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Abstract

The Good Faith Principle In Performing

Contracts : A Comparative Study With Egyption Law And English
Law

Prepared by
Yahia Ahmad Bani Taha

Supervised by

Professor : Muhammad Al-Mahasneh

This thesis studies The Good Faith Principle in performing Contracts
through comparing the content of three laws namely ; the civil law in
Jordan , Egypt and England . The study aims to reach findings that
indicate the position of good faith principle in these laws . This principle
goes along with the contract through all its stages specially during
performing stage which is the area of study of this thesis . The civil
Jordanian law imposes that the contract must be performed as it is
agreed through a suitable way with good faith. The parties of the contract
should perform it in their good Faith . The successors of the contractors
are , also , committed to do so .

This study aims at identifying the foundations that the good faith
principle is built on . The study also aims at defining the good faith
principle and demonstrates its relationship with the other principles of
law . When the foundations are identified , the good faith principle can be
implemented automatically without referring to other legal systems .On
the contrary , if the foundations are not identified , the good faith
principle can not be implemented . As a result , this study tries to clarify
the level of agreement or disagreement between The Jordanian lawmaker
and the Egyption and English lawmakers . The study of the good faith
principle and its impact in the performance stage has a theoretical and
practiced importance . The researcher tried to apply the legal systems to
the good faith principle. These systems represent one of the good faith
principle applications . This is an attempt to explore the ruling principle



of the contract during the performance process. This is necessary because
previous literature rarely and accidentally deals with this subject.
Previous literature dose not study the performance stage or studys it in
particular . It studys the performance of the contract without clarifying
the relationship between the good faith principle and other legal systems
Consequently , Its seems very necessary to study this principle in
performing contracts because it is still unclear in the legislation since
there is no basis identifying it or its relationship with other legal systems.
Meanwhile, it is used by courts and legislations as an alternative for good
treatment, trust and honesty, whereas it does not carry these meanings .
Therefore, this study aims at making the good faith principle in the
performing stage in the Jordanian civil law clear and discovering if this
unclearness is found the in Egyptian and English civil laws . There is no
particular definition for the good faith principle in the Jordanian ,
Egyptian , and English civil laws . But it is defined by the jurisprudence
as the honest faith which is clean from treachery and bad will . So ,
good faith is the opposite of bad faith or cheating and the desire to
deceive others . It is generally a wide concept expressing honesty and
good willing . This is not an adequate definition that can identify the
legal meaning of good faith principle , so it is necessary to have a
particular legal definition of the good faith principle . This can be
achieved by studying and analyising its foundations and functions which
are cited as follows : first, the cleanness from cheating and deceitfulness
in this principle is a guarantee to save contractors from deceitfulness,
second , the fairness in using rights is a foundation which prevents people
from hurting themselves . People who use rights unfairly have bad faith.
Finally , This principle enhances contractual balance which is an
application of the principle of good faith . In addition, the function of
good faith principle is to guide the contractors to perform according to
law and legislation and to protect them from cheating, deceitfulness and
mispresentation .

Since of principle the good faith is considered to be a part of public
order and the legislation , it is postulated to watch the good faith principle
in the performing stage through imposing on the contractors to use it
during their performance of the commitments cited in the contract. This
can be done through honesty, truthfulness , and trust .Also they should
collaborate to reach the shared aims and commit themselves to give the
required information to achieve the rightness of the contract . They also
must fulfill commitments that the good faith principle imposes, such as,
pontification , requesting information and tolerance. If the contract has
been conducted according to its necessary conditions and provisions , the
contractors must complete their commitments according to the law and



common norms. The parties have no right not to do so and it must be
performed as it has been agreed before without deceitfulness. The parties
must over come any problems that hinder the performance of the contract
and they must explain contract items which are in contrast. The
misunderstanding of contract items can load to contradicting explanations
by the contractors, It may also go against the common faith of the
contractors . The Judge , in this case , rejects any explanation based on
bad faith or desire to mistaken others . However, the basic rule is that no
one can change a statement that has been agreed in the contract . But
there are exceptions when the parties agree to amend the contract and
according also to the good faith principle . The amendment may be legal
according to the current conditions . The good faith principle imposes
that contractors be committed to perform the contract with dedication to
achieve its aim according to the law . The commitment of the contractors
should be fulfilled even if one of the contractors dies , the other party
must complete the commitments according to the good faith principle . It
is applicable to the creditor . He must reserve the good faith principle
which compels him not to cheat or deceive in an attempt to cast doubt on
the suitability of the original contract, such as , the agreement between
the creditor and debtor to transfer the creditor's money to others falsely .
The lawmaker protects the creditor from the debtor's deceitfulness to
conceal a legal truth . For example , the creditor has the right to use any
contract , even it is untrue , if it has been agreed to in good faith .

The contract includes the contractors' responsible successors but it
dose not include others who are not included the contract . If the
involved parties' are affected due to referring the commitment of the
contract to the contractors' successors , the lawmaker protects the
involved parties by applying the good faith principle . This protection is
similar to the one given by the lawmaker to the agent and those who
contracted with him in the good faith when they don't know the reason
for ending their agency . The lawmaker decides to keep the consequences
of the contract within the competence of the original contractors . The
creditor’s attempting to make other get benefit from the contract through
agree to give the creditor’s money to others. is considered as bad faith
prevented by the law .

Researcher came up with the followings results : the good faith
principle is a general principle which control the contractors performance
of their contracts according to the content of three laws compared in this
study . The contractors must perform according to the good faith principle
even if it is not stated in the contract . On the other hand , the English law
1s characterized by its materialistic nature and doesn't consider the good



faith principle favorably . The good faith principle is a general principle
,50 it can not be avoided in performing contracts. The English law does
not depend on good faith in its judgment. It depends on objective
criterion in judging the behavior in general , while it depends on the
subjective criterion to judge the behavior of contractors. Also,
commitment under the contract is not just restricted to the contractors
themselves but it also includes the contractors' successors who are in
charge of to perform the contract . Others who are not parties of the
contract are also protected from the bad faith of the contractors .

This study depends on the deductive method through referring to the
Jordanian , Egyption , and English legislature resources . The study
compares between the Jordanian law on one hand and the Egyptian and
English civil laws on the other hand in attempt to achieve its purpose .
The study also uses the implementation Methodology through referring to
the judicial decisions to identify the position of the Jordanian , Egyptian ,
and English courts toward the good faith principle . This thesis is divided
into four chapters. The first part is the introduction which includes a
preview of previous literature in Roman and Islamic legislations . The
first chapter deals with the concept of the good faith principle and its
presence in the comparative law. The second chapter deals with the good
faith principle in performing the contract in the comparative law . The
third chapter deals with the good faith principle in performing the
contract and its relationship with the contractors in the comparative laws .
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