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Abstract

Legalization processes have prepared special bills in  many
countries of the United States of America and Europe, some of
them have obtained legislative approval. So, the efforts have been
accompanied by successful attempts to maintain clarity and
conceptual stability with the flexibility required to solve the
growing problems of private international law, by observing the
texts of conventions. International and modern jurisprudential
trends, to reach a satisfactory solution of integration in solutions,
because national rationing at the expense of international rationing
may complicate the necessary coordination between them, and
because national sources alone are undoubtedly insufficient to
respond in covering the emerging needs in the field of private
international relations.

The most prominent efforts in the way of codifying private
international law internationally, showed in the European Union (EU)
countries, through a number of agreements and in various topics of private
international law, which recently began to be replaced by European
regulations, through which the European Union witnessed a flexible and
open private international law.

Key words:

Legal certainty, Flexibility, contractual obligations, non-
contractual obligations.
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6. MATHIAS REIMANN, CHOICE-OF-LAW  CODIFICATION
IN MODERN EUROPE: THE COSTS OF MULTI-LEVEL

LAW-MAKING, Oxford U. Press 2014, Vol. 49, 2014.
7. Aude Fiorini, The Codification of Private International Law

Europe: Could the Community Learn from the Experience of

Mixed Jurisdictions, Electronic Journal of Comparative Law,
vol. 12.1 May, 2008 .
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8. MATHIAS REIMANN, CHOICE-OF-LAW  CODIFICATION
IN MODERN EUROPE: THE COSTS OF MULTI-LEVEL

LAW-MAKING, Oxford U. Press 2014, Vol. 49, 2014,.
Odaally sV Olalull Yo v Af0qY o) (A )] A asidl) Ay oLl a5 .9
8l oy calal (il (oY) Lag ) Yo oA 5o VY Gl ¢ g5
Dy (VAN Ly, A8lal) Al ol e odaial) gl oLy La,
slac¥) Jsall e 8yl (3hati ) saasall aelll (e saals de e (ol
5 ¢Analanll L) e Aime Lol e s ddaall Leisld Jae o
e aa gl LSy Yo ed L)) 5 Y0t e )Y e Bl Leila fay
ST s KUl )8 i g ¢ 5l A lS) Syhat o8 AaDUoda Hlaal oy
Ayl 55haaS o Lume ) Joa W A pgolal) alan V) e an A gl 5o 3l (i) e
cssd) 2] gsiae o dage ognge osilE JlB0) s
Gilagy il Jda 8 pal Al Jga W el 8 e Woemsnsall alas Al a0
Yoo T e i GlSag A oy o SUAN ey all Al Aaphall ¢pala ld 8 3 Gudadl)

oA a

AU daly e (1) saladl ki)

VAOA Ll (£) ad) —widll (gysiwall e (AA) Bald) (i s JUARN Jue e (e VY
Lede dilsal §f Lale Gl aiy all colBlay) §f claaledl) adf e Jasdll
S A (S i ¢ il dl) Aal e el Akl aniam ¢ by e aldauly
Jaall YA0A Ll il il o ,aY) Gy hall 8 oy Lgindail 53 ales
PPRRSESNS—TY ) | IS dgall e ) e
https://www.legifrance.gouv.fr/loda/id/JORFTEXT00000057135
YOY VAV 8l &l /019-07-01 6/2

AU e JgY) sald) e Al syaall ey ¥

14. The parties' freedom to choose the applicable law should be one

of the cornerstones of the system of conflict-of-law rules in

matters of contractual obligations.)
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16. Article 3/2: )The parties may at any time agree to subject the
contract to a law other than that which previously governed it,
whether as a result of an earlier choice made under this article or
of other provisions of this Regulation. Any change in the law to
be applied that is made after the conclusion of the contract shall
not prejudice its formal validity under Article 11 or adversely

affect the rights of third parties.)

Gy ye yal gald gl ) adall plad) o ey o 8 BLaY) gy dall jea.)Y
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19. (In the absence of choice, where the applicable law cannot be

determined either on the basis of the fact that the contract can be
categorised as one of the specified types or as being the law of
the country of habitual residence of the party required to effect
the characteristic performance of the contract, the contract
should be governed by the law of the country with which it is
most closely connected. In order to determine that country,
account should be taken ,inter alia , of whether the contract in
question has a very close relationship with another contract or

contracts.)
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22.

24.

27.

28.

N0 a Y AT Y

NORMAN PEPE, Rome | and Rome II: A Handbook to
Determine the Law Governing Contractual and Non-Contractual

Obligations, paul hastings, p2.
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Article 2: (Any law specified by this Regulation shall be applied
whether or not it is the law of a Member State).

VS Gl game Algd 5l IS olsu ASDU) o34 p23a3 (5l (ol gy, YO

A e AaDU) (e Al A3V L (YY) salll et 3. YR
Article 22/1: (Where a State comprises several territorial units,
each of which has its own rules of law in respect of contractual
obligations, each territorial unit shall be considered as a country
for the purposes of identifying the law applicable under this
Regulation.)

Article 22/2 : (A Member State where different territorial units
have their own rules of law in respect of contractual obligations
shall not be required to apply this Regulation to conflicts

between the laws of such units. (
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31. Article 7: (The substantive scope and the provisions of this
Regulation should be consistent with Council Regulation (EC)
No 44/2001 of 22 December 2000 on jurisdiction and the
recognition and enforcement of judgments in civil and
commercial matters (5) (Brussels 1) and the instruments dealing

with the law applicable to contractual obligations)
32. A :This Regulation should apply irrespective of the nature of the
court or tribunal seised).
1ia alSaly eswmgdl Glhaill) of o pais A adll dalyy g (V) sl pais. ¥y
YY sl You1 /68 aSYEC) Galaall AalV an diuiie (5S5 off caay pL LA
Asinall Ll 8 Ladlaily aLSaYL Gilie Wy palaia¥) ol Yoo s Jaen
Gshaall (5L e Jalatlly S aly (YD Jass (@ ) Applal Jilasally
=it AaB by G (A) 32l (et s 8 e (Apailadll Bl e
Ciady ) ASad) dapde (pe i) (kLA s Gl o can) of (e
(Sl sl 1 L)
ol e AaU) dalia (e (7)) 30l pan 3)LYE
( The proper functioning of the internal market creates a need, in .Yvo
order to improve the predictability of the outcome of litigation,
certainty as to the law applicable and the free movement of
judgments, for the conflict-of-law rules in the Member States to

designate the same national law irrespective of the country of the
court in which an action is brought).
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38. The parties may agree to submit non-contractual obligations to

the law of their choice: (a) by an agreement entered into after the

event giving rise to the damage occurred; or (b) where all the

parties are pursuing a commercial activity, also by an agreement
freely negotiated before the event giving rise to the damage
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occurred. The choice shall be expressed or demonstrated with
reasonable certainty by the circumstances of the case and shall
not prejudice the rights of third parties.

39. Where all the elements relevant to the situation at the time when the
event giving rise to the damage occurs are located in a country other
than the country whose law has been chosen, the choice of the parties
shall not prejudice the application of provisions of the law of that other

country which cannot be derogated from by agreement.(

40. NORMAN PEPE Rome | and Rome II: A Handbook to Determine the
Law Governing Contractual and Non-Contractual Obligations, paul

hastings.

41, 1 Je pan lly 2D e (VY) saladl e Al 35V 55880 a3

42. Article 12 Culpa in contrahendo : (The law applicable to a non-
contractual obligation arising out of dealings prior to the conclusion of

a contract, regardless of whether the contract was actually concluded or
not, shall be the law that applies to the contract or that would have been

applicable to it had it been entered into.
43. .YWhere the law applicable cannot be determined on the basis of

paragraph 1, it shall be :

44. the law of the country in which the damage occurs, irrespective of the
country in which the event giving rise to the damage occurred and
irrespective of the country or countries in which the indirect
consequences of that event occurred; or, (b) where the parties have
their habitual residence in the same country at the time when the event
giving rise to the damage occurs, the law of that country; or, (c) where
it is clear from all the circumstances of the case that the non-
contractual obligation arising out of dealings prior to the conclusion of
a contract is manifestly more closely connected with a country other

than that indicated in points (a) and (b), the law of that other country.
28 agall LY L plaill sy ¢ adal) al) Jod EOLLadl) oyl Gadadll ogildll) LS 0
G LS ) adal) (e Grday (3 sl 05 o s ¢ Y o) il o
o G Gkl Coalsl) LAl et S Y g cale 3ok of oSadll
Copmany oyl 4 ads (o2 Ol L) e aaly Gl aalsll el o5

YOXN Il (1Y) W ¢ (¥) kel ;!; NI PR TPRHUEBORETE R

https://www.iasj.net/iasj/journal/132/issues


https://www.iasj.net/iasj/journal/132/issues

V] ISR RNy b Ll s ]

13.Y (Jundl) QAT L 5y ilaal) e bl ciaa 3l Gl Al e il
e Bl 8 (il L ady ol A5 8 solieall agield) Jae caly b3 LS
O Al Slsdle IS e oy S T ) S (6 ke ol 48 o
ade ol of malgll e Aaldl Ol (e &350 Al e Ll
Ghag 3l ¥ () s (1) Dolills Lgd) sl bl e Abony dhadipe ol (335

(k) SY) Agall (g8

46. Peter STONE, THE ROME Il REGULATION ON CHOICE OF
LAW IN TORT, Article in Ankara Law Review, Vol.4 No.2

(Winter), pp.95-130, January 2007,.
Laylls AN, A ulilly 1Y) gy (A s dalus e 4 ulil) 3oLl 5 Lawi. gV
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49. Article 3: (Any law specified by this Regulation shall be applied
whether or not it is the law of a Member State).
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51. Peter STONE, THE ROME Il REGULATION ON CHOICE OF
LAW IN TORT, Article in Ankara Law Review, Vol.4 No.2

(Winter), pp.95-130, January 2007,.
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53. Article 25/1 : (1. Where a State comprises several territorial

units, each of which has its own rules of law in respect of non-

contractual obligations, each territorial unit shall be considered
as a country for the purposes of identifying the law applicable

under this Regulation. 2. A Member State within which different
territorial units have their own rules of law in respect of non-
contractual obligations shall not be required to apply this

Regulation to conflicts solely between the laws of such units).
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57. (However, this Regulation shall, as between Member States, take

precedence over conventions concluded exclusively between
two or more of them in so far as such conventions concern

matters governed by this Regulation).
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60. Liga Stikane, What Effect Does FEuropean Private International

Law on Cross-border Divorce Have on National Family Laws
and International Obligations of the Member States?, Athens

Journal of Law Volume 5, Issue 4 —, October 2019, .
61. .Liga Stikane, op, cit,.
62. Pietro Franzina, THE LAW APPLICABLE TO DIVORCE

AND LEGAL SEPARATION UNDER REGULATION (EU)
No. 1259/2010 OF 20 DECEMBER 2010, Cuadernos de

Derecho Transnaciona, Vol. 3, N° 2, 2011,.

63. Rome Ill—choice of law in divorce, European Union
Committee, 52nd Report of Session 2005-06, Published by the

Authority of the House of Lords, London, 7 Novembe, 2007,.
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65.)This Regulation should create a clear, comprehensive legal

framework in the area of the law applicable to divorce and legal
separation in the participating Member States, provide citizens
with  appropriate outcomes in terms of legal certainty,
predictability and flexibility, and prevent a situation from
arising where one of the spouses applies for divorce before the
other one  does in order to ensure that the proceeding is
governed by a given law which he or she considers more

favourable to his or her own interests. (
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68. (Since the objectives of this Regulation, namely the

enhancement of legal certainty, predictability and flexibility in
international matrimonial proceedings and hence the facilitation
of the free movement of persons within the Union, cannot be
sufficiently achieved by the Member States and can therefore,
by reasons of the scale and effects of this Regulation be better
achieved at Union level, the Union may adopt measures, by
means of enhanced cooperation where  appropriate, in
accordance with the principle of subsidiarity as set out in Article
5 of the Treaty on European Union. In  accordance with the
principle of proportionality, as setout in that Article, this
Regulation does not go beyond what is necessary in order to
achieve those objectives).
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71. Article 5: Choice of applicable law by the parties: ( 1. The

spouses may agree to designate the law applicable to  divorce
and legal separation provided that it is one of the following
laws).
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74. (b) (the law of the State where the spouses were last habitually

resident, in so far as one of them still resides there at the time the
agreement is concluded; or (c) the law of the State of nationality
of either spouse at the time the agreement is concluded).
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77. (Without prejudice to paragraph 3, an agreement designating the

applicable law may be concluded and modified at any time, but
at the latest at the time the court is seized).
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80. Pietro Franzina, op, cit,.

81. SAROLTA SZABO, BRIEF SUMMARY OF THE
EVOLUTION OF THE EU REGULATION ON PRIVATE
INTERNATIONAL LAW, lustum Aequum Salutare VII. 2011/2
143-151, 2011,.

82.Oliver  Browne, Reform of the Brussels Regulation
Developments in Questions of Jurisdiction and the Recognition
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83.

84.

and Enforcement of Judgments Across the European Union, The
London Disputes Newsletter, October 2012,.
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ARTICLE 17: (If the parties, one or more of whom is domiciled

in a Contracting State, have agreed that a court or the courts of a
Contracting State are to have jurisdiction to settle any disputes
which have arisen or which may arise in connection with a
particular legal relationship, that court or those courts shall have
exclusive jurisdiction. Such an agreement conferring jurisdiction
shall be either in writing or evidenced in writing or, in
international trade or commerce, in a form which accords with
practices in that trade or commerce of which the parties are or
ought to have been aware. Where such an agreement is
concluded by parties, none of whom is domiciled in a
Contracting State, the courts of other Contracting States shall
have no jurisdiction over their disputes unless the court or courts
chosen have declined jurisdiction. The court or courts of a
Contracting State on which a trust instrument has conferred
jurisdiction shall have exclusive jurisdiction in any proceedings
brought against a settlor, trustee or beneficiary, if relations
between these persons or their rights or obligations under the
trust are involved. Agreements or provisions of a trust
instrument conferring jurisdiction shall have no legal force if
they are contrary to the provisions of Articles 12 or 15, or if the
courts whose jurisdiction they purport to exclude have exclusive
jurisdiction by virtue of Article If an agreement conferring
jurisdiction was concluded for the benefit of only one of the
parties, that party shall retain the right to bring proceed- in gs in
any other court which has jurisdiction by virtue of this

Convention)
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86. ARTICLE 18: (Apart from jurisdiction derived from other

provisions of this Convention, a court of a Con- tracting State

before whom a defendant enters an appearance shall have

jurisdiction. This rule shall not apply where appearance was

entered solely to contest the jurisdiction, or where another court
has exclusive jurisdiction by virtue of Article 16).
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90. (The autonomy of the parties to a contract, other than an

insurance, consumer or employment contract, where only limited

autonomy to determine the courts having jurisdiction is allowed,

must be respected subject to the exclusive grounds of
jurisdiction laid down in this Regulation).
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94. Article 33/ (1. A judgment given in a Member State shall be

recognised in the other Member States without any special
procedure being required. 2. Any interested party who raises the
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recognition of a judgment as the principal issue in a dispute may,
in accordance with the procedures provided for in Sections 2 and
3 of this Chapter, apply for a decision that the judgment be
recognised. 3. If the outcome of proceedings in a court of a
Member State depends on the determination of an incidental
question of recognition that court shall have jurisdiction over
that question).
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97. Article 32: (For the purposes of this Regulation, ‘judgment’

means any judgment given by a court or tribunal of a Member

State, whatever the judgment may be called, including a decree,
order, decision or writ of execution, as well as the determination

of costs or expenses by an officer of the court).
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99. Knowhow brief s, The Brussels regulation at a glance, p4.
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101. MARIE LINTON, RECOGNITION AND ENFORCEMENT
OF FOREIGN JUDGMENTS UNDER THE BRUSSELS |
REGULATION AND THE REGULATION ON A EUROPEAN
ENFORCEMENT ORDER FOR UNCONTESTED CLAIMS,
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102. Rome Ill—choice of law in divorce, European Union
Committee, 52nd Report of Session 2005-06, Published by the

Authority of the House of Lords, London, 7 Novembe, 2007.
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111. 63. Jan von Hein and Giesela Ruhl, Cross-border activities

in the EU Making life easier for citizens, Towards a European
Code on Private International Law?, WORKSHOP FOR THE

JURI COMMITTEE, 2015, MATHIAS REIMANN, op, cit,.
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