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CHAPTER I 

THE PROBLEM 

I. INTRODUCTION 

"La propriete etant un droit invio1ab1e et sacre, nu1 ne peut en 
etre prive, si ce n' est lorsque 1a necessite pub1ique, ltfga1ement con
statee, l' exige evidemment, et sous 1a condition d' une juste et pre
a1ab1e indemnite." These classie words from the Dtfc1aration des 
droits de l' komme et du citoyen mark an important stage in the 
development of the conceptions of the inviolability of private 
property. Apart from the politieal and philosophie background 
of the Dec1aration and despite the fact that it was preceded by 
extensive expropriations without compensation in the course of 
the French revolution 1, it can hardly be denied that the idea 
thus formulated and subsequently adopted in the French Con
stitution of 1791, in the Code Civil 2 and in the legislation of many 
count ries outside France, has given a directive to the law of 
expropriation in what is commonly called the Western world. 
At the same· time this idea was crystallized in the Fifth Amend
ment to the U .S. Constitution: "... nor (shall any person) be 
deprived of life, liberty or property, without due process of law; 
nor shall private property be taken for public use, without just 
compensation." Up to the present time the principle of the in
violability of private property is still acknowledged 3 and defended 

1 Cf. Friedman, 14. 
" Code civil, section 545: "N ul ne peut ttl'e eontraint de eeder sa propl'iete, si ce n' est 

pour eause d'utilite publique, et moyennant une juste et pl'ealable indemnite." Here and 
elsewhere public necessity was replaced by public utility. 

3 Unfortunately a glance at the constitutions of various countries is sometimes 
misleading. The vast majority of co"stitutions (see, for instance, Mirkine-Guetzevitch, 
Les Constitutions Europeennes, Paris, 1951 and for America Russell H. Fitzgibbon, 
The Constitutions 0/ the Amerieas, Chicago, 1948; also A. J. Peaslee, Constitutions 0/ 
Nations, Concord N.H., 1950) contain a provision equivalent to the passage quoted 
from the Declaration des droits de I'homme et du citoyen. Still history shows that this in 
no way means an unconditional application of the principle. 
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bij many States. Admittedly, the Declaration leaves room for 
expropriation in case of public necessity which soon changed into 
expropriation for public utility. Such expropriation, however, 
was to be invested with proper guarantees for just compensation 
and dne process of law. 

However, the twentieth century in particular has seen a de
velopment undermining this principle at an ever increasing pace. 
The gradual extension of what was held to come within the field 
of public affairs led to an increase in expropriations. The con
siderable enlargement of the principle of public utility, the un
dermining of the equilibrium between compensation and the 
goods expropriated and the abandonment of the principle of 
prompt compensation often tended to trans form expropriations 
for the sake of public utility into a caricature of the Declaration 
des droits de l' homme et du citoyen. 

This determined undermining of the foundations of expropria
tions for the public good led to a form of expropriation which is 
synonymous with confiscation. 

Obviously this development caused repercussions in many 
quarters. The economic consequences were often of far-reaching 
effect, as may be seen from the situation in Russia after the 
revolution, in Mexico after the oil expropriation and in Iran after 
recent events. In the legal domain not only domestic but also 
international issues were raised. In the latter case they were 
matters of public international law, but besides quest ions of 
private international law had to be faced as wen. Public inter
national law can boast of a prolific literature 1, but the same 
cannot be said as regards private internationallaw 2. In the last 
few years however private international law has come into the 
limelight. In 1950 it figured on the programme of the 3rd Inter
national Congress of Comparative Law in London 3; in 1952 it 

1 See, for instance, the bibliography, which is by no me ans exhaustive, in Fried
man's recent work, a study otherwise rather superficial and so me wh at tendentious. 

I Apart from various periodical articles we chiefly point to the work of Edward 
D. Re, Foreign Confiscations in Anglo-American Law, New York, 1951, which covers 
only part of the subject and the study of Ignaz Seidl-Hohenveldern, Internationales 
Konfiskations- und Enteignungsrecht, Berlin-Tübingen, 1952, both excellent mono
graphs. 

• Revue Internationale de Droit Compare 1950, 530; Z.A.I.P. 1951, 535; Revue 
H ellenique de Droit International 1950, 285. 
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was discussed by the Institut de Droit International at Siena 1 and 
recently, in 1954, it was the principal item of the meeting of the 
Netherlands Branch of the International Law Association 2. 

This study aims at contributing to the not too extensive 
literature on the subject. 

11. BACKGROUND 

One cannot consider law and justice without considering at the 
same time the people whom they concern. And people again 
cannot be imagined without feelings, political and social views, 
and economic interests. The law could not exist without such a 
background. The history of various acts of confiscation in the 
twentieth century proves the enormous importance of the back
ground underlying these problems. Russian confiscations are 
only becoming intelligible in the light of the Bolshevist doctrine 
of revolution; the M exicanization of the oil industry is in keeping 
with Mexican social development preceding it; the confiscations 
which took place in Germany under the Nazi regime must be 
understood as the outcome of a certain ideology; unfortunately 
confiscations due to operations in time of war are self-explana
tory. A single school of thought governs each one alike: rights of 
individuals are considered of less and less importance. It was not 
by chance that the infringement of private property, notably in 
the great political upheavals, often went hand in hand with a 
dedining interest in the protection of the individual freedom. 
Where the state infringes the proprietary rights of individuals, 
it will even more readily do the same as regards personal freedom. 
One might explain this by saying that this is a conflict between 
collectivism and individualism but these mere terms are far from 
exhaustive connotation. Firmly established traditions have 
broken adrift and changed ideas about the relationship between 
the state and individual freedom are gaining ground. No one 
knows exactly where al1 this will lead uso In this respect the 
phrase "iron curtain" has some significance which however may 

1 Annuaire de I' Institut de Droit International 1950 (Bath) I, 42 (report of A. De La 
Pradelle) and 1952 (Siena) II, 251. 

• M ededelingen van de N ederlandse Vereniging voor Internationaal Recht 1954, 1 
(Reports 0f Mr L. Erades and Mr K. Jansma; these reports of the Netherlands Branch 
of the International Law Association are only available in the Dutch language). 
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be less pregnant than might be believed at first sight. Even on 
the Western side of the curtain there is a tendency pointing 
towards expropriation without adequate compensation. It 
speaks volumes that at the meeting of the Institut de Droit 
International at Siena no resolution could be reached 1. It is 
equally significant that the Universal Declaration of Human 
Rights has weakened the strict wording of the Declaration des 
droits de l'homme et du citoyen to: "No one shall be arbitrarily 
deprived of his property" (seetion 17) 2; that also the Protocol 
of Paris (20-3-1952) 3 to the Convention for the protection of 
human rights and fundamental freedoms (Rome, 4-11-1950) 4 

did not get any further than: "No one shall be deprived of his 
possessions except in the public interest and subject to the con
ditions provided for by law and by the general principles of inter
nationallaw" (section 1). Despite the fact that the jurisprudence 
of private internationallaw shows a certain unanimity, one can 
hardly dismiss the thought that opinions on confiscation are afloat 
and that we may weIl be drifting into currents which will become 
a testing ground of strength. A study of confiscation in private 
international law can do little more than give a critical historical 
survey mainly confined to the 20th century and particularly to the 
present daysituation. It is hard to make any forecast about future 
developments. A discussion of the ius constituendum becomes 
likewise a precarious matter, the more so since taking adefinite 
stand point involves the risk of being denounced either as a 
collectivist or an individualist. Our time does not tend any more 
towards the acceptance of a weIl-balanced relationship between 
individual freedom and state authority and readily affixes labels. 
Moreover, a study like the present becomes so easily the subject 
matter of politics. We have endeavoured to avoid this and have 
tried to confine ourselves to the legal aspects. 

In this chapter the nature of our subject is indicated, the out
lines are drawn, some directions are given as to our arguments 
and further some observations are made regarding important 
confiscatory acts. The next chapter will attempt to elucidate 
some general points. Thus we shall examine whether recognition 

1 Annuaire 1952 (Siena) II, 322. 
• emd.7662 text also to be found, e.g., in Drost's work, 258. 
• emd.9221 cf. Brit. Yearb. 1951,360. 
4 emd.8969 A.}.I.L. 1951, Suppl. 24. 
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of the confiscating state or govemment should be decisive in 
determining the legality of the confiscatory measure. The role of 
jurisdictional immunity often invoked by states and govemments 
will also be examined. These doctrines will often be conclusive 
as such, and no considerations will be given to the merits of each 
case. Chapter II will further contain some observations on situs 
problems since our study will show the importance of the situs 
of goods confiscated or to be confiscated. Chapter III and IV 
will examine a number of cases which could be termed territorial 
and extra-territorial confiscations. In a concluding Chapter V 
the rationes decidendi will be considered, different points of view 
will be examined and we shall put forward our own views. 

111. NATURE OF CONFISCATION 

History shows that confiscation 1 preceded expropriation with 
compensation for public utility. Nevertheless it is not difficult to 
understand what is meant by confiscation by proceeding from 
the not ion of expropriation for public utility. The wording of the 
Dtclaration des droits de l' homme et du citoyen which has served 
many a constitution as a model comes to our aid. Expropriation 
for public utility, an idea typically pertaining to public law, 
includes various elements. 

The term expropriation indicates any deprivation of property. 
In connection with public utility it gradually has gained a 
specific meaning and is now ordinarily used to indicate expro
priation by public authorities and for public utility, to which 
the principle of adequate compensation is attached 2. The term 
expropriation refers to expropriation for public utility with 
compensation and not to confiscation, although the latter is also 
a sort of expropriation. 

Another feature of expropriation is the necessity of govemment 
action. 3. If not authorized by or on behalf of a govemment, any 
seizure would amount to robbery or theft, in stead of expropria-

1 For a summary see C. ]. Friedrich, Con!iscation, in Encyclopaedia of the Social 
Sciences IV, 183. 

• Some authors as e.g. Friedman, use the terms expropriation and confiscation 
indiscriminately, which sometimes leads to confusions; others as e.g. Seidl-Hohen
veldern and Wolff, (Private International Law, 534) distinguish between the two. 

• Cf. Re, 141. 
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tion for public utility. The question whether a certain body 
should be credited with governmental character often depends in 
large measure on its recognition. This matter will be considered 
later 1. 

The action of the government must further be "for public 
utility". This phrase is to be found in nearly a11 regulations of the 
law of expropriation. Indeed it is a rather vague and elastic one, 
its tenor to a considerable extent being determined by the 
expropriating government. However, with Parliament exercising 
a decisive influence abuse is not very likely to occur. 

A last element is the compensation which not only must be 
just (i.e. complete or full), but also granted or at least secured 
before the expropriation has taken place. Regarding this a great 
unanimity reigned during the first decades of this century, but 
certain symptoms tended and are tending to show that here, too, 
views are changing. 

If the above elements are considered essential to expropriation, 
it is evident that any deviation will bring about something differ
ent from expropriation for public utility. Thus, for instance, a 
seizure not executed by or on behalf of the government amounts 
to forced exchange, theft or robbery; if the element of public 
utility happens to be lacking, a ditournement de pouvoir with a 
discriminating effect may present itself. 

Now, similarly confiscation begins where compensation be
comes uncertain. Confiscation may be regarded as an over
stepping of the boundaries set for expropriation, as the collapse 
of its strongest foundations. Therefore expropriation without 
compensation is called confiscation, regardless of the fact whether 
or not the requirement of public utility is met 2. Whereas the 
term confiscation indeed presumes an action by the government, 
it is deemed immaterial whether public utility is involved. 

The question may be raised whether one can still speak of 
I;onfiscation where compensation granted is inadequate. And 
where, in such a case, must the line be drawn? If compensation is 
utterly disproportionate to the real value, it is safe to speak of 
confiscation; this, for instance, was commonly done in the so-

1 I nf,a, 27 ff. 
• Cf. Re, 141. 
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called Hungarian Optants case 1. But can we speak of expropri
ation if compensation does not correspond to the total value of 
the property, but only amounts to half of it? Or can we speak of 
expropriation if no payment is made at once, but extends over a 
number of years, or is made in securities hardly or not at all 
convertible? And what about the problem of value itself? The 
dispute as regards subjective and objective values will never be 
settled. It is difficult to give satisfactory answers to all these 
questions. Still it is of importance to include in our study not 
only cases of pure confiscations, but also cases of expropriations 
in which compensation has been tampered with. This fits in with 
common parlance, which in general is inclined to regard expro
priation with a confiscatory tendency as confiscation. Hence this 
study will not only deal with definite confiscations, as e.g. those 
executed in Soviet Russia after the revolution, but also with some 
debatable confiscations, as e.g. the Mexicanization of the oil 
industry in Mexico. 

Confiscations may occur in various forms and will often be 
hidden by a subtle veil. They may take place as isolated cases, 
though, as practice shows, various examples prove that confis
cation may manifest itself as part of a more comprehensive 
action. This was, for instance, the case with respect to the liqui
dation of the congregations in France 2, which contained a con
fiscatory element; the like may occur in cases of nationalization 3. 

It may occur, because nationalization, unlike expropriation, is in 
itself a neutral term; as often as not it may be accompanied by 
compensation. Only the latter form is included in our obser
vations, in view of the confiscatory element. 

Nationalization means that a business becomes state-owned 
property; it becomes a "nation affair". This is, as practice shows, 
more than mere confiscation, for in nationalization as a rule 
different phases can be distinghuished, although they often coin-

• See for some literat ure on the subject Friedman, 81 j literature is very extensive. 
• Cf. in/ra, 13 ff. 
, This is often called socialization. The two terms are sometimes used indiscrimi

nately. The practical difference can hardly be defined j mostly the difference may be 
seen in the animus underlying the act. Cf. W. A. Robson C.S., Problems 0/ Nationalized 
lndustry, London, 1952,347: "The infusion of the public corporations by a genuine 
spirit of democracy is what people have in mind when they speak of the conversion of 
nationalization to socialization." "A socialist industry ... is one in which the social 
implications of public ownership and operation have been substantially realized." Cf. 
also A. Zeegers, Socialisatie, Amsterdam, 1948. 
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eide. Nationalization of a corporation as a rule involves its 
dissolution; private enterprise disappears as such and is either 
continued as an independent public body, or merged with other 
public enterprises, or entirely liquidated. Besides the dissolution 
comes the confiscatory element: confiscation of the property 
and cancellation of debts. Different acts may contain confisca
tory elements: the German measures against the J ews before and 
during World War II are also an example of an action by a 
government with a confiscatory element. 

Summarizing it may be said that by confiscation is understood 
any governmental action by which private property is seized 
without compensation, no matter in what form or under what 
name. The term expropriation, although a general one, from now 
on will be used, in accordance with common parlance, to indicate 
expropriation for public utility against just compensation. In 
this way a terminology is employed which makes it c1ear what is 
meant. The tendency to use the term expropriation both for 
expropriation with and without compensation (cf. Friedman 1) 
leads to confusions. De La Pradelle's 2 distinction between 
"expropriations" as seizures in isolated cases, which ought to be 
accompanied by a just compensation, and "nationalizations" as 
seizures which form part of structural reforms (e.g. agrarian 
reforms), which may be performed without just compensation 
is also confusing. We should furt her prefer not to use the term 
nationalization 3 for every confiscation or expropriation, but 
only for confiscation or expropriation of enterprises 4. 

The literal definition of confiscation encompasses also the 
levying of taxes but the own nature of tax-levy distinguishes it 
from confiscation 5. The aim of tax-Ievy is to make it financially 
possible for the government duly to accomplish its task. Levying 
of taxes affects all the residents or subjects of astate or at least 
certain categories of them; it is nearly always a levy in money and 
naturally has no penal character. Confiscation will very often be 

1 Friedman, op cit.; Wortley, Transactions 1947, 25. 
• Annuaire 1950 (Bath) I, 61; this distinction runs parallel to the one used by 

Friedman between individual and general expropriation (Friedman, 7). 
• In the Reports by Erades and Jansma the term expropriation has practically 

been replaced by the term nationalization; Cheshire, 134, is using the notion nationali
zation as accompanied by compensation. 

• Cf. Re, 15. 
• Cf. Foster, 462. 



SCOPE OF THE PROBLEM 9 

directed against definite individuals, thus producing a discrimi
natory effect; it aims mostly at certain property and often has a 
penal character. For the rest attention may be drawn to what 
might be called borderline cases; a suggestion in this direction 
was made by Lord Justice Scrutton in Luther v. Sagor 1. Neither 
pure taxation measures, nor the exercise of "police power", as 
found in criminallaw proper, fall within our scope. 

IV. SCOPE OF THE PROBLEM 

Whereas the concept confiscation itself already limits this study, 
a further restriction is imposed by the fact that this topic in the 
main will only be discussed from the point of view of private 
internationallaw. Thus attention will be focused on case law and 
statute law, insofar as they touch upon private internationallaw. 
Up to now this has not been the case on a large scale. It is true 
that the Soviet Russian confiscations have been made the object 
of some literature, published for the greater part in periodicals, 
but not until recently has the problem as a whole received its 
deserved attention. So Beitzke 2 could rightly state: "Interna
tionalrechtliche Enteignungsproblemen werden meist unter völker
rechtlichen Gesichtspunkten betrachtet. Das genügt aber nicht zur 
Klarung der zivilrechtlichen Folgen von Enteignungen". The 
Legatum V isserianum at Leyden called attention to the aspect 
of private internationallaw by organizing an international essay 
prize-contest in 1948; the excellent monograph by Seidl-Hohen
veldern is the fruit of this contest; so is the present study 3. 

Confiscation has been constantly considered from the point 
of view of public internationallaw. The literature is quite over
whelming; moreover, the subjects which are of importance to 
the law of nations outnumber those which are of interest to 
private international law. Various causes citebres pertaining to 
the law of nations therefore fall outside the scope of our study 4. 

And in the remaining cases, which are to be discussed in the 
present study, the aspect of public international law has often 

1 [1921]3 K.ß. 532. 
• ßeitzke, 93. 
I The embryo of this study was awarded an honourable mention. 
• Cf. Friedman, chapter 3. 
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been most dosely considered, e.g. in the case of the expropriation 
of the oil business in Mexico 1. 

In public internationallaw the quest ion culminates in whether 
or not confiscation of goods belonging to aliens is allowed by 
the law of nations. On this issue opinions dash very strongly 2. 

The authors who state that public international law does not 
permit confiscation of goods of aliens as being contrary to the 
law of nations, often advance this opinion in the form of a de
fence 3 or with uncertainty 4. Here, if anywhere in international 
law, it is extremely difficult to establish what is the settled law. 
The answer to this question falls outside our scope and for the 
sake of limitation an indication of the nature of this aspect will 
suffice. 

While public international law concerns the legality of the 
confiscation of foreign-owned property and possible compen
sation, private international law concerns the private legal 
effects of confiscations as to the title of property seen outside the 
territory of the confiscating state. Questions arising in the field 
of private internationallaw within the territory of the confiscating 
state are solved very simply, e.g. by prohibiting litigation on 
these questions, as regulated by section 2 of the Russian Civil 
Code. 

Meanwhile it is remarkable to observe that elements of public 
law still play a part here. This is due to the very phenomenon 
of confiscation. Confiscation in itself belongs typically to the do
main of public law; since, however, it interferes with existing 
relations of ownership, it also has consequences in the field of 
private law. Within the frontiers of the confiscating state an 
act of confiscation of course will mainly be regarded as belonging 
to public law. But as soon as the act is laid before a foreign court, 
things become different, since the foreign court will decide on the 
case independently. The views of these courts may vary consider
abI y, depending on whether the confiscatory measure is considered 
a rule simply pertaining to the law of property of the confiscating 

1 Cf. Kunz, The Mexican Expropriations, with further literature. 
• Cf. opinions expressed at the Sessions of the Institut de Droit International at 

Bath and Siena (Annuaire 1950 and 1952). 
• E.g. Fachiri, Brie. Yearb. 1929,32. 
• E.g. Fran~ois I, 210; Scelle, 693, "La doctrine 5' est divisee ... " "Il semble bien, en 

eltet, qu'il existe une regle . .. " 
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state, or whether the emphasis is placed on the aspect of state 
interference which the measure presents. If the latter aspect is 
considered the more important, there is sometimes a tendency to 
abandon the term private internationallaw in favour of what is 
calIed by the Germans Internationales Verwaltungsrechtl. F or the 
very reason that confiscation is a phenomenon both pertaining 
to public law and yet unmistakably linked with the law of pro
perty, it may not be objectionable to see the subject "the effect 
of foreign confiscations" in the domain of private international 
law, provided the particular character of the phenomenon 
confiscation is always clearly recognized 2. 

V. TERRITORIALITY 

In public internationallaw nationality is an important feature in 
matters of confiscation, while in private international law a 
prominent part is assigned to territoriality. Case law with respect 
to our subject affords a certain unanimity: confiscations of goods 
in the territory of the confiscating state at the time of the con
fiscation are considered differently from confiscations purporting 
to affect property outside the territory of the confiscating state; 
courts generally take quite another point of view depending 
upon which case is at issue. Consequently confiscations may be 
denoted as either territorial (domestic) or extra-territorial. 
Whether the rather unanimous views of the courts are justified 
must be considered more closely. Meanwhile it seems justified 
to deal with the cases according to this distinction, since this is 
closely co-ordinate with practice. Two examples illustrate this. 

A parcel of goods is confiscated in Soviet Russia 3; the Soviet 
Russian government considers itself to be the owner of the goods. 
This government seIls the goods which afterwards find their 
wayabroad (say in state X). The original owner who has escaped 
after the revolution, now lodges a claim with a court of state X, 
alleging that he and not the person who has bought the goods 
from the Soviet-Russian government is the owner. Here two 
persons are involved in an action which in the last resort go es 

1 Cf. Seidl-Hohenveldern, 2,3. 
2 Ficker, 61, constantly speaks of "Ineinander und Übereinandergreifen" of 

" Kollisionsprivatrecht" and .. Kollisionsverwaltungsrecht." 
• Cf. Luther v. Sagor [1921]1 K.B. 456 and [1921]3 K.B. 532. 
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to the question of the title to property and accordingly lies within 
the scope of private internationallaw. Yet elements of public law 
also play a part here, because as a rule the question is raised 
whether it is open to the court to sit in judgment upon the acts 
of sovereign governments. So here a typical issue of territorial 
confiscation is at stake, the confiscation itself having been 
entirely effected on Soviet Russian territory. 

A business-man in a certain country Y has a balance in his 
favour e1sewhere 1. A confiscatory measure with regard to his 
business is taken in Y. Does this measure also affect the balance 
e1esewhere? If it does, the extra-territorial claim is recognized; 
otherwise, this claim is rejected. 

Here territoriality clearly p1ays apart, as will also appeal' when 
we consider the actual cases. Whether this part is a desirab1e 
one is another matter. We shall refer to this 1ater. It may be 
said now that there is a substantia1 difference between territorial 
confiscations on the one hand and extra-territorial confiscations 
on the other 2. 

A territorial confiscation, which has for its object property 
within the territory of the confiscating state, is an act that can be 
performed and accomplished completely by the state-organs in
vo1ved. Such a confiscation need not come within the scope of 
private international1aw. If it does, when the quest ion of title to 
property is raised abroad, it is for the foreign court, if so minded, 
to decline to give effect to an act which already has unmistakably 
taken place. 

It is different with extra-territorial confiscations. Here the 
confiscating state can never effectuate the measure through the 
medium of its own normal organs; it cannot but confine itself to 
proclaiming that it has acquired certain properties. In order to 
dispose of these properties the co-operation of the foreign coun
try, mostly the foreign court, is indispensible. Thus the extra-

1 Cf. Frank/urther v. Exner [1947] 1 Ch. 629. 
2 Cf. Re, 49; Erades, 2, distinguishes between three types of cases. Besides those 

cases wh ich can generally be indicated as territorial or extra-territorial confiscations, 
he thinks he may see as the third type cases of the following nature: a life insurance 
company established in state A has a branch in state B. This branch is nationalized 
by state B. The policyholders who have contracted with the branch sue the company 
in state A. We fai! to see why this should be a separate type of cases. Complications, 
indeed, arise here, notably as to the situs of the debt and also because the company 
as such continues to exist. 
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territorial confiscation, if it is not to be a mere sham, will always 
come within the scope of private internationallaw, and the foreign 
forum is, in fact, invited to take part in the confiscatory measure 
itself. 

So there are differences indeed 1. Whereas generally speaking 
public law cannot be said to have a scope stricHy limited to its 
domestic territory, compulsion inherent in public law does have 
such limitations. This compulsion cannot be exercised by astate 
with its organs outside its territory. 

VI. SOME CONFISCATIONS OF THE TWENTIETH 

CENTURY 

The twentieth century has produced a surprising number of 
actions in connection with confiscations. The Soviet-Russian 
confiscations, for example, produced a stream of actions and 
the same may be said of other confiscations. For a proper under
standing of the matters at issue, a few remarks will first be made 
as to the background of certain confiscations. 

I. The Carthusian Monks 

First of all we would refer to the case of the Carthusian monks. 
The suspicion of religious congregations which arose in France 

after the Revolution, was crystallized in the well-known Act 
of ]uly 1, 1901 2. By this Act the continuance of the congrega
tions was made conditional upon governmental authorization, 
in the absence of which thecongregation would be dissolved. For 
a proper understanding of the situation it may be worthwile 
to recall its history. Under the Act of 1817 3 any legal status of 
a congregation had to be approved; in practice such approval 
was never granted 4. Congregations operating without legal 
status were nevertheless tolerated 5. This spirit of tolerance was 
discontinued by the Act of 1901. The principles laid down in 

1 Cf. Ficker, 71. 
2 Text in Sirey, Recueil des Lois, Table Decennale 1901-1910. 
3 This Act was applicable to men's congregations; to women an Act of 1825 was 

applicable. 
• Repertoire, V. 2. 
5 Loubers rightly speaks of a "regime de tolerance", Repertoire, V, 2. 
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1817, were now carried out rigidly; in the absence of authorization 
dissolution was to follow. A system of a stone-hard mentality; 
the more so since not a single authorization was granted 1. 

From this it may be evident that the legislation in question had 
a political purpose. The goods of the congregations fell a prey to 
liquidation, and the latter was arranged in such a way that 
confiscation seems the only proper word for it 2. 

Application of the Act soon followed and with regard to the 
Carthusian Congregation this application had consequences that 
are of importance to our study. In France the Peres Chartreux 
had a large settlement in the monastery la Grande Chartreuse, in 
the immediate vicinity of the little town of Fourvoirie where the 
famous liqueur was made. The monks had made a large business 
out of the manufacture of this liqueur and it could justly be 
claimed in various decisions that the liqueur enjoyed world farne. 
This very farne was what brought the matter before foreign 
courts: whereas several other congregations were liquidated 
without any international legal consequences, the Carthusian 
case entailed international repercussions. The famous liqueur 
was put on the market under certain trade-marks, which had 
been registered not only in France, but also in many other coun
tries. It was on account of these trade-marks that the conflict 
arose, the course of which has been recorded especially by Pillet 3. 

His commentaries and opinion have given this question the pub
licity it undoubtedly deserves. 

As noted, the Act of 1901 required special authorization for 
the continuance of the congregation, in the absence of which 
liquidation was to follow. The authorization, though applied 
for, was not given; instead of it a liquidator, M. Lecouturier, was 
appointed by the District Court of Grenoble 4. On April 23, 1904 li 

he obtained from this court adecision that the trade-mark was 
part of the lands de commerce, a finding upheld by the Court of 
Appeal of Grenoble on July 19, 1905 6 , the Court of Cassation 

1 Repertoire, V, 2. 
• Pillet, Des Personnes M orales . .. , 388. 
S A. Pillet, Des Personnes M orales en Droit International Prive, Paris, 1914; A. 

Pillet, Le Regime International de la ProprietC Industrielle, Paris, 1911; M elanges 
Antoine Pillet, II, Paris, 1929; note in S. 1908.4.9. 

• On March 31,1903, Revue Darras 1907,284. 
• Revue Darras 1907,284; Gaz. des Trib., May 8,1904. 
• Revue Darras 1907, 284. 
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dismissing an appeal!. This did not, however, pave the way for 
the trade-marks registered abroad and consequently Lecouturier 
requested the court to interpret the decision of July 19, 1905, in 
such a way that the decision would also extend to the trade
marks registered abroad. The court, however, holding that the 
considerations of parties would not permit the decision being 
upset, did not go into the matter 2; the appeal was dismissed 3. 

Apart from this it may be remarked that, had the court inter
preted its decision according to Lecouturier's wish, it would 
have been of no consequence with respect to foreign countries. 
Then as weIl as now foreign courts would have considered the 
matter independently. Meanwhile the Carthusian congregation, 
whose continuance as such was prohibited in France, had left the 
country and re-established the business in Tarragona. The manu
facture of liqueur was there continued and was not only dis
patched to the old customers abroad, but also imported into 
France. The manufacture in Tarragona was undertaken through 
the medium of a company named Union Agricola and soon 
Lecouturier took legal proceedings against this company. The 
result however, was not so favourable for the liquidator, for the 
District Court of Grenoble " took the stand that the Carthusian 
congregation could not be denied the right to use its name in the 
trade-mark. It is true that a trade-mark and bottle different from 
the one formerly used in France had to be adopted, but the name, 
the proper indication of the liqueur, was allowed to be continued, 
even in France. 

Afterward the liquidator sold the mark tot M. Cusenier who 
continued to use it. A great confusion resulted ; now three kinds 
of Chartreuse had come to exist: the "real" old one manufactured 
before the liquidation, the liqueur manufactured in Tarragona 
which, thanks to the monks' exclusive knowledge of the secret 
formula possessed the same qualities as the old one and finally 
the liqueur put on the market by Cusenier, which according to 
the connoisseurs had only the name and colour in common with 
Chartreuse. 

With the seizure of the trade-mark in France the liquidator 
1 Revue Da1'l'as 1907, 284, S. 1908.1.185; decision of July 31, 1906. 
• Decision of March 27, 1906, S. 1908.2.95, Revue Da1'1'as 1907, 285. 
• Revue Da1'1'as 1907, 285. 
• Decision of May 18,1905, S. 1908.2.117, Revue Darms 1907,286. 
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and, naturally, also his assignee Cusenier, were not content and 
consequently several law suits ensued abroad, in nearly all of 
which the congregation was successful. 

z. Soviet Russia 

For a study of confiscation as seen from the point of view of 
private international law the measures taken in this respect in 
Soviet Russia during and after the revolution of 1917 present a 
mirror in which the problem is almost completely reflected. In 
the field of private international law the consequences of the 
nationalizations have been considerable, due mainly to the fact 
that much foreign capital had been invested in Russian business 
before Wold War I. 

Our study is focused on confiscation, including nationalization 
with a confiscatory element. The history of the Russian measures 
is so notorious that for convenience we beg to refer to the very 
extensive literature on the subject; reference may for instance 
be made to the work of Bunyan and Fisher. For the greater part 
these measures bear on nationalization of corporations and less 
on mere confiscations. In the latter we are interested only insofar 
as they have had consequences in the field of private internation
allaw. Confiscations themselves have of course been very exten
sive in Russia. We only recall the confiscation of land over which, 
naturally, cases outside Russia were hardly fought. 

Only few decisions of isolated cases of confiscations are known, 
although some of them are very important 1. More frequently 
various measures of nationalization are at stake 2. 

What is especially striking when studying the text of the 
1 Thus, for instance, the case Luther v. Sagor [1921]1 K.B.456 and [1921]3 K.B 5J2. 
" In search of the various texts, a student who has no command ot the l{usslan 

language and consequently has no access to the official coUections of Soviet Russian 
decrees, will only find translations of decrees which caused the greatest stir abroad. 
A good source is Raoul Labry's coUection, Une Legislation Communiste, Paris, 1920, 
whieh give~ the Freneh translation of many deerees. Further mention must be made of 
the work by W. Hahn and A. von Lilienfeld·Toal, Regelung des Handels und Verkehr 
in Ruszland, Jena, 1921, in which several decrees are republished in German trans
lation. In the book by J. Bunyan and H. H. Fisher, The Bolshevik Revolution, Stanford 
University Calif., 1934, some texts in English translation are inserted; the measures 
speciaUy concerning the nationalization of the banks have been published in German 
by P. Wohl in Ostrecht 1925, 113, as far as we eould aseertain in fuU. Moreover, the 
decrees concerning the nationalization of the banks can also be found elsewhere, e.g. 
in Histoire des Soviets, ed. Henri de Weindei, Paris, 1922, 64. Also in several decisions 
themselves large parts of decrees are often quoted, e.g. Russian Commercial and 
Industrial Bank v. Comptoir d'Escompte de Mulhouse and others [1923] 2 K.B. 630. 
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decrees is the comparative carelessness with which they are 
composed. This in itself is not to be wondered at. In Russia 
from of old the technique of legislation has been a weak point 
and since moreover a section of the population that included a 
comparatively large percentage of skilled lawyers had been 
eliminated, it is understandable that both legal form and sub
stance of several regulations bore an unsatisfactory character. 
Little homogeniety is to be found in the various documents. 
Strict interpretation of the texts of the decrees concerning banks 
may lead to a conclusion as arrived at by an English court 1, 

which is in sharp contrast to the real intention of the decrees. 
Whether this conclusion was right is a matter we shall discuss 
later. A warning may be given here against too formalistic an 
interpretation of the Russian decrees, because they cannot be 
measured by common Western standards. Moreover, the slipshod 
style of the decrees is mainly caused by framing them in great 
haste. After all the revolution had been advanced with the slogan 
"rob the robbers". Once the aim had been attained this slogan 
had to be realized. Thus it was believed that control of the banks 
would secure the financial power of the country. Hence banking 
was among the first branches of trade and industry to be nation
alized. In this connection it is a disputed point, whether the 
banks have also formally lost their legal personality. This is not 
expressly stated in any decree and, as a consequence, their 
continuance as such might be assumed 2. However, the matter is 
not as simple as that. 

The measures we encounter time and again are first of all 
those concerning the nationalization of the banks. As remarked, 
a comprehensive survey of these measures was given by Wohl 3. 

Next we meet with the nationalization of the Russian merchant 
fleet ". Decrees concerning the nationalization of the insurance 
business are of frequent occurrence as we1l 5. Also at issue now 

1 Thus the decision Russian Commercial and Industrial Bank v. Comptoir d'Es
compte de Mulhouse and others [1925) A.C. 112. 

• Decision Berlin 31-3·1925, Clunet 1925, 1057, }. W. vol. 54, 1300, re Ginsberg g. 
Deutsche Bank. See, however, final decision 25-10-1927, Z.t.O. 1928, 1583. 

• Ostrecht 1925, 113. 
• Labry, 371; Hahn und Von Lilienfeld-Toal, 106; Bunyan and Fisher, 611. 
• Labry mentions a decree of 1-12-1918 declaring the entire ins uran ce business 

(fire, transport, life etc.) astate monopoly and directing the immediate liquidation 
of the companies. A decree of 18-11-1919 refers to life insurance in particular, Ostrecht 
1926,206. 
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and then is the decree of November 19, 1920, providing for the 
property of all movables of Russians emigrated or fled to pass to 
the state. Finally there are various measures, which are referred 
to only once or twice. 

A great deal of subject-matter is accounted for by France. 
From of old France was bound to Russia with many ties, both 
cultural - in aristocratic Russian circles a great deal of French 
was spoken - and financial. Several large banks in Russia had 
branches in France; a great many French people were financially 
interested in Russian corporations. Hence a veritable fload of 
decisions arose in France, not only in our field but also with 
regard to the law of persons, the family law and the law of suc
cession. 

A survey of the numerous suits brought in France presents a 
sharp caesura caused by the recognition of the Soviet Russian 
government. France is not singular in this; in England, too, as 
in some other countries, the question of this recognition, to which 
we shall refer later, came much to the foreground. The question 
at issue was always whether or not the legislation of an unrecog
nized government had to be ignored. 

In Germany matters were different yet; there the Rapallo 
Treaty played a great part. In the U.S.A. these matters came 
to be governed by the interpretation of the so-called Litvinov 
Assignment. 

Though the courts' attitude in these countries is affected by 
various considerations, practical conclusions as a rule do not 
diverge very much. 

In the Baltic count ries 1 and in other Eastern-European coun
tries 2 extensive measures after the pattern of the Soviet Russian 
confiscations have been taken. Private international case-law 
in this respect is still coming into being. 

3. Oil in Mexico 

The sensational expropriation of the private oil concerns in 
Mexico by the Mexican government had different aspects. In 

1 Cf. H. w. Briggs, Non-recognition in the courts: The Ships 01 the Baltic Republics, 
A.].I.L. 1943,585. 

• Cf. the articles by Doman, Drucker, Fawcett, Gutteridge and Rado on the subject; 
see our bibliography. 
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addition to the important economie side of the matter, the legal 
aspect was of the greatest importance. The companies involved in 
this expropriationforthemajorpartrepresented foreign interests. 
Various questions came to be treated on a diplomatie level. In 
these discussions the international legality of the expropriation 
was considered as well as the previous question whether the 
expropriation bore a confiscatory character. Unlike in the case of 
the Russian expropriations, it was a point in dispute whether the 
seizure had to be seen as a confiscation or as an expropriation for 
public utility with compensation. In some countries cases 
followed in connection with the expropriation. Although these 
cases are not always of a nature peculiar to private international 
law, yet it is of importance to discuss them, because the point at 
issue was often the very issue of power to review from the private 
international legal aspect. At this place some remarks may be 
made about the previous history and the further course of the 
expropriation. 

An extensive literature has come into existence as regards the 
procedure of the expropriation, the causes leading up to it, the 
way in which and the conditions under which diplomatie contact 
was carried on. The following short survey is derived especially 
from the excellent summarizing work by ]oseph L. Kunz: "The 
Mexiean Expropriations", whieh, being written in 1940 does not 
relate the closing act of the oll confliet. 

Kunz points out, and this becomes also clear from other 
literature, that the expropriations are to be regarded especially 
against the background of the revolution started in Mexico 
about 1910, and since ever rolling on, "one and the same revolu
tion. I t is a social, collectivistie movement against the background 
of an intense nationalism - an Indian nationalism" 1. This 
movement mainly aimed at two objects: agrarian reform and 
"Mexicanization of Industry", whieh is another term for nation
alization. The problem of expropriation is linked up with both of 
them and pertains to the law of nations so far as property of aliens 
is concerned. Consequently, the literature on the subject is almost 
exclusively devoted to the aspect of public internationallaw 2. 

1 Kunz, 2. 
• We mention a.o. A. Garcia Robles in Revue de droit international 1939, 514; Kunz 

in The Mexican Expropriations, New York, 1940, and in The Hungarian Quarterly 
1939,42; L. H. Woolsey in A.].I.L. 1938,519 and C. C. Hyde in A.].I.L. 1938,759. 
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Expropriation in Mexieo was not confined to oil concerns. In 
!ine with the social revolution expropriations were also effected 
with regard to land, whieh gave rise to a controversy, especially 
with the U.S.A., because many American citizens owned land in 
Mexieo. This, however, is aseparate question and, barring within 
Mexico, has no consequences in the field of private international 
law. 

The oil conflict in question was caused directly by the Expro
priation Act of 1936. This act was abasie one, under which by 
further decree of the President expropriations could be effected. 
Early in 1937 an organization for the control of national oil was 
called into existence. Meanwhile in the oil concerns a serious 
social confliet had arisen; the laböurers demanded higher wages, 
but their request was refused. Feelings ran so high that a strike 
broke out, whieh was declared legal by the Federal Labour Board. 
The matter assumed more and more threatening proportions, the 
trade unions pushed on and all this resulted in President Cardenas 
signing a decree on March 18, 1938 1, providing for the expro
priation of 17 oil concerns. In consequence of the fact that those 
interested in these concerns were for the major part foreigners 
(American, British and Dutch companies, chiefly representing 
Standard- and Shell-interests) there were serious international 
repercussions. Unlike Great Britain whieh after a brief spar of 
exchanging notes broke off diplomatie relations 2, the U.S.A. 
partieularly, and also the Netherlands 3 made representations 
through diplomatie channels. The U.S.A. added strength to her 
representations by reducing her purehases of silver in the Mexiean 
market. The companies themselves objected as weIL Before the 
Mexican courts they argued that the expropriation decree was 
against the constitution, but this argument was dismissed in 
every instance. Meanwhile the U.S.A. had not contained herself 
to representations only, but had also started negotiations. The 
fundamental problem pertaining to the law nations: is the con
fiscation of the property belonging to aliens legal? was fairly 

1 See text in Bulletin, vol. 39, 150. 
• emd. 5758 (1938), also printed in M exico: Expropriation o{ Foreign-owned Oil 

Properties, ed. Huasteca Petr. Cy., 1938, in which also the American-Mexican notes 
are stated. 

• See A nnuaire Grotius 1938, 110 and H. E. Scheffer in De Volkenbond 1938-1939, 
10. 
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soon solved. Both the U.S.A. and Mexico took the view that 
such an act is not permitted and again both took it for granted 
that expropriation for public utility provided there is due com
pensation, is indeed legaL In addition, however, the U.S.A. with 
an appeal to the law of nations laid claim to an "adequate, 
effective and prompt compensation". This claim was opposed 
by Mexico with the argument that the international rule only 
requires payment, but not prompt payment. In the present case 
a compensation had been promised, but this did not need to 
be paid until 10 years had elapsed; moreover, no preparation for 
any payment had been made as yet. Whether or not one could 
speak of confiscation in this case could not be ascertained as yet, 
since the answer to this question actually depended on whether 
and to what extent payment, i.e. real payment would be made. 
Consequently this difficulty played an important· part in the 
courts' considerations. Eventually, after lengthy negotiations, 
the problem has been settled in a way not altogether unsatisfac
tory from a practical point of view. But at the time of the courts' 
adjucating upon the cases which we are now going to discuss, a 
practical arrangement had not yet been arrived at. 

Besides denying that "prompt payment" was prescribed by 
the law of nations, Mexico refused arbitration as proposed by 
the U.S.A., because in her opinion the affair was a purely national 
one. This stand was not quite fair. The Mexican legislation had 
required the companies that wanted to carry on the oil business 
in Mexico to possess Mexican nationality. The large American, 
British and Dutch oil concerns therefore had vested interests 
in subsidiary companies, established in accordance with Mexican 
law, but this did not alter the fact that the interests themselves 
remained American, British and Dutch as before. 

Nevertheless, negotiations were carried on and eventually the 
U.S.A. was the first to come to an agreement on November 19, 
1941 1, providing that experts should fix the amount of com
pensation. This led to an agreement between the experts of the 
two governments embodied in an exchange of not es of September 
29, 1943 2. The agreement covered a scheme of payment and 
from that time on payment has been effected regularly. So even-

1 Dept. 01 State Bull. 1941, II, 399. 
• Dept. 01 State Bull. 1943, II, 230. 
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tually the U.S.A., perforce, yielded to payment in instalments. 
Great Britain and the Netherlands went the same way; they, 

too, had at first made representations, Great Britain, as remarked, 
even broke off diplomatie relations, but here, too, negotiations 
were held though they did not lead to an agreement! untillater. 
A uniform agreement was conc1uded since British and Dutch oil 
interests ran parallel to each other; experts were again appointed 
who were to fix the amount of compensation; the Netherlands 
and Great Britain jointly appointed an expert. For the rest the 
British and Dutch agreements were similar to the American one. 

A note gaie whieh, in conclusion, should not be left unmen
tioned, is that after this affair, Mexieo, in 1949, started negotia
tions with the U.s.A. about the subject: Ameriean aid in the 
development of the Mexiean oil industry 2! 

4. The Spanish Tragedy 

In the cases arising out of the requisitions and expropriations 
in the Spanish Civil War, the international "curtain" of jurisdic
tional immunity has mostly been a bar to decisions in respect of 
titJe to property. 

So the quest ion may arise whether treatment of the above 
subject fits within the scheme of this study. We take the affir
mative view, since in this connection the borderlines mayaiso be 
shown - this may be useful with a view of limitating the lines -
and since some courts did examine the validity of requisition or 
expropriation. 

The concept of requisition is connected with the law of war and 
so matters are a little different from e.g. the Soviet Russian 
measures. Moreover in the laws of war a right to compensation 
is generally sequent to requisition so that in itself it remains to be 
seen whether the latter may be called confiscation. Like in the 
Mexiean case it depends on the extent to which a foreign court 
has confidence in such compensation. But there is yet another 
thing. From the cases of requisition of ships which we shall 
discuss, it appears that these ships were to be placed at the 

1 For tbe Netberlands, Staatsblad G 158 (1946), for Great Britain, emd. 6768. The 
exchanges of notes of the two countries happened on February 7, 1946. See also The 
Pet,oleum Times 1947,887 and 1000. 

I See Dept. 01 State Bull. 1949, I, 466 and II, 153. 
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disposal of the Spanish government, which did not mean that 
such expropriation would be definite. Here the problem has a 
distinctive character and Preuss 1 rightly remarks: "While the 
decisions follow in general those (viz. consequences) laid down 
in similar cases growing out of the Soviet decrees of nation
alization, the Spanisch Civil War cases contain sufficient elements 
of novelty to justify their careful study" 2. 

In studying this subject mainly two kinds of measures appear 
to be involved: in the first place requisition of ships, which 
produced a good many cases and secondly a few other expro
priation measures. 

So far as ships were concerned the question of jurisdictional 
immunity nearly always arose, owing to which the decision was 
given on grounds derived from internationallaw. That is wp-y the 
question of ownership mostly could not be answered and according 
to many courts it was not allowed to be answered. "Whether that 
possession was rightful according to Spanish, English or inter
national law", Preuss remarks, while speaking about some 
English decisions, "was not inquired into. They left entirely 
undecided the question whether a foreign government's decree 
purporting to requisition ships outside territory under its control 
would be recognized in England as giving to that government a 
right to possession or control of the ships" 3. 

Certainly the situation was somewhat complicated. After the 
revolt had broken out in 1936, Italy and Germany recognized as 
early as November 1936 General Franco as the head of the Na
tionalist Government at Burgos. The other big powers did not 
recognize Franco. Only when the situation became c1ear after the 
fall of Barcelona on January 31, 1939, did recognition by Great 
Britain and France follow. Before that two governments, the 
Republican and the Nationalist on es pretended to be the legiti
mate government of Spain 4. 

1 L. Preuss, State immunity and the requisition of ships during the Spanish Civil war, 
A.].I.L.1941,263and 1942,37. 

, A.].I.L. 1941,263. 
3 A.].I.L. 1941,276. 
• A great deal of literature has grown out of the history of the Spanish tragedy; 

the book by Patricia A.M. van der Esch, Prelude to War, The Hague, 1951, gives a 
fascinating survey. The arising legal problems are weil elucidated by N. ]. Padelford, 
International Law and Diplomacy in the Spanish Civit Strife, New York, 1939. 
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5. World War I and World War II 

The various measures taken by the belligerent powers during 
World War I 1 can certainly not be considered mere confiscations. 
These measures did decidedly not intend such an effect. In the 
first instance - and this meant something new - it was a ques
tion of sequestration, of attachment till after the war 2. In all 
the belligerent countries the necessity was manifest to treeze 
the property of enemies 3. This in itself did not at all mean ex
propriation, let alone confiscation. However, the possibility of 
confiscation was there. Such was likewise the case with the 
various decrees concerning the prohibition of trading with the 
enemy. This also bore a temporary character and could not be 
considered a specifically confiscatory measure. However, as 
soon as the treezing passed into liquidation (after the economic 
conference of the Allied Powers in Paris in J une 1916 4) these 
regulations naturally rather tended to confiscation. Everything 
would now depend on how this affair would turn out, but 
certainly these measures came dose to debatable confiscations, 
which would be regarded by the courts with as much suspicion 
as confiscations proper. For the time being compensation was out 
of the question, while prompt compensation was not considered 
at all. This matter was eventually settled by the Peace Treaties. 
In the Treaty of Versailles, section 297 (and the corresponding 
sections of the other treaties) it was stipulated that the Allies 
were allowed to liquidate the property seized, that Germany 
would be credited with the counter-value on the balance sheet 
of reparation payments and that eventually Germany was to 
make good the value of the expropriated property to theindi
viduals dispossessed. By doing so the matter was really construed 
in such a way that, in order to be able to redeem her reparation 
payments, Germany expropriated the property against compen
sation; confiscation therefore did not come into the question. 
This may be a matter of opinion since compensation did not 

1 A clear survey of this is offered by e.g. J. A. Gathings, International Law and 
American Treatment 01 aUen enemy property, Washington, 1940; also J. W. Garner, 
International Law and the World War, London, 1920. 

• See Gathings, 46. 
• See Gathings and Garner for the regulations in various countries. 
• See on this Gathings, 50. 
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amount to very much, but before the peace treaties were con
cluded it was positively a question of debatable confiscation. 
Otherwise, in the field of private internationallaw only sporadic 
controversy was carried on on this point 1. 

The measures taken by Germany were, of course, redressed 
by the peace treaties. 

Although World War II did not break out until 1939, its 
shadows plainly showed years ahead. The policy of the Dritte 
Reich involved various measures aimed at the J ews and other 
"enemies" of the German Reich. Each time Germany occupied 
fresh territories these measures were declared applicable to a 
wider field, until at last after the outbreak of the war almost all 
Europe suffered under the German occupation and with it under 
the legislation modeled in German style. During the war, of 
course, in Germany and the occupied territories, measures 
similar to those in the other belligerent countries were taken in 
respect to enemy property. 

As observed, before the outbreak of the war the struggle was 
aimed particularly at the Jews and "enemies of the people". 
This struggle was waged among other things through the so-called 
racial legislation (marriage regulations, sterilization etc.) but 
also in the economic field by means of restrictions and prohibitive 
measures with regard to the following of certain occupations and 
trades, the holding of offices, the imposition of fines; in fact, it 
was made almost impossible for J ews and those who were placed 
in the same position to participate in the country's economic 
life, not to speak of other measures such as concentration camps. 
Insofar as these measures were aimed at strangling the J ews 
economically, ·numerous cases in the field of private international 
law have arisen in several countries ; notably concerning the 
German legislation regarding the appointment of Verwalter (the 
anti-J ewish measures were using the term Verwalter, whereas the 
measures on enemy property generally were speaking of Treu
hand). Although in the statutory provisions no mention was made 
of mere confiscation, they paralysed the rights of the owners of 
untertakings; also the course of action of the Verwalter was such 

1 G. Sauser· Hall, L'occupatian de guerre e' les draits prives, Schweiz. ]ahrb. für 
intern. R. I (1944), 113: "La iurisprudence au suiet de ces problemes n'est pas abon
dame." 
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that only naive judges could regard these measures as non-con
fiscatory. Such naive judges, as far as we could ascertain, were 
mirabile dictu found only in the Netherlands, though the major 
part of Dutch decisions on the subject took another stand. 

In World War II as weil measures were taken similar to those 
in World War I. 

Measures of a different kind, however, also came into being. 
During the last war a good deal of cases arose out of certain 

expropriatory decrees of the governments- in-exile 1. The fact is 
that these governments had to face the necessity of having to 
prevent the property of their subjects from falling into German 
hands. Thus on May 24, 1940 the Netherlands Government issued 
the well-known A I Decree, providing that the property of 
Dutchmen (and legal persons) resident in occupied territory 
should pass into the hands of the Dutch government. The 
Norwegian Government, too, enacted a similar order. About both 
decrees legal proceedings were carried on. Certainly no confisca
tion was at stake here, because the sting of non-payment of 
compensation was missing. Yet the AI Decree was not a question 
of expropriation for public utility either, but rather a sequestra
tion with the deliberate obligation of restitutio in integrum. 
Because of the related character the cases wich arose out of 
them will also be discussed. 

Among the many effects of World War II is also Germany's 
present status. The confiscations in Eastern-Germany 2 and the 
reactions in Western-Germany caused difficult problems due to 
the existence of this dual Germany. Questions arising here may 
be considered as belonging to the field of private interlocallaw 
rather than of private international law. Naturally they come 
dose to quest ions of private internationallaw 3. 

1 Cf. a.o. the observations of Flory, Lourie and Meyer, Marks and Ulrich; see our 
bibliography. 

2 Cf. Raape, 431. 
3 Cf. the monographs by Beuck and Ficker. 



CHAPTER 11 

PRELIMINARY TOPles 

I. THE PROBLEM OF RECOGNITION 

I. The Dogmatic Point 0/ View 

The recognition of astate or government belongs to the sphere 
of public international law and a detailed study thereof 1 is 
therefore outside the scope of this monograph. We must, how
ever, examine its impact on private internationallaw. 

There appear to be two main views. The first is the old, 
dogmatic one, which proceeds from the principle that legislative 
and other acts of an unrecognized government are to be ignored. 
The other one does not allow non-recognition as such to influence 
the legality of the acts of such an unrecognized government. As a 
rule the former view is connected with the idea that recognition 
has a constitutive character. This opinion is most stricdy adhered 
to in English and French case law and can also be found in 
Belgium, Rumania and Haly. Lauterpacht illustrates this view 
clearly, by stating: "The correct and reasonable rule is that both 
the unrecognized government and its acts are a nullity" 2, and 
although aware of the difficulties inherent in this view, he sticks 
to it consistently 3. 

English case law, which is a good example of this point of 
view, was developed gradually. City 0/ Berne v. Bank 0/ Eng-

1 From the voluminous literature in this field we mention the recent studies of 
H. Lauterpacht, Recognition in International Law, Cambridge, 1947, and Ti-Chiang 
Chen, The International Law 01 Recognition, New York, 1951; for a comprehensive 
review, see B. Landheer and J. L. F. van Essen, Recognition in International Law, 
Selective Bibliographies of the Library of tbe Pe ace Palace, 11, Leyden, 1954. 

• Lauterpacht, op. cit., 147. 
I Lauterpacbt, op. cit., 147. 
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land (1804) 1 which decision might be taken as one of the earliest 
cases on this point is of considerable importance. This case decided 
that the recognition of a foreign state or government is the 
exclusive privilege of the government 2. Consequently the acts of 
unrecognized governments are to be ignored: "It is extremely 
difficult to say that a judicial court can take notice of a govern
ment not recognized by the government of the country in wh ich 
that court sits". (Lord Eldon) 3. This precedent was followed in 
several similar decisions 4. Dissenting opinions can be found 5, 

but the Eldon doctrine was followed in Mighell v. Sultan 0/ 
Johore 6. 

An illustration of the so-called dogmatic conception can be 
found in A. M. Luther v. James Sagor & Co 7. The point in issue 
was the original owners title to a load of timber confiscated in 
Soviet Russia and exported to England. The defendant produced 
a letter from the Secretary of State for Foreign Affairs, dated 
October 5th, 1920, to establish that the United Kingdom had 
recognized Soviet Russia by having granted a limited immunity 
to the trade delegation conducted by Krassin. The defendant 
relied on the following sentence: "His majesty's Government 
assent to the claim of the Delegation to represent in this country 
astate government of Russia". The plaintiff, however, produced 

1 Scott, Cases, 57. 
• As in the U.S.A. this line of conduct led to the rule that as to matters of recog

nition enquiries are made with the Executive; concerning England this is shown from 
Mighell v. Sultan 01 Johore [1894] Q.B. 149, Lutherv. Sagor [1921]1 K.B. 456,3 K.B. 
532; as for the U.S.A.: Salimoff v. Standard Oil Co 01 New York and Salimoff v. 
Vacuum Oil Co, 89 A.L.R. 345 and Ann. Dig. 1933-1934,22. Cf. Ti-Chiang Chen, 230, 
n.41. 

• Some deeisions present a less c1ear picture. In Wright v. Nutt (1788) 1 H.BI. 136, 
eit. Ti-Chiang Chen, 158 and Folliott v. Ogden (1789) 1 H.BI. 123, eit. Ti-Chiang Chen, 
138, the fact that the acts of an unrecognized government were allowed to stand may 
also be explained by retroactivity. In Ogden v. Folliott (1790) 3 Term Rep. 726, eit. 
Ti-Chiang Chen, 158, and Dudley v. Folliott (1790) 3 Term Rep. 584, eit. Ti-Chiang 
Chen, 158, the deeision was in accordance with the subsequent case City 01 Berne v. 
Bank 01 England. It should be borne in mind, however, that these were cases from the 
American War of Independence which by no means may serve automatically as a 
yard-stick for other situations. 

• E.g. The Lomonosoll [1921] P. 97, equalizing with help against piracy or mutiny 
the assistance in pilfering a ship from the bolsheviks in Murmansk, where there was 
"no established government at all." 

• Yrissari v. Clement (1826), Scott, Cases, 19 ("The existence of unacknowledged 
states must be proved by evidence," Lord Chief Justice Best) and The Charkieh 
(1873) L.R. 4 Adm. & Eccl. 59,. Pitt Cobett, I, 25 (Sir Robert Phillimore). 

• [1894] 1 Q.B. 149. 
7 [1921] 1 K.B. 456. 
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another letter, also from the Secretary of State for Foreign 
Affairs, dated November 27th, 1920, stating that Krassin to some 
extent was "exempt from the process of the courts" and entitled 
"to represent the state government of Russia" (which by no 
means implied a solution for special legal questions). The letter 
stated explicitly: "I am to add that His Majesty's Government 
have never officially recognized the Soviet government in any 
way". This decided the case. In answer to further enquiries by 
the court the Foreign Office stated that nothing was to be added 
to this letter. The court giving judgment said: "If a foreign 
government is recognized by the government of this country, the 
subjects and courts of this country may, and must, recognize the 
sovereignty of that foreign government and the validity of its 
acts. If a foreign government or its sovereignty is not recognized 
by the government of this country a judicial court either cannot, 
or at least need not, or ought not to, take notice of, or recognize 
such foreign government or its sovereignty". J udgmenf was given 
for the original owner, whose counsel had called the confiscation 
a "seizure by bandits". It is c1ear from this case that both an 
unrecognized government and its acts are considered a mere 
nullity by the courts. 

The same opinion was expressed in The Annette and The Dora 1, 
in which case the court refused to recognize a requisition of ships 
by the Provisional Government of Northern Russia, i.e. the ships 
were returned to the original owners. 

In the case H iritiers A. Bouniatian c. Societi Optorg 2 the French 
court, turning down an appeal to the validity of confiscation, 
reasoned that non-recognition of the Soviet Union implied an 
ignoring of Soviet Russian law. The goods at stake in this law
suit were on Russian territory while being confiscated and were 
transported to France afterwards. The position was comparable 
with the case Luther v. Sagor. Although the courfs ratio decidendi 
was that there was no bona tide possession (the rule en tait de 
meubles possession vaut titre only applies to a bona tide possessor) 
it stressed that the point in case was "l'enlevement par violence 
de la chose au cours d'opirations executees sur l'ordre d'une groupe 

1 [1919] P. 105. 
• Trib. civil de la Seine 12-12-1923, Clunet 1924, 133. 
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de force, qui, au moment ou elles ont lieu, n'a point tu l'objet d'une 
reconnaissance diplomatique en qualiU de gouvernement regulier" . 
The other French cases in the period prior to the recognition 
were decided similarly 1. Belgian 2, Italian 3 and Rumanian 4. 

courts foup.d to the same effect 5, 6. 

2. The U.5.A.: a Medium Point of View 

The American school of thought, in a way, might be cal1ed a 
medium point ofview. At first it was wholly based on the dogmatic 
standpoint. In Rose v. Himely (1808) 7, which is regarded as the 
American pendant of City of Berne v. Bank of England 8, Chief 
Justice Marshall stated: "It is for the governments to decide 
whether they will consider St. Domingo as an independent nation 
and until such decision shall be made ... courts of justice must 
consider the ancient state of things as remaining unaltered .... " 
Clark v. United States (1811) 9 and Gelston v. Hoyt (1818) 10 also 

1 Affaire du Kolang, COUI' d'Appel of Algiers 23-1-1923, Clunet 1924, 1046 and 
several deeisions related to the nationalization of corporations. 

• ]elinkova c. de Sel'boulott, Brussels 5-6-1925, Pasicl'isie Beige 1926, 111, 131 
(divorce). 

• Di Polloni et Svol'oni c. Federation des Tl'availleul's de la mel' et Soc. Coop. Garibaldi, 
Court of Genoa 7-3-1930, Clunet 1931, 761; Katsikis c. Soc. Fati Svol'oni di Pallone, 
Court of Genoa 19-5-1923, Clunet 1923, 1021 (not regarding confiscation). 

• Banque l'usse POUI' le commerce etl'anger v. Association d'emprunt et de deptJt de 
Cetatea-Alba, Rumanian Court of Cassation 4-11-1921, Clunet 1925, 1125; Court of 
Cassation 13-2-1929, Z.f.O. 1930,673; 5-12-1932, Clunet 1935,718. 

• In a few Dutch deeisions (De Nederlanden van I845 v. Helvetia, The Hague 
Distriet Court, 9-3-1933, N.]. 1933, 1662, Ann.Dig. 19:13-1934, 80 and The Hague 
Court of Appeal 3-6-1937, N.]. 1937, 1675, Ann.Dig. 1935-1937,204), the possibility 
of ignoring was suggested on that ground. The Irish decision The Ramava, Ann.Dig. 
1941-1942,91, completely takes the dogmatic point of view. 

• This standpoint elieits the question which law, then, does apply. In France the 
csarist law was still considered binding with regard to the Soviet confiscations, cf. J. 
Delehelle, La Situation iuridique des Russes en France, Ulle, 1926, 45. In the most 
difficult cases the force maieure notion was resorted to, though French law was also 
applied : H eritiers A. Bouniatian c. Soc. Optorg, Trib. civil de la Seine 12-12-1923, 
Clunet 1924,133 and Affaire du Kolang, Cour d'Appel of Algiers 23-1-1923, Clunet 
1924, 1046; the Egyptian deeision Gross v. Gretchenko, Court of Alexandria 30-4-1924, 
Clunet 1924, 1112, likewise assumed the continuance of tbe old law; in tbe opinion of 
an Italian court, however, csarist law was no longer applicable; remarking that this 
law was a cadavre legislatif, it bad recourse to les principes generaux de droit (Court of 
Genoa 19-5-1923, Clunet 1923,1021). 

7 4 Cranch 240, eit. Ti-Chiang Chen, 240. 
• Scott, Cases, 57. 
• 3 Wash. C.C. 101, eit. Ti-Chiang Chen, 230. 

10 3 Wheat. 246, eit. Ti-Chiang Chen, 230. 
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took this line. The same opinion was held in several subsequent 
decisions 1, 2. 

A symptom of changing views 3 can be seen in the case O'Neill 
v. Central Leather Co . • , which laid down, that the Villa faction 
(though unrecognized as the Mexican government) in Mexico had 
theright to confiscate property and pass valid title to purchasers 6. 

The same trend was evident in Boris N. Sokolojj v. National 
City Bank oj New York 6. In this case ]udge Cardozo cited some 
cases 7 relating to the Civil War; on the analogy of those cases 
he feit entitled to tone down somewhat the strictly dogmatic 
rule: "It would be hazardous ... to say that a rule so comprehen
sive and so drastic is not subject to exceptions under pressure of 
some insistent claim of policy or justice". Mentioning the desira
bility of applying "self-imposed limitations of common sense 
and fairness" he drew the conclusion that an unrecognized state 
or government "may gain for its acts and decrees a validity 
quasi-governmental, if violence to fundamental principles of 
justice or to our own public policy might otherwise be done". 
The appeal of Cardozo to the said precedents was not wholly 
justified 8; the decisions referred to the War of Secession, with 
the courts deciding matters which, after all, were domestic affairs. 
The point at issue in the present case, however, was the validity 
of the measures of a foreign state. Nevertheless Cardozo's views 
resuIted in a more satisfactory and realistic approach to the 
arising problems. Without doubt the fact that the U.S.A. for a 

1 The Nueva Anna (1821), 6 Wheaton 193,37 A.L.R. 750; The Ambrose Light 
(1885),25 F. 408, Hudson, 132; The Rogdai, Ann.Dig. 1919-1922,51; The Pensa, Ann. 
Dig. 1919-1922,53; Thc Tobolsk, Ann.Dig. 1919-1922,53. It appears from Russian 
Government v. Lehigh Valley Railroad Co., Ann.Dig. 1923-1924, 48 and Lehigh Valley 
Railroad Co v. State 01 Russia, Ann.Dig. 1927-1928,58, that the Kerenski-regime was 
regarded as the offieial Russian government as long as the opposite was not expressly 
proved. 

I Only exception: Consul 0/ Spain v. La Conception (1819) Fed. Cas. No. 3137, 
2 Wheel. Cr. Case (1819), 597, cit. Ti-Chiang Chen, 244; ]ohnson ]. considered it 
possible ..... to deduce the fact of national independence from history, evidence or 
public notoriety where there has been no formal public recognition." 

• Already announeing themselves in Underhill v. Hernandez, 168 V.S. 250 (1897); 
cf. in/ra, 64. 

• 87 N.].L. 552, 94 At!. 789 (1915), eit. Re, 87. 
• Likewise Molina v. Commision Regulad01'a DeI Mercado de Henequen, 92 N.].L. 

38, 104 Atl. 450 (1918), eit. Re, 167. 
• Clunet 1925, 443, 446, Ann.Dig. 1923-1924,44 and 37 A.L.R. 712. 
7 Williams v. BrullY, 96 V.S. 176 (1877); Baldy v. Hunter, 171 V.S. 388 (1897); cf. 

Lauterpacht, Recognition, 146. 
• Cf. Noel-Henry, 103-104. 
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long time withheld recognition of the Soviet Government played 
its part. 

It is difficult to say whether or not American case law has 
reached a settled opinion regarding this point. In many cases 1 the 
rule laid down by Judge Cardozo was applied or its application 
was made possible. Some decisions even took the more realistic 
view. More recent cases however were decided on the lines of the 
old dogmatic conception 2. 

3. The Realistic Approach 

Squarely opposed to the strictly dogmatic point of view is the 
realistic approach. This school of thought might also be denoted 
as the legal reality point of view, astandpoint strongly upheld 
especially by Dickinson. Swiss case law represents the purest 
example of it. Dutch case law too - after some hesitations -
is based on this view. It proceeds from the idea that recogni
tion should be left where it belongs, i.e. in the sphere of the law 
of nations governing the mutual relations between states and 
administrations. The law of an unrecognized government should 
be recognized as such by the judiciary as soon as that government 
can be considered effective. So it is effectiveness that counts. 

In the first instance of Banque Internationale de Commerce de 
Petrograd v. Hausner 3 it was decided that according to the 
conflict rules Russian law was applicable in principle, but not 
in practice,. since Soviet Russia was not recognized by Switzer
land. The Swiss Federal Court, however, considered the non
recognition as only implying that the Soviet government in 
international affairs did not represent Russia as far as Switzer
land was concerned. This did not prevent Soviet law from being 

1 E.g. Salimoff v. Standard OU Co. 0/ New York and Salimoff v. Vacuum Oil Co., 
Ann.Dig. 1933-1934,22; Fred. S. james 6- Co. v. Second Russian Insurance Cy., Ann. 
Dig. 1925--1926,57; Russian Reinsurance Co. and Paul Rasor v. Francis R. Stoddard 
and the Bankers Trust Co., Clunet 1925, 451, 1070, A nn.Dig. 1925-1926, 54; Banque de 
France v. Equitable Trust Co. 0/ New York and Banque de France v. Chase National 
Bank, A nn. Dig. 1929-1930, 43 (The latter two decisiolls, however, reckon with the 
danger of double payment too); The Denny, Ann.Dig. 1941-1942,80. 

2 The Kotkas,Ann.Dig.1941-1942, 70; The Regent, Ann.Dig. 1941-1942,73; The 
Signe, Ann. Dig. 1941-1942,74, 86; The Maret, Ann. Dig. 1943-1945, 29; Latvian 
State Cargo and Passenger S. S. Line v. Clark, Ann.Dig. 1948,45, A.j.I.L. 1949,380; 
A. S. Merilaid 6- Co. v. Chase National Bank, Ann. Dig. 1947, 15, A.j.I.L. 1948,231. 

• R.O. 50 II 507 (1924), decision of 10--12-1924. 
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in existence and having consequences: "Le Tribunal jidiral ne 
peut que s'incliner devant le jait accompli et en enregistrer le re
sultat I" 

In the Netherlands at first there wassomehesitation. The Dor
drecht District Court 2 as early as 1927 assumed a certain impact 
of Soviet law ("paralysis of the corporations"), but the Hague 
District Court (1933) 3 and the Hague Court of Appeal (1937) 4 

put the question - without answering it - whether Soviet 
legislation should be recognized as such. The Amsterdam District 
Court, however, in 1935 passed judgment to the contrary 5 and 
afterwards the Amsterdam District Court and Court of Appeal 6 

also completely accepted the view laid down in the H ausner case. 
We prefer the realistic view to the dogmatic one 7. Undoubted

ly the dogmatic view can be applied in court very simply, but 
the results are most unsatisfactory. This is indicated expressis 
verbis by Lauterpacht. In addition to that it proceeds from 
false premises. Recognition is an act on diplomatie level, having 
its main effects in the field of internationallaw. In recent times 
recognition was given a character far more political than is 
desirable and non-recognition often is a weapon in international 
affairs. As a result astate will most certainly not recognize a 
given state or government for the sole reason that its effectiveness 
is undeniable. Effectiveness and recognition are two separate 
notions. The drawback of the indistinct notion of the difference 
between the effectiveness of a government (the existence de 

1 In Schinz c. Bächli, R.O. 52 I 218 (1926), Clunet 1928, 219, most curiously, a 
certain hesitation became apparent. The case was described as a questian controversee. 
Tcherniak c. Tcherniak, however, R.O. 54 II 225 (1928), Clunet 1928, 208 (no confis
ca ti on) was decided in line with the Hausner-case; likewise Wilbuschewitz c. Autorite 
tutelaire de la Ville de Zürich et Dep. t. de iustice du canton de Zürich, R.O.51 II 259 
(1925), Clunet 1926,11\0 and Erben Prochorow c. Obergericht Zürich, R.O. 55 I 289 
(1929). 

2 Vseobtchaia Stroitelnaia Kompania v. Smit, 12-1-1927, N.]. 1927, 447, Ann. Dig. 
1927-1928,71. 

• De Nederlanden van I845 v. Helvetia, 9-3-1933, N.]. 1933, 1662, Ann. Dig. 
1933-1934, 80. 

• De Nederlanden van I845 v. Helvetia, 3-6-1937, N.]. 1937, 1675, Ann. Dig. 1935-
1937, 204. 

• Exportchleb v. Gaudeket. N.]. 1935, 1058, Ann. Dig. 1935-1937, 117. 
• Herani v. Wladikawkaz Railway Co, iV.]. 1940, No. 1095 and 1943, No. 496, Ann. 

Dig. Suppl. Val. , 21. 
7 To the same effect a great number of authors, e.g.: Dickinson, Mich. L.R. 1923; 

Borchard, A.].I.L. 1932,261; Franyois, I, 183-184; Van der Molen, De Rechtsgedingen 
... , 20; Schnitzer, I, 188; Freund, Clunet 1924, 51; Me1chior, 83; Wohl, Ostrecht 
1925,26; Spiropoulos, 156; Stierlin, 99; Stille, 48; Seidl-Hohenveldern, 20. 
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facto) on the one side and the diplomatie recognition de facta or 
de iure on the other hand comes to light when maintaining the 
typieally dogmatie view (i.e. acts of an unrecognized government 
lack legal character). The intrinsie weakness of this dogmatic 
point of view is demonstrated very plainly by Lauterpacht in 
his assertion: "The correct and reasonable rule is that both the 
unrecognized government and its acts are a nullity. That rule, 
it must be admitted, would cease to be reasonable if it became 
customary to refuse recognition to governments not on the ground 
that they are not effective but for such reasons as that theyare 
'unworthy of a place in the Society of Nations'. Had any such 
practiee become a permanent feature of the poliey of recognition, 
there would be room for reconsideration of a well-established 
and sound principle of law" 1. It is incomprehensible, then, that 
while writing (in 1947!): "The principles ... are sound and ines
capable - so long as recognition is not withheld arbitrarily for 
politieal reasons. They become artificial and productive of hard
ship, when the test of effectiveness ... is abandoned ... " 2 he yet 
maintains the dogmatie view. Consequently Ti-Chiang Chen 3 is 
perfectly right in advocating a more "realistie approach", in 
whieh the effectiveness plays a decisive part. Recognition is an 
act of internationallaw and as such it can in no way prejudice 
the legal character of the legislative acts of a state-subject. This 
legal character is present as soon as the government at issue is 
regarded as an exponent of sovereignty. To ascertain this is a 
factual task to be left to the courts. There is no quest ion of the 
forum interfering with its governments foreign policy as the 
courts are not the organ to decide foreign policy. This is the 
function of the Executive. 

4. Difference betwem de facta and de iure Recognition ? 

It may be wondered whether in countries where such a prepon
derant place is accorded by the judiciary to the fact of recognition, 
a distinction is drawn between recognition de facta and de iure. 
It is generally assumed, that this distinction is all but irrelevant 

1 Lauterpacht, Recognition, 147. 
• Lauterpacht, Recognition, 154. 
• Ti-Chiang Chen, 166. 
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to private international law 1. As regards public international 
law the distinction is also of little importance 2. It is nevertheless 
important to keep a clear notion of the terms used in this field 
and their meaning. Much misunderstanding is bound to arise 
when the difference between recognition of an existing situation, 
i.e. the finding as a fact that a certain entity wields power de 
facto and the recognition de facto or de iure is disregarded 3. 

s. Retroactivity 

The intrinsic weakness of the dogmatic view (ignoring the acts 
of an unrecognized government) becomes evident if due attention 
is paid to the way in which English', American 6 and French 8 

case law resorts to the retroactivity of recognition. That proves 

1 Luther v. Sagor [1921] 3 K.ß. 532, L. ]. Bankes citing Williams v. Brufly, 96 
V.S. 176 (1877) and Underhill v. Hernandez, 168 V.S. 250 (1897) (see Re, 132-133); 
the decision in the first instance AIS. Tallina Leavauhisus v. Tallina Shipping Co ana 
Estonian S.S. Une (1946) 79 Ll. L.L.R. 245, Brit. Yearb. 1946,384, did distinguish; 
on appeal, however, this argument was dismissed, AIS Tallina Laevauhisus v. Esto
nian State S.S. Une (1947) 80 Ll.L.L.R. 99, Brit. Yearb. 1947,416. In Banco de Bilbao 
v. Rey, Banco de Bilbao v. Sanchez, Clunet 1938,602, a decree of the Bask-government 
not recognized by Great Britain, was held a nullity; on appeal a certain distinction 
was made between de iure and de facto recognition ([ 1938] 2 K.B. 176); a decree of the 
de iure recognized Republican government was not applied, this government no 
longer wielding actual power over Bilbao, where the head office of the bank was 
established. Further it appears from Bank of EthioPia v. National Bank of Egypt 
and Uguori [1937] 1 Ch. 513, that a de facto recognized government exercising 
actual authority is preferred over the de iure government. For the rest Haile Selassie 
v. Cable and Wireless Ltd (no 2) [1939] Ch. 182, did not make a certain distinction 
between de iure and de facta recognition; however, the point in this case was not 
confiscation but the question whether Italy was to be looked upon as the legal suc
cessor of the Ethiopian sovereign as regards a sum of money, recoverable in England; 
here a recognition de iure was demanded. In the Dutch decision The Sendeja, President 
Haarlem District Court, 24-7-1937, N.]. 1937 No. 863, Ann. Dig. 1935-1937,203, the 
de facto power played a part, apart from questions of de iure and de facto recognition; 
cf. intra 53 ff., 83. 

• Ti-Chiaug Chen, 270; Lauterpacht, op. cit. 336. 
• A clear exposition is given by Ti-Chiang Chen in Chapter 18 of his study. 
• E.g., Luther v. Sagor [1921] 3 K.B. 536; Princess Paley Olga v. Weisz [1929] 

K.B. 718; Lazard Bros. and Co v. Banque Industrielle de Moscou, Lazard Bros. and Co 
v. Midland Bank Ud. [1932] 1 K.B. 617, [1933] A.C. 289. The older cases were divided, 
cf. Ti-Chiang Chen, 172-173. In Luther v. Sagor the cases WiUiams v. Brutty, 96 V.S. 
176 (1877), Underhill v. Hernandez, 168 V.S. 250 (1897), Oetjen v. Central Leather Co., 
246 V.S. 297 (1918) and Ricaud v. American Metal Co., 246 V.S. 304 (1918), were cited 
as "weighty expressions of opinion." 

• E.g., Williams v. Brufty, Underhill v. Hernandez, Oetjen v. Central Leather Co. 
and Ricaud v. American Metal Co., supra n. 4; cf. Ti-Chiang Chen, 175. 

• Clear examples in Cie Nord de Moscou c. La Union et Phenix Espagnol, Cour d' 
Appel of Paris 13-6-1928, Clunet 1929,119; Marchak v. Rabinerson, Cour d'Appel of 
Paris 15-2-1933, Clunet 1933, 959. 
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the failure of the dogmatic view, expressed characteristically by 
Ti-Chiang Chen: "The doctrine (of retroactivity) is a fiction 
created to rectify the errors of another fiction, namely the fiction 
that apower does not exist where it does in fact exist" J. 

In the meantime it may be said that by retroactivity the most 
unsatisfactory consequences of the dogmatic doctrine are re
moved, although it involves an element of legal insecurity 2. 

11. JURISDICTIONAL IMMUNITY 

In a study of the question how far a confiscation by a certain 
state is considered valid elsewhere, one encounters a number of 
cases where the basic issue often remains undecided. In those 
cases the confiscating state invokes its jurisdictional immunity, 
which may happen both when a claim is filed directly against a 
state or government (e.g. for compensation) and when a claim 
of recovery of goods in its possession is made. In the last few 
years the problem of immunity holds the center of the stage. It 
was discussed by the International Law Association 3. In England 
a committee (the Somervell-committee) is charged with studying 
the question whether or not the English point of view on immuni
ty is desirable 4. That so much attention is paid to this subject is 
not surprising. In many countries changing views regarding the 
tasks of the state have precipitated an acute phase and this has 
already produced a convention 5 on an important point. The 
number of states, however, which have entered into this con
vention is limited 6, 7. A trend towards abandoning at least the 

1 Ti-Chiang Chen, 186. In the same sense Stille, 105-106. 
• Incidentally the recognition of Soviet Russia by the Uni ted Kingdom came after 

the decision in the first instance but before the appeal case in Luther v. Sagor [1921) 
1 K.B. 456 and [1921)3 K.B. 532. 

• Report 44th Conf. Int. Law Ass. 1950,204 and Report 45th Conf. Int. Law Ass. 
1952,210. 

• Committee set up by the Lord Chancellor, under the chairmans hip of Lord 
Justice Sommervell (Report 44th Conf. Int. Law Ass. 1950, 207). 

• Convention for the Unification of certain Rules relating to the Immunity of 
State-owned vessels. Signed at Brussels April 10, 1926 (Hudson, International Legis
lation lII, 1837). 

6 A number of continental and South-American states. 
, For the rest, the convention only regulates the exploitation and transport, not 

the question of ownership. Cf. The Garbi, President of the Middelburg Distriet Court 
22-10-1938, N.]. 1939, No. 96, Ann. Dig. Suppl. Vol. 155, where immunity was 
gran ted as no exploitation or transport was involved. 
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system of absolute immunity is clearly discernable 1. As a rule 
a substitution of the absolute immunity by a limited one is 
advocated, while the well-known distinction of acts iure imperii 
(the state acting as such) as contrasted with acts iure gestionis 
(the state taking part in e.g. trade and industry on an equal 
footing with its subjects) serves as a yard-stick in deciding whether 
the exception of immunity should be granted. 

It may be said, that only English case law still advocates the 
doctrine of absolute immunity 2, which means that the question 
whether the action is taken iure imperii or iure gestionis is not 
investigated. Meanwhile even in England, the stronghold of 
absolute immunity, a turning of the tide is discernable. The 
setting up of the Somervell- committee was evidently prompted 
by the opinions of Lord Macmillan, Lord Thankerton and 
Maughan in the Cristina-case. There are as yet no decisions 
expressing those changed views. 

In the U.S.A. a remarkable difference of opinion between the 
Executive and the courts may be found. The Executive clearly 
maintains that it is desirable to differentiate between cases in
volving acts iure imperii and those involving acts iure gestionts 3; 
immunity should only be granted in the former case. The Judici
ary however still insists that such distinctions do not matter 
and that immunity should be granted anyway 4, provided that 
the property involved is de facta possession of the defending 
state 6. 

A number of states do practice the distinction between acts 
performed by a foreign state acting iure imperii and iure ges
tionis. In the former case jurisdictional immunity is granted to 
such a foreign state; in the latter immunity cannot be invoked. 

1 Cf. as for this and the subject as a whole: Lauterpacht, The Problem 01 ] "ris
dictional Immunities 01 Foreign States, Brit. Yearb. 1951,220. 

S E.g., The Parlement BeIge (1880), 5 P.D. 197, Pitt Cobbett, I, 283; The Porto 
Alexandre [1920] P. 30; The Cristina [1938] A.C. 485; Kraiina v. Tass Agency [1949] 
2 All E.R. 274. 

• Letters of The Acting Legal Adviser of the Department of State to the Acting 
Attorney General dated 13-4-1949 (Dept. 01 State BuU. 1949,592) and dated 19-5-1952 
(Dept. 01 State BuU. 1952, 984); cf. W. W. Bishop, New United States pollcy llmiting 
sovereign imm"nity, A.] .LL. 1953,93. 

• The Schooner Exchange v. Mc Faddon, 7 Cranch 116, (1812), Hudson, 306; The 
Pesaro, 271 U.S. 562 (1926), Ann. Dig. 1925-1926, 186; The Navemar, 303 U.S. 68 
(1938), Ann. Dig. 1938-1940, 176. 

• Republic 01 Mexico v. Hottman, 324 U.S. 31 (1945), Ann. Dig. 1943-1945, 143. 
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Italy and Belgium held this view of old, as did Austria and Swit
zerland. Ireland rendered some similar decisions. France earlier 
advocated the absolute immunity, but later abandoned it. In the 
Netherlands the same opinion is held, although some exceptions 
occur. In Germany a turning of the tide is noticeable in a trend 
to accept a distinction 1. 

The distinction between acts iure imperii and acts iure ges
tionis which distinction is one of the most important facets of 
the problem of immunity, appears to playa part much less 
preponderant in the cases connected with confiscation measures 
and similar actions. This is largely because the cases mostly 
involved actions to be described as iure imperii. For that reason 
the distinction was often not explicitly made. Neither can the 
distinction be applied when a claim for compensation is filed 
against the confiscating state, for in such a case the very act of 
confiscation must be appreciated and there is no denying that 
confiscation as such must always be considered an act iure 
imperii. Only a sole dissenting decision may be cited 2. The 
position is somewhat different if the claim is directed against a 
confiscating state in possession of the property. Then the question 
whether the state, using that property, is acting iure imperii 
or iure gestionis does make sense 3. 

Several decisions are to be mentioned here, mainly regarding 
the requisition of ships. It is not always clear, however, whether 
the point is confiscation or expropriation for public utility. 

1 A good review of the cases in various countries is to be found in Lauterpacht, 
Brit. Yearb. 1951, 250. 

• A claim for compensation for confiscation was dismissed owing to the immunity 
of the state or government in question in Hertzfeld c. U.S.S.R., Cour d'Appel of 
Paris 14-4-1938, Clunet 1938, 1034, A nn. Dig. 1938-1940, 243; Swedish Supreme Court 
5-5-1934, Bruns Z. 1935,681; Poortensdijk v. Soviet Republic of Latvia, Amsterdam 
District Court 14-1-1941, N.]. 1941, No. 338, Amsterdam Court of Appeal 3-12-1942, 
N.]. 1943, No. 340, Ann. Dig. Suppl. Vol. 142; to the same effect De Froe v. 
U.S.S.R., Amsterdam District Court 11-1-1932, W. 12453, Netherlands Supreme Court 
2-12-1932, N.]. 1933,980, Ann. Dig. 1931-1932, 170, relating to the non-payment of 
Russian Bonds by the U.S.S.R .. Differently: the judgment Trib. civil de la Seine 
12-1-1940, Ann. Dig. 1938-1940,245, re Representation comm. de l'U.R.S.S. c. Soc. 
Fran~. industr. et comm. des Petroles (groupe Malapolska), where a claim for compen
sation for confiscation, executed in Poland, was recognized. However, here the issue 
was that an act of sovereignty was not at stake, but rather an infringement of proper
ty on occupied territory in violation of international law. On formal grounds this 
judgment was reversed on appeal, Cour d'Appel of Paris 12-2-1941, Ann. Dig. Suppt. 
Vol. 145. 

• Infra, 42 ff. 
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Different distinctions may be made in this connection. Some 
countries regard the recognition of the foreign govemment as a 
conditio sine qua non for the granting of immunity. In The 
A nnette and The Dora 1 an English court decided that immunity 
could not be pleaded since no recognition was given to the Rus
sian Provisional Govemment. The Irish decision The Ramava 2 

also took this view. The French case Rousse et M aber c. Banque 
d'Espagne e.a. acted upon the same principle 3. 

There are also countries, where the granting of immunity is 
not influenced by recognition. In the U.S.A. this is evident in 
Wul/sohn v. R.S.F.S.R.4 and Nankivel v. Omsk All Russian 
Government 5, in the Netherlands in De Froe v. U.S.S.R.6 and 
Weber v. U.S.S.R. 7, 8. 

When the action against the foreign state or govemment rela
tes to tangibles, immunity is only granted if such state or govem
ment has actual pos session of the goods. Meanwhile, in some 
exceptional cases astate having lost pos session of the confiscated 
goods successfully pleaded immunity and recovered the goods, 
e.g. in the Austrian decision re Oesterreich-Ungarische Bank 9 

and the Belgian case Saez Muruav.Pinillos and Garcia 10. How
ever, studying those cases more closely the conclusion can be 
drawn that judgment could be given for the plaintiff even without 

1 [1919] P. 105, Ann. Dig. 1919-1922,43; cf. The Gagara [1919] P. 95, Ann. Dig. 
1919-1922, 45, where immunity was granted in view of the Foreign Office statement 
that Britain had "recognized the Esthonian National Council as a de facto independent 
body." 

2 Ann. Dig. 1941-1942,91. 
• Cour d' Appel of Poitiers 26·7·1937, Ann. Dig. 1935-1937, 189. 
• Ann. Dig. 1923-1924,39. 
• Ann.Dig.1923-1924, 134. 
, Supreme Court 2-12-1932, N.]. 1933,980, Ann. Dig. 1931-1932, 170. 
, Amsterdam Court of Appeal 30-4·1942, N.]. 1942, No. 757, Ann. Dig. Suppl. Vol, 

140. 
8 However in the U.S.A. the right to sue is not granted to an unrecognized govern

me nt : R.S .F.S .R. v. Cibrario, A nn. Dig. 1923-1924, 41; The Penza, A nn. Dig. 1919-
1922,53; The Rogdai, Ann. Dig. 1919-1922,51; The Tobolsk, Ann. Dig. 1919-1922, 
53. Recent Dutch decisions indicate the contrary; there the effectiveness plays the 
leading part: Republik Maluku Selatan v. Kon. Paketvaart Mij, President Amsterdam 
District Court 2-11-1950, N.]. 1950, No. 804; appeal case Amsterdam Court nf 
Appeal 8-2-1951, N.]. 1951, No. 129; Republik Maluku Selatan v. Nieuw Guinea, 
President The Hague District Court 10-2-1954, N.]. 1954, No. 549; Republik Maluku 
Selatan v. Nieuw Guinea, Court of Justice New Guinea 7-3-1952, N.]. 1953, No. 100. 

• O.G.H. 27-8-1919, Z.f. intern. R. 1920,505, Modern L.R. 1950,70. I. Cour d'Appel of Brussels 17-1-1938, Cour de Cassation 23-11-1939, Ann. Dig. 
1938-1940,289. 
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a plea of immunity 1. Applying the principle of secondary im
munity would have produced identical results 2. In addition to 
this, the sole claim to certain properties especially without 
possession will not provide immunity 3. 

If actual possession is the condition, this still may be explained 
two ways: as a maximum or as aminimum. Construing the con
dition as a maximum means that a closer investigation is unne
cessary, if only there is actual possession 4; in that case actual 
possession settIes the dispute. This view is held in the U.S.A. 
in e.g. The ] anko 5 and Ervin v. Quintanilla 6. On that basis 
The N avemar 7 makes no exception; no actual pos session being 
assumed, an investigation could be made as to titIe and right to 
possession. For the rest the District Court stated that possession 
acquired in America by force cannot form the basis for im
munity. In contrast to this opinion is the case of Ervin v. 
Quintanilla 8, where the ship (the San Ricardo) was seized 
peaceably and not by force. 

The same point of view is seen in England, where the question 
at issue was dealt with in several decisions. There, too, possession 
will suffice 9, except when gained by forcible seizure on British 
territory 10, 11. 

1 So invoking immunity was superfluous. Cf. Seidl-Hohenveldern, 10-11. 
• Intra, 129 ff. 
a Lord Maughan in The Cristina: "There is no authority for the view, that if he 

wrongfully obtained possession ... and it was in the hand of a third person, he could 
claim to stay proceedings ... merely by stating that he claimed it"; ditto Haile Selas
sie v. Cable and Wireless Ltd. (no I) [1938] Ch. 839: a sum of money is not awarded on 
the sole ground that a claim has been made: the title to the money must be proved. 

• Factual or physical possession is another term. 
• (The Norsktank), Ann. Dig. 1943-1945, 107. 
• Ann. Dig. 1938-1940,219; here the tanker San Ricardo was seized by the Mexican 

authorities in the port of Mobile, Alabama. Cf. Re, 117. 
7 A nn. Dig. 1938-1940, 176; the same: The M otomar, Bulletin vol. 41, 270. 
8 Ann. Dig. 1938-1940,219; the same; Fields v. Predionica I. Tkanica, Ann. Dig. 

1941-1942, 204 and 208, dealing with a "protective" requisition, executed in Brazilian 
terri torial wa ters. 

• The Jupiter (No I) [1924] P. 236; The Arantzazu Mendi [1938] P. 233, [1939] P. 37, 
[1939] A. C. 256; The Cristina [1938] A.C. 485; The Cristobal Colon, Ann. Dig. Suppl. 
Vol., 156; EI Neptuno (1938) 62 L1.L.L.R. 7; The Rita Garcia (1937) 59 LI.L.L.R. 140; 
The Arraiz (1938) 61 LI.L.L.R. 39; The Kabalo (1940) 67 LI.L.L.R. 572; Doll/us Mieg 
et Cie v. Bank 01 England [1950] Ch. 333; U.S. 01 America v. Doll/us Mieg et Cie and 
Bank 0/ England [1952] A.C. 582 (immunity to the Allied States in the possession of 
gold bars stolen by Germany). 

10 The Abodi Mendi [1939] P. 178; besides the ship in question was in the custody 
of the Admiralty MarshaI. 

11 The Cristina [1938] A.C. 485; EI Condado (1937) 59 L1.L.L.R. 119; a somewhat 
allied situation was presented in the case Civil Air Transport I ne. v. Cenlral Air 
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The French decisions Agusquiza c. Societe Sota y Aznar (The 
Arno-Mendi) 1, Societe Cementos Rezola c. Larrasquitu et Etat 
Espagnol (The Itxas-Zurri) 2 and Laluente c. Llaguno y Duranona 
(The Saturno) 3 take the same view as regards expropriation: 
here it was pointed out explicitly, that the point in case was not 
confiscation '. 

Construing on the contrary the condition of possession as a 
minimum, means that immunity is not granted if there is only 
actual possession, but that there remains room for some enquiry; 
in that case actual possession is a conditio sine qua non, though 
other factors for granting immunity mayaiso arise. Thus it is 
assumed in several decisions, that in no case can immunity be 
granted, if the confiscation involved aims at extraterritorial 
validity. Some Austrian decisions Ii take this standpoint and the 
French case U.R.S.S. c. Chaliapine 6 also proceeds from it, 
although it is difficult to presume actual possession in cases of 
trade-marks or copyrights. 

The same opinion was held by the Swedish Supreme Court re 
The Rigmor 7 and The Solgry 8. Here the question at issue was an 
expropriation by a Norwegian Order in Council providing tor 
compensation. At the time when the order was put into effect 
the ships were in Swedish territorial waters. The British govem
ment, which bought the ships, successfully invoked immunity, 
which was not deemed inconsistent with thefundamental principles 

Transporl C01'p. [1953] A.C. 70 (cf. I.L.Q. 1950,418 and 1951, 159). In this case some 
aircraft was sold by the Chinese Nationalist Government, the ancraft now being in 
Hong-Kong. The employees holding the aircraft sympathized with the Chinese 
Communist Government and refused to pass the aircraft to the purchaser. The em
ployees stated that they represented the government. Although this Communist 
government was recognized de iUl'e by Great Britain, it was held that such recognition 
was "not to invalidate acts of the previous de iUI'/I government." 

1 Cour d' Appel of Bordeaux 28-3-1938, Nouvelle Revue de dl'.i.pl'. 1938,332, Ann. 
Dig. 1935-1937, 195. 

I Cour d' Appel of Poitiers 20-12-1937, Clunet 1938, 287, Ann. Dig. 1935-1937, 196. 
I Latuente c. Llaguno" DUl'anona (Satul'no), Cour d'Appel of Bordeaux 28-3-1938, 

Ann. Dig. 1938-1940, 152. 
• In a similar case, Navil'es Arabara et Naparlal'a, Tl'ib. civil of Bayonne 18-11-1937, 

Le Dl'oü Mal'. Fr. 1938,473, however, immunity was refused in view of the circum
stance, that the home port of the ships was not under the factual authority of the 
intervening Spanish government. 

• Handelsgericht Vienna 21-6-1948, Z.A.I.P. 1949-1950, 479; Hottmann v. Dralle, 
Clunet 1950, 748. 

• Cour de Cassation 15-12-1936, S. 1937.1.104, D. 1937.1.63. 
• Ann. Dig. 1941-1942,240. 
• Ann. Dig. Suppl. Vol., 153. 
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of Swedish law. The latter point was of great importance. The 
Swedish Supreme Court, adjudicating upon a purely confisca
tory nationalization, which involved an Esthonian ship (the 
Toomaswhichsailed when thenationaIization deClee was enacted) 
stated explicitly, that such a confiscation could not have extra
territorial effect. The ownership therefore could not rest with 
the Soviet Government, although she was the actual possessor 
of the ship 1. Nevertheless execution against the ship was frus
trated by the immunity of the Soviet Union 2. Therefore, the 
minimum view was actually replaced by the maximum view since 
at first mere possession was held not to justify a title to immunity; 
afterwards such possession was considered to be sufficient. 

Occasionally it is examined whether the property involved is 
used iure imperii or iure gestionis. Such is the case in Hottmann g. 
Dralle 3 and in U.R.S.S. c. Chaliapine 4. As mentioned above, 
the nature of most of the issues was such, that in the decisions 
the distinction is hardly discernable 5. 

Of course there are also decisions which take no clear stand on 
all these issues 6. 

It may easily be gathered that there is no unanimity as to how 
far immunity should go. Besides a strong tendency to limit the 
immunity to cases of acts purely iure imperii, there is also a 

1 Russian T~ade Delegation and othe~s v. Ca~lbom (I), Ann. Dig. 1943-1945,61. 
• Russian T~ade Delegation and others v. Carlbom (II), Ann. Dig. 1943-1945, 112. 
3 O.G.H. 10-5-1950, Clunet 1950, 748; the same Munich 16-5-1950, Brunz Z. 1951-

52,254. 
• Cou~ de Cassation 15-12-1936, S. 1937.1.104, D. 1937.1.63. This became also 

apparent from The Ramava, Ann. Dig. 1941-1942,91; immunity, it is stated, only 
goes tor vessels, which are publicis usibus destinatae. In Nede~landse Bank v. A~kh
gugol, Amsterdam Court of Appeal 29-4-1943, N.]. 1943, No. 600, it was assumed that 
the nationalized corporation in casu was no state organ. 

• Supra,38. 
• Immunity gran ted if there was possession: Urrutia and Amollobieta v. Ma~tiarena, 

Brussels Cour d'AppeI7-7-1937, Ann. Dig. 1935-1937,237; The Ibai, Supreme Court 
Argentina, Ann. Dig. 1935-1937,247, Ann. Dig. 1938-1940,293; The Garbi, President 
Middelburg District Court 22-10-1938, N. J. 1939, No. 96, Ann. Dig. Suppl. Vol. I55; 
The Baurdo, President Rotterdam District Court 2-8-1937, N.]. 1937, No. 912, Ann. 
Dig.1935-1937,200; TheGue~nica,Supreme Court Norway, Ann. Dig. Suppl. Vol., 
139; The Maliakos (U.S.A. decision), Ann. Dig. 1941-1942,217; The Johannis P. 
Goulandris (U.S.A. decision), Ann. Dig. 1941-1942, 224; Etat Espagnol et Banque 
d'Espagne c. Banco de Bilbao (Mydol), Cour d'Appel of Rouen7-12-1937,Ann.Dig. 
1935-1937, 229; the assumption of the court that the subject dealt with was no 
confiscation but a protective requisition may have been of influence. 

Immunity refused for lack of actual possession: The Sendeia, President Haarlem 
District Court, 24-7-1937, N.J. 1937, No. 863, Ann. Dig. 1935-1937,203; The Katingo 
Hadiipatera (U.S.A. decision), Ann. Dig. 1941-1942,221. 
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demand for further limitations: the condition gained peaceably 
is significant. A latent unwillingness to grant immunity in cases 
glaringly contrary to one's own principles of law becomes evident. 
It is beyond our scope to consider this matter further ; suffice it to 
say that limitation of the immunity is desirable generally, both 
from the commercial point of view - since a full-fledged appli
cation of immunity would place private trade in an unfavourable 
position compared with state trade - and from the viewpoint 
that a given legal order must be entitled to remove the cloak 
of immunity, if it covers flagrant injustice, especially when that 
injustice has been accomplished on its own territory. It is self
evident that it is extremely difficult to draw the lines here. Case 
law gives a good illustration of this difficulty. That immunity in 
itself may cover injustice too, is demonstrated in the EI Condado
cases: the Spanish ship EI Condado was requisitioned as she was 
lying in the Scottish harbour Greenock. The Spanish consul 
seized her and being sued by the original owners pleaded immuni
ty, for he had now gained actual possession. The Scottish court 1 

decided in his favour. However, a subsequent action changed the 
situation completely. The Spanish government claimed damages 
and now the immunity did not arise. The court now said that the 
Spanish government, waiving its immunity, had to prove its 
title. This it was unable to do since the ship was in a Scottish 
port at the time of the requisition and therefore within Scottish 
jurisdiction; the claim therefore was dismissed 2. On appeal, 
this judgment was upheld 3. In deciding the question whether 
immunity should be granted, the court cited the Cristina-case. 
There the Spanish government appeared as defendant, and could 
as such invoke immunity. Here it submitted voluntarily to the 
tribunal, for " ... the Spanish government, so far from pleading 
its immunity from legal process, has by the action! expressly 
invoked the jurisdiction of the Court". If immunity would be 
granted now "it would mean immunity when the jurisdiction is 
declined and immunity when the jurisdiction is invoked". The 
results were: no immunity and no requisition of a ship, which was 
in Scotland, because "such (i.e. confiscatory) legislation will not 

1 (1937) 59 Ll.L.L.R. 119. 
2 (1939) 63 LI.L.L.R. 83. 
• (1939) 63 LI.L.L.R. 331. 
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be held to affect property in this country or without the territory 
administered by such government". 

In granting immunity in the first EI Condado-case the court 
drew the distinction between "gained peaceably" and "gained 
by forcibly seizure". Yet the immunity covered an extra-terri
torial confiscation. The Swedish Supreme Court would not go 
that far 1, but yet shrunk from the consequences 2. 

A heavy responsibility rests on the courts: doing justice here is 
extremely difficult. 

III. SITUS PROBLEMS 

I. Intangibles 

It is clear from the cases that the situs of a certain object is most 
important when questions of confiscation are involved. The courts 
generally decide differently, if the property in quest ion is situated 
within or outside the territory of the confiscating state, although 
exceptions do occur. The situs problem will therefore always be a 
preliminary issue when the court bases its judgment thereupon. 

As to tangibles the question is not difficult. Here one has to 
ascertain where the property involved was situated at the time 
when the confiscatory measure came into force. The usual diffi
culties concerning the situs of e.g. res in transitu need not arise 
here. 

Regarding intangibles and ships the problem is more compli
cated. 

Concerning intangibles a situs notion is often operated with 
indeed - although there is no agreement as to the quest ion 
where that situs is to be located - but such an approach has 
something artificial. Evidently this proceeds from the analogy 
of the situs of tangibles. It should also be borne in mind, that the 
situs of tangibles can be ascertained physically, without any 
relevance to the legal field. The situs of a chose in action, how
ever, is always defined with respect to a given legal relation and 
may even differ according to this. The present situation of the 
situs problem in private international law, therefore, is most 

I Russian Tl'ade Delegation and others v. Cal'lbom (I), Ann. Dig. 1943-1945,61. 
• Russian Trade Delegation and others v. Carlbom (11), Ann. Dig. 1943-1945, 112. 
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unsatisfactory. The artificial character of the matter is evident 1. 

It may be useful to review some cases that have come before 
the courts. There are, for instance, several decisions concernillg 
industrial and artistic property. 

The decisions re the Carthusian liqueur are well-known 2. The 
claims at issue were those of the French liquidator of the Con
gregation of the Peres Chartreux for the trade-marks registered 
abroad 3. The use of the situs not ion in this connection is bound 
to produce some distorted reasonings. The trade-mark at issue 
was registered in different countries. If it was assumed that there 
was only one situs, this undoubtedly had to be located in France, 
giving the liquidator a chance of winning his case; such an as
sumption, however, would misjudge the fact that the trade-mark 
might be valued differently according to the countries involved. 
If a court wished to dismiss the claims, a multiple situs had to be 
construed. Consequently the odd figure of an intangible with a 

1 Most modern authors in the field of private internationallaw discern the disad· 
vantages of the artificial situs notion, but they nevertheless operate with it, e.g., 
Dicey, 309, Cheshire, 427, 450, Rabel IU, 392. 

• Cf. supra, 13 ff. 
a All these claims were rejected: 
Argentina: Lecouturier v. Rey, Court of Buenos Ayres 23-12-1905, Revue Darras 

1907,612. 
Belgium: Rey c.s. c. Lecouturier, Trib. Comm. of Brussels 13-2-1907, Revue Darras 

1907.446; Rey c.s c. Fouyer, Trib. Comm. of Brussels 13-2-1907, Revue Darras 1907, 
273; Cour d' Appel of Brussels 20-5-1910, Revue Darras 1911, 732. 

Brazil: Rey v. Lecouturier, Supreme Court 10-5-1907, Clunet 1907,1171; Rey v. la 
J unte commerciale de Rio, Court of Appeal of Rio de J aneiro 14-5-1907, Clunet 1908, 
579. 

England: Lecouturier v. Rey, decision in the first instance 19-10-1907, Revue Darras 
1908,270; this judgment, unfavourable for the monks, was reversed: [1908]2 Ch. 715, 
Revue Darras 1908,270, [1910] A.C. 262, Revue Darms 1910,914. 

Germany: Rey and Dr Levy v. Lecouturier, Hamburg District Court 4-5-1905, 
Revue Darras 1907, 950 (unfavourable for the monks); Hamburg District Court 
23-2-1906, Revue Darras 1907,415 (truce); Hamburg Court of Appeal 5-11-1907, 
Revue Darras 1907, 949 (liquidator's claim dismissed); Supreme Court of Leipzig 
29-5-1908, Entsch. Rg. 69, I, Revue Darras 1908, 815 (affirmation of the previous 
decision); Hamburg District Court 11-12-1908, Revue Darras 1909,314. 

Netherlands: Rey v. Lecouturier, The Hague District Court 1-3-1907, Revue Darras 
1907,458; The Hague Court of Appeal 28-10-1907, W. 8615, Revue Darras 1908,313; 
Lecouturier v. Rey, Supreme Court 5-3-1908, W. 8691, Revue Darras 1908,843. 

Switzerland: Rey c. Jaccard, Supreme Court 13-2-1906, R.O. 32 I 148, Revue Darras 
1907,282; Compagnie Fermiere de la Grande Chartreuse c. Rey, Supreme Court 11-7-
1913, R.O. 39 UI 640. 

U.S.A.: Baglin v. Cusenier, Circuit Court of New York 18-11-1907, Revue Darras 
1907,972; Supreme Court, 221 U.S. 580 (1911). 

Only in Tunis, decision of 11-5-1907 Rey c. Lecouturier, S. 1908.2.115, wasjudgment 
given in favour of the liquidator. 
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diversified situs arose. The Austrian Supreme Court decided a 
comparable case in the same way 1. 

Establishing the situs of debts leads to may questions. Ac
cording to current opinion the situs may even vary according to 
the legal relations. Those who, as regards confiscation, maintain 
that the sit~ts must be established, unevitably fall prey to distorted 
arguments. Seidl-Hohenveldern who seeks a solution mainly on 
the ground of equitable considerations 2 believes that determina
tion of the situs is necessary and shows the lack of unanimity by 
summing up the different opinions. A glance at the cases shows 
that the courts often wrestle with this problem. Satisfactory 
solutions are reached indeed; in such cases a situs is construed 
afterwards, as demanded by communis opinio. For the rest, the 
choice of a situs is sometimes avoided and an argument is set up 
closely approaching the view to be developed by uso 

In French case law the situs question is of little importance in 
view of the tendency, dominant in France, not to attribute 
significance to the distinction between territorial and extra
territorial confiscation. This is obvious from the case Cridit 
National Industriel c. Cridit Lyonnais 3. In this case the Credit 
National Industriel had a claim against the Petrograd branch 
of the Credit Lyonnais. Judgment was given in favour of the 
plaintiff on the ground that the confiscation was contrary to 
public policy. A similar decision was given by the Paris Court of 
Appeal in Y osselevitch c. T erestchenko ". In these cases the situs 
question did not arise. Several other decisions demonstrate that 
the situs question becomes often complicated when a nationalized 
corporation is in question 6. Then the issue is often decided 
without the situs playing apart; the matter in issue may be, for 

1 Hoftmann v. Dralle, O.G.H. 10-5-1950, Clunet 1950,748. 
, Op. eit., 102. 
• Trib. eomm. de la Seine 25-5-1925, Clunet 1926, 376; Cou, d' Appel of Paris 18-2-

1926, Clunet 1927, 1061; owing to the depreciation of the ruble this decision did not 
me an anything to the c1aimant. In the same sense Bauehon c. C,edit Lyonnais, Trib. 
civil de la Seine 28-10-1925 and Cour d' Appel oi Paris 17-6-1927, Clunet 1927, 1061. 

• Cour d'Appel of Paris 23-4-1931, Clunet 1931, 1117. 
• Karagoulian c. Banque russe pour le commerce et l'indust,ie, Cour d'Appel oi 

Paris 17-5-1927, Clunet 1928, 131: the summoning in France depends on the status oi 
the French branch oi the Russian company; ditto Dame K rivitzky c. Banque russe pou, 
le commerce etranger, Trib. comm. de la Seine 19-11-1927, Clunet 1928, 132; RalJinovitch 
c. Banque russe pour le commerce etranger, T,ib. comm. de la Seine 15-5-1925, Clunet 
1927,354. 
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instance, whether an action can be brought and in such cases the 
situs quest ion is often left undecided. 

As regards English case-law it is of importance to trace the 
significance of the situs, though it plays a secondary part. This 
is illustrated by two cases concerning life insurance. 

In the first place we refer to Bürger v. New York Life In
surance Cy 1 concerning policies issued by the Russian branch of 
an American company. There was no divergence of opinion as to 
which law was applicable according to the conflict rules; the 
proper law in this case was the Russian law. The point was 
exacdy what that law was supposed to provide. In first instance 2 

the court decided, that under Russian law a1l insurances had 
been annulled, so that no benefit was due. On appeal the decision 
was reversed. Lord Justice Bankes considered the relevant Rus
sian law very carefully and then cited the Decree of December Ist, 
1918 3 (insurance is astate monopoly, all companies are to become 
state organizations; a liquidation is ordered to take effect imme
diately and to be concIuded on April Ist, 1919 at the latest), 
the Decree of February 8th, 1919 (extension of the first decree to 
foreign companies operating in Russia), the Decree of November 
18th, 1919 4 (all life-insurances annulled, all premiums confis
cated), and finally section20f the Russian Civil Code (prohibiting 
the courts to adjudicate upon cases originating before November 
7th, 1917). In contrast he cited a circular of the People's Com
missariat of J ustice of October 16th, 1924 1), interpreting the 
decrees in such a way as to make them inapplicable to insurances 
contracted by non-Russian companies. He held this interpretation 
to be binding 6 and concIuded that the assurer had to pay. Lord 
Justice Atkin concurred, but Lord Justice Scrutton delivered a 
dissenting judgment that the decrees were couched in general 
terms and that the interpretation of the circular was an exces de 
pouvoirs, lacking binding force. Although the situs of the li fe as
surance was not specifically examined, the question might be 
raised whether the court intended to indicate the situs ot the 

1 43 T.L.R. 601. 
• The decision in the first instance was not published. 
• Labry, 269. 
• Ostrecht 1926, 206. 
• Ostrecht 1926, 209. 
• Under a decree of February I, 1923. 
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debt to be located in Russia. This was certainly not the case. 
The court disregarding the situs question altogether, only as
certained whether the insurance had in fact been confiscated. 
The same conclusion can be drawn from Perry v. Equitable Lile 
Assurance Society 01 the U.S.A. 1. Here it was also beyond doubt 
that Russian law was applicable in principle. Contrary to the 
Court of Appeals decision in the Bürger-case, but in accordance 
with the judgment in the first instance, it was assumed that the 
contract at issue was nullified on the grounds mentioned above. 

It is to be noted that the insurance was held to be unaf
fected by confiscation in the first case and to be affected in the 
second one. 1 t is remarkable that in the former case it was assumed 
that the claim could be realized in England, because judgment 
was given for the plaintiff on the ground that in principle the 
claim would also have been justified in Russia! There is no 
denying that this judgment is intrinsically weak. The contrast 
between both decisions is obvious especially because they concern 
cases of the same nature. This may be explained by the rule of 
having experts prove the foreign law as a matter of fact to be 
decided by the court. There was uncontradicted evidence in the 
Bürger-case, though not so in the Perry-case. 

First Russian Insurance Cy v. London & Lancashire Insurance 
Cy 2 also concerned insurance. Here the point was which law 
should be applied to a contract of re-insurance. The court decided 
that English law was applicable since the forms were issued and 
signed by the London branch of the plaintiff company. The court 
also pointed out that the Russian insurance decrees lacked 
binding force outside Russia ("For the decree has no extra-terri
torial effect". "I co me therefore to the conclusion that the effect 
of the decree was to deprive the plaintiff of the power of carrying 
on an insurance business within Soviet territory, but that it did 
not affect their power of carrying on that business abroad".) 
Evidently a situs outside the Soviet Union was assumed. The 
case was the same In re Russian Bank lor Foreign Trade 3 and 
In re Russo-Asiatic Bank 4; here the subject was a debt "locally 
situated" in England, which meant a choice of situs. 

1 45 T.L.R. 468. 
2 [1928] 1 eh. 922. 
• [1933] 1 eh. 745. 
• [1934] eh. 720. 
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American courts also introduced a situs notion in some cases 
concerning insurance. In Kleve v. Basler Lebensversicherungs
Gesellschaft 1 it is clearly pointed out that " ... assets of the parties 
in Germany" are in issue. The same view had been held before 
in Dougherty v. Equitable Life Assurance Society 2 and was 
affirmed in Bloch v. Basler Lebensversicherungs-Gesellschaft 3. 

2. Ships 

Although a ship may actually be called a tangible physical 
obj ect, thereis no agreement on the question, whether the territorial 
boundaries of a confiscating state coincide with the boundaries 
between territorial and extra-territorial confiscation. This lS not 
surprising. A ship is an object, a thing, but has a name, she is 
christened, she has a nationality. Marriages, births, deaths 
aboard ship, are attributed to the Mothercountry. It is a well
known adage that ship is territory, a ship is a floating portion of 
the flag-state. This adage has a certain significance though 
subject to limitations. On the one hand the ship is considered 
territory in certain legal relations, on the other hand she is purely 
an object. In general the latter view prevails as soon as the ship 
is berthed in a foreign port, the former when she sails on the 
high seas. The character of the ship as an object becomes evident 
in foreign ports where she is liable to arrest. 

Regarding the confiscation of ships it will be wise to bear in 
mind the function of the ship. It goes without saying that here 
the object of the confiscation is in view. The property desired, 
representing an economic, political or military value plays a 
leading part. The character of the ship as an object with its own 
soul, as a territory where people work, marry, are born and dIe, 
falls into the background. Thus far it is not different from other 
physical tangible objects. There is only the high sea and this 
sometimes complicates the affair. 

The territorial notion of confiscation is generally interpreted 
by the courts in a restricted sense, so that a ship on the neutral 
high seas and certainly in a foreign port is presumed to be out-

1 Ann. Dig. 1943-1945,4. 
• Ann. Dig. 1933-1934,67. 
• 73 N.Y.S. (2d) 523, extract in A.].I.L. 1948,502. 
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side the territory of the confiscating state. Consequently the 
rule that the ship is a floating portion of the flagstate is usually 
left out of consideration. 

This view is evident in several decisions of English case law, 
e.g. The Jupiter (No 3). The his tory ofthe said case is interesting 1. 

The Jupiter was a ship belonging to the Ropit company 2. 

After the nationalization of the Russian merchant fleet 3 she 
left Odessa, took refuge in Marseilles and finally arrived at 
Dartmouth. The master, Lepine, an enthousiastic support er of 
the Soviet state, surrendered his ship and papers to the Russian 
trade representative in England ; subsequently the Ropit claimed 
ownership to the ship. The Soviet Government however, invoked 
immunity 4 and the court accepted this plea. The Soviet govern
ment therefore remained in possession of the Jupiter. But it 
sold the ship to an Italian shipping-company (Cantiere Olivo) 
and now the Ropit tried again to acquire the ship (The J upiter 
(No 2)). The Italian Company pleaded that without the defen
dant's consent the court lacked jurisdiction since this was a 
dispute between foreigners (the court cited The Annette 5, stating 
that it had jurisdiction, the ship being in British territorial 
waters). The company argued that the claim was indirectly 
directed against the Soviet government as the legal predecessor 
of the defendant, attempting to circumvent state immunity in 
this way. The court dismissed this argument, aUowing the Ropit 
to continue the action. In the third Jupiter-case the ownership 
itself came up for discussion. The court put the case as follows: 
Captain Lepine, by handing over the ship, acted contrary to 
good faith; so judgment had to be given in favour of the Ropit 
unless the defendant proved that the Soviet government (his 
predecessor in title) had a bett er title. The defendant tried to 
adduce evidence to this effect by means of a statement made by 
the Russian charge d' al/airs in Italy, stating that the ship was 
Russian state property. The court refused to accept this: such a 

1 The Jupiter (No. r) [1924] P. 236; The jupiter (No. z) [1925] P. 69; The jupiter 
(No. 3) [1927] P. 122, [1927] P. 250. 

• Cf. the Ropit lawsuits in France, infra 59 ff. 
a Decree, see Labry, 371; Hahn and Von Lilienfeld-Toal, 106; Bunyan & Fisher, 

611. 
• Cf. N oe!-Henry's note to the extract, published in French translation in Clunet 

1927, 1139. 
• [1919J P. 105. 
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statement would only hold good if the question of immunity 
played apart. Since this was not the case, judgment was given 
for the Ropit. In addition the nationalization decrees could only 
have a strictly territorial effect: it was assumed that Odessa 
(where the Jupiter berthed) was not yet apart of Soviet territory 
at the time of the confiscation 1. The Court of appeal upheld this 
decision 2. The finding that the decrees have a strictly territorial 
effect was mainly based on the consideration that this was the 
intention of the Soviet government itself. But Noel-Henry 3 

rightly remarks in the light of this that the attitude of the Soviet 
government gives rise to some doubt. Be that as it may, it was 
assumed that a ship outside the presumed Soviet Russian 
orbit could not be regarded as Russian territory. 

The same is shown by the Tallina-cases 4. After Soviet forces 
occupied Esthonia on June 21st, 1940, a new government was 
established which proclaimed the Esthonian Soviet Republic 
and made preparation for large-scale nationalization after the 
Russian example of the years 1917-1919. On August 6th, 1940 
the country was absorbed by the Soviet Union and on August 
25th the new constitution was made public. Section 6 of this 
constitution among other things declared all means of transport 
to be state property. A further decree mentioned the nationali
zation of the shipping companies including a1l their assets where
ever situated, as weIl as balances with banks at horne and abroad 
and claims to insurance benefits. 

SinceEnglish courts maintain that extra-territorial confiscation 
is unacceptable, the situs question was paramount. In the cases 
mentioned above a certain sum was claimed for the destruction 
of the insured ship, the Vapper, on July 6th, 1940. If the ship 
was held to be extra territorium, the confiscating state or its legal 
successor would not have the requisite interest in the sum insured. 
Apart from other arguments the decision stated that the decree 
was ultra vires as section 6 of the constitution was supposed to 
aim at territorial effect. Underlying this argument is the fact 

1 Herzfeld, 2, calls it a "borderline case." 
• [1927] P. 250. 
• Clunet 1927, 1146. 
• AIS Tal/ina Laevauhisus v. Tal/ina Shipping Co and Estonian 5.5. Line (1946) 79 

Ll.L.L.R. 245, Brit. Yearb. 1946,384; AIS Tal/ina Laevauhisus v. Estonian State 5.5. 
Line (1947) 80 Ll.L.L.R. 99, Brit. Yearb. 1947,416. 
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that the Vapper was not inside the territory of the confiscating 
state at the time of the confiscation. The same trend is shown in 
The Olev and other Esthonian vessels 1. 

The Scottish decision The EI Condado 2 takes the same view: 
requisition by the Spanish government of a Spanish ship in 
Scotland is ineffectual, for "such (i.e. confiscatory) legislation 
will not be held to affect property situated in this country or 
without the territory administered by such government". 

The Canadian Elise-case 3 is a similar one. 
The same conclusion may be drawn from a Belgian decision 4 

and from a Swedish one (Russian Trade Delegation and others v. 
Carlbom (I)) concerning an Esthonian nationalization measure 
involving the ship Toomas 5. The Rigmor 6 and The Solgry 7 

produced the same results as regards the situs. 
Somewhat different views appear in American cases. 
The Navemar was in Buenos Aires when requisitioned by the 

Spanish government. The Spanish consul made a note on the 
ships papers, but gave permission to sail to New York with 
private cargo. In New York the consul again boarded the ship 
and this time ordered the master to hold hirnself at the disposal 
of the Spanish government. A committee set up by the crew 
sent the master ashore and pretended to take over in the name 
of the Spanish government. In the lawsuit that ensued state 
immunity was not granted, since the court took the view that at 
that very moment the ship was not in the actul possession of the 
Spanish government. The Navemar was not in Spain's possession 
when she arrived in New York, but was seized by a committee 
from the crew. WeH then, immunity "cannot be set up as a bar 
to jurisdiction where an attempt has been made to seize property 
within the territorial limits of the U.S. in violation of the orderly 

1 (1951) 84 LI.L.L.R. 513, I.L.Q. 1951,379, Brit. Yearb. 1951,395. 
• (1939) 63 Ll.L.L.R. 83 and (1939) 63 LI.L.L.R. 331; cf. also (1937) 59 Ll.L.L.R. 

119; from the first two decisions it is clear that no distinction was made between ships 
and other tangibles. 

• Estonian State Cargo and Passenger Steamship Line v. Proceeds 0/ the Steamship 
Elise and Messrs Laane and Baltser, A.].I.L. 1950,201, reversing the decision discus
sed in A.].I.L. 1949,816andBrit. Yearb.1949,427. 

• Urrutia & Amollobieta c. Martiarena, Trib. civil of Antwerp 18-2-1937, Revue de 
dr.i. et de leg. comp. 1938,331 and Bulletin vol. 39, 338. 

• Ann. Dig. 1943-1945,61. 
• Ann. Dig. 1941-1942,240. 
7 Ann. Dig. Suppl. Vol., 153. 
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process of the local law". This was a judgment on the main 
point of the dispute and in the first instance it was decided that 
the requisition could not have binding force extra-territorially 
and consequently could not affect the Navemar. On appeal a 
quasi-territoriality was assumed, although the same views pre
vailed as regards immunity. The reasoning was that the requisi
tion decree became effective while the ship, en route from Buenos 
Aires to New York, was on the high seas. Quasi-territoriality is 
therefore assumed on the high sea, but not in foreign ports. In 
other words, it could not be said that foreign legislative measures 
of a penal character applied within American jurisdiction, so that 
the rights of the Spanish government were maintained 1, 2. 

It ~s clear from this case that the American judiciary interprets 
the territorial notion of confiscation in a less restricted sense than 
appeared from the preceding cases. 

Some French decisions went still further, although expressly 
indicating that no confiscation was involved but only requisition 
without a confiscatory character. Here a Spanish measure was 
held binding even with regard to ships moored in French ports 3. 

A Dutch decision did not touch the situs question. The Sende
ja 4 was about to sail from IJmuiden as the Spanish (Republican) 
government requested her arrest. The Spanish government there
fore had no actual possession of the ship and could not invoke 
immunity, the more so since it submitted voluntarily to Dutch 
jurisdiction. The ship in question was registered at Bilbao and 
according to a decree of June 28th, 1937 (Spanish Official Gazette 
of J une 29th, 1937) all ships registered at the port of Bilbao were 
to be requisitioned by the Spanish (Republican) government. Of 
course that was what the Spanish government referred to. The 
President of the Haarlern District Court, however, considered 
that when the decree was enacted Bilbao was already under 

1 Ann. Dig. 1938-1940, 176; ditto The Motomar, Bulletin vol. 41, 270. 
• The further developments of this case were rather interesting. The Franco-regime 

afterwards requested the return of the ship, which was still under U.S. jurisdiction, to 
the original owners, since it did not want to appear as if effectuating confiscatory 
measures of its predecessors. 

• Societe Cementos Resola c. Larrasquita et Etat Espagnol, Cour d'Appel of Poitiers 
20-12-1937, Clunet 1938,287, Ann. Dig. 1935-1937, 196; Agusquiza c. Socieü Sota:y 
Aznar, Cour d'Appel of Bordeaux 28-3-1938, Nouvelle Revue de dr.i.pr. 1938,332, Ann. 
Dig. 1935-1937, 195. 

• Prp.sident Haarlern Distriet Court 24-7-1937, N.]. 1937, No. 863, Ann. Dig. 
193b-1937, 203. 
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control of the Franco regime for a week. The republican govern
ment now demanded the assistance of the Bilboans in fighting 
the enemy at considerable risk, but it was evident, that it could 
not meet its obligations as regards protection of life, liberty and 
property belonging to its subjects living at Bilbao. Under these 
circumstances the requisition was held to be contrary to the 
"roles of public policy, governing this country", which opened 
the port of IJmuiden. It is not altogether clear whether it follows 
a contrario from this decision that judgment would have been 
given for the plaintiff, if only the Spanish government had been 
in actual control of Bilbao. Neither was it clear whether the dis
tinction confiscatory as opposed to non-confiscatory requisition 
played any part. 

For the rest it is doubtful whether the French decisions started 
from a supposed quasi-territoriality. Indeed they went far in 
recognizing the measure in issue, but this need not be founded on 
quasi-territoriality. This is clearly shown by the decision of the 
People's Court at Batum 1. Here an extra-territorial claim was 
upheld without any fiction of quasi-territoriality. 

3. The Problem 

Studying the relationship between confiscation and situs one 
gets the impression that the problem is essentially simpler than 
often presented. If we are not mistaken, a criterion may be used 
which goes for both tangibles and intangibles, with the und er
standing that any artificial idea should be avoided. Apart from 
solving the situs problem with regard to other legal relations, it 
is advantageous to avoid the artificial situs notion especially 
where intangibles are concerned. A voiding the artificial notion is 
feasible, if closer consideration is given to the root of the dis
tinction made by the courts between territorial and extra-terri
torial confiscation. 

In essence the difference between territorial and extra-terri
torial confiscation coincides both with confiscations which may 
be executed by the state through its own organs without any 
external assistance and with those which are effective only when 

1 Concerning the ships Georges and Edwich, Clunet 1923, 663. 
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a foreignstate co-operates either actively, or passively by tolerating 
the measure on its territory. For tangibles this means that the situs 
is clearly decisive though with respect to tangibles the underlying 
question is also whether the object can be seized without for~ign 
assistance. This criterion coincides with the (physical) situs nf 
tangibles, but in the case of intangibles there is no reason what
ever to operate with a perfectly artificial situs notion, the only 
quest ion being: can the property at issue be seized? This is the 
only standard to be applied. Here the borrowing of a situs 
not ion from other situations undoubtedly gives rise to strange 
constructions. This is avoided in the way suggested above. 

Our view is in fuU harmony with legal reality. In most cases 
the courts use motivations which time and again are open to 
argument. In formulating this point it would be desirable to 
pay more attention to the following words of Lord Loughborough 
in Folliot v. Ogden 1: "The penallaws of foreign countries are 
strictly local and effect nothing more than they can reach and 
can be seized by virtue of their authority ... " 2. 

Our conception naturally does not eliminate all difficulties 
and does not pretend to do so. It only presents a solution for the 
artificial situs notion and is not a method for judging the desira
bility of the recognition or the enforcing of a confiscatory measure 
itself. This becomes apparent from the following illustration: 
B (debtor) owes A (creditor) a debt arising from a contract that 
has been completely performed within the territory of state X. 
B go es abroad where he has the disposal of part of his fortune, 
leaving other property in X. State X confiscates the fortune of A 
and collects the debt. Now one might ask: Has A, if he goes 
abroad, the right to claim the debt from B by virtue of the prin
ciple, that any part of a debtor's property may be seized and sold 
for payment, or has the claim become null and void as a result 
of the confiscation? There is a risk of double payment here. If 
B has to pay both inside state X (on account of his property 
there) and abroad, then in fact confiscation takes place with 
repect to B. If the claim of A is dismsised abroad, then there is 
confiscation as regards A. 

It goes without saying that a court dealing with such a case is 

1 (1789) 1 H.B!. 123, (1790) 3 T.R. 726, cit. Re, 129. 
• Niboyet, IV, 675, too, makes a suggestion in this sense. 
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placed in an awkward position, but the question whether a terri
torial or an extra-territorial confiscation is involved, is simple: 
since state X is able to execute its confiscatory measure without 
outside assistance by collecting the debt, the confiscation is a 
territorial one. 

Comparison of our view and the various cases already discussed 
shows that above all our criterion excludes doubts and is simple 
to apply. 

E.g. in the case of the Carthusian liqueur any discussion about 
the situs quest ion (i.e. has the trade-mark one situs or more?) had 
been avoided if the quest ion had been examined wh ether the 
French state apparatus could have confiscated without external 
assistance 1. Certainly this was not the case: active outside 
assistance was indispensable for the liquidator's case and con
sequently his claims could be safely denoted as extra-territorial. 
This is perfectly realistic in view of the divergent economic 
values that the trade-mark could have in various countries. 

This example further shows that the practical outcome was 
not different from what our criterion would have produced. This 
appears also from other cases. Our view, then, only claims to 
put the problem more clearly, to approach it rather on its own 
merits, by which in any case adefinite policy can be followed. 

For tangibles this becomes clear; in our opinion it leads to the 
same consequences with regard to ships as other tangibles. The 
confiscation has to be held extra-territorial, if in executing the 
measure the states own organs are insufficient. 

Finally our test is still more enlightening with respect to 
intangibles: here the situs notion can be radically thrown over
board, so that one is rid of at least one artificial construction. 

1 This would have considerably clarified the discussion of Lyon-Caen and Millerand, 
pleading for the liquidator, on the one side and Weisz and Köhler, opposing the 
liquidator's case on the other; cf. Revue Da"as 1907,415. 



CHAPTER 111 

TERRITORIAL CONFISCATIONS 

I. INTRODUCTION 

Views diverge regarding the validity of territorial confiscations. 
This is apparent from the case law which in this respect has come 
into existence. The question of validity may appear in different 
ways. Most frequent is the following case. The confiscating state, 
or its assignee, exports the confiscated goods and an action for 
recovery is brought before a foreign court either against the 
confiscating state, where the latter still claims a tide to property, 
or against its assignee, where the goods have already been 
alienated 1. It is evident that in such cases the courts are asked 
to give different decisions from those in matters of extra-terri
torial confiscation. In adjudging a territorial confiscation to be 
valid, the courts will playa more passive part, than in a case 
where they validate an extra-territorial confiscation. In the 
latter case their part would be an active one since they would 
aid in the execution of a foreign confiscatory measure. On the 
one hand the question is whether "the validity or legality of 
what that foreign government has done may be examined and 
possibly invalidated and set aside. This situation, as may be 
noticed, deals with what is a jait accompli. The question is one of 
undoing what a foreign government has already done within its 
own territorial jurisdiction" 2. Therefore, effectuating the validi
ty of the confiscation has to be regarded as a matter of recogni
tion, while on the other hand effectuating the validity of an 

1 Classic example: Luther v. Sagor [1921] 1 K. B. 456 and [1921] 3 K. B. 532; instead 
of an action for recovery an action for damages may be brought (Hertz/eid v. U.S.S.R. 
Trib. civil de la Seine 18-10-1933, Clunet 1934,636) or the confiscating state, that has 
lost possession of the good, goes to law in order to recover it (Saez Murua v. Pinillos 
and Garcia, Belgian Court of Cassation 23-11-1939, Ann. Dig. 1938-1940,289). 

J Re, 49. 
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extra-territorial confiscation really is an enforcement. In this 
case "the courts of the forum should have aided in the execution 
of the foreign legislation" 1. 

First of all we shaH consider the denial of all validity to terri
torial confiscation. 

II. NON-RECOGNITION OF TERRITORIAL CONFISCATIONS 

I. Non-recognition of the Confiscating State or Government 

In a first category of decisions the non-recognition of territorial 
confiscations is based on grounds which as a matter of fact have 
nothing to do with the idea of confiscation. A French court, in 
refusing an appeal as to the validity of the confiscation, in the 
case Heritiers A. Bouniatian c. Societt! Optorg 2, did so on the 
ground that the non-recognition of Soviet-Russia involved the 
ignoring of Soviet Russian law. As regards the confiscation itself 
this judgment was irrelevant; here the Soviet law was outlawed 
in toto. 

The same ground for the decision is to be found in England. 
The Luther v. Sagor case 3 clearly states: "If a foreign government 
or its sovereignty is not recognized by the government of this 
country, a judicial court of this country either cannot, or at 
least need not, or ought not to, take notice of, or recognize such a 
foreign government or its sovereignty" 4. In the case law of 
several countries the same view is taken 5. 

z. Public Policy: Conflict with the Law of Nations 

Meanwhile validity has been denied to territorial confiscation on 
other grounds as weH. Here the principle of public policy or a 
comparable principle enters. In France this principle was em
ployed after the Soviet Union had been recognized and sub se
quently non-recognition of confiscatory measures could no longer 

1 Re, 49. 
• Trib. civil dela Seine 12·12-1923, Clunet 1924, 133. 
3 [1921] 1 K.ß. 456. 
, To the same effect: The Annette, The Dora [1919] P. 105. 
• Supra, 27 ff. 
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be based on non-recognition of the Soviet government 1. It may 
be considered important that here we are confronted with a 
decision on the subject itself. 

Operating with the principle of public policy as a last resort 
will logically arise only when initially concluding that without 
invoking public policy the law of the confiscating state would be 
applicable. In this case the law of the confiscating state has to be 
regarded as applicable under the lex rei sitae principle; if its 
application is not desired, public policy is the only alternative. 

Perhaps an example in this respect may be found in the French 
Ropit-case. This suit however had a special aspect, since it did 
not refer to territorial confiscation in so many words, such re
ference being denied in the English counterpart 2 of this action. 
The case concerned ships wh ich had been confiscated at Odessa 
by the local Soviet. After Odessa had been occupied by French 
troups the ships fell again into the hands of their former owners. 
Consequently the granting of validity to the confiscation for all 
purposes would have amounted to enforcement rather than to 
recognition 3. This case in the first instance came before the 
District Court of Marseilles '. A short time after the recognition 
of the Soviet Russian government this court had to decide a 
claim of the Soviet Russian state against the Ropit. Under the 
decree nationalizing the merchant fleet I) Soviet Russia claimed 
possession of the ships which had taken refuge in France and 
contested the appointment of an administrateur provisoire, since 
the corporation was extinct as a legal entity. This claim was 
rejected. The court held that, since Soviet law could no longer 
be ignored in toto in view of the recognition of Soviet Russia, 
the principle of ordre public continued to be applicable. "Attendu 
... que reconnaUre le gouvernement d'un pays . .. n'est en aucune 

1 H. Henrieh (Die russischen Enteignungsdekrete und ihre Rechtswirkung im Aus
land, Hamburg, 1933, 79) prophesied that after the reeognition an appeal to the princi
pie of publie poliey would prove unaeeeptable, sinee before that the rejeetion of the 
eonfiseation had been based solelyon the non-reeognition. This prophesy however did 
not eome true. Cf. also Bartin, I, 62. For the rest the foreeast was unfounded and 
illogieal. 

2 The fupiter (No. 3) [1927] P. 122. 
3 Cf. Seidl-Hohenveldern 25, 26. 
• Etat russe e. Cie Russe de Navigation a Vapeur et de Commerce (Ropit), Trib. comm. 

of Marseilles 23-4-1925, Clunet 1925, 391. 
• Labry, 371; Bunyan & Fisher, 611; Hahn und von Lilienfeld-Toal, 106; deeree of 

] anuary 26/February 8, 1918. 
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fafon convenir de faire siennes, pour en assurer l'execution, les 
moeurs et les lois de la Nation dirigee par le gouvernment reconnu". 
The decree in question was considered to be repugnant to the 
public policy, "que ce decret ... n'est en realite qu'un fait de spo
liation", and therefore it cannot be enforced in France. The court 
even went further in remarking that "les dispositions . .. du droit 
. .. des pays russes presentent au premier chef un caractere poli
tique et social en opposition formelle avec notre legislation qui 
repose sur le respect de la propriete individuelle". This called in 
quest ion the applicability of a great part of Russian law on the 
ground of its political character 1. The court further observed 
that Russia herself was defending the purely domestic operation 
of her own decrees. This view had been laid down in two circulars, 
the first one dated the 12th of April, 1922, from the People's 
Commissariat of Foreign Affairs 2 and addressed to the Soviet 
representatives abroad; the second one dated 26th September, 
1923, from the People' s Commissariat of J ustice 3 and addressed 
to the notaries public. This territoriality was interpreted by the 
court as a restriction of operation relating to the Soviet territory 
only, without any further consequences. On appeal the Cour d' 
Appel at Aix 4 upheld the court's decision. Again the consider
ation was that there always had to be decided whether a measure 
might be involved "portant atteinte aux principes essentiels de 
l'organisation politique et sociale de la France"; in the present case 
the matter was a "confiscation pure et simple, un coup de force de 
l' Etat contre l' individu", aiming at the abolition of private property 
and the establishment of the dictatorship of the proletariat; so 
"il heurte les bases memes de droit franyais". The argument of 
the purely domestic operation of the decree was also adopted 5. 

1 It is considered to be a privilegium odiosum: cf.]. Delehelle in Revue Darras, 1927, 
216; P. Arminjon: Les lois politiques et le droit international prive, Revue Darras, 1930, 
385; Les lois politiques, fiscales, monetaires en droit international prive, Annuaire, 1950 
II, 1. 

I Circular 12·4-1922, No. 42, Clunet 1925,568. 
• Circular 26-9-1923, No. 194, Clunet 1925, 569. 
• Cour d'Appel of Aix 23-12-1925, Clunet 1926, 667. 
• As to the observation that Soviet Russia herself was advocating the purely 

domestic validity, it may be remarked that the circulars in question did not have 
force of law and consequently adecision could hardly be based upon them. Moreover 
the People's Commissariat of Foreign Affairs in a subsequent circular (No. 329 dated 
October 23, 1925, Clunet 1927, 531) issued an explicit statement, calling the inter
pretation given to the circular of 12-4-1922 quite wrong. Its only purpose was to 
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In the cassation-suit the principle of public policy also settled 
the matter 1. 

We meet with the same principle in adecision of the President 
of the District Court of le Havre 2, sustaining an attachment 
against a French corporation laid by the Mexican Eagle (an 
oil-company operating and afterwards expropriated in Mexico). 
The validity of the obviously territorial measure of the Mexican 
government was rejected with an appeal to the ordre public, 
referring to section 545 Code Civil. On appeal things took a 
different course. In trying the principles of the claim 3, as a 
sequal to the sentence of its President, the District Court ruled 
that in this case there was no conflict with public policy. The 
Court of Appeal of Rouen 4 completely upheld this decision. 
Attention may be drawn however to the fact that the possibility 
of applying public policy was not involved. Its application 
remained the leading principle 5. 

This also appears from decisions connected with the Spanish 
civil war. The Potasas Ibericas factory was being run chiefly 
with French capital and mostly under French direction. When 
the din of war drew near, the management fled to France. This 
caused the Spanish government to enact so me decrees, which 
und er penalty of expropriation of the factory, required the 
immediate return of the refugees. The request was not surpri
singly left unheeded and the corporation was expropriated. 
Thereafter a parcel of potash from Potasas Ibericas came to 

provide foreign representatives with an instruction how to act. For the rest it is to 
be noted that the argument that the Soviets themselves wished their legislation to be 
taken in a purely domestic sense was of secondary importance only. 

1 5-3-1928, Clunet 1928,674. 
• Banque et Societe de petrole c. Cie mexicaine de petroles EI Aguila 18-10-1938, 

Bulletin vol. 41, 65. 
• Trib. civil of Le Havre, 22-7-1939; particulars regarding the decisions, mentioned 

in this note and the next one were found in adecision Trib. civil of le Havre 17-11-
1948, dealing with a claim of compensation against the Mexican Eagle (EI Aguila). 
Through the kind intermediary of N.V. De Bataafsche Petroleum Maatschappij the 
text of this decision was pu tat our disposal. 

• Cour d'Appel of Rouen 2-12-1942. 
• In this connection the decision Re Comp. Mexican Eagle, Cour d'Appel of Rouen 

27-7-1943 (cf. Niboyet, Traite, IV, 437) S. (Table Quinq. 1941-45) 214, seems rat her 
strange. On the one hand it stated that this was not a case of outright confiscation 
since compensation had been promised. On the other hand it remarked that "dans 
ces conditions les tribunaux tran~ais ne peuvent censurer un acte d'lln gouvernement 
etranger,"since the public poliey principle could only be applied if a question on Freneh 
territory was at issue and here only a question between foreigners and a foreign state 
was at stake. 
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France and the board of directors immediately claimed owner
ship. This matter was raised for the first time in an action before 
the Commercial Court at Marseilles 1. There the validity of the 
expropriation was rejected on the ground of inconsistency with 
French public policy. The Cour d'Appel of Aix 2 upheld this 
judgment. Although the Cour d'Appel of Montpellier in Potasas 
Ibericas c. Bloch dissented from the above-mentioned ideas and 
wished to consider the confiscation as a fait accompli, the Cour 
de Cassation ruled that the validity of the confiscation had to be 
refused on account of inconsistency with public policy 3. A parti
cular feature of this case was the promise of compensation after 
the expropriation had taken place and after the potash had been 
transported to France. The Cour de Cassation however argued as 
folIows: The potash has been expropriated without compensation, 
and therefore confiscated; after that it has been conveyed to 
France and there claimed by the original owner. Because the ap
plication in France of such confiscation is inconsistent with French 
public policy, the original owner succeeds. After the confiscation 
however a compensation had been promised. At that time the 
potash was already in France and since the initial expropriation 
had the character of a confiscation and consequently could not 
be recognized in France, the original owner had a droit acquis, not 
liable to be affected even by a post factum grant of compensation. 
Moreover a decree granting such a compensation cannot take 
effect in rcIation to goods in French tenitory. The Cour d'Appel 
at Nimes, to which the matter was referred, took a similar view 4. 

The Italian judgment of the 26th of October 1923 (Rome) 6 

considered public policy to be an impediment to recognizing the 
act of confiscation in Soviet Russia. Before the Court of Cassa
tion however 6, the validity of the confiscation was upheld on the 

1 25-5-37, Clunet 1937, 535, S. 1938.2.105, Ann. Dig. 1935-1937, 191, re Moulin c. 
Volatron. 

• 25-3-1939, Ann. Dig. 1938-1940,24, re Volatron c. Moulin. 
• Cour de Cassation 14-3-1939, Clunet 1939, 615, Ann. Dig. 1938-1940, 150, S. 1939. 

1.182. 
• Bloch c. Potassas Ibericas, Cour d'Appel of Nimes, 19-5-1941, .Gaz. du Palais 1941 

11 105. 
• Consorzi agrari di Piacenza c. Commissariat pour le commerce itranger de I' 

R.S.S.R., Clunet 1924, 257. 
• Ostrecht 1925, 178; decision of 25-4-1925. 
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ground that a preliminary commercial agreement with Soviet 
Russia in whieh claims of former owners had been forgone had 
been concluded. Already before the latter decision the prelimi
nary Italo-Russian agreement was referred to in Italian Black 
Sea Comp. v. Russian Soviet Government 1; seetion 10 of this 
agreement provided that merchandise and goods of every kind, 
imported and acquired in both countries, should not be subject 
to sequestration or judicial action. 

In Germany recent times have produced a number of decisions 
in whieh the principle of publie policy likewise prevails 2. Con
fliet with the law of nations is also involved as a ratio decidendi. 

Though in England the courts are of a different opinion, the 
applieability of the principle of public poliey by English courts is 
maintained by some authoritative jurists 3. Maybe this conception 
has influenced the decision in the case of the A nglo I ranian 
Oil Co v. Jaffrate et al. (the Rose-Mary). In this case the Supreme 
Court of Aden '" held that the validity ot the territorial confis
cation could not be accepted on the ground of inconsistency with 
both pubJic poliey and the law of nations. In the Anglo-Ameriean 
sphere this decision forms an exeption. The I talian case A nglo
Iranian Oil Co v. Societd Unione Petrolifera Orientale (the Miriel
la) 6, connected with the same subject, showed a contrary 
result. Here publie poliey was invoked as weil, but the court 
refused this appeal with reference to the promised compensation. 

1 Court of Appeal of Milan, 26-7-1922, Ann. Dig. 1919-1922,26. 
• L. G. Kassel, 20-7-1948, Z.A.I.P. 1949, 138; A. G. Waiblingen, 26-6-1948, 

Z.A.I.P. 1949, 139; A.G. Dingolfing, 7-12-1948, Z.A.I.P. 1949, 141; O.L.G. Nürnberg 
1-6-1949, Bruns Z. 1951-52,265; L.G. Berlin-West 13-10-1950, N.].W. 1951,238. 
A different view was held by L.G. Hildesheim 18-11-1947, Z.A.I.P. 1949, 137; L.G. 
Cottbus, 5-4-1950, Bruns Z. 1951-52,264. 

3 E. g. Wortley, Rec. des Cours 1939, I, 424 and 1947, 1I, 82; Fachiri, Brit. Yearb. 
1931,95; Schmitthof, 59. 

• A.].I.L. 1953,325; cf. H. W. Baade: Die Anerkennung im Ausland vollzogener 
Enteigungen, in Jahrbuch fur Internationales Recht III, 132 and M. Philonenko: 
Une des affaires de I' Anglo-Iranian, Clunet 1954,380. The Tokyo District Court and 
the Tokyo Higher Court held that public policy might be invoked in cases of territorial 
confiscatory measures, though they recognized the Iranian measure in a similar case, 
Anglo-Iranian Co., Ltd. v. Idemitsu Kosan Co (the tanker Nissho Maru), 1953, 
D. P. O'Connell, I.C.L.Q. 1955,267 ff. 

• Venice 11-3-1953, A.].I.L. 1953,509. 
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III. RECOGNITION OF TERRITORIAL CONFISCATIONS 

In comparison with this denial of the validity of territorial 
confiscation one finds the more current view that a confiscation 
which is entire1y confined to the territory of the confiscating 
state must be universally accepted as a jait accompli. 

In this respect the case law of the U.S.A. shows a rather firmly 
established rule, which is supported by a long line of precedents. 
Proceeding from the principle of jurisdictional immunity 1 a rule 
has been developed in relation to our subject that may be called 
the act of state doctrine 2. It asserts that acts of governments 
which bear the character of ius imperii may be tested in this 
respect only; further details, like possible constitutionality etc. 
and the result attained, are not open to discussion. 

This conception is clearly indicated in Underhill v. Hernandez 3. 

Underhill, a citizen of the Uni ted States, brought an action 
against Hemandez, a Venezuelan general, whose faction by 
means of a revolution had succeeded in assuming power and was 
recognized by the United States as the legitimate government. 
As commander in chief Hemandez was responsible for some 
acts directed against Underhill, including confiscatory measures. 
Here Chief ]ustice Fuller delivering the United States Supreme 
Court's judgment coined the famous phrase: "Every sovereign 
state is bound to respect the independency of every other so
vereign state, and the courts of one country will not sit in judg
ment on the acts of the government of another done within its 
own territory". Although a recognized government was involved, 
the judgment made it clear that the "act of government" was not 
of necessity to emanate from a recognized government. In this 
matter the effectiveness is of great importance '. 

Based on this decision, and even going slightly further was the 

1 The Schooner Exchange v. M'Faddon, 7 Cranch 116, U.S. 1812, Hudson, 306. 
2 CL e.g. Fedozzi, Rec. des Cours 1929, II, 145; Holdsworth, Col. L.R. 1941, 1313; 

King, A.J.I.L. 1948,811; Mann, L.Q.R. 1943,42 and 155; Van Panhuys, R. M. Th~· 
mis, 1953,217; Van Praag, Revuede dr.i. etdeleg. camp., 1923,436; Re, 19. 

3 168 U.S. 250 (1897); earlier deeisions: as to England: Duke 0/ Brunswick v. King 
0/ Hannover, 2 H.L. Cas. 1 (1848) cf. Re 29; as to the U.S.A.: Hatch v. Baez, 7 Hun 
596 (N.Y. 1876), eit. Re, 35; Waters v. Collot, 2 Dall. 247 (U.S. 1796) cit. Re, 23. 

• "The immunity of individuals from suits brought in foreign tribunals for actt 
done within their own states, in the exereise of governmental authorities ... musr 
necessarily extend to the agents of governments ruling by paramount force as a mattes 
of fact." 
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finding in the case American Banana Co. v. United Fruit Co 1. 

Here the action was not directed against a government or a 
governmental official, but the conflict in which these two United 
States companies were involved, was linked up with a govern
mental act. Though not the only ground for the refusal, the same 
principle was clearly evident again: "a seizure by astate is not 
a thing that can be complained of elsewhere in the courts". 

The rule attained its clearest formulation in Oetfen v. Central 
Leather Co. 2 and Ricaud v. American Metal Company 3. 

In the Oetfen-case the plaintiff, as an assignee of the original 
owner, claimed a parcel of hides. The defendant had bought 
them from an enterprise, which in turn had obtained them from 
General Villa, the Mexican general, who had come to power after 
arevolt. General Villa had seized the hides by way of military 
contribution. When the case was brought up for trial, his faction 
in the mean time had been recognized de iure by the U.S.A. as 
the Mexican government. Now the U.S. Supreme Court con
sidered, that "when a government which originates in revolution 
or revolt is recognized by the political department of our govern
ment as the de iure government of the country in which it is 
established, such recognition is retroactive in effect and validates 
all the actions and conduct of the government so recognized 
from the .commencement of its existence". The passage from 
the Underhill-case was quoted: " ... every sovereign state is 
bound to respect the independence of every other sovereign 
state, and the courts of one country will not sit in judgment on 
the acts of the government of another, done within its own terri
tory". Having regard to this the outcome was clear. The action 
of General Villa "is not subject to re-examination and modifi
cation by the courts of this country". It is true that according 
to the text one of the considerations in this case was that the 
seizure had taken place at the expense of a Mexican citizen, but 
this consideration is not essential to the rule 4. 

The case Ricaud v. American Metal Company dealt with a 
confiscatory measure, taken by the Carranza regime before ha ving 

1 213 v.s. 347 (1909). 
• 246V.S. 297 (1918). 
8 246 V.S. 304 (1918). 
• This is apparent from the cases Underhill and Ricaud and results from the nature 

of the rule. 
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been recognized by the U.S.A. as the legitimate government of 
Mexico. Meanwhile recognition de iure had taken place. I t stands to 
reason that the retroactivity of the recognition, which had also 
played a part in the Oetjen-case, was immediately stressed. 
Referring to the Oetjen-case the retroactivity was accepted. The 
court then stated that "the courts of one country will not sit in 
judgment on the validity of the acts of another done within its 
own jurisdiction", but qualified this by remarking that this 
principle does not deprive the court of jurisdiction in the case 
but "requires only that when it is made to appear that the foreign 
government has acted in a given way on the subject-matter of 
the litigation, the details of such action or the merit of the result 
cannot be questioned, but must be accepted by our courts as a 
rule for their decision". As regards the applicability of the rule 
it made no difference that the action was directed against an 
American citizen, the principle being equaIly applicable to ci
tizens of the confiscating state as weil as to citizens of another 
country, inc1uding citizens of the state of the forum. 

The case Shapleigh v. Mier 1 does not contradict this position. 
It is true that in this case the constitutionality of the confiscation 
was reviewed, which seems to point in a different direction; 
however the court considered itself to be a court of a country, 
having succeeded the confiscating state in its sovereignty and not 
a court of a foreign government 2. 

The rule developed in these decisions equally finds expression 
in several state decisions and decisions of lower federal courts, 
though here the unanimity which marks the decisions of the U.S. 
Supreme Court does not prevail. 

Reference may be made for instance to the case O'Neill v. 
Central Leather Co. 3, which being founded on the Underhill-case 
exceeded the latter. Here it was assumed that the Carranza
regime had to be put on a level with a government, notwith-

1 299 u.s. 468 (1937); this was an action for the title to land. The land in question 
was part of Mexico and was in 1926 cut by avulsion from the southern (Mexican) 
bank of the Rio Grande to the northern (U.S.) bank and so became part of the u.s. 
In the first instance (Ann. Dig. 1935-1937,31) however, it was stated that the act of 
state doctrine was applicable: according to the court this was a "fait accompli, whose 
validity of justice may not be inquired into by a court of this country ... " 
Reference was made to the cases Oetjen and Ricaud. 

• Cf. Re 115, 116. 
• 37 A.L.R. 748 (1925). 
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standing a pronouncement of the State Department, stating 
that the Vnited States had never recognized any government in 
Mexico headed by Carranza or Villa or forces operating under 
their command as belligerents. Since the right to confiscate 
property was considered also to be "one of the rights of the mi
litary occupant of a territory", the title of property of an assignee 
was not "open to inquiry in our courts". 

M olina v. C omision Reguladora Del M ercado de H enequen 1 was 
rather similar; here the rule was applied with reference to the 
retro-activity of the recognition. 

In Monte Blanco Real Estate Corporation v. Wolvin Lineet al. 2 

the decision was very much in the sense of the Ricaud-case. I t was 
the same in Terrazas v. Holmes and Terrazas v. Donahue 3. Again 
an interesting case was Cia Minera Ygnacio Rodriguez Rames 
S. A. v. Bartlesville Zinc Co et al. '; unlike in O'Neill v. Central 
Leather Co. a thorough investigation was made whether a govern
mental act was involved. It was found that this was not the case 
here with an appeal to Williams v. Brutfy ("The v<llidity of its 
acts ... depends entirely upon its ultimate success. If it fail to 
establish itself permanently, all such acts perish with it"). 

In Wulfsohn v. Russian Socialist Federated Soviet Republic 6, 

though the principle of jurisdictional immunity played an im
portant part, the same conception was apparent as the court 
said: "It may be conceded that its (i.e. the RS.F.S.R 's) actions 
should accord with natural justice and equity. If they do not 
however, our courts are not competent to review them". 

The case Salimotf and Co v. Standard Oil Co. and the same v. 
Vacuum Oil Co. 6 was in line with the pattern set by the V.S. 
Supreme Court, in ruling that, though the V.S.S.R had not been 
recognized by the V.S.A. still it was the de facto government of 
Russia, and "the existing government cannot be ignored by the 
courts of this state, so far as the validity of its acts in Russia is 
concerned" . 

In the same way Starke v. Howe Sound Co. et al. 7 was in entire 
1 92 N.].L. 38,104 Atl. 450 (1918), cit. Re, 167. 
• Ann. Dig. 1919-1922,53. 
• Ann. Dig. 1925-1926,59. 
, Ann. Dig. 1925-1926,67; reference to Williams v. Bruffy, 96 U.S. 176 (1877). 
• Ann. Dig. 1923-1924,39. 
• Ann. Dig. 1933-1934,22. 
1 Ann. Dig. 1933-1934,27. 
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accordance with the rule here developed and Banque de France v. 
Equitable Trust Co 0/ New York and Banque de France v. Chase 
National Bank 1 were equally in accordance with it. The French 
bank had a goldstock on deposit with the Russian National Bank; 
this deposit dated from before the revolution. The gold was 
confiscated. Now a German firm sent the defendant, for account 
of the Russian National Bank, a certain amount of this gold of 
which the French bank proved to be the original owner. However, 
the French claim was rejected. In the courfs opinion the Soviet 
Russian government, though unrecognized, had to be considered 
an existing and factual government and therefore competent as 
regards measures on Russian territory. Hence this confiscation 
was judged to be valid. 

In the matter of the Mexican measures relating to oil, an in
teresting action was fought in the case Eastern States Petroleum 
Co. v. Asiatic Petroleum Corp. 2. Here again the finding was 
completely based on the leading cases of the Supreme Court 
(Underhill v. Hernandez, etc.) and it was stated that "the acts of a 
foreign sovereign in expropriating property within its own terri
tory are not reviewable in our courts". The court held that it did 
not have "jurisdiction ... to adjudge as to the validity of the title 
acquired ... through the expropriation by the Mexican Govern
ment". 

The case Banco de Espana v. Federal Reserve Bank 3 was en
tirely in the same sense: "The governmental acts of a foreign 
country done within its own border are not subject to examina
tion in our courts" 4. 

Equally consistent was the decision Bernstein v. Van Heyghen 
Freres S.A.o. Mr. Bernstein, a German Jew and owner of a 
shipping business was confined to a concentration-camp; in 1939 
he emigratedon thecondition that all his interests in the shipping
concern should fall to the German government, of course without 
compensation. The enterprise was sold to a Belgian firm and in 
1942, when one of the ships was lost, Bernstein put in a claim for 

1 Ann. Dig. 1929-1930,43. The risk of double payment was also mentioned here. 
• Ann. Dig. 1938-1940,90; 139 A.L.R. 1211. 
• Ann. Dig. 1938-1940, 12. 
• Not even when, as in this case, an examination expressis verbis was asked for by 

the Franco-government, which meanwhiJe had been recognized; cf. Re, 114-171. 
• Ann. Dig. 1947, 11, Clunet 1950,228, A.].I.L. 1948,217, Col. L.R. 1947, lOt.. 
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damages. This claim was rejected because the confi.scation had 
taken place entirely on German territory. A similar conclusion 
was arrived at in Bernstein v. Ned. Amerik. Stoomvaart Mij 1. The 
decision notably in the light of recent events has called forth 
quite a lot of fervent criticism 2. 

The English conception emanates from the same principle, though 
definitelyon the condition that the confiscation be executed by 
a recognized government. The essential importance of recognition 
is evident from the case Luther v. Sagor 3; in the first instance the 
confiscation was considered invalid, since the Soviet Union had 
not yet been recognized diplomatically. The case on appeal was 
heard after recognition had taken place. Considering the con
clusive importance attributed by the lower court to the fact of 
non-recognition, it is easily understood that the appellant now 
laid full stress on the recognition, wh ich had occurred in the 
meantime. Again some letters of the Foreign Office (under date 
April 20 and 22, 1921) were produced, the first stating clearly: 
"I am to inform you that His Majesty's Government recognize 
the Soviet Government as the de facta Government of Russia". 
This statement was a very important one; from now on the final 
decision depended on whether the recognition possessed retroac
tivity, the conflict having arisen at an earlier date. Since the 
English case law offered no authority on this point " the Ameri
can case law was consulted, and four decisions 5 adhering to the 
principle of retroactivity were found and referred to. "It is also 
the result of the interpretation by this court of the principles of 
internationallaw, that when a government ... is recognized ... 
as the de iure government of the country in which it is established, 
such recognition is retroactive in effect and validates all the 
actions and conduct of the government so recognized from the 
commencement of its existence". Since no essential difference 
was made between recognition de facto and de iure and since the 

1 Ann. Dig. 1948,20, A.].I.L. 1948,726 and A.].I.L. 1949, 180, A.].I.L. 1950, 182. 
• E.g. Yale L.]. 1947, 108; Col. L.R. 1947, 1061, cf. Re 150, 169, 170. 
• [1921] 3 K.ß. 532. 
• Cf. on this supra, 35 ff. 
• Williams v. Brufty 96 V.S. 176 (1877); Underhill v. Hernande:: 168 V.S. 250 

(1897); Oetien v. Central Leather Co. 246 V.S. 297 (1918) and Ricaud v. A merican 
Metal Co. 246 V.S. 304 (1918). 
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question concerning the commencement of the recognition did 
not produce any difficulties (the commencement was in any 
case prior to every date material in this action), Lord Justice 
Bankes came to the conclusion that the appeal should be al1owed. 
In his opinion no conflict with justice or morality arose. The 
confiscatory decree underlying the transfer of property to Soviet 
Russia served the highest interests of that state, though British 
views are different. "It must be quite immaterial for present 
purpose that the same views are not entertained by the govern
ment of this country, are repudiated by the vast majority of its 
citizens and are not recognized by our laws". Lord Justice 
Warrington joined in this decision. Lord Justice Scrutton 
finally advised great care; one should not be too apt at considering 
the legislation of a recognized state to be repugnant to justice. In 
this connection he pointed to the high taxes in England. "But it 
appears a serious breach of international comity, if astate is 
recognized as a sovereign independent state, to postulate that 
its legislation is contrary to essential principles of justice and 
morality" . 

A second sensational case was Princess Paley Olga v. Weisz 1. 

Claimant, the wife of Grand Duke Paul of Russia, in 1928 re
cognized in England several objects of art she had formerly 
owned 2. She claimed them as her property alleging that she had 
been deprived of her proprietary rights unlawfully. The judgment 
in the first instance (not reported) rejected the claim for three 
reasons. The goods involved had been in a museum in Russia 
since 1918 and all the contents of the musea had been declared 
state-property by a decree of 18-3-1923; secondly the decree of 
19-11-1920 declared that all movables of emigrants and refugees 
(to which category of citizens the princess of course belonged) 
were state-property. In the third place the court held that, even 
though things had been spoliated by the Soviet government, 
this had been validated afterwards; now that the Soviet Union 

1 [1929] 1 K.B. 718; this Russian princess is the authoress of a booklet containing 
a striking description of her last years in Russia, entitled: Souvenirs de Russie, I9I6-
I9I9 (Paris, 1923). 

• Under similar circumstances further actions may perhaps be expected. According 
to the New York Times (International Air Edition) of 12-6-1950 Russia offered for 
sale in Belgium large quantities of diamond, viz. dia monds cut before the revolution 
and taken from the owners by way of confiscation. 
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had been recognized (de iure as well) British courts were bound 
to respect the acts and decrees pertaining to goods within the 
jurisdiction of the Soviets. On appeal this judgment was upheld. 
Lord justice Scrutton among other things remarked: "Our 
government has reeognized the present Russian Government ... 
and our Courts are bound to give effeet to the laws and acts of 
the Government so far as they relate to property within that 
jurisdiction when it was affected by those laws and acts." Lord 
justice Sank~y quoted with approval the well-known words from 
the ease Oetjen v. Central Leather Co. 1: " ... the Courts of one 
eountry will not sit in judgment on the acts of the Government of 
another done within its own territory". To this Lord justice 
Russell added: "This court will not inquire into the legality of 
acts done by a foreign government against its own subjects in 
respeet of property situate in its own territory". 

So both in this ease as in the ease Luther v. Sagor it was clearly 
stated that whenever confiseations of property situated in Rus
sian territory were eoneerned, non-applieation of eonfiseatory 
regulations was out of the question. With regard to goods like 
these Soviet Russian law is eonclusive, leaving no room for the 
principle of publie poliey. 

Previously in Carr v. Fracis Times G Co. 2 a similar decision 
following the aet of state doctrine had already been arrived at. 

Several Duteh decisions in this matter are also known, but a 
definite practice eannot yet be extraeted sinee the Supreme 
Court only onee has been eonfronted with a ease of this kind. 
That single decision was in line with the Anglo-Saxon eoneeption. 

The series of Duteh judgments start with adeeision by the 
President of the District Court at Middelburg of August 2, 1938 3. 

Tn this ease the N.V. de Bataafsehe Petroleum Maatsehappij 
had attaehed a eonsiderable quantity of oil, in its opinion the 
property of the Mexiean Eagle (also ealled EI Aguila), one of its 
daughter-eompanies, which was in her debt. In reply the Mexican 
government asked for annulment of the attaehment, claiming 

1 246 V.S. 297 (1918). 
2 [1902] A.C. 176; cf. Mann, L.Q.R. 1943, 164; here a seizure of arms was at issue 

within the territorial waters of Muscat under the authority of the Sultan of Muscat. 
3 Mexico v. B.P.M., N.]. 1938, No. 790, Ann. Dig. Suppl. Vol., 16. 
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the oil in question to have become state property by expropria
tion; to this the B.P .M. replied that the expropriation was a pseudo
one and in point of fact a confiscation, and so contrary to the 
Mexican constitution. Now the decision of the President was 
remarkable in two respects. First, Dutch courts were denied the 
right to test the expropriation measures for their constitution
ality, obviously in connection with section 13a of the General 
Principles of Legislation Act (stating that jurisdiction of the 
Dutch courts is limited by the exceptions reeognized in public 
international law). In the second place the decision also ruied 
out the existenee of a conflict with public policy since eompen
sation had been promised. In Dutch law, it is true, a prompt 
compensation (and not a promise only) is required, but this 
element was not deemed essential to the principle of public 
poliey, although the existence of compensation was. 

A similar decision was rendered by the District Court at Dor
drecht on August 23, 1938 1. 

The President of the District Court of Rotterdam was also 
more than once confronted with this question. The judgment ot 
September 1, 1938 2 onee more dealt with an attachment. The 
Mexican Eagle had attached a lot of petrol at the expense of a 
French corporation, which claimed to be the owner. In this 
case things took a different course because the Mexican Eagle 
proved that the petrol had been won before the expropriation. 
Indeed it had been in Mexico at the time of the expropriation but 
the applicability of the expropriation-deeree was disputed. In 
his decision the President first stated that the ownership had 
to be decided aecording to French law, since the Freneh corpor
ation had bought the petrol in Franee from a third party, which 
in turn had obtained it through others from the Mexican govern
ment. The first question to be examined was whether the French 
corporation had been acting in good faith. Now this, in the 
opinion of the President, was doubtful, since at the time of the 
trans action it was common knowledge that there was a flutter in 
the dove-cote. But even if bona lides was taken for granted the 
ownership could not be decided in favour of the French corpor
ation, since an examination of the expropriation-deeree proved 

1 Annuaire W'otius, 1939, 121. 
• Petroservice v. EI Aguila, N.]. 1939, No. 115, Ann. Dig. Suppl. Vol., 16. 
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that petrol which was already won before the enactment of the 
deeree, was exempt from expropriation. Therefore the expropri
ation as actually exeeuted by lower Mexican officials had been 
illegal. To the remaining quest ion whether acts of a sovereign 
govemment may be reviewed the answer of the President was in 
the affirmative, beeause the govemment in question was not a 
party in this suit. Consequently the attaehment in favour of the 
Mexican Eagle was upheld. This judgment was appealed from 
and eventually taken to the Supreme Court. Before dealing with 
these furt her decisions we would first like to cite some other 
eases. 

The Pakhuismeesteren, into whose warehouses a lot of oil 
from Mexieo had been stored, asked the President of the Rotter
dam District Court to annul the attaehment of the oil by the 
Mexican Eagle. Now, in the opinion of the President, the Mexican 
Eagle for the present sueeeeded in making out a prima facie ease 
as to its title to property, whereas the Pakhuismeesteren eon
fined themselves to a mere denial of this title, without further 
proof. Therefore the attaehment was upheld 1. 

At Amhem too a ease was brought before the President of the 
District Court 2 and this ease also dealt with the annulment of 
an attaehment effeetuated by the Mexican Eagle against a Freneh 
eorporation. The President declared the legality of the eonfis
eation to be rather doubtful and eonsidered a eompensation due 
only after ten years not sufficiently eomplete, so that a eonfis
eation rather than an expropriation should be spoken of. Con
sequently the matter was a difficult one. Obviously the President 
hesitated to introduee the principle of publie poliey in so many 
words. At length, by weighing up the interests, the ease went in 
favour of the Mexican Eagle. What weighed heaviest was the 
eonsideration that, as a result of lifting the attaehment, the oil 
would disappear from the Netherlands, leaving the Mexiean 
Eagle deprived of the means of legal remedy. Henee the attaeh
ment was upheld. On appeal, shortly after, this judgment was 
upheld though on different grounds 3. Whether it was a matter 
of eonfiseation was eonsidered immaterial, sinee in the opinion 

1 Fa Pakhuismeesteren v. EI Aguila 6-4-1939, N.]. 1939, No. 782. 
• Petroservice v. EI Aguila 13-6-1939, N.]. 1940, No. 19. 
• Petroservice v. Mexican Eagle 19-9-1939, N.]. 1940, No. 20. 
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of the Court a prima facie case was made out that the oil in 
question had been won before the expropriation-decree was 
enacted, and so under the provisions of that decree had not been 
expropriated. Therefore inconsistency with publie policy, whieh 
the Mexiean Eagle had advanced as an alternative, did not come 
under discussion. 

A little different was the next action, again instituted at 
Rotterdam 1. Once more it aimed at the annulment of an at
tachment by the Mexiean Eagle against an Ameriean corporation. 
This time it could be proved that the oil was won after the expro
priation had taken place. The President found that since com
pensation had been promised, confiscation could not be spoken of. 
Consequently the Mexiean Eagle's title to the property had not 
been made out and the attachment was smashed. This meant 
that in the present case, according to the President, there was 
no room for the application of the principle of publie poliey. 
What the decision had been if the case were to be considered a 
case of confiscation is unknown since this point did not come up 
for discussion. 

We now will deal with the action succeeding the decision of the 
Rotterdam President under date September 1, 1938. On the 4th 
of December 1939 the Court of Appeal at the Hague 2 decided 
not to uphold the decision of the Rotterdam President. The court 
deleted an lllquiry into the question of the ownership of the 
petrol, by ruling that Dutch courts may not sit in judgment on 
the legality of the acts of the Mexiean government. The Supreme 
Court 3 upheld this decision. The Supreme Court presumed that 
the Court of Appeal, in accepting the view of the Mexican govern
ment without an inquiry into its legality had evidently done so in 
virtue of seetion 13a of the General Principles of Legislation Act. 
If not, the Court had been erring with regard to the application 
of the law of nations, which according to Dutch views cannot 
lead to cassation. So the primary thesis that the petrol was not 
subject to expropriation could not result in cassation. As an 
alternative it was urged that, legal as the expropriation under 
Mexiean law might be, Dutch public policy was involved since 

1 Davis er Cy v. EI Aguila 31-7-1939, N.]. 1939, No. 747, Ann. Dig. 1938-1940,25. 
• Fetroservicev.EIAguila,N.].1940, No. 27, Ann. Dig. Suppl. Vol., 16. 
• EI Aguila v. Petroservice 7-12-1941, N.]. 1941, No. 923, Ann. Dig. Suppt. Vol.,16. 



RECOGNITION OF TERRITORIAL CONFISCATIONS 7S 

the compensation could not be considered real. To this the Supre
me Court replied that, although payment was not secured -
because compensation had only been promised and not paid 
immediately - still the safe-guarding of Dutch public policy 
under the circumstances offered no objection to the view that the 
Mexican govemment was the owner. 

The judgment of the District Court of Antwerp 21-2-1939 in the 
case of Propetrol, Petroservice and Petrolest c. Compania Mexicano 
de Petroleo and Tankage and Transport 1 was quite in line with 
the Anglo-American decisions. 

The Swiss case Pettai v. Schinz 2 arrived at a similar conclusion. 

In German case law the conclusions of the courts were in the 
beginning identical with those of the Anglo-American courts, 
although not based on quite the same ratio decidendi. 

Thus a couple of decisions of the Landesgericht at Hamburg 
may be pointed to re the Russian confiscations. The case Cau
casian Licirice Company Ltd. g. Katz 3 dealt with the following. 
A parcel of liquorice, at the time owned by claimant and con
fiscated by the Soviet Russian govemment was sold by this 
govemment to defendant. The claim for recovery by the original 
owner could not succeed, according to the court, because under 
the lex rei sitae principle Russian law was relevant. The presumed 
inconsistency with section 30 of the Einführungsgesetz (stating 
non-application of foreign law if such application would be in
consistent with the gute Sitten-morality - or in conflict with the 
Zweck eines deutschen Gesetzes - purpose of a German statute-) 
could not be argued. Section 30 E.G. could not be introduced 
because this would run counter to Section 2 of the Treaty of 
Rapallo 4. This treaty, it is true, mentions deutsche Reichsange
hörige, but a foreign corporation was not held to be entitled to 

1 Ann. Dig. 1938-1940,25. 
, Zürich 19-12-1928, Z.f.O. 1929, 1403. 
3 Decision 13-6-1924, Ostrecht 1925, 165. 
• "Deutschland verzichtet auf die Ansprüche, die sich aus der bisherigen Anwendung 

der Gesetze und M asznahmen der RS F SR auf deutsche Reichsangehörige oder ihre Privat
rechte ... gegen Reichsangehiirige oder ihre Privatrechte ergeben, vorausgesetzt, dasz die 
Regierung der RSFSR auch ähnliche Ansprüche dritter Staaten nicht befriedigt." Text 
Martens, Nouveau Rec., 3e Serie, XII, 70. 
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a more favourable treatment than a German one. Quite in the 
same sense was the decision in the case Keil g. Nathan, Philipp 0-
Co 1. 

In the cases concerning Kunsthaus Lepke 2 the result was 
identical. They dealt with objects of art confiscated by the 
Russian government and now put up for auction by the Lepke
concern. The original owners commenced an action for recovery, 
involving Section 30 E.G .. In deciding the matter, the court 
first of all, under the rules of German private internationallaw, 
considered Russian law to be applicable according to the lex 
rei sitae principle, to which it added, that its validity would 
only fail if running counter to section 30 E.G .. However section 
30 E.G. was held to be inapplicable, because the matter in 
quest ion was a Hoheitsakt (and so pertaining to public and not to 
private law) , whereas section 30 E.G. only had a bearing on 
matters of private law; moreover, also because a lait accompli 
was at issue here. Apart from this an expropriation without 
compensation in times of war or in case of urgency could not be 
considered contrary to morality or any German law, and there
fore section 30 E.G. could not be applied. Consequently the suit 
of the former owners had to be rejected. 

The foregoing decisions are marked by two main features: 
The Treaty of RapaIlo dominates though the act of state doctrine 
is perceptible as weIl. Nonetheless the rule is not so clearly 
developed as in Anglo-American case law. This also appears 
from more recent decisions, though these were taken by lower 
courts 3. 

Some Swedish decisions 4 likewise were based on the act of state 

1 L.G. Hamburg 26-12-1924, Ostreckt 1925, 170. 
• E.g. Sckerbatow g. Lepkes Kunstauktionskaus L.G. Berlin 1-11-1928, Clunet 1929, 

184; L.G. Berlin 11-12-1928, Z./.O. 1929, 1366. 
• Rejeetion of validity in L.G. Kassel 20-7-1948, Z.A.I.P. 1949, 138 (publie poliey, 

violation of the principles of publie international law); A .G. Waiblingen 26-6-1948, 
Z.A.I.P. 1949, 139 (publie poliey); A.G. Dingolfing 7-12-1948, Z.A.I.P. 1949, 141 
(publie poliey, violation of the principles of the law of nature and publie international 
iaw); O.L.G. Nürnberg 1-6-1949, Bruns Z. 1951/52,265 (violation of publie inter
nationallaw); L.G. Berlin-West 13-10-1950, N.].W. 1951,238. Reeognition of the 
validity however in L.G. Hildesheim 18-11-1947, Z.A.I.P. 1949, 137 and L.G. Cottbus 
5-4-1950, Bruns Z. 1951/52,264. 

, Supreme Court 11-6-1941, Weiss v. Simon, Ann. Dig. Suppl. Vol., 108, Z.A.I.P. 
1940/41,833; Supreme Court 10-6-1942, Z.A.I.P. 1949/50,497. 
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doctrine. In an Austrian decision concerning restitution of 
J ewish property a similar conception is encountered: a seizure in 
Czechoslovakia by the German occupant is not reviewable by an 
Austrian court 1. 

From our survey it is apparent that in most countries the act of 
state doctrine is dominant. How far this is right will be more 
closelyexamined. 

1 Oberste Rückstellingskommission (O.R.K.) 30·10·1948, I.Bl. 1949, 18, overruling 
Rückstellungsoberkommission Vienna 10·9-1948, I.BI. 1949, 18, 231. To the same effect 
O.L.G. München 10-2-1950, Clunet 1951, 1226: seizure by occupant in the Netherlands. 



CHAPTER IV 

EXTRA-TERRITORIAL CONFISCA TIONS 

I. INTRODUCTION 

In contrast to the conceptions of the validity of territorial con
fiscations those concerning the validity of extra-territorial 
confiscations show a greater unanimity. Thus the validity of 
extra-territorial confiscations is with few exceptions 1 rejected by 
the case law. This is not to be wondered at. When a government 
aims at extending such a drastic violation of the principle of 
protection of private property beyond its frontiers, the foreign 
forum will, by nature as it were, oppose it. For, since it is not 
in the power of the confiscating government actually to execute 
a confiscatory measure also outside its frontiers, it is up to the 
foreign court to decide whether or not it will concur in the confis
catory measure. It is obvious that such concurrence is more than 
a mere recognition. What is claimed here, is very often called 
enforcement 2. This is evident from the various ways in which 

1 Lithuania: decision of December 7,/21,1931, Z.f.O. 1933,818, based on interpre
tation of peace treaty, cf. infra, 90; Georgia: the decision of the People's Court of 
Batoum October 1922, Clunet 1923, 663, concerning the ships Georges and Edwich is 
explained by the political relation between Soviet Russia and Georgia; it is not, as 
Ripert supposes in his note, solely based on the recognition of Soviet Russia by 
Georgia; Tunis: Rey c. Lecouturier, Trib. civil of Tunis 11-5-1907, S. 1908.2.115; 
explicable by the special constitutional relation to France; U .S.A.: the case law based 
on the Litvinov Assignment, cf. infra, 91 ff. In all cases excepting the Tunesian one 
(Carthusian liqueur) the validity of Soviet Russian measures was involved. Moreover 
some Dutch decisions pertaining to Kommissarische Verwaltung are to be mentioned: 
In Manes v. Kommissarische Verwalter, Cantonal Court of Hilversum 13-12-1938, 
N.]. 1939 No. 51, Ann. Dig. Suppl. Vol., 20 and Firm of Komotau v. Kommissarische 
Verwalter, Cantonal Court of The Hague 14-6-1939, N.]. 1939 No. 764, Ann. Dig. 
Suppl. Vol., 21, the real nature of this Verwaltung was not recognized, the competence 
of the Verwalter in the Netherlands being taken for granted. The Italian decision re 
Eulenberg, District Court Milan 4-6-1940, Modern L.R. 1942/1943, 167 is accounted 
for by the political relations. Cf. also the cases in which adecision was founded on 
jurisdictional immunity, supra, 36 ff. 

• E.g. Re, 49. 
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extra-territorial validity is put in issue 1. Thus it may happen 
that the confiscating government puts in a claim for certain 
goods which in its opinion are covered by the confiscation. To 
do this, however, the government requires the active co-operation 
of the court of the forum where such property is situated. Not 
infrequently concurrence in a different form is required: the 
recognition of the powers of a trustee who really acts as the 
representative of the confiscating government; the claims of any 
assignee of the confiscating government; the opinion that debts 
have been cancelled. 

Although the views on extra-territorial validity lead to an 
almost unanimous result, viz. its rejection, some variety in the 
arguments may be noted. On the one side the principle of public 
policy 2 is encountered; in this case the stress is laid on the prin
ciples of law of the forum. On the other hand the point is taken 
that confiscatory measures by nature have no extra-territorial 
effect or do not intend to have, because they are to be considered 
lois de police et de surete 3, penal in nature' or odiosa 5 and, ac
cordingly, may find only strictly territorial application. Very 
oHen several of such arguments are used simultaneously, 
while strictly territorial validity is sometimes attained without 
comment, whether 6 or not 7 by interpretation of the intention 
of the confiscating government. Finally, non-recognition of the 
confiscating state or government sometimes also plays apart 8. 

11. NON-ENFORCEMENT OF EXTRA-TERRITORIAL 

CONFIS CA TIONS 

I. Non-recognition of the Confiscating State or Government 

Just as in confiscation executed entirely within the territory of 
the confiscating state, recognition has also played a part in 
confiscation intending to have extra-territorial effect. In the 

1 A very detailed survey is given by Seidl-Hohenveldern, 55. 
• Intra, 81 ff. 
• Intra, 84. 
• Intra, 85 ff. 
• Intra, 87. 
• Intra, 87, 88. 
7 Intra,88. 
o I ntl'a, 89 ff. 
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U.S.A. it was clearly stated several times that in principle the 
rule to regard legislation and other acts of an unrecognized state 
or government as a nullity was to be adhered to and that the 
toning down of this rule was to be considered an exception. 
Judge Cardozo formulated this limitation in Boris N. Sokololl v. 
National City Bank 01 N ew York 1 by stating that an unrecognized 
state or government "may gain for its acts and decrees a validity 
quasi governmental, if violation to fundamental principles of 
justice or to our own public policy might otherwise be done". 
After the claim of Boris N. Sokoloff, who had a deposit with the 
Russian branch of the National City Bank of New York, had 
been dismissed in the first instance, because the nationalization 
of this branch had caused frustration of contract, the decision 
was reversed by the Appelate Division. The highest New York 
Court, the Court of Appeals, affirmed the decision of the Appelate 
Division, though on other grounds. It is true, it was decided in 
casu, that the exception to the dogmatic rule of non-application 
of the decrees of an unrecognized government was not at issue, 
but the fundamental possibility of such an exception was put 
forward. This decision proved to be the guiding principle for 
several of those which followed. In Fred. S. J ames v. Second 
Russian I nsurance Cy 2 the exception was not deemed applicable 
either: the "principles of justice" or the "public policy" did not 
demand such in casu. The same reflected in the decision in the 
first instance re Russian Reinsurance Co and Paul Rasor v. 
Francis R. Stoddard and the Bankers Trust Cy 3 as weIl as in 
Fred. S. James G Co v. Rossia Insurance Cy 01 America 4 and 
Petrogradsky Bank v. National City Bank 5. 

Also in more recent case law 6 the U.S.A. continued to apply 
the general rule as amended by the Sokololl-case, although the 
rule was also used without mention of the Cardozo-amendment. 

1 Ann. Dig. 1923-1924,44,37 A.L.R. 712, Clunet 1925,446. 
2 Ann. Dig. 1925-1926,57. 
3 Clunet 1925, 451. 
• Clunet 1928, 789. 
• Ann. Dig. 1929-1930,38. 
• Johnson v. Briggs (anti·Jewish mea~ure, non-recognition of the annexation of 

Austria), Ann. Dig. 1938-1940,87; Amstelbank N.V. v. Guaranty Trust Cy 01 New 
York, Ann. Dig. 1941-1942,584 (anti-Jewish measure, non-recognition of the occu
pation of the Netherlands); Kon. Lederlabriek "Oisterwijk" N. V. v. Chase National 
Bank 01 City 01 New York, Ann. Dig. 1941-1942,588 (the same). 
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The latter proved from The Kotkas I, The Regent 2, The Signe 3, 

Latvian State Cargo and Passenger Line v. Clark 4, The Maret Ij 
AIS Merilaid 0- Co v. Chase National Bank 6, in which decisions 
measures of the Baltic Soviet republics were in dispute. 

The Irish decision The Ramava follows the same lines 7. 

2. Public Policy 

The principle of public policy is frequently employed. In France 
the principle was set forth so explicitly in the well-known Ropit
case 8, that it was also adopted as a yard-stick by later case law. 
It is true that in this case it was a difficult question of fact whether 
a territorial or an extra-territorial confiscation was at issue -
the court avoided the answer to this quest ion - but the appli
cation of the principle appeared also in cases, where this point 
was evident indeed. Thus public policy appeared to present the 
ratio decidendi in the struggle which the original owner of the 
copyrights of the works by Rimsky-Korsakoff and Moussorgski 
fought successfully 9. These copyrights had been confiscated in 
Soviet Russia by decree of November 26, 1918. It may further 
be assumed that in the various cases concerning the liquidation 
of corporations affected by Soviet Russian nationalization 
measures, inconsistency with public policy was always implicitly 
thegroundfortherejectionof extra-territoriality of the confiscat
ory element included in nationalization 10; in some decisions this is 
expressly stated 11. Also later French case law continued to use 
the principle of public policy; the German anti-J ewish measures, 

1 Ann. Dig. 1941-1942,70. 
• Ann. Dig. 1941-1942,70. 
a Ann. Dig. 1941-1942,86. 
• A.].I.L. 1949,380, Ann. Dig. 1948, 45; to the same effect Latvian State Ca,go 

and Passenger Line v. U.S., A.].I.L. 1954,332. 
• Ann. Dig. 1943-1945,29. 
• A.].I.L. 1948,231, Ann. Dig. 1947,6. 
7 Ann. Dig. 1941-1942,91 (Esthonian confiscation). 
8 Supra, 59 ff. 
• Bessel c. Societe des auteurs ct compositeu,s dramatiques, T,ib. civ;,l de la Seine 

14-2-1931, Clunet 1932, 114. 
,. Inf,a, 112. 
11 E.g. Credit National Industriel c. Credit Lyonnais, Cou, d' Appel of Paris 18-2-1926, 

Clunet 1927, 1061, cf. infra, 113. 
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as far as confiscation was concerned, were denied any extra
territorial effect 1. 

In Belgium the same concept was found. Thus Belgian courts 
were confronted with German anti-Jewish measures leadin.g to 
pure confiscation. Very positively the Brussels Commercial 
Court defeated the extra-territorial validity by a plea of public 
policy: " . . . en effet, elle autorise une expropriation sans prealable 
indemniti et heurte, par consequent, le principe d' ordre international 
belge" 2. In some other Brussels decisions this view was affirmed 3. 

As regards the Carthusian liqueur legal proceedings were carried 
on in Germany and other countries. In Germany the claim of the 
liquidator of the Congregation of the Peres Chartreux to use ex
clusively the trade-mark of the liqueur was rejected as a con
fiscatory claim, bya plea of public policy'. 

In the Netherlands public policy was likewise used. In Helvetia v. 
De N ederlanden van I845 where the dispute was about the Russian 
insurance company Moskowskoie, expropriation without com
pensation was held contrary to public policy 5. This was also 

1 Aronsfrau c. Gimpel, Cour d'Appel of Paris 9-1-1939, R.C.D.I.P. 1939,300; X. c. 
Levit et Walter, Trib. comm. de la Seine 23-6-1939, Ann. Dig. Suppl. Vol., 25 and 
]ellinek c. Levy, Trib. comm. de la Seine 18-1-1940, Gaz. du Palais 7-3-1940, Ann. Dig. 
Suppl. Vol., 24. 

• Decision of 9-6-1938 re Eismann c. Melzer,]. des Trib. 54, 3558, Belg. Judo 1938, 
563. 

• Decision Brussels District Court 17-11-1938, Bulletin vol. 41, 262, re Schönberg C. 

Sarna and decision of 26-10-1939, Bulletin vol. 42, 57, ]. des Trib. 54, 3589 (anti
]ewish measures); re Compagnie Belgo-Lithuanienne d'Electricite, Brussels Court of 
Appeal 25-6-1947, Clunet 1950, 864 (Lithuanian nationalization). In the same way 
the Antwerp District Court applied the principle of public policy in Urrutia 0-
Amollobieta C. Martiarena, decision of 18-2-1937, Revue de dr.i.et de leg. comp. 1938, 
331; in the appeal case, however, this judgment was reversed, cf. supra, 42. 

• Rey et Dr Levy C. Lecouturier, Court of Appeal of Hamburg 5-11-1907, Revue 
Darras 1907, 949; Supreme Court of Leipzig 29-5-1908, Entsch. Rg. 69, 1, Revue 
Darras 1908, 815; this result was preceded by the decision of the Hamburg District 
Court of 4-5-1905, re Rey et Dr Levy C. Lecouturier, Revue Darras 1907, 950, which 
preliminarily prohibited AbM Rey (the priest under whose name the trade-mark was 
registered) to use the trade-mark; and by Rey et Dr Levy C. Lecouturier, Hamburg 
District Court 23-2-1906, Revue Darras 1907,415, from which a kind of truce emerged. 
Rey was not allowed to use the trade-mark, nor was the liquidator. In Rey et Dr 
Levy C. Lecouturier, Hamburg District Court 11-12-1908, Revue Darras 1909,314, 
extra-territorial effect was rejected since the present legislation was held a loi de 
police et d' exception. 

• The Hague District Court 9-3-1933, N.]. 1933, 1662, Ann. Dig. 1933-1934, 80; 
The Hague Court of Appeal 3-6-1937, N.]. 1937, 1675, Ann. Dig. 1935--1937,204. 
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stated in Herani v. Wladikawkas Railway Co. 1 and Banska v. 
Hahn en Sibeha 2 (Czech nationalization). In The Sendeja 3 the 
President of the Haarlern District Court had to adjudicate upon 
a requisition by the Spanish government. The President laid 
down, after considering that the government in question had no 
de facto authority over the port of Bilbao, where the Sendeja had 
her horne port at the time of enactment of the requisition decree, 
that any collaboration with such requisition would be inconsistent 
with public policy. In the German measures against the Jews the 
confiscatory element was diagnosed and their extra-territorial 
validity rejected; in this respect the Amsterdam District Court 
pleaded public policy '. 

In Rumania, too, the principle of public policy was put forward, 
although it did not exclusively support the decision; non-re
cognition also played a role 5. 

In the first instance Danish decision Banska a Hutni v. Hahn 6 

the term public policy was also used. The appeal decision, how
ever, though upholding the decision in the first instance, deemed 
the ratio decidendi public policy a fallacy. 

Switzerland already applied the principle in the dispute about 
the Carthusian liqueur 7 and also adhered to this view regarding 
Soviet Russian confiscations. In the well-known case Banque 
Internationale de Commerce de Petrograd c. Hausner 8 "la con-

1 Amsterdam Distriet Court 11-6-1940, N.]. 1940, 1607, Ann. Dig. Suppl. Vol., 
21; Amsterdam Court of Appeal 4-11-1942, N.]. 1943,687, Ann. Dig. Suppl. Vol., 21. 

• Arnhem Court of Appeal 1\-3-1952, N.]. 1952, 554; the decision in the first 
instance, Arnhem Distriet Court 22-3-1951, N.]. 1951, 611, did not engage this 
argument, but rejected extra-territorial effect because the present debt was beyond 
the reach of the nationalization. 

• Haarlem Distriet Court 24-7-1937, N.]. 1937,863, Ann. Dig. 1935-1937,203. 
• Hunzedal v. Smit, Amsterdam Distriet Court 3-1-1940, N.]. 1940, 1002, Ann. 

Dig. Suppl. Vol., 33; however cf. supra, 78. 
• Rumanian Supreme Court 13-2-1929, Z.t.O. 1930, 673; 5-12-1932, Clunet 1935, 

718 (Soviet Russian nationalization). 
• Mentioned in the appeal case Court of Western Denmark 12-5-1952, Clunet 1954, 

480, cf. intra, 153 (Czech nationalization). 
7 Rey c. ]accard, Supreme Court 13-2·1906, R.O. 32 I 148, Revue Darras 1907,282; 

in Compagnie Fermiere de la Grande Chartreuse c. Rey, Supreme Court 11-7-1913, 
R.O. 39 III 640, the character of the measure as a loi de police et d'exception was also 
pointed to. 

S Supreme Court 10-12-1924, R.O. 50 II 507, Clunet 1925, 488. 
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fiscation pure et simple du patrimoine des banques" was regarded 
as contrary to public policy. This also appeared from Wilbu
schewitz c. A utorittf tuttflaire de la V ille de Zürich et Dipt. de justice 
du Canton de Zürich 1. In other Swiss decisions public policy 
was used as weil 2. 

While V.S. courts are shy of applying the principle of public 
policy, though not to such extent as the English courts, it is 
remarkable that yet this principle is encountered in the V.S.A .. 
Other rationes decidendi were also used and an Anglo-American 
court would, so to speak, generally prefer to apply any other 
consideration to public policy. Although the principle was not the 
main argument of the decision, yet it was explicitly used by the 
New York Appelate Division in Russian Reinsurance Co and 
Paul Rasor v. Francis R. Stoddard and the Bankers Trust Cy 3. 

In Wladikawkazky Railway Co v. New YorkTrust Co' it was stated 
even more dearly if possible: "It is hardly necessary to state, 
that ... the confiscation ... is contrary to our public policy and 
shocking to our sense of justice and equity". Also in Plesch v. 
Banque Nationale d' Haiti Ii the argument of public policy was 
used as weil as in Bollack v. Sociittf Generale 6 and AIS Merilaid 
<5- Co v. Chase National Bank '. 

3. Nature and Intention of Confiscation as a Ground for Non
enforcement 

a. Police and Order 
Besides public policy also other arguments were used to resist 
extra-territorial effect. The concept that confiscation by a 

1 Supreme Court 13-7-1925, R.O. 51 II 259, Clunet 1926, 1110. 
I Geneva District Court 31-10-1917 (re Societe de Sosnowice), Revue Darras 1918, 

190 (German war-measure); Bankhaus Thorsch g. Thorsch, District Court of Zürich 
7-12-1938, Bulletin vol. 40, 251, Court of Appeal Zürich 1-3-1939, Bulletin vol. 42, 87, 
Z.A.I.P. 1951, 601; Böhmische Unionbank g. Heynau, Supreme Court 22-12-1942, 
R.O. 68 II 377; Court of Appeal of Bern 7-11-1944, Z.A.I.P. 1951,603 (the last four 
decisions concern Kommissarische Verwaltung). 

• Clunet 1925, 451; final decision Clunet 1925, 1070, Ann. Dig. 1925-1926, 54. 
• Ann. Dig. 1933-1934,65; although the decision in ]ohnson v. Briggs, Ann. Dig. 

1938-1940,87, was chiefly based on the non-recognition of the annexation of Austria 
by Germany, all the same the principle of public policy was operated with in this case. 

• A.].I.L. 1948,739,1949,814, Ann. Dig. 1948, 13. 
• Ann. Dig. 1941-1942, 147. 
7 Ann. Dig. 1947, 15, A.].I.L. 1948,231. 
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measure of police and order may only be applied as such strictly 
territorially, was held in various countries where legal proceedings 
were carried on about the Carthusian liqueur. In Belgium it was 
clearly stated that the attack on the trade-mark registered in 
Belgium could not succeed: here it was a question of a "loi de 
police et de surete, dont l' application expire aux limites du territoire 
Iranr;:ais" 1. Argentine and Brazil, too 2, spoke of a loi de police 
and so did Holland 3. The measure enacted by the Greek govern
ment on March 6, 1935 after the revolt in the 1930's, whereby 
all the possessions of the rebels and their nearest relatives were 
seized, were as loi de police et de surete and having manilestement 
un caractere politique also allowed only strictly territorial oper
ation in the French decision of April 3, 1935 '. 

b. Penal Law 
Confiscation with extra-territorial intention is sometimes re
garded as penallaw and therefore rejected. In England the French 
Associations Act of 1901 was regarded as penal 5. Remarkably 
enough this argument was not used in rejecting the extra-terri
toriality of the Soviet Russian confiscations. Only in AIS Tallina 
Laevauhisus Ltd. v. Tallina Shipping Co and Estonian State 5.5. 
Line 6, where the nationalization of the Esthonian shipping compa
nies, a measure taken after Esthonia' s union with Soviet Russia, was 
in dispute, the penal nature of the measure was used as a ground 
for non-enforcement of extra-territoriality. This was also the 
case when an attempt was made also to extend the confiscation 

1 Rey c.s. c. Fouyer, Brussels Commercial Court 13-2-1907, Revue Darras 1907,273 
and Brussels Court of Appeal 20-5-1910, Revue Darras 1911,732. 

• Rey c. Lecouturier, Supreme Court 10-5-1907, Clunet 1907, 1171 and Rey c. La 
Junte Commerciale de Rio, Court of Appeal of Rio de Janeiro 14-5-1907, Clunet 1908, 
579. 

• Rey c. Lecouturier, The Hague Court of Appeal 28-10-1907, W. 8615, Revue 
Darras 1908,313; Supreme Court 5-3-1908, W. 8691, Revue Darras 1908,843. 

• British Investors Banking Cy c. Gouvernement Grec, Trib. civil of Le Hävre (Re/.), 
3-4-1935, Clunet 1935, 940, R.C.D.I.P. 1935, 408. 

• Lecouturier v. Rey [1910] A.C. 262, Revue Darras 1910,914; in alower instance also 
the argument of unfair competition had been used [1908] 2 Ch. 715, Revue Darras 
1908, 270; in the first instance the claim of the Carthusian Congregation had been 
dismissed, Revue Darras 1908, 270. Earlier decisions concerning the exclusion of penal 
law: Folliott v. Ogden (1789) 3 T.R. 726; Woltt v. Oxholm (1817) 6 M. & S. 92 (cit. 
Dicey, 18). 

• (1946) 79 Ll.L.L.R. 245, Brit. Yearb. 1946,384 and AIS. Tallina Laevauhisus v. 
Estonian State 55. Line (1947) 80 Ll.L.L.R. 99, Brit. Yearb. 1947,416. 
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of King Alfonso's property by the Spanish republic to his pos
sessions in England 1. In Frankfurther v. Exner 2 finally, where the 
extraterritorial authority of a Verwalter, appointed under the 
Austrian legislation of April 13, 1938 came at issue, any such 
authority was rejected, since confiscatory laws were involved, 
which "though not strict1y penal ... are regarded here in the 
same light as penallaws ... " 

Canada used the expression in the well-known Elise-case 
referring to the T allina-case 3; the trial in the first instance of the 
Elise-case is interesting in that the court did not raise objections 
to extra-territorial operation: "I have grave doubts that I would 
consider nationalization with 25% compensation as being re
garded in Canadian law as contrary to the essential principles of 
justice and morality". 4. 

Legal proceedings regarding the property of King Alfonso 
of Spain were, besides in England, also taken in Italy; here, too, 
extra-territorial effect was rejected on the ground of the penal 
nature of the measure 5. 

Non-enforcement of extra-territorial operation on the ground 
of the penal character of the measure was encountered in the 
suitabout thetrade-markofthe Carthusian liqueur 6 in the U.S.A. 

c.Odiosa 
The thought of odiosa restringenda was encountered in the Ar
gentine decision regarding the same measure 7. On the other 

1 Banco de Vizcaya v. Don Allonso de Borbon y Austria [1935] 1 KB. 140. 
I [1947] 1 Ch. 629; to the same effect Novello 6- Co v. Hinrichsen Edition Ltd. 

[1951] Ch. 595, [1951] Ch. 1026, cf. J. G. Fleming in I.L.Q. 1951,377 and M. Saporta 
in Clunet 1951, 1120. 

• (1946) 79 Ll.L.L.R. 245, (1947) 80 Ll.L.L.R. 99. 
• Estonian State Cargo and Passenger 5.5. Line v. Proceeds 01 the Steamship Elise 

and Messrs Laane and Baltser, Brit. Yearb. 1949,427, A.].I.L. 1949,816 and Messrs 
Laane and Baltser v. Estonian 5tate Cargo and Passenger 5.5. Line, Brit. Yearb. 1953, 
512, A.].I.L. 1950,201. 

• Allonso di Borbone v. Credito Italiano and Banco de Vizcaya, Distriet Court of 
Rome 30·8-1933, Court of Appeal of Rome 5-6-1934, Ann. Dig. 1935-1937, 198; 
Alphonso XIII v. Banco commerciale italiana et Banco Urquijo, District Court of 
Milan 17-1-1935, Clunet 1935, 1056. 

• Baglin v. Cusenier, Revue Darms 1907, 972 (decision of Circuit Court of New 
York); 221 V.S. 580 (1911); the English and the American decisions have influenced 
each other: in Lecouturier v. Rey [1908] 2 Ch. 715, the American decision Revue 
Darras 1907,972 was cited with approval; so was done in Baglin v. Cusenier, 221 V.S. 
580 (1911) with the English decision Lecouturier v. Rey [1910] A.C. 262. 

, Lecoufurier v. Rey, Court of Buenos Ayres 23-12-1905, Revue Darras 1907,612; 
mention was made of a loi politico-sociale. 
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hand this thought was also perceptible in other decisions such 
as the French Venizelos-case 1. 

d. Public Law 
The nature of a confiscatory measure as a measure of public law 
caused more than once strictly territorial application 2. 

e. Intention 0/ the M easures 
Besides these reasons for strictly territorial application lying in 
the nature of the confiscatory measures, a ground for the rejection 
of extra-territorial validity is sometimes the intention of the 
measure concerned. The act or decree in question is then inter
preted and its intention, it is believed, may be deduced from it. 

This view is expressed in the French Arno-M endi-case 3; 
moreover this feeling had already been expressed elaborately 
before in the Ropit-case '. In the latter case the Court observed, 
and this was upheld on appeal, that in Russia herself the Soviet 
Russian acts were considered to have strictly territorial applica
tion. This had been laid down in a circular of April 12, 1922 from 
the People's Commissariat of Foreign Affairs, addressed to the 
representatives of Soviet Russia abroad, and also in a circular of 
September 26, 1923 from the People's Commissariat of Justice, 
adressed to the notaries 0. 

In English case law, too, the argument of extra-territoriality 
not being intended by the measure itself was used a few times. 
It is to be found in The Jupiter (No 3) 6, Russian Commercial 
and Industrial Bank v. Comptoir d'Escompte de Mulhouse and 
others 7, Banque Internationale de Commerce de Petrograd v. Gou
kassow 8 and in several other decisions on Soviet Russian nation-

1 Supra,85. 
• The Netherlands: Scheepvaart en Steenkolen Mij v. Schneider, Court of Appeal of 

The Hague 8-11-1946, N.]. 1947, No. 31, Ann. Dig. 1946, 17; in this case the decision 
of the Rotterdam District Court of 22-12-1943, which accepted the competence of the 
Verwalter on the ground of Reichskommissar Seyss Inquardt's decree nr 179 da ted 
17-10-1940, was reversed. Switzerland: Court of Appeal of Zürich 11-11-1942, Z.A.I.P. 
1951, 602, Schweiz. ]ahrb. tür intern. R. 1944,210,234 (Kommissarische Verwaltung). 

3 A nn. Dig. 1935-1937, 195 (Spanish requisition). 
• Supra 59 ff. 
o Supra 60; cf. also U.S. v. Pink, 315 V.S. 203 (1942). 
" [1927] P. 122, [1927] P. 250. 
7 [1923]2 K.B. 630, [1925] A.C. 112. 
, [1923] 2 K.B. 682, [1925] A.C. 150. 
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alizations. In Frankfurther v. Exner 1 the intention was also 
investigated and it was concluded that extra-territoriality was 
the object. 

The Dutch decision 2 where the powers of an Austrian Verwal
ter were at issue, was also founded on the interpretation of the 
measure, which was not intended to have extra-territorial effect. 

In the U.S.A. the intention of mere territorial operation was 
advanced in the Moscow-case 3; here the Jupiter (No 3)-case 4 

was also cited. 
On the other hand strict1y territorial effect was insisted on 

several times without much further explanation. Thus decisions 
are to be found in Austria 6, Denmark 6, England 7, the Nether
lands 8, France 9, Sweden 10 and the U.S.A. 11. 

1 [1947] 1 Ch. 629. 
I Manes v. Va" Duren, Amhem Cantonal Court 19-12-1938, N.]. 1939, Nr 16, Ann. 

Dig. Suppl. Vol., 20. 
I Moscow Fire Insurance Co v. The Bank of New York, Ann. Dig. 1938-1940, 141. 
• [1927] P. 122, [1927] P. 250. 
• O.G.H. 10-3-1948, Z.A.I.P. 1949, 479, ].Bt. 1949, 70, re National So:. Lehrerbund 

(German measures); Verwaltungsgerichtshof 25-1-1950, Clunet 1951, 624; Verwaltungs
gerichtshof 2-2-1950, Clunet 1950,732, ].Bl. 1950, 192, re Law No. 50f the Allied 
Control Council. 

• Anti-Jewish measures: Eisner v. Nilwa, Commercial and Admiralty Court 17-2-
1939, Clunet 1954,492, Z.A.I.P. 1941-42,822, Bulletin vol. 41, 263; Ost!. Landgericht 
11-5-1939, Z.A.I.P. 1941-42,823, Bulletin vol. 41, 263. 

7 First Russian Insurance Cy v. London {50 Lancashire Ins. Cy. [1928] 1 Ch. 922; 
The EI Condado (1939) 63 LI.L.L.R. 83, (1939) 63 Ll.L.L.R. 331. 

• Germany v. Van der Hoeven, Utrecht Distriet Court 31-5-1922, W. 10935, N.]. 
1922, 1110; Amsterdam Court of Appeal 3-11-1925, W. 11440, Ann. Dig. 1925-1926, 
145: no German seizure of goods within Dutch territory; to the same effect Amsterdan 
Court of Appeal 7-10-1921, N.]. 1922, 1268; Bohm v. Hozemann, Rotterdam District 
Court 13-1-1939, Bulletin vol. 41, 263 (Kommissarische Verwaltung); Anni"ger v. De 
Monchy, Rotterdam District Court 11-10-1939, N.]. 1940, No. 168, Ann. Dig. Suppl. 
Vol., 21 (Kommissarische Verwaltung). 

• Rosa Catana c. Potocki, Trib. civil de la Seine 7-5-1873, Clunet 1875,20: the ukase 
from the Czar ordering guardians hip over Count Potocki was not recognized in France. 

10 Soviet Russian nationalization: Stockholms Enskilda Bank v. Amilakvari, Su
preme Court 12-11-1938, Ann. Dig. Suppl. Vol., 107; Azov-Don-Bank, Supreme Court 
19-10-1945, Z.A.I.P. 1949-50, 499. 

Anti-Jewish measures: Distriet Court of Boräs 2-2-1939, Bulletin vol. 41, 263; 
District Court of Göteborg 7-2-1939, Court of Appeal of Jönköping 30-6-1939, Bulletin 
vol. 41, 264; Weis: v. Simon, Supreme Court 11-6-1941, Ann. Dig. Suppl. Vol., 108, 
Z.A.I.P. 1941-42,833 and Supreme Court 10-6-1942, Z.A.I.P. 1949-50,497. 

Claim of British Enemy Property Custodian rejected: HOPf Products LId. v. Paul 
Hopf and Skandinaviska Banken Aktiebolag, Supreme Court 25-9-1944, Ann. Dig. 
1943-1945,63, Supreme Court 16-10-1944, Z.A.I.P. 1949-50,497. 

11 Stern v. Steiner, Bulletin vol. 41, 263; Anninger v. Hohenberg, Ann. Dig. 1938-
1940, 19; Loeb v. Manhattan Co, Ann. Dig. 1938-1940,20; Zwack v. Kraus Bros {50 

Co, A.].I.L. 1951,377; Augstein v. Banska a Hutni Akciova Spolecnost, A.].I.L. 1954, 
513. 
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I. Legislation 01 the Forum 
Occasionally rejection of extra-territoriality appeared to be 
founded on legislation of the lorum 1. 

111. ENFORCEMENT OF EXTRA-TERRITORIAL 

CONFISCATIONS 

Nearly all exceptional cases in which extra-territorial effect of 
confiscations was upheld prove on further consideration to be 
based upon special reasons. The most sensational have been the 
American decisions on Soviet Russian nationalizations where 
extra-territoriality was accepted with reference to the Litvinov 
Assignment. 

Only a few isolated cases are furt her known, where extra
territorial effect was upheld. Thus this was decided in Georgia, 
when she did not yet form part of Soviet Russia 2; in Tunis, too, 
a similar decision was rendered in respect of the Carthusian 
liqueur 3. Unfortunately, some Dutch decisions on Kommissa
rische Verwaltung, naive to say, did not recognize the true nature 
of the measure 4, whilst also an Italian decision granted a Verwal
ter extra-territorial power 6. 

In most cases the reason for enforcement was found in a treaty. 
But it is remarkable that even in treaties expressly concluded in 
respect of confiscatory measures the point of extra-territorial 
operation was defined rather vaguely. Thus it is the question 
whether the treaties concluded between Soviet Russia and the 
Eastern European states and that concluded between Soviet 
Russia and the U.S.A., known as the Litvinov Assignment even 
mentioned extra-territoriality itself. 

1 Bollack v. Societe Generale ... , Ann. Dig. 1941-1942, 147; reference was made to 
the New York Civil Practice Act. 

• People's Court of Batoum October 1922, Clunet 1923, 663, re the ships Georges 
and Edwich; cf. supra, 78. 

I Tunis District Court 11·5·1907, S. 1908.2.115; cf. supra, 78. 
• Manes v. Kommissarische Verwalter, Cantonal Court of Hilversum 13-12-1938, 

N.]. 1939, Nr 51, Ann. Dig. Suppl. Vol., 20; Firm 01 Komotau v. Kommissarische Ver
walter, Cantonal Court of The Hague 14-6-1939, N.]. 1939, Nr 764, Ann. Dig. Suppl. 
Vol., 21; cf. supra, 78. Several other Dutch decisions, however, rejected the claims of 
Verwalter; cf. supra, 87, 88. 

• Re Eulenberg, Milan District Court 4-6-1940, Modern L,R. 1942-43, 167; cf. 
supra, 78. 
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I. Eastern European Countries 

Under the Riga Peace Treaty of March 18, 1921 1 Poland and 
Soviet Russia entered into diplomatie relations. Section 12 of 
this treaty provided that the property in Poland of the Russian 
state should pass to the Polish state. On the face of it this might 
lead to the conclusion that the assets of the branches of the na
tionalized Russian corporations passed to the Polish state. 
Reasoning in this way, however, a petitio principii is made, as 
Rundstein 2 rightly observes, for it should be decided first whether 
such assets were in fact to be regarded as Soviet property. The 
Treaty did not make any pronouncement on it and such extra
territoriality has never been recognized in Poland 3. 

The Peace Treaty between Latvia and Soviet Russia (the 
Riga-Treaty, August 11, 1920 4) contained a similar provision. 
Here, too, assignment of property was made from the Russian 
to the Latvian state, but it was expressly stipulated that the 
claims of the former banks on the peasants were cancelled. It 
might be concluded from this a contrario that in respect of other 
assets extra-territoriality was accepted. This did. not appear, 
however, from the Latvian regulation following the treaty 6. 

The Dorpat Peace Treaty of February 2, 1920, concluded 
between Esthonia and Soviet Russia 6 contained in section 12 
the stipulation that the property in Esthonia of the nationalized 
Russian banks was expressly allocated to the Esthonian creditors. 

Also the Moscow Treaty of J uly 12, 1920, concluded between 
Lithuania and Soviet Russia 7 contained a provision by which 
the assets in Lithuania of Soviet Russia passed to the Lithuanian 
state. With regard to the claims of the nationalized banks on 
peasants a provision similar to that in the treaty with Latvia 
was also to be found. Poland, Latvia and Esthonia rejected 
extra-territoriality 8, as is apparent from the regulations follow-

1 Martens, Nouveau Rec. 3e serie, XIII, 141. 
• S. Rundstein, Zweigniederlassungen russischer Aktiengesellschaften in Pole't, 

Ostrecht 1925, 330. 
3 Intra, 115 ff., 124. 
• Martens, Nouveau Rec. 3° serie, XI, 888. 
• Infra, 116, 124. 
6 Martens, Nouveau Rec. 3° serie, XI, 864. 
, Martens, Nouveau Rec. 3° serie, XI, 877. 
• Infra, 124. 



ENFORCEMENT OF EXTRA-TERRITORIAL CONFISCATIONS 91 

ing the treaties, but in contrast the Lithuanian Supreme Court 1 

recognized extra-territoriality under the Moscow Treaty. 

2. The U.5.A.; the Litvinov Assignment 

In the U.S.A. the extra-territoriality of Soviet Russian confisca
tory measures was always rejected; Soviet legislation, as legis
lation of an unrecognized government, was rejected and the 
Cardozo-amendment, at least in respect of extra-territoriality, 
was deemed not to be applicable 2. This situation lasted till 1933. 

At that time the U.s.A. was the only big Western power not to 
have recognized Soviet Russia. Germany had led the way early 3, 

Great Britain had followed in 1921 4 and France granted recog
nition in 1924 5• The U.S.A., however, continued to oppose 
recognition 6. This changed under Roosevelt's presidency. Of 
course there had always been a tendency urging recognition and 
adesire to dissociate recognition from approval of the regime. 
The latter tendency eventually gained the upper hand and after 
several preliminary discussions recognition was accorded in 1933, 
on which occasion various diplomatie notes were exchanged 7. 

What was particularly of importance was the so-called Litvinov 
Assignment, consisting of a letter from Litvinov to Roosevelt, 
dated November 16, 1933 and Roosevelt's reply of the same 
date. The case law after the recognition mainly relates to this 
assignment. It stated among other things that " ... preparatory 
to a final settlement of the claims and counter-claims between 
the government of the U.S.S.R. and the U.S.A. and the claims 
of their nationals, the government of the U.S.S.R. will not take 
any steps to enforce any decisions of courts or initiate any new 
litigations for the amounts admitted to be due or that may be 

1 Ministry 01 Home Affairs v. Helperin 0- Ewald, decision of Kaunas 7/21-12-1931, 
Z.I.O. 1933,818, severely criticized by]. Robinson and G. Chklaver. 

• Supra. 30 ff. . 
• Treaty of Brest-Litovsk 3-3-1918, Martens, Nouveau Rec. 3° serie, X, 773; after 

the rupture of this treaty soon the Rapallo-Treaty was made, Martens, Nouveau Rec. 
3° serie, XII, 70. 

• See Luther v. Sagor [1921] 3 K.B. 532. 
• Recognition was granted through a telegram under date October 28, 1924, ]. 

Delehelle, La situation iuridique des Russes en France (Lilie, 1926),124, 125. 
• For a concise survey of the period 1917-1933 see Ch. P. Anderson, Recognition 01 

Russia, A.].I.L. 1934,90. 
A.].I.L. 1934, Suppl., 1. 
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found to be due it, as the successor of prior governments of 
Russia or otherwise, from American nationals, including cor
porations ... and will not object to such amounts being assigned 
and does hereby release and assign all such amounts to the govern
ment of the U.S.A., the government of the U.S.S.R. to be duly 
notified in each case of any amount realized by the government 
of the U.S.A. from such release and assignment". The Federal 
government soon maintained that it had therefore obtained from 
the Soviet Russian government the right to the assets of the 
nationalized corporations, arguing as follows: the assets have 
passed to Soviet Russia by nationalization and the Federal 
Government now acts as the successor to Soviet Russia. Criti
cism was made that by doing so the confiscation was granted 
extra-territorial effect. The Federal Government eventually got 
the better of the argument. The Pink-case 1 has definitely 
decided the fate of the assets in the U.S.A. of some Russian 
corporations, chiefly insurance companies. A strenuous battle, 
however, preceded the Pink-case. 

In U.S. v. Belmont 2 we see the first skirmish. A Russian 
corporation from Petrograd had deposited a sum of money with 
the banker Belmont before 1917. The business was nationalized; 
nobody was making any claim on the sum; so it was dormant 
and bore interest. After the Litvinov Assignment, however, the 
Federal Government of the U.S.A. as the successor to the Soviet 
Government claimed the amount. The Supreme Court allowed 
the claim on various grounds. In the first place reference was 
made to several precedents and the well-known passage was 
quoted: "Every sovereign state is bound to respect the inde
pendence of every other sovereign state and the courts of one 
country will not sit in judgment on the acts of the government 
of another done within its own territory" 3. Further the Supre
me Court emphasized that the Litvinov Assignment and re
cognition were to be regarded as one and the same transaction : 
"The effect ... was to validate ... all acts of the Soviet govern
ment here involved from the commencement of its existence". 
The trans action was to be considered a treaty between the U.S.A. 

1 U.5. v. Pink, 315 V.S. 203 (1942). 
• 301 V.S. 324 (1937). 
• Underhill v. Hernandez, 168 V.S. 250 (1897). 
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and Russia, which had validity beyond law and "policy" of an 
American state (the state of New York). Finally the very im
portant question arose whether the decision was in conflict 
with the Fifth Amendment to the American constitution. The 
Supreme Court answered: No; the constitution had no extra
territorial operation (except with regard to Americans) and there
fore did not protect any Russian business. It is important to 
remember that the Federal Government was the sole claimant. 
Therefore the question of creditors and the like did not arise. 
Belmont resisted the claim solely as he wanted to make sure that 
he had discharged his debt. 

The Federal Government did not give up. Its object were 
some Russian insurance companies in liquidation, viz. the Nor
thern Insurance Company of Moscow, the Moscow Fire Insurance 
Company and the First Russian Insurance Company. These 
companies, nationalized in Russia, had branches in New York 
which had continued their operations. In the long run, however, 
this was no longer possible under the state insurance law of 
New York, so that liquidation was directed under the super
vision of the Superintendent of Insurance. At the time of the 
Litvinov Assignment these companies were being wound up. 
The situation regarding foreign insurance companies was such 
that they were allowed to operate by means of a branch in New 
Y ork, provided they deposited a fixed portion of the premium
reserve in New York as security for the contracts concluded 
there. After the settlement of the business of the three companies 
mentioned, a considerable balance appeared to be left. This sum, 
it was assumed, was to be allotted to creditors and shareholdeis. 
The Superintendent of Insurance had already given instructions 
to that effect. But then the Federal Government interfered. In 
the first instance adecision had already been handed down 
before the Belmont-case. In U.5. v. Bank 01 New York and Trust 
Co and U.5. v. Manhattan Co 1 the claims of the U.S.A. on the 
balances of the Moscow Co and the Northern Co were at stake, or 
at least the suspension of its distribution. This claim lodged with 
the federal courts was dismissed on appeal: the District Court 
mentioned inconsistency with public policy: "the subsequent 

1 Ann. Dig. 1933-1934,70. 
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recognition ... in no way changed the confiscatory nature of the 
decree in as far as these particular funds were concerned." The 
Circuit Court and the Supreme Court left this undecided and dis
missed the claim on procedural grounds. The Federal Government 
then once more instituted proceedings in the state courts. It 
succeeded with regard to the Northern Co 1 and became entitled 
to the balance left after satisfaction of creditors. The decision 
was founded on the Belmont-case and did not go any further. 
In this development the M oscow-case (M oscow F ire I nsurance 
Co v. Bank 01 New York 2) was aretrograde step. It is true that 
the case cannot be regarded as a binding precedent, since the 
final decision was given by an equally divided court (3-3) 3, 

but it is obvious that the final decision reached in the Pink-case, 
was not arrived at overnight. In the M oscow-case it was considered 
that the rights to the property of the Moscow Co did not become 
vested in Soviet Russia, nor in the U.S.A. "its assignee"; in the 
first place the Soviet decrees were not intended to have extra
territorial effect (this was supported with reference to several 
English cases and by interpretation of the context) and moreover 
"confiscatory decrees do not affect the property claimed here". 
At last the final decision came: the Supreme Court clearly 
expressed and went even further than in the Belmont- and M an
hattan-cases that the claim of the Federal Government came 
before the claims of foreign creditors and shareholders ". This 
Pink-case 0 diminished the struggle. The point at issue was the 
liquidation of the First Russian Insurance Cy., where the Federal 
Government lodged a claim on the assets. The Supreme Court 
considered several points in this case. In the first place it argued 
that the case in question was not be to compared with the 
M oscow-case. Further it was noted that the fact whether the 
nationalization decrees had any extra-territorial effect would 
indeed be decisive, because "the United States acquired, under 
the Litvinov Assignment, only such rights as Russia had." It 
appeared, however, that extra-territorial operation was intended 
and this was shown by means of an official statement dated 

1 u.s. v. Manhattan Co, A.L.R. 1942, 1220, cit. Herzfeld, 4. 
• Ann. Dig. 1938-1940, 141. 
• Cf. on this Hollander, 56, 66. 
• The domestic creditors had already been paid. 
• U.S. v. Pink, 315 V.5. 203 (1942). 
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November 28, 1937 by the Russian People's Commissar of Justiee 
from whieh it appeared that "... the funds and property of 
former insurance companies constitute the property of the State, 
irrespective of the nature of the property and irrespective of 
whether it was situated within the territorial limits of the R.S.F. 
S.R. or abroad". This statement was accepted as binding. The 
Belmont-case was also referred to, when at the same time the 
Litvinov Assignment was mentioned. The recognition of Soviet 
Russia, the entering into diplomatie relations and the Litvinov 
Assignment, the Court argued, were representing "all parts of 
one transaction, resulting in an international compact between 
the two governments". And "this treaty has supremacy" over 
"state law and po1icies". In this respect the M oscow-case should 
not be followed, "for the M oscow-case refuses to give effect or 
recognition in New York to acts of the Soviet Government which 
the United States by its poliey of recognition agreed no longer 
to question" . Should, indeed, the prevalence of the public policy 
of the State of New York (where legal proceedings had been 
carried on) be pursued in accordance with the M oscow-case, this 
would "tend to restore some of the precise impediments to friend
ly relations whieh the President intended to remove on inaugu
ration of the poliey of recognition of the Soviet Government". 
Striet1y speaking the decision in the M oscow-case would amount 
to "a rejection of apart of the poliey underlying recognition by 
this nation of Soviet Russia." Such apower should not be 
granted to aState (as distinct from the Federal Government): 
"To permit it would be to sanction a dangerous invasion of 
Federal authority. For it would imperil the amieable relations 
between governments and vex the peace of nations". "Power 
over external affairs is not shared by the states; it is vested in 
the national government exclusively". "And the polieies of the 
states become wholly irrelevant to judicial inquiry when the 
Uni ted States, acting within its constitutional sphere, seeks en
forcement of its foreign policy in the courts". Full stress was laid 
on the international aspect and Herzfeld 1 is, indeed, right, when 
he thinks that the Court's opinion was mainly determined by 
two considerations: the fear of making a bad impression on 

1 Herzfeld, 24. 
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Soviet Russia by interfering in foreign policy, and the fear of 
provoking the displeasure of the American creditors of Czarist 
Russia. Creditors and shareholders of the companies would be 
satisfied with a rejection of the claim of the Federal Government 
but allowing the claim would approach the rights of creditors of 
Czarist Russia; indeed, in view of this the Litvinov Assignment 
had been made. The Court, therefore, decided: "We hold that 
the right to the funds of property in quest ion became vested in 
the Soviet Government as the successor to the First Russian 
Insurance Cy.; that this right has passed to the United States 
under the Litvinov Assignment; and that the United States is 
entitled to the property as against the corporation and the foreign 
creditors". The Pink-case exclusively concerned foreign creditors, 
who were rejected in favour of the Federal Government; in U.S. 
v. New York Trust Cy.l American creditors were also turned 
away. A final decision was reached 2. The whole affair aroused 
severe comment 3; at any rate it was apparent that here it was 
not a question of a fundamental change of conduct of the Ame
rican Courts in respect to the extra-territorial operation of 
confiscatory measures in general, but that the point of view of 
the Supreme Court was restricted to such cases as were covered 
by the Litvinov Assignment '. 

IV. NATIONALIZATION OF CORPORATIONS 

I. Legal Personality 

The nationalization of a corporation contains, as we already 
noted, several phases 6. The element of extinction may be 

1 Ann. Dig. 1946,29. 
• The same point of view can be concluded a contrario from some decisions only 

refusing extra-territorial effect on account of limitation of the claim: Guaranty Trust 
Comp. v. U.S., 304 U.S. 126 (1938), Ann. Dig. 1938-1940, 184; U.S.S.R. v. National 
City Bank, Ann. Dig. 1941-1942,68; U.S. v. Curtiss Aeroplane Co, Ann. Dig. 1943-
1945,17; cf. Hollander, 52, 53 and Seidl-Hohenveldern, 144, 145. 

• Borchard, A.].I.L. 1937,675, A.].I.L. 1942,275; ]essup, A.].I.L. 1937, 481, 
A.].I.L. 1942, 282; notes in Harvard L. ]. 1937. 162, 1942, 865; Yale L. ]. 1937, 
292, 1940, 324, 1942, 848. 

• More recent cases show this clearly: Plesch v. Banque Nationale d'Haiti, Ann. Dig. 
1948, 13, A.].I.L. 1948,739, A.].I.L. 1949, 814; Bollack v. Societe Generale . .. , Ann. 
Dig. 1941-1942, 147; AIS Merilaid &- Co v. Chase National Bank, Ann. Dig. 1947, 15, 
A.].I.L. 1948,231; cf. Seidl-Hohenveldern, 145. 

• Supra, 7, 8. 
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distinguished from the confiscatory element 1. The private 
corporation as such disappears. Now the question arises to what 
extent this disappearance is recognized elsewhere and what 
consequences may follow. 

It is generally agreed that the personallaw of a corporation is 
applicable to questions of formation and dissolution 2. This 
would mean in principle that a corporation, to which Russian 
law is applicable as personallaw, has ceased to exist after nation
alization by Russian law. Almost everywhere this conclusion 
was arrived at. Nevertheless the harshness of the dissolution 
and its effects were mitigated considerably in several countries. 

If the conclusion had been drawn that such an abrupt end of 
the corporations as took place particularly in Soviet Russia, 
immediately produced equally abrupt effects elsewhere, this 
would have caused too unsatisfactory a situation 3. Then the 
inference should have been drawn that the - no longer existing 
- corporation could no longer enforce any rights, while, on the 
other hand, no rights could be enforced any more against itself. 
Enrichment either at the cost of the corporation or at the cost of 
the creditors and other claimants would unavoidably take place. 
In order to meet this unsatisfactory situation case law and also 
legislation have shown various solutions. With a few exceptions 
both case law and legislation proceeded from the actual extinction 
of the corporation. I t is obvious that there was no alternative. 
When a corporation with headquarters in Russia governed by 
Russian law as its personal law, was dissolved by Russian law, 
the fact that this was not taken into account would become 
entirely unreaL The articles of association could no longer be 
applied consistently and there would be all kinds of questions as 
to what was to be regarded as the old corporation. How was it to 
operate; who would have power to act in its behalf etc. In fact, 
it could only be admitted: "Qu'on assassine des gens ci Moscou 

1 Sometimes it will occur that the confiscating state does not formally extinguish 
the corporation, but only seizes the shares; cf. Seidl-Hohenveldern, 130. 

• Cheshire, 193,478; Dicey, 476; Wolff, 305; Wolff, Das I.P.R. Deutschlands, 117; 
Schnitzer, 1,303; Rabel, II, 85. On the question of this personallaw, see e.g. Wolff, 
297. 

3 This is appalent from the German decision Reichsge~icht 20-5-1930, Clunet 1934, 
147, J. W. 1931, 141, not granting the nationalized corporation access to the court, so 
that the claim at issue remained outstanding. 
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ou qu'on assassine des societes, l'homme assassine est mort" 1. 

Even the mitigation of the effects presented serious difficulties. 
The courts were confronted with altogether new problems. 
Situations had to be solved, which only too often amounted to 
astate characterized by Lord Justice Maughan as " ... a sub

merged wreck floating on the ocean of commerce. It has had for 
the past fifteen years neither compass nor officers nor crew" 2. 

The effects were mitigated in various ways. Almost everywhere 
this amounted to liquidation in a certain form. Only in view of 
such winding-up were the fragments of the nationalized corpora
tions assumed to have a limited legal personality. When regarding 
the views in various countries, it is evident that legal existence in 
general is considered to be extinct when not confined particularly 
to liquidation. Otherwise such a concept was not at once common 
property of the case law. France at first operated with the idea 
societe de lait; English and American case law also experienced a 
particular evolution. 

a. Belgium 
From the Belgian decision Benoist et Levieux c. National City 
Bank 01 N ew Y ork 3 it is apparent that the Belgian court regarded 
the existence of the Banque Russo-Asiatique nationalized by 
Soviet Russia extinguished. 

b. France 
In French case law a rather extensive evolution is to be observed, 
which had its main origin in the cases regarding Soviet Russian 
nationalizations. Non-recognition of Soviet Russia initially 
played an important part. In the decisions re Banque Russe 
pour le Commerce Etranger 4 and Vlasto c. Banque Russo-Asia-

1 Niboyet, Travaux 1935,31; cf. also Lerebours-Pigeonnaire, Travaux 1934, 157, 
who compares the sueeursales with ..... des rameaux pousses sur un trane. Le trane 
elant mort, les rameaux le sont aussi . .. .. 

• Re Russian Bank tor Foreign Trade [1933] 1 Ch. 745 at p. 764. 
• Brussels Distriet Court 20-12-1934, Clunet 1935,671; Brussels Court of Appeal 

11-7-1936, R.C.D.I.P. 1937, 121 and Brussels Court of Appeal 11-7-1938, Bulletin 
vol. 41,273; in Deekers en Van der Heyden c. Soe. Tannerie de l'Azott, Liege Distriet 
Court 25-3-1938, Bulletin vol. 41, 273, it was even stated that a corporation after 
confiscation in Soviet Russia is to be held as still existing untilliquidation is demanded 
elsewhere. 

• Trib. eomm. de la Seine 16-1-1922, Clunet 1923,539. 
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tique 1 there was no doubt of the continuance of the corporations, 
sincenon-recogniton of Soviet Russia involved ignoring of 
nationalization measures. Otherwise the fact could not be blinked 
at that there had been a revolution in Russia. Application of the 
old Russian law was therefore often amended by using the term 
lorce majeure 2, the result being that, on the whole, French 
case law met the amputated Russian corporations as much as 
possible during this period. The question of the cognizance of 
French courts was always answered in the affirmative. Where 
this was denied with reference to seetion 420 of the Code de 
procedure civile ("Le demandeur pourra assigner, a son choix, devant 
le tribunal du domicile du dilendeur etc.) the courts regarded a 
domicile de lait also as a domicile within the meaning of law 3. So 
the actual transfer of the management of a corporation to France 
gave sufficient grounds ". 

Naturally, in this initial period the situation was rather 
confused. People had fled out of Russia hurriedly and had gone 
to France. In some cases there was a succursale in the latter 
country where the management of the mais on mere attempted 
to continue the business. In other cases business had sometimes 
been done in France without a branch being there; at most a 
representation was used. The interested parties (shareholders, 
creditors) requested French courts to appoint an administrateur 
provisoire, especially in the case of a representation, though also 
in the case of a branch, whose management was disorganized. 

1 Trib. comm. de La Seine 26·4·1922, Clunet 1923,933; to the same effect Affaire 
Kharon, Trib. civil de la Seine 20·5-1921, Clunet 1923, 533. 

• This is evident e.g. in Vlasto c. Banque Russo-Asiatique, Trib. comm. de La Seine 
26-4-1922, Clunet 1923, 933: a valid departure of the articles of association - held a 
part of Russian law - in view of the evenements de force maieure dont La Russie est le 
theatre. Cf. Grouber et Tager, Clunet 1924, 8. However, the principle of force maieure 
was not consistently carried through: Banque Industrielle de Moscou c. Banque du 
Pays du Nord, Trib. comm. de la Seine 21-5-1924, Clunet 1927, 350 (powers of the 
management,appointed in 1916 for the course of 5 years were to be considered finished); 
Mkeidze c. Banque Russo-Asiatique, Trib. comm. de la Seine 20-8-1924, Clunet 1925, 
385 ("la nationalisation des banques russes ayant rompu tous liens et toute solidarite avec 
les succursales ... "); cf. Picard et Tager, criticizing these cases:" ... on risquerait 
d'aboutir le plus souvent a une denie de iustice", Clunet 1927,368. 

• Banque russe pour le commerce etranger, Trib. comm. de la Seine 16-1-1922, Clunet 
1923,539. 

• Bronstein c. Banque Russo-Asiatique, Trib. comm. de la Seine 3-6-1921, Clunet 
1927,349; Societe Sago c. Societe Russe de Transport et d'Assurances, Trib. comm. de la 
Seine 2-11-1923, Clunet 1927,349; Societe X c. Societe Y., Trib. comm. de la Seine 
29-11-1923, Clunet 1927,350. 
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That the courts declared their willingness appeared for instance 
from the decision relating to the Ropit-case 1; in the case con
cerning Societe Peroune 2, where a corporation was under con
sideration whose siege social was established in Petrograd, but 
which had bureaux commerciaux in Paris, the court considered 
itself competent to appoint an administrateur provisoire. It stated 
that such appointment was made in the interests of the corpora
tion and the creditors, since the siege social could not be consulted, 
no normal meeting of shareholders could be held and a conflict 
among the members of the management had arisen. 

After the recognition of Soviet Russia by France the situation 
changed. Rejection of the Soviet legislation en bloc by reason of 
the non-recognition was no longer possible and the dissolution of 
the corporation had to be judged on its own merits. Here some 
measures taken in France after the Soviet revolution should also be 
referred to. The necessity was then feIt to take conservatory 
measures with regard to property belonging to the Russian state. 
For there was no doubt that the Russian state as such continued 
to exist; the difficulty, however, was in ascertaining who exer
cised the state authority. In this connection a committee was 
set up on June 29, 1920, which was called Commission de liqui
dation russe (a commission interministrielle, as the official de
cision ran), which had the task "d'etablir l'arrete general des 
sommes dont l' ancien Etat russe est de'biteur envers l' Etat franc;ais". 
It also received a few other instructions 3. On the eve of the 
recognition of the Soviet Russian government it appeared to 
have ceased to exist. The vacancy had to be filled, particularly 
now that Soviet Russia was to be given diplomatie recognition. 
This COuld involve the possibility that Soviet Russia would set 
up claims to property of Russian origin. To prevent this (on 
October 22, 1924, six days before the recognition!) an admini
strateur-sequestre was appointed by the President of the Tribunal 
civil de la Seine at the request of the Procureur de la Republique. 
The administrateur was to take care of all property administered 
by the former committee, and of all other matters "qui seraient 

1 S hramchenko c. Tchelott e.a., Trib. comm. of Marseilles 3·12-1920, Clunet 1924, 141. 
• Societe Peroune, Trib. comm. dela Seine 5-1-1921, Clunet 1924, 139. 
3 Journal officiel de la Republique jranfaise 1-7-1920, 9266 and Clunet 1920, 838. 
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egalement a l' abandon par suite des memes circonstances" 1. The 
instruction was extended a month later (November 29, 1924); 
now the sequestrator was, in addition, given the task of conducting 
the provisional administration of the branches (succursales) of 
the Russian corporations. Mr. J audon whose name appeared 
later in various cases was appointed as a sequestrator. Besides 
the freezing of a possible recovery by Russia there was also the 
thought that by doing so the claims of the French government 
were secured, and that this security could be seized for the benefit 
of the French creditors 2. According to Henrich 3 the sequestrator 
was also appointed for the very reason that it was realized that 
after the recognition the principle of public policy could no 
longer be pleaded. In the first place this would harm good 
relations - the Russian commercial representative Krassin had 
left the country in a rage at the decision in re Bouniatian 4. In 
the second place this would be illogical because prior to the re
cognition the courts did not apply any Soviet law on the very 
ground of the non-recognition, from which it could be inferred 
a contrario that Russian law could be applied integrally after the 
recognition took place. Bartin 6, too, considered the view of the 
courts before the recognition dangerous. Otherwise, the courts 
have not gone the way foreseen by Henrich. 

In France various large Russian firms had branches, indepen
dent establishments; of other enterprises, on the other hand, 
only a few managing directors who had fled out of Russia with 
assets, were present. It is understandable that many legal pro
ceedings were instituted. The passing away of the legal existence 
of the corporations could be a stroke of luck for the debtors, but 
not for the creditors. Hence a debtor sometimes chanced an 
action. Naturally, whether the corporation preferred to regard 
itself as existing depended on the financial status of the national
ized corporation in France. Now, the case law has given various 
solutions for the often extremely thorny problems which were 
submitted to the courts. 

1 Clunet 1925, 530. 
• See Goeldlin de Tiefenau, 27, 28. 
• Henrich, 79. 
• Heritiers A. Bouniatian c. Societe Optorg, Trib. civil de la Seine 12-12-1923, 

Clunet 1924, 113. 
• Bartin, I, 62. 
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We can divide the case law into different groups, according to 
the corporations concemed. 

In the first place it appears that several Russian corporations 
tried to transform themselves into French corporations. This 
was done before the recognition of the Soviet govemment; it is 
difficult to trace exact1y how such transformation was made 1. An 
instance of this is presented by the Banque Russe pour le Com
rnerce Etranger, transformed into Banque generale pour le com
merce etranger 2. 

More extensive was the case Iaw in respect of those corporations, 
which as Perret 3 describes, had a certain organization in France. 

Finally there were nationalized corporations, which, without 
having an existing organization in the form of a branch, tried to 
continue doing business as best they could after a precipitate 
flight out of Russia taking records and assets with them. 

The firms which had a form of organization at their disposal 
in France, notably banks, at first continued operations energe
tically and transferred "au siege de cette succursale le centre de 
leurs operations" 4. In the beginning there was a tendency to 
proceed to liquidation with the least possible delay and thereby 
to admit that life had been extinguished. This tendency was 
manifest especially in the instruction, extended on November 29, 
1924, 5 of the administrateur-sequestre appointed on October 22, 
1924. This certainly did not hold for such corporations as could 
successfully pretend transformation into French corporations. 
In these cases the sequestration was withdrawn. But also where 
the pretension to have become a French corporation was not 

1 Sollogoub, 98; Perret, 4, 36; Loussouarn, 144, 460. 
• Cf. Ordonnance of the President of the Tribunal de la Seine 23-12-1924, Clunet 

1925, 419 (cf. Clunet 1927, 358); Veuve Lalande c. Banque russe pour le commerce 
etranger, Trib. comm. de la Seine 29-6-1932, Clunet 1934, 663; however, from Rabino
vitch c. Banque russe pour le commerce itranger, Trib. comm. de la Seine 15-5-1925, 
Clunet 1927,354 and Societe pour l'Approvisionnement et l'Industrie des cuirs ct peaux 
c. Banque russe pour le commerce etranger, Trib. comm. de la Seine 26-11-1925, Clunet 
1927,354, it was apparent that this matter was judged differently as weil: in these 
cases a factual transfer of the seat to France was not held sufficient by the court: it 
had to be proved that the transfer took place in a regular way. Picard and Tager 
vehemently protested, Clunet 1927, 366. To the same effect Dame Krivitsky c. 
Banque russe pour le commerce etranger, Trib. comm. de la Seine 19-11-1927, Clunet 
1928, 132. 

3 Perret, 35. 
• Picard et Tager, Clunet 1927, 364. 
5 Clunet 1925, 530. 
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successful, the sequestration was waived: in Banque Russo-Asia
tique 1, for instance, it was decided that the succursale in Paris" a 
perdu ce caractere et apparate comme devenue le siege meme de la 
sociiM'. 

The tendency to regard the legal existence of the corporations 
as unimpaired in France, has manifested itself particularly in 
the inclination of case law and literature to give form to the 
sociiM de lait idea. The corporations liquidated in Russia and at 
least very drastically amputated in France were gran ted the 
status of sociiM de lait. Thus it was made possible for them to 
continue for the time being. It was not always clear whether the 
courts granted the status of sociiM de lait, or assumed that there 
was a question of a transformation into a French corporation. As 
regards the Banque Russe pour le Commerce Etranger a contrast 
can be found between the Ordonnance of 23-12-1924 2 and the 
decision Nahoum c. Banque Russe pour le Commerce Etranger 3. 

The former directed the withdrawal of the sequestration, because 
here a French bank should be involved. The latter spoke of sociiM 
de lait. 

By a sociiM de lait 4 either of two things can be understood. As a 
rule a sociiM which has defects of birth is concerned; it can also 
concern a corporation which is unable to continue its otherwise 
quite normal existence owing to special circumstances and is 
forced to seek abnormal courses. The corporations nationalized 
in Russia exemplify the latter. The socieM de lait idea is entirely 
formed by the caselaw and is a typical example of judge-made-Iaw 
in a legal system which is otherwise as a rule wholly based on the 
system of codification. The case law has decided that the articles 
of association may be applied as far as possible, as also appears 
from the case law with regard to our subject matter. It further 
assumes a certain legal personality, a certain legal existence; 
the latter, however, is much restricted, because the existence is 
assumed for the benefit of third parties only; finally, a sociiM de 

1 Trib. de la Seine 23-3-1925, Clunet 1927,352; the instruction to the sequestrator 
exclusively mentioned competence as to branches; cf. Banque Russo-Asiatique, Trib. 
comm. dela Seine 1-10- 1 926, Clunet 1927, 359. 

• Clunet 1925, 419. 
3 Trib. comm. de la Seine 3-12-1934, Clunet 1935, 125. 
• See on this Hemard's standard work; for a short survey Perret, 40. 
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lait cannot bring actions 1; it can be sued, however, and then it 
is regarded as a continuance of the old corporation and therefore 
liable for debts 2. 

Of course it had to be proved that the part of the Russian 
corporation, established in France, was societe de lait, but it was 
sufficient if the centre of activities had been transferred to 
France (translert de lait) and that there were goods belonging to 
the corporation in France. The end of the corporation established 
in Russia would also cause the ending of the branch. The courts 
did not wish this result, particularly in the light of the practical 
result (the branches in France were sometimes very active and 
were still doing a substantial business). Hence the term socitte de 
lait was used. This was the argument of the case law. The in
clination to assume societes de lait was apparent in some decisions 3 

and unexpressed in others 4, but the tendency was always para
mount. Several decisions somewhat indicated the conception of 
societe de lait 6. The courts assuming a domicile de lait, considered 
this fact sufficient to declare themselves competent and in this 
way, by accepting the nationalized corporation as party in the 
action, already implicitly made a certain decision. This was 
sometimes done explicitly by saying that the branch in question 
had an existence of its OWll. The Cour d'Appel of Paris made an 
exception to the case law when it applied much more stringent 
standards to the existence of a societe de lait. The court considered 

1 PeITet (44) properly observes: "Cette di{{iculte autait depuis longtemps amene les 
societes russes a la liquidation si la iurisprudence n'avait autorise des palliati{s sous 
forme d' administrateurs provisoires etc. ... ou si au moins au debut les debiteurs 
n' avaient execute des paiements volontaires." 

• E.g. Deutsche Bank und Diskonto Gesellscha{t c. Banque internationale de Petrograd, 
Cour d' A ppel of Paris 29-3- 1938, Clunet 1938, 749, \0 1 7. 

• E.g. in National City Bank o{ New York c. Societe Renault Russe e.a., Trib. comm. 
delaSeine 12-7-1929, Clunet 1929, 1122. 

• E.g. Khorosch c. Societe Rossia, Kamenka e.a., Cour d'Appel of Paris 7-1-1928, 
Clunet 1928, 687. 

• C. c. la Societe d' Assurance Y., Trib. comm. de la Seine 1-5-1925, Clunet 1927, 353; 
Selikman c. Societe de Naphte de Bakou, Trib. comm. de la Seine 12-4-1926, Clunet 
1927,357; Kamenka et Epstein c. H. et J. Cahn, TI-ib. comm. de la Seine 11-1-1927, 
Clunet 1927. 362; Darlay et Cie c. la Succursale de la Banque du Commerce et de t' I ndu.
trie, Trib. civil de la Seine (Re{.) 28-2-1927, Clunet 1928, 686; Zeleno{{ c. Banque de 
Commerce de Siberie, Cour d'Appel of Paris 31-1-1928, Clunet 1928,679; in this case a 
domicile de {ait was assumed in France, though no business was carried on there; the 
place where the archives were kept was taken for domicile. In the decision Banque de 
Siberie c. Vairon et Cie, Cour d'Appel of Bordeaux 2-1-1928, Clunet 1929, 115, au 
existence de {ait was demanded as a condition for the existence of a societe de {ait; in 
this case an existence de {ait was not assumed. 



NATIONALIZATION OF CORPORATIONS 105 

it impossible 1 to sue a Russian corporation in France, though 
it had a branch there, unless i.t was proved that the branch led 
an entirely independent existence and the siege social was no 
longer situated in Russia. However, the Parisian Cour d'Appel 
determinedly followed the old course in the decision Kahn c. 
Sociiti d' assurances Rossia 2; there competence was already 
assumed now that there was a question of a siege provisoire. 
This also remained the predominant tendency of the case law 3 

after 1928. 
Besides the corporations which were granted the status of 

sociiti de jait by the court, we mention finally such firms which 
in flight from Russia took their assets with them in whole or 
in part, but yet remained unorganized; they were rather un
stable and tried to save themselves as far as possible. It stands to 
reason that the legal position of such "corporations" was very 
precarious. The French case law, therefore, concluded that such 
corporations must be regarded as dissolved and only continued 
to exist as long and in so far as this was required for the purpose 
of winding up '. Practice showed that this might take several 
years. 

The case law therefore presumed that either the legal existence 

1 Karagoulian c. Banque russe pour le commerce et l'industrie, Cour d'Appel of Paris 
17-5-1927, Clunet 1928,131. 

• Cour d' Appel of Paris 8-3-1928, Clunet 1928, 682. 
• National City Bank of N ew York" c. Societe Renault Russe e.a., Trib. comm. de la 

Seine 12-7-1929, Clunet 1929,1122; Deutsche Bank 0- Diskonto Gesellschaft c. Banque 
Internationale de Petrograd e.a., Trib. comm. de la Seine 27-6-1934, Clunet 1935, 117, 
stating "elle a survecu a sa propre disparition comme societe de fait"; Ancelle c. Societe 
du Naphte Russe, Trib. comm. de la Seine 22-1-1934, Clunet 1935, 125; Maximott c. 
SocietC de Banque Volga-Kama, Trib. comm. de la Seine 22-1-1934, Clunet 1935,125; 
L'association des porteurs de parts de la Banque Internationale de Commerce de Petro
grad et Henneants c. Banque Internationale de Commerce de Petrograd e.a., Trib. comm. 
de la Seine 17-8-1934, Clunet 1935, 125; Nahoum c. Banque russe pour le commerce 
itranger, Trib. comm. de la Seine 3-12-1934, Clunet 1935, 125; Deutsche Bank c. Nobel, 
Trib. comm. de la Seine 20-1-1936, Ann. Dig. 1935-1937, 193; Deutsche Bank 0- Dis
konto Gesellschaft c. Banque Internationale de Petrograd, Cour d'Appel of Paris 29-3-
1938, Clunet 1938,749, \017; Banque Russe c. Technogor, Cour d'Appel of Paris 3-1-
1944, R.C.D.I.P. 1948,81. 

• Cie Nord de Moscou c. La Union et Phenix Espagnol, Trib. civil de La Seine 9-5-
1925, Clunet 1926, 126 and Cour d'Appel of Paris 13-6-1928, Clunet 1929, 119; 
Banque de Sibirie c. Vairon et Cie, Cour d'Appel of Bordeaux 2-1-1928, Clunet 1929, 
115; CockeriU c. La Union et Phenix Espagnol, Cour d'Appel of Paris 23-12-1930, 
Clunet 1931, 400, Cass. 4-7-1933, Clunet 1934, 662; Societi Wildenberg c. Comptoir 
National d'Escompte, Trib. comm. de la Seine 15-1-1934, Clunet 1934, 653; CrUit 
Franfais c. K oulmann, Trib. comm. de la Seine 23-1-1934, Clunet 1934, 653; Banque 
Scandinave et Vve RosenthaI c. Kamenka B.a. (Banque Azof-Don) , Trib. comm. de la 
Seine 21-1-1935, Clunet 1935, 134. 
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of the Russian corporations had been destroyed and led a shady 
and temporary existence exclusively for winding up or had been 
reduced to adegenerate form of life - societe de lait - destined 
to end in liquidation. "Le maintien de ces societes", Perret 1 ob
served, "meme sous lorme de societes de lait, n'est pas souhaitable, 
puisque toute vie normale leur est interdite". 

c. Germany 
German case law also recognized the dissolution of the national
ized corporations. It is true, the Kammergericht of Berlin decided 
in Ginsberg g. Deutsche Bank 2 on March 3, 1925, that the Soviet 
Russian nationalization decrees were to be regarded as a political 
program rather than a concrete nationalization, so that it had 
to be assumed that the Russian bank concerned had to be held 
still existing, but this decision based mainly on materia1 supplied 
in a Gutachten by Zaitzeff on the analogy of the English M ulhouse
case 3 was soon abandoned. A later decision of the Kammer
gericht differed 4; it was assumed that the legal personality had 
disappeared. The Reichsgericht decided similarly 0. 

d. England 
The English case law has undergone a remarkable development. 
The legal personality of the nationalized Russian corporations 
was at first considered entirely extinct; this was decided in so me 
early cases. However, the House of Lords held that the existence 
of the corporations was to be assumed. The issue in Russian 
Commercial and Industrial Bank v. Comptoir d'Escompte de 
Mulhouse and others 6 (the case Banque International de Com
merce de Petrograd v. Goukassow 7 was decided similarly), was as 
folIows: The plaintiff, a Russian bank with branches in London, 
had concluded an agreement with the defendant to make a 

1 Perret, 77. 
• I.W. 1925, 1300, Ostrecht 1925,163, Clunet 1925,1057. 
• Russian Commercial and Industrial Bank v. Comptoir d'Escompte de Mulhouse 

andothers [1923]2 K.ß. 630, [1925] A.C. 112. 
• Dated 25-10-1927, I.W. 1928, 1232, Z.t.O. 1928, 1583. 
• Re Spahn 0- Sahn A.G., Reichsgericht 20-5-1930, I.W. 1931, 141, Z.t.O. 1930,646, 

Clunet 1934, 147; Reichsgericht 11-7-1934, I.W. 1934,2845, Clunet 1935, 164. 
• Russian Commercial and Industrial Bank v. Camptair d'Escompte de Mulhouse 

and others [1923] 2 K.ß. 630, [1925] A.C. 112. 
, Banque Internationale de Cammerce de Petragrad v. Gaukassaw [1923] 2 K.ß. 682, 

[1925] A.C. 150. 
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deposit with a London bank as security for a loan. After the 
Soviet measures they agreed to liquidate the loan. The plaintiff 
paid, but the defendant did not return the deposit, alleging that 
the plaintiff had become extinct by nationalization and that 
payment to the plaintiff would involve a risk to the defendant of 
having to pay twice. In the first instance the plaintiff failed. The 
data to be discussed by us are extracted from the appeal and 
before the House of Lords. On appeal Lord Justice Bankes 
examined whether the legal personality of the Russian bank had 
become extinct by nationalization in the light of the various 
decrees 1. He carefully discussed the decree of December 14, 
1917, regarding the nationalization of the banks and the decree 
of January 26, 1918, regarding the confiscation of the stock of 
the banks. He also pointed to the instruction of the People's 
Commissar of Finance dated December 10, 1918, which gave 
technical details of the amalgamation of the banks with the 
People's Bank. Then he concluded: "The more I study the do
cuments ... the more I become with the conviction that the 
policy underlying them . . . is the policy of destruction, and the 
absorption is the absorption of extinction" 2. English courts, as 
is known, hold the view that foreign law is treated as fact and 
must be proved accordingly 3. In such cases experts on Russian 
law are always seen to act as witnesses. They often contradicted 
each other, as they did in this case. It was maintained that the 
legal personality had disappeared but one expert Idelson ob
served: " ... the Russian bank being a joint stock company in 
order to die must do so in the prescribed way". Idelson argued 
therefore that the legal personality still existed. Lord Justice 
Scrutton concurred with Lord Justice Bankes' remarks. Lord 
Justice Atkin, however, held a different view. He feit that under 
the decrees in quest ion loss of legal personality need not be 
presumed, but he also attached great importance to the fact that 
after the date of the nationalization decree the London branch 
had still carried on correspondence with Petrograd. In his 
opinion this was against liquidation by Iaw. So the case by a two 
to one decision again decided in favour of the defendant, since 

1 An English translation of the decrees formed an appendix to the judgment. 
2 [1923] 2 K.B. 643. 
3 Dicey, 866; Wolff, 218; Cheshire, 127. 



108 EXTRA-TERRITORIAL CONFISCATIONS 

the legal existence of the plaintiff was presumed to have disap
peared. This also meant that the plaintiff was not condemned in 
costs, for the court argued, if a non-existent person is unable to 
receive, he is also unable to pay. The Lords, however, did not 
concur. They unanimously upheld Lord Justice Atkin's view. 
Lord Cave, the principal spokesman, also inquired into the decrees 
at Iength and referred to Russian Constitutionallaw. By means 
of a thorough investigation of the context he concluded that the 
nationalization decree of December 14, 1917 (particularly 
having regard to section 4 which referred to a further elaboration 
which was never published as such in the form of a decree) was 
to be regarded as a political statement rat her than an actual 
nationalization. Moreover, he deemed the confiscation of the shares 
(decree of J anuary 26, 1918) inconsistent with the fact that the 
banks should have been nationalized already on December 14, 
1917; for then there could be no question of the title of the shares 
being transferred. He considered that the nationalization decree 
spoke of a future nationalization and concluded that the bank 
still existed. Judgment was given for the bank. 

Quite parallel to the Mulhouse-case was Sea Insurance Cy v. 
Rossia Insurance Cy and Employers Liability Assurance Corpo
ration Ltd 1. In the first instance legal existence was regarded as 
having disappeared, but was held unimpaired before the House 
of Lords, after the final decision in the Mulhouse-case had been 
given. The tendency of the decision in the M ulhouse-case mani
fested itself in various subsequent actions. It was assumed in 
Sedgwick, Collins and Cy Ltd. v. Rossia Insurance Cy 0/ Petrograd 
(Employers Liability Assurance Corporation Ltd, Garnishees) 2 

that the legal existence of the Russian corporation had not 
disappeared and the property of the corporation in England was 
not affected by the Soviet measures. This was likewise decided, 
with reference to the last-mentioned case, in Sabatier v. The 
Trading Cy 3. In the First Russian Insurance Cy case 4 legal 
existence was also assumed. It was the same in the ] upiter-cases, 

1 17 Ll.L.L.R. 316, 20 L1.L.L.R. 308. 
• [1926] 1 K.B. 1, [1927] A.C. 95. 
• [1927] 1 Ch. 495. 
• [1928] 1 Ch. 922. 
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where the Ropit acted 1. The decision Woronin, Lütschg and 
Cheskire v. Messrs. Frederick Hutk & Co 2, relying on the Mul
house-case 3, the decision Sedgwick, Collins and Cy 4 and The 
J upiter (No 3) I) also held that the legal personality had not 
disappeared. There was no quest ion of extra-territorial effect (i.e. 
the passing of the property of goodsin England to Soviet Russia). 
Otherwise the resemblance to the French conception of sociiti 
de fait was remarkable; here a Russian corporation was concerned 
without branches abroad, but possessing a very large portion 
of the assets, with the majority of the shareholders and managing 
directors in England. This was the ground for assuming residence 
in England. Further, the articles of association were still con
sidered in force, in so far as they had the force of contract. 
Neither did the court regard the rights of the shareholders as 
affected, since the stock as a chose in action, not tied to the seat 
of the company but to the shareholder's domicile, fell entirely 
outside Russian jurisdiction. 

If the attitude of English courts in the period up to about 
1929 could be characterized as conservative, a new interpretation 
of Russian law changed this in the 1930's, though the Companies 
Act 1929 rendered it still possible to come to a solution. In 1932 
the winding-up period opened with the decision Lazard Bros & 
Co v. Banque Industrielle de Moscou and Lazard Bros & Co v. 
Midland Bank Ltd 6. Wortley says 7 that "a bold move was 
made" by leaving the path of the established case law and de
ciding that the Russian bank in question had disappeared. This 
was done on the ground of fresh evidence; once again all the re
lative Russian documents were examined, including material 
not discussed in previous cases. A difficult point was the exact 
date on which the legal existence had disappeared; this was not 
clearly decided, but it was held by Lord Wright speaking for the 
Lords that "long before 1930 (the date material in this action) all 
traces of Czarist banks had vanished". 

1 The Jupiter (No. I) [1924] P. 236; The Jupiter (No. 2) [1925] P. 69; The Jupiter 
(No. 3) (1927] P. 122, P. 250. 

• [1925] A.C. 112. 
, [1927] A.C. 95. 
• [1927] P. 122 P.250. 
• 79 Ll.L.L.R. 262, Brit. Yearb. 1930,235, Clunet 1928,756, Z.j.O. 1929,303. 
6 rt 932] I K.B. 617, r 1935] A.C. 289 and 49 T.L.R. 94. 
, Wortley, Brie. Yearb. 1933, 6. 
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This decision underlay further case law; for the future similar 
judgments with regard to the evidence of the foreign law were 
given. We mention Russian and English Bank v. Baring Bros G 
Co 1, which also decided that the legal existence of the bank had 
vanished, so that the bank could not sue. The court advised 
winding-up in accordance with section 338 (2) of the Companies Act 
1929.Winding-up resulted 2; after aliquidator had been appointed 
it was first decided that this did not mean a revival of legal 
personality 3. But the liquidator in his capacity could act as a 
plaintiff 4. Also in Re Russian Bank for Foreign Trade 5 it was 
held that the legal personality had disappeared. For the first 
time in Re Russo-Asiatic Bank 6 a date was fixed on which the 
bank had ceased to exist. The date specified by the court was 
not later than J anuary 1918, at the time of the second decree 
respecting the nationalization of the banks 7. From Deutsche 
Bank und Diskonto Gesellschaft v. Banque des Marchands de 
M oscou 8 it likewise appeared that the legal existence of the bank 
was to be regarded as disappeared. 

In this development the Tallina-case 9 was remarkable, since 
here the line indicated by theMulhouse-case 10, but abandoned in 
1932 by the decision Lazard Bros & Co 11, was again taken. In 
the Tallina-case it was again held that the disputed Esthonian 
nationalization decree had not ipso facto deprived the cor
poration in question of its existence, but had rather ordered it 
to be wound up. 

e. The N etherlands 
Dutch case law on the existence of corporations is not entirely 

1 [1932] 1 eh. 435. 
I Re Russian and English Bank [1932]1 eh. 663. 
• Re Russian and English Bank [1934] 1 eh. 276. 
• Russian and English Bank v. Baring Bros & Co [1935] 1 eh. 120, [1936] A.C. 405; 

cf. infra, 121. 
• [1933] 1 Ch. 745. 
• [1934] eh. 720. 
7 Cf. Wohl, Ostrecht 1925, 113. 
8 (1938) 158 L.T.R. 364. 
• AIS Tallina Laevauhisus Ltd v. Tallina Shipping Co and Estonian State 5.5. Line 

(1946) 79 Ll.L.L.R. 245, Brit. Yearb. 1946,384, AIS Tallina Laevauhisus v. Estonian 
State 5.5. Line (1947) 80 Ll.L.L.R. 99, Brit. Yearb. 1947,416. I. Russian Commercial and Industrial Bank v. Comptoir d'Escompte de Mulhouse ana 
othel's [1923] 2 K.ß. 630, [1925] A.C. 112. 

11 La:al'd Bros & Co v. Banque Industrielle de Moscou, Lazal'd Bros & Co v. Midlana 
Bank Ltd [1932]1 K.B. 617, [1933] A.C. 289 and 49 T.L.R. 94. 
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unanimous. Several decisions considered the existence unim
paired, others considered the existence vanished. Thus it was 
held in Vseobtchaia Stroitelnaia Kompania v. Smit 1 that the 
existence had remained unimpaired, though the operation of the 
corporation in Russia was paralyzed. This was also the case in 
Helvetia v. De Nederlanden van r845, when the existence of the 
Russian insurance company Moskowskoie was at stake; the Hague 
District Court 2 considered public policy a bar; the Court of 
Appeal 3 arrived at continuance on account of the interpretation 
of the nationalization decree and the circumstances. Also in 
Latvian Shipping Co v. Montan Export 4, with no evidence to 
the contrary furnished, it was held that a nationalized Latvian 
corporation had not lost its existence. 

In Herani v. Wladikawkaz Railway Co 0, however, it was found 
that a corporation nationalized by Soviet Russia had ceased to 
exist. 

I. Sweden, Switzerland 
Both in Sweden 6 and Switzerland 7 it was found that the existence 
of the corporations had disappeared by nationalization. 

g. Rumania 
In Rumania the contrary is the case; otherwise decisions were 
made here on the ground of the non-recognition of the national
izing government 8. 

1 Dorclrecht District Court 12-1-1927, N.]. 1927,447, Ann. Dig. 1927-1928,71. 
• The Hague District Court 9-3-1933, N.]. 1933, 1662, Ann. Dig. 1933--1934,80. 
I The Hague Court of Appeal 3-6-1937, N.]. 1937, 1675, Ann. Dig. 1935-1937,204. 
• The Hague Court of Appeal 20-1-1950, N.]. 1950, No. 752. 
• Amsterdam District Court 11-6-1940, N.]. 1940, No. 1095, Amsterdam Court 

of Appeal 4-11-1942, N.]. 1943, No. 496, Ann. Dig. Suppl. Vol., 21. 
• FOl'sikl'ingsaktieselskapet NOl'ske Atlas v. Sunden-Cullbel'g, Supreme Court 18-10-

1929, Ann. Dig. 1929-1930,97; Commel'cial and Industl'ial Bank 0/ Russia v. Aktie
bolagetGötebol'gs Bank, Supreme Court 26-6-1931, Ann. Dig. 1931-1932, 142; Ruditzky 
v. Aktiebolaget Svenska Handelsbanken, Supreme Court 26-3-1932, Ann. Dig. 1931-
1932, 143; Stock holms Enskilda Bank v. Amilakval'i, Supreme Court 12-11-193B, 
Ann. Dig. Suppt. Vol., 107; Azov-Don Bank, Supreme Court 19-10-1945, Z.A.I.P. 
1949-50,499; Supreme Court 30-12-1947, Z.A.I.P. 1949-50,501; in the last mentioned 
case an Esthonian nationalization was at issue, the other cases dealt with Russian 
nationaliza tions. 

7 Banque internationale de Commerce de Petrograd c. Hausner, Swiss Supreme Court 
10-12-1924, R.O_ 50 II 507, Clunet 1925, 488; Wilbuschewitz c. Autorite tutelaire de la 
Ville de Zürich et Dep.t. de iustice du Canton de Zürich, Swiss Supreme Court 13-7-1925, 
R.O. 51 II 259, Clunet 1926,1110. 

S Banque russe pour le commerce etranger c. Association d'emprunt et de depot de 
Cetatea-Alba, Court of Cassation 4-11-1921, Clunet 1925, 1125; Court of Cassation 
5-12-1932, Clunet 1935, 71 B. 
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h. U.5.A. 
In the U.S.A. the same stand was taken as long as the national
izing government in question was not recognized; the rule to 
ignore the measures taken by an unrecognized state or govern
ment was consistently applied and the amendment given by 
Cardozo in the Sokoloff-case 1 was mentioned on this account, but 
not used. Fred. S. James 6- Co v. Second Russian Insurance Cy 2 

was a clear example of it. This conception was also apparent 
from Russian Reinsurance Co and Paul Rasor v. Francis R. 
Stoddard and the Bankers Tmst Cy 3. Petrogradsky Bank v. 
National City Bank 4 again accurately formulated the conceptions, 
stated in the Sokoloff-case and likewise arrived at the continuance 
of the nationalized corporation, as did Fred. S. J ames 6- Co v. 
Rossia Insurance Cy of America 5. The last-mentioned decision 
stated that the conception of the nationalized corporations 
which retained their existence would have to be reconsidered 
after a possible recognition of Soviet Russia by the U.S.A .. In 
this connection the case Vladikavkazsky Railway Co v. New York 
Trust Co 6 of 1934, and therefore after the recognition, is remark
,able. Here it was indicated that the dissolution of the corporation 
could not be recognized, since it was contrary to public policy. It 
was even said that the non-recognition of Soviet Russia was not the 
real reason why her decrees were denied any effect: "The fact 
that the present Russian government was not recognized was 
not the basis of our refusal to give effect to its decrees nationaliz
ing corporations and confiscating their property". On the con
trary: "it is hardly necessary to state, that the ... dissolution ... 
[andJ ... the confiscation ... is contrary to our public policy 
and shocking to our sense of justice and equity". Apart from the 
fact that no extra-territorial validity was granted to the con1is
,catory element in the dissolution, dissolution itself was to be 
regarded as contrary to public policy. This conception is seldom 
found. From the case law mentioned before, where dissolution was 
regarded as valid, it follows implicitly that the principle of 

1 Ann. Dig. 1923-1924,44,37 A.L.R. 712, Clunet 1925, 446. 
• Ann. Dig, 1925-1926,57; cf. Goeldlin de Tiefenau, 122. 
• Ann. Dig. 1925-1926,54, Clunet 1925,451, Clu"net 1925,1070. 
• Ann. Dig. 1929-1930,38, Clunet 1930, 782. 
• 37 A.L,R. 720, Clunet 1928, 789. 
• Ann. Dig. 1933-1934,65. 
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public policy was not applied. Several decisions even said so 
expressly. In France it was clearly expressed for the first time in 
Banque de Siberie c. Vairon et Cie 1. Application of public policy 
was rejected in Cie Nord de Moscou c. La Union et PM nix 
Espagnol 2 as weil as in Cockerill c. La Union et PMnix Espagnol 3 • 

Here explicit distinction was made between the confiscatory 
element and the extinction; and then the two aspects were con
fronted with public policy: "Sans doute la loi russe ne s'impose 
pas quand elle est incompatible avec l' ordre public Iranfais et la 
nationalisation sans indemnite est directement contraire aux 
principes Iranfais; mais il n' en reste pas moins que les banques 
russes ont cesse d' exister et cette suppression en soi, independamment 
de la conliscation qui en a eM la suite, n' est pas en contradiction avec 
le droit Iranfais". 

Extra-territorial effect of the confiscatory element was, indeed, 
universally rejected 4; conceptions about isolated confiscations 
did not distinguish themselves from conceptions of confiscations 
connected with the nationalization of a corporation. We already 
discussed the few exceptions 0. 

z. Winding up 01 Nationalized Corporations 

Now that the necessity of liquidation has been established, the 
practical question arises how to effect such liquidation. This is 
not so simple. The Soviet Russian confiscations and nationali
zations, the first on a large scale in modern history, caught legal 
public opinion more or less unawares. There was neither liqui-

1 Cour d'Appel of Bordeaux 2-1-1928, Clunet 1929, 115; Cass. 29-7-1929, Clunet 
1930,680. 

• Trib. Civil de la Seine 9-5-1925, Clunet 1926, 126; Cour d' Appel of Paris 13-6-1928, 
Clunet 1929, 119. 

a Cour d' Appel of Paris 23-12-1930,Clunet 1931,400; Cass.4-7-1933, Clunetl934, 662. 
This view is tacitly assumed in several decisions, e.g. Credit Franfais c. Koulmann, 
Trib. comm. de la Seine 23-1-1934, Clunet 1934,653; Societe Wildenberg c. Comptoir 
National d' Escompte, Trib. comm. de la Seine 15-1-1934, Clunet 1934, 653; Comptoir 
d'Escompte c. Rosen/eid et Brzezinski, Cour d'Appel of Paris 6-7-1935, Clunet 1936, 
916; cf. Bartin, I, 67 and Picard et Tager, Clunet 1929,131. 

• Cf. supra note 3; this is also evident from e.g. Banque Internationale de Com
merce de Petrograd c. Hausner, Swiss Supreme Court 10-12-1924, R.O. 50 II 507, 
Clunet 1925, 488; Herani v. Wladikawkaz Raylway Co, Amsterdam Distriet Court 
11-6-1940, N.]. 1940, 1607, Ann. Dig. Suppl. Vol., 21 and many other decisions. 

• Supra, 78, 91 ff. 
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dation suited to this situation, nor leading cases upon which to 
rely. It may be said, though, that the very events in Soviet 
Russia were the occasion of the introduction of a few statutory 
measures. Such regulations, notably made in the countries of 
judge-made-Iaw gave at least positive rules, though not made 
until a considerable time after the Soviet measures. In other 
countries, where there were no statutory regulations, consider
able confusion prevailed and courts had to manage with analo
gous application of law or had to be guided by what was deemed 
fair in the given case. 

a. Statute Law 
As regards statute law we may point to the English Companies 
Act 1929, of which sections 338 ff. in Part X are devoted to 
Winding up of Unregistered Companies 1; to section 977-b of the 
N ew Y ork Civil Practice Act 2 added in 1936 and to the legislation 
which has come into existence in some Eastern European coun
tries in view of the peace treaties with Soviet Russia after World 
War 1 3 . 

England 
The provisions of the Companies Act 1929 in sections 338 ff. 
obviously referred to the Russian corporations. It may be as
sumed, therefore, that the Russian nationalizations were the 
occasion for this legislation. Section 338 (1) (d) provides: "The 
circumstances in which an unregistered company may be wound 
up are as follows: 

(1) If the company is dissolved, or has ceased to carry on 
business, or is carrying on business only for the purpose of wind
ing up its affairs; 

(2) If the company is unable to pay its debts; 
(3) If the court is of opinion that it is just and equitable that 

the company should be wound up". 
From the second subsection of section 338 it follows that the 

Russian corporations, as unregistered companies might also be 
wound up: "Where a company incorporated outside Great 

1 The Companies Act 1948 has similar regulations in seetions 398 fi. 
• Seetion 977·b see Hollander, 171. 
I Cf. supra, 90. 
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Britain wh ich has been carrying on business in Great Britain 
ceases to carry on business in Great Britain, it may be wound up 
as an unregistered company under this Part of this Act, notwith
standing that it has been dissolved or otherwise ceased to exist 
as a company under or by virtue of the laws of the country under 
which it was incorporated". 

Naturally the subsection had been framed in general terms. 
So application was not only confined to Russian companies. 

New York 
This is also the case with the provisions of section 977-b included 
in the New York Civil Practice Act in 1936. Under these regula
tions: "an action may be instituted in the supreme court for the 
appointment of a receiver of the assets in this state of a foreign 
corporation, whenever such foreign corporation has assets 01 

property of any kind whatsoever, tangible or intangible within 
the state of New York, and (a) it has heretofore been or is here
after dissolved, liquidated or nationalized or (b) its charter or 
organic law had heretofore been or hereafter is suspended, re
pealed, revoked or annulled, or (c) it has heretofore ceased or 
hereafter ceases to do business, whether voluntarily or otherwise 
or by reason of the expiration of the term of its existence or by 
revocation or annulment of its organic law or by dissolution or 
otherwise". It is observed expressly sub 19 that "such liquidation, 
dissolution, nationalization etc .... shall not be deemed to have 
any extra-territorial effect ... " 

Poland 
In Poland 1 only conservatory measures were taken at first. By 
the decrees of November 23, 1918, and December 10, 1918, it was 
provided that the compulsory administration imposed by the. 
occupant was to be taken over by govemmenta1 officials. Such 
administration was mainly applicable to cases in which there was 
no owner of the corporation. Now these measures were also used 
in respect of the branches of nationalized Russian corporations 
(e.g. the Volga-Kama- and Azof-Don-Bank). No decision had as 
yet been taken about the title of property; even less on the legal 

1 See S. Rundstein, Ostrecht 1925, 330; S. Wierzbowski, Z.j.O. 1928, 1097; Perret, 
~6, 120,163,191; Rabinowitsch, Z.'.O. 1929,1109. 
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continuance of the corporations. As regards the latter the decree 
of June 13, 1922, did not bring anything new either. This decree 
provided that the branch offices of corporations which had 
their seats outside Poland before November I, 1918, could 
continue work only with special permission. If such permission 
was not granted within 6 months, they were to cease operations. 
No decision had yet been taken as regards their legal status. 
Neither did the mixed settlement committee created by the 
Riga treaty bring the matter nearer to its solution. Further con
servatory measures came in the form of circulars from the Minis
ter of Justice, dated May 14, 1925 1, addressed to the courts and 
the notaries public. The decree of May 25, 1927, stated amongst 
other things that foreign corporations, no longer existing in their 
horne countries or having no possibilities to continue operations 
in accordance with their articles of association, fell under the 
above compulsory management. Thus the decree also remained 
purely conservatory in nature. From the decision of J anuary 26, 
1927 2, however; it might be inferred that the court regarded the 
legal personality of the Russian corporation as extinguished. A 
definite regulation 3 was finally made in 1928. By the decree 
in question winding up of the property of the nationalized 
Russian corporations situated within the territorial limits of 
Poland was ordered. 

Latvia 
The tendency to regulate the position in Latvia already appeared 
from the Riga peace treaty 4. For this purpose some special 
provisions were added to the Companies Act 5, regarding the 
branch offices of nationalized Russian corporations : such branch 
offices were to go into liquidation according to their articles of 
association, unless within 6 months they resumed their operations 
with the consent of the Minister of Finance. If they had neither 
wound up, nor resumed operations, compulsory liquidation by 
the government was to follow. On April 17, 1925, this was 

1 z.t.o. 1928, 1087. 
• z.t.O. 1928, 1237. 
• Decreeof March 22, 1928,Z.f.O.1928, 1164. 
• Martens, Nouveau Rec. 3° serie, XI, 888. 
I Act of ]uly 31,1924, Z. f. Osteur. Recht 1(1925),93. 
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changed 1: if the reorganization and the re-starting of operations 
had not yet begun by that time, winding up was only possible. 
So the option had gone. A special decree was enacted 2 for two 
insurance companies, the Rossia and the Zizu, to which winding 
up was applicable. A particular feature of this decree was that 
compensation was made on a gold basis. On September 16, 1927, 
there came, at last, the further regulation of the winding up of 
the banks 3. 

Esthonia 
On the occasion of the Dorpat peace treaty 4 a legal decree was 
also made in Esthonia, which was very soon promulgated 5. It 
provided for the possibility of the reconstruction of the branch 
offices of Russian corporations established in Esthonia. If this 
did not take place, the property was placed under legal control as 
bona vacantia. In 1921 it was still provided 6 that the corporations 
did not exist any longet and were to be placed under management 
by the government. Further details about the liquidation are 
lacking. 

China 
In China a special regulation was made with regard to the nation
alized Banque Russo-Asiatique, which had several branch 
offices in China 7. 

? Initiative 
One encounters various questions in winding up a corporation 
nationalized elsewhere. Assuming that the remains of the corpo
ration are doomed to disappear the first question arising will be 
who may take the initiative for winding up. 

That shareholders ought to be able to do so is apparent. They 
are the main interested parties; consequently statutory regula
tions regarding winding up of corporations in general (apart 

1 z. t. Osteu". Recht I (1925), 275. 
• Decree of September 17, 1926, Z.j.O. 1927, 56, 82. 
• Z.f.O. 1927, 1359. 
• Martens, Nouveau Rec. 3° serie, XI, 864. 
• Decree of October 27, 1920, according to Rabinowitsch, Z.f.O. 1929, 1113. 
• According to Wohl, Ostrecht 1925, 67, 68. 
7 On this Perret, 96, 120, 163 and Annexes. 
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from nationalization) always empower them to demand dissolu
tion. As regards the present winding up their powers are proved 
by both statute law 1 and case law 2. 

Creditors are also entitled to take the initiative for winding 
up 3. 

Case law has not considered whether both the management of 
the corporation and a debtor ought to be able to demand winding 
up. No doubt both are interested and it seems fair that they 
mayaiso demand winding up 4. 

Finally, winding up ordered by the court might be justifiable 
on the ground of public interest 0. 

The question who may take the initiative for winding up gives 
rise to a second question: when can such initiative be taken? In 
general this proved possible, if only there was property in the 
country where the winding up was demanded 6. English statute 
law requires that the company "has been carrying on business in 
Great Britain" 7, to which the case law added that the company 
was to have or at least to have had a place of business in Great 
Britain. At first this was strictly applied 8, but afterwards liberal
ly interpreted 9 and finally abandoned completely 10. 

1 New York Civil Practice Act, Section 977-b, sub. 2. 
I As to England it was stated in Russian and English Bank v. Baring Bros & Co 

[1932] 1 Ch. 435, that shareholders had not the right to take this initiative; but in 
Dairen Kisen Kabushiki Kaisha v. Shiang Kee [1941] A.C. 373, it was held that they 
did have the right. The latter point of view was taken in France as weil: L' Association 
des porto urs de parts de la Banque Internationale de Commerce de Petrograd et H enneants 
c. Banque Internationale de commerce de Petrograd e.a., Trib. comm. de la Seine 17-8-
1934, Clunet 1935, 125; Maximott c. Societe de Banque Volga-Kama, Trib. comm. de la 
Seine 22-1-1934, Clunet 1935,125. To the same effect the Austrian decision L.G. Vien
na 3-3-1951, according to Seidl-Hohenveldern, 122 note 31; likewise the Belgian case 
Decke1's en Van der Heyden c. Soc. Tannerie de I'Azott, Trib. comm. of Liege 25-3-1938, 
Bulletin vol. 41, 273. 

• New York Civil Practice Act, Section 977-b, sub 2; Russian and English Bank v. 
BaTing Bros & Co [1932] 1 Ch. 435; Re Azott-Don Commercial Bank [1954]1 All E.R. 
947; Banque Scandinave et Vve Rosen/hai c. Kamenka e.a. (Banque Azo//-Don), Trib. 
comm. de la Seine 21-1-1935, Clunef 1935, 134. 

• Cf. Sollogoub, 150. 
• Sollogoub, 1St. 
• Cf. e.g. the New York Civil Practice Act, Section 977-b. 
7 Section 338 (2) of the Companies Act 1929; section 400 of the Companies Act 

1948. 
• Sabatier v. The Trading Cy [1927] ICh. 495; In re Tea Trading Co and Popo!! 

B1'ol he1's [1933] 1 Ch. 647. 
• In re Tovarishestvo Manu/ac(ur Liudvig Rabenek [1944] Ch. 404, a hotel can be 

considered a place of business. 
10 Banque des Marchands de Moscou v. Kindersley [1951] ICh. 112, sufficient tbat 

there were assets of the bank in this country. To the same effect Re Azo/t-Don Com
mercial Bank [1954]1 All E.R. 947 (cf. I.C.L.Q. 1954,506). 
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c. What Law is Applicable? 
Questions on the taking of the initiative, on winding up in 
general, will be governed by the law applicable to the winding 
up. This is, of course, the lex tori for those countries where a 
statutory regulation exists. But this offers also little difficulty 
for other countries. There, too, the lex tori is applied, since the 
law of the confiscating state is certainly not applicable. Because 
of the very confiscatory operation it is not applied outside the 
territorial limits 1. Moreover, application of the lex tor1: is in 
accordance with the principle of the lex rei sitae 2. Meanwhile, as 
far as possible, the corporation's articles of association will be 
taken as a starting point in which case a wide interpretation may 
sometimes be required owing to torce mafeure 3. 

d. Which Assets? 
An important question is what property is wound up and its 
extent. A corporation is nationalized in a certain country and 
has certain property, whether or not retained by branch offices 
in several other countries. In every other country winding up in 

1 lf nationalization is attended with a total upheaval of the legal system, as for 
instance was the case in Russia where Czarist law was substituted by Soviet law, it 
might be possible to consider application of the old law; such application of dead law, 
however, is to be rejected; cf. supra, 30. 

2 Perret, 80; a plain indica tion of the lex fori as governing la w is found in Deckers 
en Van der Heyden c. Soc. Tannerie de l'Azoff, Trib. comm. of Liege 25·3·1938, Bulletin 
vol. 41, 273. 

• Vlasto c. Banque Russo·Asiatique, Trib. comm. de la Seine 26·4·1922, Clunet 1923, 
933: the "evenements de force maieure dont la Russie est la theatre" were to be taken 
into account; Banque russe pour le commerce etranger, Trib. civil de la Seine (Ref.) 
3·5·1926, Clunet 1927,358; election of the management by co·optation was held valid 
("seul procede de reconstitution possible en l'absence d'assemblees generales"); Fred. S. 
fames &- Co v. Rossia Insurancy Cy of A merica, Clunet 1928, 789: legality of the action 

ot the management was to be tested for fairness and good faith rat her than for strictly 
formal regulations; Pelrogradsky Bank v. National City Bank, Ann. Dig. 1929-1930, 
38, Clunet 1930, 782: the management was held competent though its powers were 
expired under the articles of assoeiation; Severnoe Securities Corp. v. London &- Lan· 
cashire Ins. Co (1931), eit. Hollander, 44: surviving directors, less than a quorum, 
were held competent to act as conservators of the properties of the company; Re 
People by Beha (Northern Insurance Co and Moscow Fire Insurance Co) (1931), eit. 
Hollander, 44, 45: a sole director of the dismembered company can act as conservator 
(on condition of surety); Woronin, Lülschg and Cheshire v. Messrs. Frederik Hulh &
Co 79 Ll.L.L.R. 262, Brit. Yearb. 1930, 235,· Clunet 1928, 756, Z.f.O. 1929, 303: 
meeting of shareholders not called in line with the articles of assoeiation; the same 
AIS Tallina Laevauhisus v. Tallina Shipping Co and Estonian State S.S. Line (1946) 
79 Ll.L.L.R. 245; Helvetia v. De Nederlanden van r845, The Hague District Court 
9·3·1933, N.]. \ 933, 1662, Ann. Dig. 1933-1934,80: liquidator held competent though 
not appointed by a meeting of shareholders in accordance with the artic1es of assoei· 
ation. Cf. however supra, 99. 
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accordance with the law of such country, being subject as far as 
possible to the articles of association materializes sooner or later. 
It is obvious that such windings up are territorially limited. The 
winding up in France of a corporation nationalized in Soviet 
Russia comprises only the property situated in France. Property 
situated elsewhere cannot be included in such winding Upl. This 
rule is apparent 2 from the special legislation on this point. It 
can hardly be otherwise, as long as international agreements 
are lacking. The reason for this is that winding up of a branch 
office in a certain country or of property situated there can 
never pretend to be fullliquidation of the corporation 3. At any 
rate it can never include the corporation's property affected by 
the nationalization. The winding up therefore bears a very 
peculiar character: no winding up of the entire corporation, 
but yet winding up of the corporation. No winding up of the 
entire corporation: the different branch offices are cut off from 
the centre and are loose fragments. No branch can allege to 
demand the subordination of any other. They have been degener
ated simultaneously and in fact have no connections whatever 
amongst them, being all fragments of one and the same killed 
corporation. Hence, there is yet winding up of the corporation. 
Each fragment is a fragment of the corporation. Hence Perret's 
"separation absolue des patrimoines dans l'espace, unite du pa
trimoine dans le temps" 4. 

1 Benoist et Levieux c. National City Bank 01 New York, Brussels District Court 20-
12-1934, Clunet 1935,671; Brussels Court of Appeal 11-7-1936,R.C.D.I.P.1937, 121 and 
11-7-1938, Bulletin vol. 41, 273 (re Banque Russo-Asiatique); Nobel c. Deutsche Bank 
c.a., Cour d' Appel of Paris 15·6-1937, Clunet 1937, 812 (appeal case of the decision Trib. 
comm. de la Seine 20-1-1936, Revue Darras 1937, 117); Stockholms Enskilda Bank v. 
Amilakvari, Swedish Supreme Court 12-11-1938, Ann. Dig. Suppl. Vol., 107; Re Azov
Don Bank, Swedish Supreme Court 19-10-1945, Z.A.I.P. 1949-50, 499. As to situs 
problems cf. supra, 44 ff. 

• New York Civil Practice Act, section 977-b sub 1: ..... the assets in this state 
... "; as to Poland, Latvia, Esthonia, China, cf. supra, 115 ff. 

• Meanwhile some decisions supporting this opinion are to be found: Banque Russe 
c. Technogor, Cour d'Appel of Paris 3-1-1944, R.C.D.I.P. 1948,81; Helvetia v. De 
Nederlanden van I845, The Hague District Court 9-3-1933, N.]. 1933, 1662, Ann. Dig. 
1933-1934,80, The Hague Court of Appeal 3-6-1937, N.]. 1937, 1675, Ann. Dig. 
1935-1937,204; Commercial and Industrial Bank 01 Russia v. Aktiebolaget Göteborgs 
Bank, Royal Court of Stockholm 18-3-1930, Revue Darras 1930,695, Z.I.O. 1930,675 
and Swedish Supreme Court 26·6-1931, Ann. Dig. 1931-1932, 142; German Reichs
gericht 11-7-1934, ].W. 1934,2845, Clunet 1935, 164. As for England it is stated that 
on the one side exclusively the English assets can be controlled, but on the other hand 
it is held that it is none the less the corporation which is being wound up and not the 
English affairs thereof, Russian and English Bank v. Baring Bros 0- Co [1936] A.C. 
405, at p. 428; cf. M. Mann, I.C.L.Q. 1954,690. • PeITet, 143. 
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e. Powers 01 the Liquidator 
In practice the liquidator possesses all powers which he needs to 
wind up the business properly. He is allowed to sue and to be 
sued, and, as regards the socieM de lait sometimes deemed to be 
present in France, this go es still further than the action of the 
societi de lait itself. The rule in France is that the liquidators 
"constitueront un conseil de liquidation avec les pouvoirs les plus 
etendus pour representer la banque en demande comme en delense, 
realiser l' actil en bloc ou en detail, a l' amiable ou autrement, apurer 
l~ passij, regler tous les comptes et laire le necessaire selon tes lots 
et usages du commerce sans aucune exception ni reserve" 1. The 
New York Civil Practice Act also grants extensive powers in 
section 977-b under (12): "Any receiver ... shall have an the 
powers and duties in addition to those herein provided for, as are 
possessed by and conferred upon receivers and trustees by the 
law of the state of N ew Y ork". In England the question whether 
the liquidator should act in his own name or in the name of the 
corporation has been of importance. As regards the Russian and 
English Bank, after a liquidator had been appointed, it was first 
decided that this did not imply a revival of legal personality 2. 

Later on the liquidator instituted legal proceedings to recover a 
certain claim 3, acting on behalf of the Russian bank. The 
court dismissed the claim because the legal existence of the bank 
had vanished. There was no alternative for the liquidator but to 
claim in his own name. The matter at issue was: were the liqui
dator to collect the amount on behalf of the bank, defendant would 
run the risk of having to pay again at a later date, because he 
would have paid to a non-existent person. The House of Lords', 
however, decided otherwise in 1936 (three to two decision!) so 
that the liquidator was to act on behalf of the bank after all 5. 

If possible, the liquidator is appointed in accordance with the 

1 L' Association des porteurs de parts de la Banque Internationale de Commerce de 
Petrograd et Henneants c. Banque Internationale de Commerce de Petrograd e.a., Trib. 
comm. de la Seine 17-8-1934, Clunet 1935, 125; Nahoum c. Banque russe pour le 
commerce etranger, Trib. comm. de la Seine 3-12-1934, Clunet 1935, 125; Ancelle c. 
Soc. de Naphte russe, Trib. comm. de la Seine 22-1-1934, Clunet 1935, 125; Maximotf c. 
Soc. de Banque Volga-Kama, Trib. comm. de la Seine 22-1-1934, Clunet 1935, 125. 

I In 'Te Russian and English Bank [1934] 1 Ch. 276. 
• Russian and English Bank v. Baring Bros & Co [1935]1 Ch. 120. 
• Russian and English Bank v. Baring Bros & Co. [1936] A.C. 405. 
• Russian and English Bank v. Baring Bros & Co. 54 T.L.R. 1035. 
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articles of association, but many situations are conceivable in 
which another choice is made 1. The statutory provisions give 
various positive regulations 2. 

It stands to reason that the liquidator must advertise claims. 
He shall also state a time-limit for the presentation of claims. 
This is apparent both in the countries where there are statutory 
enactments 3 as weIl as from the case law in other countries '. 

f. Distribution 
It would not seem to be difficult to indicate in a general formula 
the order of distribution to be adopted. After settling the claims 
the creditors should be satisfied, the balance, if any, being applied 
to satisfy the shareholders. However, this gives rise to many 
questions. 

We have already seen that the assets in question are territorial
ly limited. The liquidator will not be able to sue elsewhere, al
though there are a few decisions which show exceptions to this 5. 

A corporation which is nationalized, has been strangled in prin
ciple; foreign branch offices or certain properties deriving their 
existence or status from their relationship to the corporation are 
going to be in the air. The connection has vanished and it is 
difficult to regard such branch offices or loose items other than 
as fragments which are only good for winding up. Inthe absence 
of a world-wide regulation perforce territoriality of the assets is 
the starting point. The settlement of claims of the branch can 
therefore only comprise such claims as can be enforced before 
the forum of the branch. Afterwards the creditors come in.Which 
are they and which debts are concerned? Is there a distinction 

1 Cf. the decisions mentioned supra, 121, holding that the management, 
eventually completed, could act as liquidator under the articles of association; 
differently Banque Scandinave et Vve Rosentkal c. Kamenka e.a. (Bank Azott-Don), 
Trib. comm. de la Seine 21-1-1935, Clunet 1935, 134; here a mandataire de iustice was 
appointed in contravention of the articles of association. 

• New York Civil Practice Act, section 977-b; the English Companies Act; Polish 
legislation. 

• E.g. New York Civil Practice Act, section 977-b, sub 11: minimum of 60 days; 
Polish decree of March 22, 1928, Z.f.O. 1928, 1164, section 9: three months. 

• Wilbuschewitz c. Autorite tutelaire de la ville de Zürich et Dept. de iustice du canton 
de Zürich, Swiss Supreme Court 13-7-1925, R.O. 51 II 259, Ctunet 1926, 1110; ho
chorow's Erben g. Obergericht Zürich, Swiss Supreme Court 26-10-1929, R.O. 55 I 289, 
Ann. Dig. 1929-1930,99; Deckers en Van der Heyden c. Soc. Tannerie de l'Azott, Trib. 
comm. of Liege 25-3-1938, Bulletin vol. 41, 273. 

• Supra, 120. 
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to· be made between creditors whose debts have been created 
prior to the time of the nationalization and those created there
after? Are the claims of creditors who are to be regarded as 
local, i.e. whose claims have been created by business done with 
the branch office to be exclusively admitted ? Is there a distinc
tion to be made according to the nationality of the creditors? 
These are some questions the courts and legislation are confronted 
with and which have been answered in different ways. If it is 
assumed, as was done in France, that a corporation nationalized 
elsewherewith a branch office in France, still hadacertain existence 
as societi de jait with limited opportunities to continue operations, 
both creditors before and those after the nationalization must be 
included in the liquidation. So in this case unitt dans le temps 
may be spoken of 1. This is difficult, if there is no question of 
societt de jait, although it will seldom occur that the fragment -
entirely dislocatedin this instance-was still carrying on business; 
the fact is that this will often be practically impossible and also 
be dismissed by the courts. Should it occur, however, that a 
creditor's claim was created after the nationalization, it is only 
fair not to exclude hirn from winding up 2. 

How is the category of creditors further determined? There is 
no uniformity of opinion on this point. A distinct tendency to 
give priority to creditors possessing the nationality of the 
country where the winding up takes place, or having claims 
created in such country, is perceptible, as is a tendency to exclude 
creditors, whose claims are deemed to be localized in the country 
where nationalization took place 3. On the other hand the con
ception is also found that no distinction should be made and that 
all creditors have equal rights on the strength of the principle 
that a debtor is Iiable for his debts with all his property 4. 

In the New York Civil Practice Act Section 977-b, 16, the rule 
is such that first of all the "creditors with valid attachments ... 
shall be paid in the order of their priority". After that it is the 
turn of "persons residing and corporations organized in the 

1 Perret, 143. 
• This is apparent for example from the New York Civil Practice Act, which also 

covers a corporation which "has heretofore been ... dissolved, liquidated or nation
alized ... " 

• Cf. PeITet, 157. 
• Cf. Perret, 142. 
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United States ... and the ... claims based on causes of action 
which accrued or arose in the State of New York". Finally the 
"claims of all other creditors" are paid. . 

In Poland 1 only creditors of Polish nationality were paid and 
other creditors only in so far as their claims were created on 
Polish territory (section 14 of the Act of 1928). 

A similar provision was made in the regulation enacted in 
Latvia 2. 

The winding up effected in China with regard to the Banque 
Russo-Asiatique only admitted the claims of such creditors as 
had carried on business with the Chinese branch offices 3. 

In England, according to Perret 4, restriction to local creditors 
applies; however, in the decision Russian and English Bank v. 
Baring Bros 0- Co this was left open, whereas by Re Azojj-Don 
Commercial Bank and Re Banque des Marchands de Moscou the 
contrary was clearly stated: other than local creditors mayaIso 
participate 6. 

In Deckers en Van der Heyden c. Soc. Tannerie de L'Azojj 6 

Belgium dismissed creditors with the nationality of the confis
cating state on the plea that as citizens of such state they bene
fited indirect1y by the confiscation. In another Belgian decision 
a claim, deemed to be localized in the place where the confisca
tion was effectuated, was rejected on the ground that the claim 
became extinguished by confiscation 7. Otherwise this plea was 
also used in Deckers en Van der Heyden c. Soc. Tannerie de l'Azojj. 

In Switzerland 8 the decision was to the contrary, just as in 
France 9; here claims were admitted of creditors possessing the 

1 Z./.O. 1928, 1164. 
• Z./.O. 1927, 1359. 
• Perret, 163. 
• PeITet, 147. 
• Russian and English Bank v. Baring Bros 6- Co [1936] A.C. 405; Re Azo//-Don 

Commercial Bank [1954] 1 All E.R. 947; Re Banque des Marchands de Moscou (No. 2) 
[1954] 2 All E.R. 746. 

• Deckers en Van der Heyden c. Soc. Tannerie de l'Azo//, Trib. comm. of Liege 25-3-
1938, Bulletin vol. 41, 273; cf. PeITet, 155, 157; also Niboyet and Travers, Travaux 
1935, 11. 

, Compagnie Belgo-Luthuanienne d'Electricite, Brussels Court of Appeal 25-6-1947, 
Clunet 1950, 864. 

8 Wilbuschewitz c. Autorite tutelaire de la ville de Zürich et Dep.t. de iustice du canton 
de Zürich, Swiss Supreme Court 13-7-1925, R.O. 51 1I 259, Clunet 1926, 1110. 

• Teslenko c. Banque Russo-Asiatique and Aratzkot/ c. Banque Russo-Asiatique, 
Cour d'Appel of Paris 22-7-1929, Clunet 1929,1095; a different view was held in some 
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nationality of the confiscating state and of creditors whose 
claims were deemed to be situated in the confiscating state. 
It might be conceivable that here there would be reciprocity. 
From the decisions T eslenko c. Banque Russo-Asiatique and A ratz
koff c. Banque Russo-Asiatique 1 it appeared that in France differ
ent views were held. Creditors who carried on business with the 
Chinese branch offices, were allowed to participate in the winding 
up in France, even though creditors in China, who carried on 
business with French branch offices were excluded from partici
pation. So the fundamental rule of egalite des creanciers was 
applied. However, proof of the claim and details about the divi
dends obtained outside France were required, so that settlement 
might be made. 

After the creditors finally the shareholders 2. What will be 
their position? Do they have any rights whatever to the balance? 
The view might be taken that the rights of the shareholder are 
so closely connected with the country where the headquarters 
of the corporation are nationalized that such rights have been 
extinguished with the nationalization. However by doing so the 
shareholder's rights would be unduly localized and this is 
contrary to legal reality. Outside the nationalizing country the 
rights have not vanished, if there are items of property situated 
abroad. For shareholders 3 as for creditors hardly any other 
decision can be taken than that of a ratable distribution ", if no 
balance is to be left or rights are to be granted to the government. 
Rights granted to the government is less desirable since the state 
cannot very weH be given the benefit of the confiscation effected 

decisions of the Trib. comm. de la Seine: Teslenko c. Banque Russo-Asiatique 28-3-1927, 
Clunet 1929, 78; Rabinovitch c. Banque russe pour le commerce etranger 15-5-1925, 
Clunet 1927, 354; Societe pour l'Approvisionnement et l'Industrie des cuirs et peaux c. 
Banque russe pour le commerce etranger 26-11-1925, Clunet 1927, 354. 

1 Supra, 124. 
2 Cf. Seidl-Hohenveldern, 125. 
• Dairen Kisen Kabushiki Kaisha v. Shiang Kee [1941] A.C. 373; Wilbuschewitz c. 

Autorite tutelaire de la ville de Zürich et Dep.t. de iustice du canton de Zürich, Swiss 
Supreme Court 13-7-1925, R.O. 51 II 259, Clunet 1926, 1110; Prochorow's Erben g. 
Obergericht Zürich, Swiss Supreme Court 26-10-1929, R.O. 55 1289, Ann. Dig. 1929-
1930,99; Deckers en Van der Heyden c. Soc. Tannerie de l'Azott, Trib. comm. of Liege 
25-3-1938, Bulletin vol. 41, 273; Compagnie Belgo-Lithuanimne d' Electricite, Cour 
d' Appel of Brussels 25-6-1947, Clunet 1950, 864; Stockholms Enskilda Bank v. A milak
vari, Swedish Supreme Court 12-11-1938, Ann. Dig. Suppl. Vol., 107. 

• Ripert, Travaux 1935, 29; Perret, 186. 
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by another state 1. As in the case of creditors exclusion of share
holders of the nationality of the nationalizing country might also 
take place here. Several times, however, it was decided otherwise 2. 

If not a single shareholder turns up after being duly called 
upon the problem of disposing of the surplus arises. This is not 
a problem in England 3 because the Crown asserts its rights; but 
otherwise a situation arises similar to that in U.S. v. Belmont 4. 

In this case no claimant turned up and the U.S.A. obtained a 
right to the balance, solely by virtue of the Litvinov Assignment. 
From this it might be inferred that in other cases the state's 
rights are by no means certain. Be that as it may, whether or 
not the state is granted rights, the result in both cases is un
satisfactory. In the former case the state benefits by a confis
cation, in the latter the balance is doomed to remain suspended. 

1 In England it has been suggested in this eonneetion that the Crown might assert 
rights on bona vacantia: Dicey, 296; M. M. Wolff, Z.t.O. 1933, 723; Wortley, Brie. 
Yearb. 1933,3; cf. Seidl-Hohenveldern 115-116. From the decision In Re Banque 
Industrielle de Moscou [1952] 1 Ch. 919 it is apparent that, not a single shareholder 
playing apart, only the "surplus and no more thari that surplus, was saved to the 
Crown"; to the same effeet Re Azott-Don Commercial Bank [1954) 1 All E.R. 947; cf. 
Perret, 187. As to France it is argued by Niboyet, Travaux 1935, 34, that no propor
tional distribution should take place but that the State must be entitled to the surplus. 

• From Deckers en Van der Heyden v. Soc. Tannerie de I'Azott, Trib. comm. of Liege 
25-3-1938, Bulletin vol. 41, 273, it is apparent that neither the confiscating state nor 
citizens of that state may participate ; different opinion, however in Prochorow's Erben 
g. Obergericht Zürich, Swiss Supreme Court 26-10-1929, R.O. 55 I 289, Ann. Dig. 1929-
1930, 99; Stockholms Enskilda Bank v. A milakvari, Swedish Supreme Court 12-11-
1938, Ann. Dig. Suppl. Vol., 107; cf. also Seidl-Hohenveldern, 126. 

• Supra, n. 1. 
• 301 U .S. 324 (1937); cf. supra, 92, 93. 



CHAPTER V 

WEIGHING OF OPINIONS - CONCLUSIONS 

I. INTRODUCTION 

It is clear from our study that the views on the validity of con
fiscations are rather unanimous. Yet it can hardly be said that the 
law of various countries contains concrete rules in this respect. 
It is even remarkable that in England and the United States 
where common law plays the major role, part of the questions 
connected with confiscation are covered by legislation 1, which 
is not the case in most other countries. Judges therefore have 
taken a very important part in law making. This can also be seen 
from the fact that a great number of various arguments are used 
though most cases came to the same result. 

The question we have to consider now is whether, in spite of 
the variability of the arguments employed, certain principles 
can be found which produced the rationes decidendi. 

With respect to this question the arguments used by the courts 
must be weighed one by one and be tested on their merits. It is 
obvious, however, that two points are of great importance. 
First of all, state sovereignty plays a prominent part: this is 
illustrated in territorial confiscations by the act of state doctrine 
and in extra-territorial confiscations by the rejection of the 
operation of foreign state authority on domestic territory. Se
condly it must be weIl borne in mind that a confiscation always 
leads to harsh results. Adecision while refusing the validity of a 
confiscatory measure in respect of a certain person, will in fact 
often cause confiscation of the property of an other 2. This 
illustrates the great difficulties in which judges are involved. 
Sovereign state authority on the one side and the interest of the 
individual on the other are the two poles of the problem. 

1 Sup1'a, 114 ff. 
• Cf. in/1'a, 142 ff. 
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II. TERRITORIAL CONFISCATIONS 

I. Solutions 01 the Problem in Various Countries 

Mainly two opinions are at issue in the recognition of the validity 
of territorial confiscations; this is obvious from the cases. On the 
one side it is stated that a domestic confiscation is to be accepted 
by foreign courts. As a rule this point of view is based upon the 
opinion that a confiscation is an act of state and therefore is 
not reviewable by the courts of a foreign country. On the other 
hand courts take the standpoint that a territorial confiscation 
cannot have legal consequences elsewhere; this opinion is mainly 
based upon the ground that a confiscatory decree or measure 
cannot have legal consequences since it is repugnant to the public 
policy of the lorum. 

Recently the argument of conflict with the law of nations is 
used in some cases which refuse to grant validity to territorial 
confiscation of the property of aliens. 

Non-recognition of the confiscating state or government as a 
ground for rejection of a confiscatory measure needs no further 
discussion. This ground is not specially connected with confis
cations but is used to reject the legislation of the unrecognized 
state or government in a very general way; all legislative measures 
are considered to be a nullity 1. 

In considering the rationes decidendi we must go back to the 
heart and the essence of confiscation 2. Confiscation is undoubted
ly a typical conception in the field of public law; it is an act of 
state which emanates as such from the ius imperii. It is the act 
of a sovereign government knowing no earthly master but only 
equal partners. Since a government has t:he factual power to 
execute its acts within its own territory irrespective of the nation
ality of the inhabitants, this means an unconditional validity to 
its acts within the limits of its own territory. These acts, it is 
true, will be realized as a rule through normal channels, so that 
redress can be sought in the domestic courts. The very feature of 
the act of state, however, is its absolute validity and effectiveness 

1 Cf. supra, 27 ff. 
Z Cf. supra, 5 ff. 



TERRITORIAL CONFISCATIONS 129 

on domestie territory within the scope given to it by the acting 
government. 

When foreign courts encounter such acts of state they must 
take astand: recognition or rejection. The conflict is whether 
the principle of respect due to the acts of a foreign government, 
or the principle of the inviolability of private property will 
prevail. As a rule a difference in evaluating the confiscatory 
measure is also at issue: in the act of state doctrine the character 
of sovereignty of the confiscation decides the matter; in the other 
view the consequences on the law of property are decisive. 

z. Non-reviewability 01 Territorial Conliscations 

a. The Act 01 State Doctrine: Secondary Immunity 
By the act of state doctrine the sovereignty character of the 
confiscatory measure is considered of decisive importance: as 
the sovereign in his immunity shows a certain magie inviolability 
- whieh sovereign will sit in judgment upon his equals? - so a 
certain nimbus enwraps the act of the sovereign. And consequent
ly the immunity ratione personae, whieh this immunity ratione 
materiae 1 was evolved from, is very closely connected with the 
latter. In this respect we can speak of secondary immunity. This 
character is clear from the Anglo-American conceptions: "Every 
sovereign state is bound to respect the independence of every 
other sovereign state, and the courts of one country will not sit 
in judgment on the acts of the government of another done with
in its own territory" (Underhill v. Hernandez 2). " ... a seizure 
by astate is not a thing that can be complained of elsewhere in 
the courts" (American Banana Co. v. United Fruit Co 3). The 
action" .... is not subject to re-examination and modifieation 
by the courts of this country" (Oetlen v. Central Leather Co 4). 
"The courts of one country will not sit in judgment on the validi
ty of the acts of another done within its own jurisdiction"; this 
principle does not deprive the court of jurisdietion over the case 
but "requires only that when it is made to appear that the foreign 

1 Cf. Mann, L.Q.R. 1943,46 and Re, 27. 
2 168 U.S. 250 (1897). 
3 213 U.S. 347 (1909). 
• 246 U.S. 297 (1918). 
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government has acted in a given way on the subject-matter of 
the litigation, the details of such action or the merit of its result 
cannot be questioned, but must be accepted by our courts as a 
rule for their decision" (Ricaud v. American Me/al Company 1). 
In English decisions the same wordings are used, often even citing 
the American precedents 2. 

It is interesting to trace the nature of this secondary immunity 
and to seek its limits. The Anglo-American decisions, it is true, 
state that the principle of secondary immunity prevents a review 
by the courts. Some'formal conditions, however, are made, either 
expressly or tacitly. 

First Requirement: a Purely Domestic Contiscation 
First, a purely domestic confiscation must be at stake. This 
is expressly stated in e.g. Underhill v. Hernandez 3 (" •••• acts .... 
done within its own territory"). Tacitly, this inference can be 
drawn from its contrast to many decisions which refuse to grant 
extra-territorial operation to confiscations. The latter view must 
indeed be taken, though the wordings of some decisions are very 
general :" .... when a government .... is recognized .... such 
recognition is retroactive in effect and validates all the actions 
and conduct of the government so recognized from the commen
cement of its existence" (Oetlen v. Central Leather Co '). 

Second Requirement: a Governmental Act 
Secondly the confiscation must be a governmental act (whether 
the government is recognized is set aside). This is clear from many 
decisions and is iIIustrated for instance by Cia Minera Ygnacio 
Rodriguez Ramos S.A. v. Bartlesville Zinc Co 5. In this case the 
governmental character of the act was thoroughly inquired into. 
But when it is established that "the foreign government has 
acted in a given way .... " (Ricaud v. American Metal Company 6) 
no further inquiries are allowed to be made, neither investigations 

1 246 U.S. 304 (1918). 
• E.g.Lutherv.Sago~[I92lll K.B. 456,[1921]3 K.B. 532. 
• 168 V.S. 250 (1897). 
• 246 U.S. 297 (1918); Mann has the view that the act of state doctrine involves 

recognition even of extraterritorial effect, Mann, L.Q.R. 1943, 170. 
• Ann. Dig. 1925-1926,67; in O'Neill v. Central Leather Co, 37 A.L.R. 748 (1925) a 

deviating view is held; cf. supra, 66 and Re, 87. 
• 246 U.S. 304 (1918). 
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into the formal validity. Consequently Van Panhuys 1 explains 
the opinion of McNair 2 in this respect by stating that it is only 
necessary to prove that the act is an act of the government or of 
a governmental official, who is not in advance unqualified to take 
measures of a certain kind. It may even be wondered whether 
this condition may be made. From the cases it appears to be 
satisfactory when the act has governmental character. In Ameri
can Banana Co v. United Fruit Company 3 Mr Justice Holmes 
stated: "The very meaning of sovereignty is that the decree of 
the sovereign makes law". Following in the footsteps of this 
case it was said in Eastern States Petroleum Co. v. Asiatic Pe
troleum Corp ': "A foreign sovereign power must, in our courts, 
'be assumed to be acting lawfully"'. To the same effect it was 
stated in Banco de Espana v. Federal Reserve Bank I) that "the 
question of the validity under Spanish law of the secret decree, 
or any other step in the purported acquisition of title to the silver 
by the Spanish government, is not open to examination by us". 

b. Act 01 State Doctrine Irrespective 01 Nationality 
The Anglo-American view does not go beyond these two condi
tions, the domestic confiscation and the governmental character 
of the act. It does not discriminate as to the nationality of the 
victims, though this point is not always wholly c1ear. In Oetlen v. 
Central Leather Co 6 it was also considered that the principle of 
non-reviewability was limited to cases where the property "at the 
time (of the seizure) was owned and in the possession of a citizen 
of Mexico". This limitation, however, was soon dropped. It was 
not applied in Underhill v. Hernandez 7 and American Banana Co 
v. United Fruit Co 8; in Ricaud v. American Metal Company 9 it 
was rejected in so many words: "The fact that the title to the 
property ... may have been to an American citizen who was not 
in or a resident of Mexico at the time it was seized ... does not 

1 Van Panhuys, 228. 
• McNair, Legal Ettects 01 War, Cambridge, 1948,375. 
• 213 U.S. 347 (1909). 
• Ann.Dig. 1938-1940,90, 139A.L.R. 1211 (1942). 
• Ann. Dig. 1938-1940, 12. 
• 246 U.S. 297 (1918). 
, 168 U.S. 250 (1897). 
8 213 U.S. 347 (1909). 
• 246 U.S. 304 (1918). 
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affect the rule of law that the act within its own boundaries of 
one sovereign state cannot become the subject of re-examination 
and modification in the courts of another". 

It is quite obvious that the principle of non-reviewability of 
the foreign act of state would be partly deprived of its material 
features if nationality would playa role. The nature of the rule 
is based on the respect due to the foreign sovereign. This 
sovereign has executed a certain act and, by "the force of 
territorialism", was able to do so. To hirn the nationality of 
the victims is of no importance: his sovereignty covers his 
whole territory. Courts while discriminating with regard to 
nationality, would interfere with the principle of secondary 
immunity, because they would evaluate the act. The very essence 
of the rule is that "the merit of its result cannot be questioned" 1. 

c. The Act 01 State Doctrine is not a Rule Purely 01 Private Inter
national Law 
The real nature of the rule becomes evident: it is not a rule purely 
of private international law. Re even points out that the rule 
is to be considered "more than a principle of the conflict of 
laws" 2. Apart from the question of "more or less", obviously 
this rule yet has a character different from the normal rules of 
private internationallaw. This difference must be well borne in 
mind. The rule being purely one of private international law, 
there would be reason for the parties to prove the foreign con
fiscatory law as matter of fact, as usual in England and the 
U.S.A. 3. Inquiry into the Jegality of the confiscatory measure 
would be possible, or the constitutionality of the measure could 
be tested. And the correction of public policy could be applied in 
the end. 

It is clear, however, from all precedents that the rule is not to 
be considered a rule of private international law, though it is 
in harmony with the lex rei sitae principle. The very essence of 
the rule is that the merit of the result is not reviewable. Accep
tance of the principle means unconditional submission to the 
act of state and it can therefore be said that the rule is derived 

1 Ricaud v. American Metal Company, 246 U.S. 304 (1908). 
• Re, 159. 
• Cf. supra48, . 
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from the Iaw of nations, closely allied with the immunity ratione 
personae. Since in the Iaw of nations questions are settled under 
the rules of this sphere of law, quite different from the categories 
of private international Iaw, it is conceivable that the act of state 
doctrine has been called a ruIe: "unfortunately in fact amoral" ; 
for whatever conceptions of justice or morality the courts of the 
forum may have they are to accept the result and "there is no 
question of evaluating the result in the light of the existing 
public policy" 1. In the American cases this has been pointed out 
more clearly than in the English and other precedents. This is 
illustrated by the sensational case Bernstein v. Van Heyghen 
[<reres S.A. 2. 

d. Case Law is not always Wholly Clear 
In English case law the principle is not put with the same vigour. 
In L~tther v. Sagor 3 it was said indeed referring to American 
precedents that " .... recognition is retro-active in effect and 
validates all the actions and conduct of the government so re
cognized from the commencement of its existence"; and it was 
stated (by Lord J ustice Bankes) : "It must be quite immaterial 
for present purpose that the same views are not entel tained by 
the government of this country, are repudiated by the vast 
majority of its citizens and are not recognized by our laws". On 
the other hand, however, the eventual conflict with public policy 
was considered by Lord Justice Scrutton. His Lordship advised 
great caution in this respect. He referred to the heavy taxes in 
England and stated: "But it appears a serious breach of inter
national comity, if astate is recognized as a sovereign independent 
state, to postulate that its legisJation is contrary to essential 
principles of justice and morality". By this consideration the 
principle of non-reviewability is impaired. As to this rule even 
the slightest notion of an alternative ought to be out of the ques
tion, because the two conceptions do not bear with each other. 
Once the principle of non-reviewability is accepted, it would be 
a logical error not to discuss the merit of the result, but to take 

1 Re, 161. 
• Ann. Dig. 1947, 11, Clunet 1950,228, A.].I.L. 1948,217, Col. L.R. 1947, 106; cf. 

Re, 146. 
• [1921] 1 K.B. 456, [1921] 3 K.B. 532. 
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this viewonlyin such cases which do not cause too much injustice. 
It is absolutely illogical first to seek out the lesult and, if this 
might have been worse, to take the argument that "the court of 
one country will not sit in judgment on the validity of the acts 
:of another". Once the suggestion of an alternative is made, the 
act of state doctrine is in fact thrown overboard, since this rule 
has an absolute character 1. 

In a Dutch case the same view is taken. The Hague Court of 
Appeal 2 stated that a Dutch court is not allowed to pass upon the 
validity of the acts of a foreign (in casu Mexican) governmellt. 
This judgment was upheld by the Supreme Court of the N ether
lands 3, but the court added that Dutch public policy did not 
prevent accepting the validity of the title to property as things 
were. Here an alternative was also suggested. 

With even more vagueness the principle was used in German 
case law. In Scherbatow g. Lepkes Kunstauktionshaus 4 the plain
tiff referred to the conflict with public policy. The plea was 
rejected on the grounds that a Hoheitsakt (governmental act) 
cannot be excluded by public policy. This argument is reminis
cent of the act of state doctrine. On the other hand it was ex
pressly considered that in the given case no inconsistency with 
public policy was at issue. 

The principle as such notably employed in Anglo-American 
case law, is outlined clearly by now: only the governmelltal 
character of the act may be tested and, if it turns out that a 
governmental act is at stake, the domestic confiscation is to be 
accepted unconditionally. 

1 This point is not put quite clearly by Seidl-Hohenveldern,48.Though commending 
the utmost reserve as to the use of public policy, still he does not decline the possi
bility. However, the principle of respect due to the foreign governmental act is 
celativized in this way. 

• Petroservice v. EI Aguila, The Hague Court of Appeal 4-12-1939, N.]. 1940, No. 
27, Ann. Dig. Suppl. Vol., 16, note. 

• EI Aguila v. Petroservice, Supreme Court 7-2-1941, N.]. 1941, No. 923, Ann. Dig. 
Suppl. Vol., 16, note. Paul Scholten, in his note to this decision (N.]. 1941, No. 923) 
rightly holds the possibility of an alternative wrong; but he does regret such conse
quence; cf. also Offethaus, Mededelingen Ned. Ver. voor Intern. Recht (Transactions 
of the Netherlands Branch of the International Law Association) 1948 (No. 26),32. 

• L.G. Berlin II, 11-12-1928, Z./.O. 1929, 1366~ 
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3. Refusal of the Consequences of Territorial Confiscations 

In France the question is put quite differently. Here the conse
quences of the confiscation in the field of the law of property 
are emphasized and the governmental character of the act is 
relegated to the background. The act may be tested in accordance 
with this conception; the constitutionality and the intention of 
the decree may be investigated; and public policy mayaiso be 
invoked. This was pointed out very c1early in the Ropit-case 1: 
" .... reconnaUre le gouvernement d'un pays ... n'est en aucune 
faryon convenir de faire siennes, .... les moeurs et les lois de la 
Nation dirigee par le gouvernement reconnu". And so public policy 
does come into play: " .... que ce decret .... n'est en rtalitt qu'un 
fait de spoliation" and "il heurte les bases memes de droit franryais". 

4. The View of Seidl- Hohenveldern 

Besides the two opinions mentioned above, the view of Seidl
Hohenveldern should also be noted. This takes another line and 
operates with three maxims, viz. the respect due to the foreign 
governmental act, the principle of protection of private property 
and the principle of territoriality 2. The latter principle, based 
by Seidl-Hohenveldern on state sovereignty, is to the effect that 
every state has to decide exc1usively upon the title of property 
situated within its own territory (an "international anerkannten 
Rechtsgrundsatz, der seinerseits auf dem Prinzip der Staatensouver
änität beruht. Danach besitzt jeder Staat die ausschlieszliche Zustän
digkeit, über die Rechtmäszigkeit des Erwerbes von Eigentum zu ent
scheiden, das innerhalb seines Gebietes gelegen ist"). In our opinion 
the view of Seidl-Hohenveldern is not exactly right. First, the 
maxim of the respect due to the foreign act of government beco
mes meaningless unless the results are not open to discussion. 
Seidl-Hohenveldern impairs this point by relativizing the maxim. 
Besides, the acceptance of a principle of territoriality need not 
cause the inevitable and unconditional acceptance of all the 

1 Etat russe c. Cie Russe de Navigation a Vapeur et de Commerce (Ropit), Trib. comm. 
of Marseilles 23-4-1925, Clunet 1925,391, Cour d' Appel of Aix 23-12-1925, Clunet 1926, 
667, Cour de Cassation 5-3-1928, Clunet 1928, 674. 

• Seidl-Hohenveldern, 7, 8. 
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consequences of this principle by the courts. Taking this line 
appears to be a petitio principii, because public policy consequent
ly would be excluded in every case governed by the lex rei sitae. 
Seidl-Hohenveldern does not go that far. Finaily, the main ob
jection to the view of Seidl-Hohenveldern is to be found in his 
opinion that territorial confiscations are to be considered by 
preference valid elsewhere mainly on the ground that two out of 
the three maxims speak in favour of the principle. In this "two 
to one decision", however, the learned author has relativized the 
issue in a dangerous way. 

5. Our Own Opinion 

a. The Problem 
The conflict between the two conceptions, as we see it, turns on 
the question whether the respect due to the foreign act of state 
or the respect for the inviolability of private property as incor
porated in the law of the forum ought to prevail. 

In the first place it can be ascertained that under the act of 
state doctrine a domestic confiscatory measure is to be held 
valid elsewhere. But in the French conception such a confiscatory 
decree is governing law in principle as weil. The former view is 
based on the rule of secondary immunity, derived from public 
international law; in the latter view the confiscatory decree is 
applicable by virtue of a rule derived from private international 
law: the confiscatory law is considered governing law under the 
lex rei sitae principle. So far the same results are achieved. But 
now the roads begin to part: in the Anglo-American view the 
result is not open to discussion but French courts do quest ion it. 
Confronting the two conceptions the first question will be 
whether the rule applied by Anglo-American courts is really a 
rule of public internationallaw. Would this be the case then the 
matter would also be decided as regards countries such as e.g. 
the Netherlands, whose legislation contains the rule that the 
jurisdiction of the courts is limited by exceptions recognized in 
public internationallaw 1. 

1 Section 13a of the Act giving General Principles of Legislation of the Kingdom. 
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b. The Act 01 State Doctrine is not Unconditionally Applicable 
As lawsuits between private persons are concerned with public 

international law, ascertaining the proper law is always a very 
difficult question. How frequently does not the law presented as 
public internationallaw have anational flavour I? One thing is 
quite apparent: the immunity ratione personae, as for acts iure 
imperii at least, is considered a rule of public internationallaw 
throughout the world. But the immunity ratione materiae, the 
secondary immunity, is a controversial subject; opinions about 
the question whether the secondary immunity is a rule of 
public international law differ. This rule is in conflict with 
another rule, viz. the principle of the inviolability of private 
property. This principle is not only entrenched in the law of the 
overwhelming majority of countries but has also been developed 
inta a principle of the international sphere (cf. Universal Decla
rationof Human Rights). Consequently weare faced withacontro
versy of two international duties. The issue is whether a rule 
which as a rule of public internationallaw is controversial, or a 
rule of international character which orders respect for the invio
lability of private property, will be applied. In that light we are 
of the opinion that a court must have full scope to adopt the 
latter view. This need not by any means lead to the opinion that 
to do so would cause embarassment to the Executive or would 
"imperil the amicable relations between governments and vex 
the peace of nations" 2, or even "become a casus belli" 3. For 
what in fact 1S the case if a court applies this view? The court 
need not go into the question whether a confiscation is valid 
and has full operation within the boundaries of the confiscating 
state. This is not unthinkable indeed, but really of no importance. 
Moreover this could be considered indeed a violation of the fo
reign sovereignty. 

c. Foreign Courts Need Only Sit in Judgment on the Consequences 
01 a Conliscation 
The confiscatory measure had better not be impaired so far as 

1 Occasionally this field of law is indicated to be international law as interpreted 
and applied by our courts; cf. the title of Hyde's Intemational Law, chiefly as inter
p,eted and applied by the United States. 

• Unde,hill v. He,nandez, 168 V.S. 250 (1897); Ame,ican Banana Co. v. United 
F,uit Co., 213 V.S. 347 (1909). 

• Luthe,v. Sago, [1921]1 K.ß. 456, [1921]3 K.ß. 532. 
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the operation, validity and consequences within the boundaries 
of the confiscating state are at issue. The foreign judge has nothing 
to do with such questions. It is only his task to pass upon the 
consequences claimed as regards his own territory. In that case 
his own jurisdiction is involved. He need not state that the mea
sure in itself is unconstitutional or is inconsistent with the 
principles of justice and morality 1. It is sufficient to point out 
that the consequences demanded cannot be adopted under the 
jurisdiction of his country; they are excluded by the principle 
of public policy. If the court sees no inconsistency with public 
policy, then the consequences are accepted. 

d. Test for Constitutionality or Legality of Confiscatory Decree is 
undesirable 
It is conceivable, we said, that a court will go into the legality or 
constitutionality of a confiscatory decree. A confiscatory measure 
has always two kinds of features: the measure in itself belongs to 
the domain of public law, but its consequences are related to 
the law of property. If the latter element is put in the forefront 
the view might be taken that the rule of foreign law is to be 
applied the same way the foreign judge would do 2. If the latter 
has the right to go into the legality or constitutionality of the 
measure, then the court of the forum must also be free to make 
examinations on this point. It is quite obvious, however, that 
many reservations are to be made. A confiscatory law has indeed 
important consequences on the law of property, but undeniably 
in itself it is an act of the sovereign. It is undesirable that foreign 
courts pass upon the validity of such act; this is to be left to the 
courts of the acting state. In our view only the consequences of 

1 Meanwhile this did happen: in Ver. voor de Effectenhandel v. de Bataafsche, 
Supreme Court of the NetherJands, 13-3-1936, N.]. 1936, No. 281, the 5upreme Court 
held it possible to judge of the question whether according to Dutch opinions a foreign 
act in itself is contrary to the principles of a due and lawful legislation; to the same 
effect Jansma, 32. Ditto Wladikavkazsky Railway Co. v. New York Trust Co, Ann. Dig. 
1933-1934, 65 (U.5.A.); Etat russe c. Cie Russe de Navigation a Vapeur et de Commerce 
(Ropit) , Trib. comm. of Marseilles 23-4-1925, Clunet 1925,391, Cour d'Appel of Aix 
23·12-1925, Clunet 1926, 667, Cour de Cassation 5-3-1928, Clunet 1928,674; Moulin c. 
Volatron, Trib. comm. of Marseilles 25-5-1937, Clunet 1937, 535, 5. 1938.2.105, Ann. 
Dig. 1935---1937, 191, Cour d'Appel of Aix 25-3-1939, Ann. Dig. 1938-1940, 24; 
Potasas Ibericas c. Bloch, Cour de Cassation 14-3-1939, Clunet 1939,615, 5. 1939.1.182, 
Ann. Dig. 1938-1940, 150; Bloch c. Potasas Ibericas, Cour d'Appel of Nimes 19-5-1941, 
Gaz. du Palais 1941.2.105. 

• ~lann, L.Q.R. 1943, 157. 
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confiscation are to be faced; since they play their part in the law 
of property consequently they may be held to come within the 
principle of the rei sitae rule, unless public policy is invoked. So 
the governmental character of the act itself calls for restraint as 
regards the review of such measure, but on the other hand cer
tainly does not prevent an appreciation of the consequences as 
to the jurisdiction of the forum. 

e. Opposition to the Act of State Doctrine 
Strictly speaking in the act of state doctrine the term lex rei 
sitae had better not be mentioned, since this might be confusing. 
It is the very essence of the rule, regarded as a rule of public 
international law, not to examine the consequences. The term 
lex rei sitae is typically one of private internationallaw and is not 
here to be used. It is true, however, that the act of state doctrine 
is in harmony with the rei sitae rule as regards the fundamental 
application of a domestic confiscatory measure elsewhere. Hence 
e.g. Mann 1 is induced thinking that in the act of state doctrine 
the rei sitae principle is in the end decisive. On his standpoint 
this is conceivable since he considers the consequences of the act 
of state doctrine, the amoral doctrine, in fact unacceptable 
consequences. Consequently he supposes that it becomes possible 
to invoke public policy. However, this would deprive the act 
of state doctrine of its essence. 

Other suggestions to avoid the amora! consequences have also 
been made. In the U.S.A. the act of state doctrine culminated, 
as Re points out, in Bernstein v. Van Heyghen Freres S.A. 2), 
which case was rather disturbing. In this case the rule was con
sistently applied and the result was held not open to discussion 
by the court. This result though no more smarting than in earlier 
cases, presented a very disagreeable character indeed. "The 
decision forcefully demonstrates the injustice that may result 
from the application of the 'rule of decision' principle" 3. The 
court, meanwhile, found that it might be possible that the prin-

1 Mann, L.Q.R. 1943, 56; to the same effect e.g. Wolff, 534. 
• Ann. Dig. 1947, 11, Clunet 1950, 228, A.].I.L. 1948,217; cf. Re, 146. Here the 

act of state doctrine was applied though the Nazi-regime was already defunct. To the 
same effect Banco de Espana v. Federal Reserve Bank 0/ New York, Ann. Dig. 1938-
1940,12; cf. Seidl-Hohenveldern, 27. 

• Re, 151. 



140 WEIGHING OF OPINIONS. CONCLUSIONS 

ciple of non review was inapplicable if there had been a determi
nation by the Executive to that effect: " ... our own Executive 
which is the authority to which we must look for the final word 
in such matters ... ". A letter, dated April 13, 1949, from the 
Acting Legal Adviser of the State Department 1 contained the 
important passage: "The policy of the Executive ... is to relieve 
American courts from any restraint upon the exercise of their 
jurisdiction to pass upon the validity of the acts of Nazi officials". 
This letter came too late to be taken into account in the action in 
question. Re sees no way to get rid of the act of state doctrine, 
in the Anglo-American sphere at least: "the principle is firmly 
entrenched in the law" 2. Though he prefers to shake off the 
principle (" ... the 'rule of decision' principle has earned a well
deserved rest" 3), Re, as things are, hopes for the best from an 
"energetic ]udiciary and a cooperative Executive" 4. Van Pan
huys, too, though holding the principle in itself most elegant and 
rational 6, stands for cooperation with theExecutive. On thewhole 
he believes that an international convention regarding the limi
tations of the jurisdiction of the courts in these matters would be 
very desirable 6. This would mean a step forward for the Anglo
American courts which must but rest on their precedents. 

So some trends indicate a tendency not to adopt the conse
quences of the "amoral principle". 

f. Our Own Opinion further Developed 
In our conception the rule is entirely thrown overboard; and 
judges can make free approaches. It is not necessary,~ then, that 
the Executive influences the decisions by giving instructions. 
This is not unusual in the Anglo-American sphere indeed, but we 
hold it undesirable on the whole: it interferes with the indepen
dence of the court; besides the risk of political decisions becomes 
obvious. 

It is of importance to develop our view somewhat further. Al-

1 Dept. 0/ State Bull. 1949, 592. 
• Re, 169. 
• Re,170. 
I Under these eireumstanees diplomatie ehannels must be resorted to for a 

remedy; Re, 75. 
• Van Panhuys, 222. 
• Van Panhuys, 227. 
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though allowing public policy to come into it, this does not mean 
that public policy is always applicable 1. 

I nlluence 01 N ationality 
It might be possible to take account of nationality and of bona 
or mala lides of the person who acquired the confiscated property. 
We think that it is incorrect to take account of nationality, as 
was the case in a French decision 2. Courts of a certain country 
have to see justice done. Though the law of their country may 
have anational colour, it can hardly be seen as law and justice 
exclusively to their citizens and as "am I my brother's keeper" 
to aliens. 

Inlluence 01 Bona Fides 
An inquiry into the existence of the bona lides 3 of a person who 
acquired the confiscated goods will become of more importance. 
Supposing a Dutch court would take our stand and consequently 
would have scope to invoke public policy, then two important 
points would be open to the court: First, it would have to decide 
whether the consequences of the confiscation in the subject-matter 
were of a nature to exclude in fact the foreign law, ordinarily 
applicable. This in itself would be a very difficult decision. 
Secondly, the court would have to find the rule which did apply. 
In the Netherlands no doubt section 2014 of the Civil Code would 
govern the situation with respect to movables. This would mean 
that for three years after the confiscation the decision has to be 
in favour of the original owner, unless the opponent would have 
acquired the confiscated goods in market overt. In the latter 
case the original owner would recover his property only on 

1 To invoke public policy is sometimes considere dundesirable since such use might 
impede commercial intercourse, cf. Seidl-Hohenveldern, 19, 52. This argument, 
however, is not a strong one, for it should be put in the reverse: if every court did 
apply the principle of public policy, such application would lead to less confiscations. 
Cf. also] ansma, 35. 

• Inre Camp. Mexican Eagle, Cour d'Appel of Rouen 27-7·1943,5. Table Quinq.1941-
1945, 214 (Cf. Niboyet, Traite, IV, 437). Seidl-Hohenveldern, 36, 37, suggests that 
such consideration played apart both in the French Rapit-cases (cf. supra,59 ) and in 
the litigations in re Patasas Ibericas (cf. supra,61 ), since the major part of the actions 
of the corporations involved was in Freneh hands. To the same effect A.G. Waiblingen 
26-6-1948, Z.A.I.P. 1949, 139; L.G. Kassel 20-7-1948, Z.A.I.P. 1949, 138; A.G. 
Dingolfing 7-12-1948, Z.A.I.P. 1949, 141. ]ansma, 35, agrees with our opinion. 

3 Cf. W olff, 527. 
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payment of the value. If the action of the original owner is 
brought three years after the confiscation, the bona-fide purchaser 
is protected (unless the contract of sale presents a void causa), 
but not so the mala-jide purchaser. This is based upon the following 
propositions. Confiscation is put on a level with involuntary loss 
of possession as pointed out in section 2014 1. Besides, a person in 
possession is held to be mala-jide when he knows that his goods 
came from confiscation. In general it is a question of bad faith if 
the person who acquires property knows that he obtains this from 
an illegal possessor. Here the problem of the vicious circle may 
arise. The state which executes a confiscation owing to its own law 
cannot be said to possess in bad faith under that law. According 
to the same law the state's assignee is not mala-jide. It is obvious, 
however, that once the consequences of the foreign confiscatory 
law are excluded by virtue of public policy, then the law of the 
forum must state whether there is bad faith or not. 

g. Particular Features oj Conjiscation oj Debts 
As already observed, it will be an extremely difficult decision 
for a judge to apply the principle of public policy, in particular 
when confiscation of debts (for convenience the term confiscation 
of debts is used though as a matter of fact confiscation implies 
a creditor's rights vis-a-vis a debtor) is at issue, which will 
often take place on nationalization of corporations. Both a 
creditor and a debtor will always figure ; the property is based 
upon the vinculum iuris between two persons. 

Lije Insurance 
The following example illustrates this. 

In a given country the branch of a foreign life insurance 
company is nationalized. The man who took out a policy with 
this branch, payable as a rule at the branch-office 2 - the law 
of the confiscating state is to be held the proper law of the 
contract - will not be able to claim his rights before the courts 
of the confiscating state. In fact both the branch and the policy
holder are affected by the confiscation. Now, the policy-holder 

1 This can be held possible in view of the wide interpretation given to this notion 
in Dutch case law. 

I E.g. Dougherty v. Equitable Lite Assurance Society, Ann. Dig. 1933-1934,67. 
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will as yet try to claim performance either at the head-office, or 
at a branch-office elsewhere. Various factors are to be borne in 
mind in this respect. First, the branch, though not being a 
separate corporation, is usually considered one 1. This is so in 
accordance with the insurance law of many countries ordering a 
deposit of the premium-reserve of the contracts taken out by 
the branch. This mere circumstance prescribes caution. Moreover 
the policy will as a rule contain the term: payable at the branch
office. Consequently the court would be obliged to alter the 
contract on this point, if it would give judgment for the policy
holder. This has occurred indeed 2, but it is going quite far. Be
sides, the point at issue must be well borne in mind. By the 
nationalization of the branch the policy-holder with a branch
policy is automatically affected. The "capital" of the branch 
is (except for the free reserves) no property in the proper sense of 
the word: it is the counter-value of the liabilities of the branch. 
So the curious fact arises that nationalizing the branch of a life 
insurance company will not primarily affect the branch, but other 
persons. If the claim of the policy-holder, directed against the 
head-office, is rejected, the confiscation continues as regards the 
policy-holder; to the company this means only loss of apart of 
the "earning capacity" and, if any, of the real property. This may 
be of importance but in itself is less serious. Not until judgment 
is given in favour of the policy-holder is the company considerably 
affected; then confiscation as regards for the policy-holder has 
disappeared. Here judges are between Scylla and Charybdis: 
whether they will reject the claim or give judgment for the 
claimant: a confiscation in fact takes place in both cases. In such a 
situation application of the principle of public policyis unsuitable, 
even undesirable. Public policy in this case will result in making 
the other person a victim of the confiscation; in the light of this 
a positive indication urging the use of public policy is lacking. If 
the case is settled by the rule normally applicable the result 
will surely be harsh. But once public policy is invoked the result 
is no less harsh. Moreover the use of public policy means a de
viation from the normal rule. And it may be asked whether 

1 Cf. Prölss, Z.A.I.P. 1951, 203; this argument will sometimes do in the case of 
banks as weil; cf. Seidl-Hohenveldern, 96. 

, Bürger v. New York Life Assurance Cy, 43 T.L.R. 601; however cf. infra, 144 
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justiee and morality speak so strongly in favour of deviation 
from the rule normally applicable . We think not 1. 

A similar case may occur in a somewhat different form. In 
Germany the Nazi-regime confiscated life-insurance-po]ieies of 
J ews. This amounted to the confiscation of the sums insured or 
the surrender values. The companies were forced to pay off. It 
was therefore not a matter of confiscation of the company, 
chiefly ending in loss of "earning capacity" with the automatie 
consequence of confiscation of the property of a policy-holder, 
but just the reverse: confiscation directly of an insurance with 
the consequence of ]oss of some "earning capacity". Now jewish 
policy-holders started proceedings against another branch, viz. 
in the U.S.A., but their claim was dismissed 2. Smarting though 
this result may be to the persons insured, there was no reason to 
affect the Ameriean branch. Here too, a positive indieation to 
the use of public policy was lacking. 

It is imaginable, meanwhile, that the branch-policy is not 
clear respecting the place of performance; or that the branch 
is established in a country not ordering deposition of the pre
mium-reserve. Then whieh way the decision will go will depend 
on the circu):l1stances. It is clear, however, that there must be 
serious grounds to deviate from the rule normally applicable. 

Debts in General 
This problem may arise in various forms; the life-insurance's 
case only covers a special aspect. To put it generally the matter 
at issue is how to adjudieate upon the confiscation of debts. If 
the property of the creditor is confiscated, including the debt, 
then adecision elsewhere, giving judgment in favour of this 
creditor, will always present confiscation vis-a-vis the debtor. 
We reject such adecision. In these cases it is of partieular im
portance to ascertain the actual execution of the domestic 
confiscation 3. Only in that case will judgment in favour of the 

1 To the same effect Pe'TI'Y v. Equitable Lile Assurance Society 01 the U.S.A., 45 
T.L.R.468. 

2 Kleve v. Basler Lebensversicherungs-Gesellschaft, Ann, Dig. 1943-1945,4; Bloch v. 
Basler Lebensversicherungs-Gesellschaft, 73 N,Y.S, (2 d) 523, extract in A .].I.L. 1948, 
502. Similar ease Supreme Court of Switzerland 12-4-1946, R.O. 72 III 52 (1946). 

3 As a matter of fact by execution must be understood execution by the confis
cating state. If the debtor voluntarily payed his debt to the confiscating state, with 
the latter being unable to exert factual coereion, then such payment need not release 
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creditor make the other a victim. The confiscation being only a 
paper measure without effective seizure has in fact not taken 
place 1. Then it is thinkable that judgment may be given for the 
creditor elsewhere; he will not need to base his claim on public 
policy since he will plead that the debtor is not released from 
his debt. It is not, as a matter of fact, a wholly hypothetical risk 
that the confiscating state will as yet collect the debt. Courts 
elsewhere, however, can hardly impose such a risk on the creditor. 
They can take account neither of a confiscation which may 
be executed perhaps in the future, nor of the possibility that 
a claim might be yet brought before another forum 2. 

It is quite obvious, meanwhile, that adecision on the question 
whether or not a debt may be collected will often be very difficult. 
The creditor will have to prove that the contract permits the 
forum as a place of performance. In this respect a situs-concep
tion is often used, which we do not consider wholly correct. In 
Chapter II 3 we pointed out that the situs-problem regarding 
confiscation is in fact rather simple: the matter at issue is to 
ascertain whether the confiscating state is able to execute a 
confiscatory measure with its own means of power, i.e. without 
another state's assistance. Such being the case, then territorial 
confiscation is at issue. Moreover, courts of the foreign forum 
need only assurne a confiscation if the measure has in fact been 

the debtor: Reichsgericht Germany 13·6-1934, I.W. 1934,2537, Seidl-Hohenveldern, 
151. In our opinion this case is not a case of territorial confiscation, cf. supra, 54 ff. 
However, we cannot approve the decision Wolff v. Oxholm (1817) 6 M & S, 92, Pitt 
Cobbett H, 59; here the debtor payed under coercion. This case is ranked with the 
German decision by Seidl-Hohenveldern, 151, but we consider this to be wrong. 
Neither appears the case cited by the author to be analogous with Williams V. Bru//y, 
96 U.S. 176 (1877); for in the latter case the decision was based upon the fact that the 
measure of an unrecognized government, whose "whoie fabric of its government (was) 
broken in pieces" , was to be considered a nullity. 

1 This should be a general rule to any confiscation, cf. infra, 157. 
• To the same effect Sedgwick, Collins 0- Co Ltd. v. Rossia Insurance Cy of Petrograd 

(Employers Liability Assurance Corp. Ltd., Garnishees) [1926] 1 K.B. 1, [1927] A.C. 
95; in some other decisions, however, the risk of double payment was considered; in 
these cases the claim of the creditor was rejected: Russian Reinsurance Co. and Paul 
Rasor V. Francis R. Stoddard and the Bankers Trust Cy, decision App. Div., Clunet 
1925,451, Court of Appeals, Ann. Dig. 1925-1926,54, Clunet 1925, 1070; to the same 
effect the decisions in first instance in Petrogradsky Bank v. National City Bank, Ann. 
Dig. 1929-1930,38; by the Court of Appeals, however, the plea of double payment 
was rejected. Besides rightly it was put in the case Sedgwick, Collins 0- Co Ltd. that 
the risk of double payment could not be so great, since other states should take 
account of this decision. 

• Supra, 54 ff. 
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executed 1. In that case the court has to decide first whether it 
will take account of the confiscation; if the confiscation is not 
taken into account the court must decide from the contract 
whether the forum might be permitted as a place of performance. 
If the confiscation has not been executed, or if an extra-territo
rial confiscation which can not be executed by the confiscating 
state itself is at issue, then the court need take no account of the 
measure. In such a case the court may perhaps somewhat easier 
take the forum as a place of performance. In Seidl-Hohenveldern's 
views given to the situs-problem 2 two sides of the quest ion are 
somewhat confused, viz. the question whether a territorial or an 
extra-territorial confiscation is at issue, and the question, left to 
the court of a given country, how to decide in the case of debts. 
The first question is an actual one 3 in that it has to be ascertained 
whether the confiscation has been executed by the confiscating 
state; the second question relates to the interpretation of the 
contract '. It may be demonstrated indeed in view of the in
terpretation of the contract that the confiscating state acted 
wrongly strictly speaking. However, with the confiscation once 
executed, this would be pointless. 

The reverse of the problem mayaiso come in issue: viz. when 
no property of the creditor, but property of the debtor is con
fiscated. In this case, too, it is painful to the debtor to be forced 
to perform the contract elsewhere. However, the debtor having 
suffered a certain loss, this can hardly influence his indebted
ness 5. To decide whether the claim may be granted will be a 
separate question 6. It is clear that confiscation of debts has a 

1 Cf. supra, 144, 145, in/ra, 157. 
• Seidl-HOhenveldern, 83. 
• The latter question plays a major role e.g. in the English decisions from the War 

of Independence, cited by Seidl-Hohenveldern, 90; cf. also McNair, Legal e//ects ... , 
348; the fact that here acts by the colonies of North America, while in astate of 
rebellion against His Majesty, were at issue, took an important part in these cases. Cf. 
in/ra note 6. 

• It goes without saying that this will often be decided on grounds of equity in 
view of the extremely difficult situation; cf. Seidl-Hohenveldern, 102. 

• Yosselevitch c. Terestchenko, Cour d'Appel of Paris 23-4-1931, Clunet 1931, 1117. 
Obviously it will be a different case if the debtor has to deli ver a particular object 
which has been confiscated. Here it becomes impossible to perform: Marchak v. 
Rabinerson, Cour d' Appel of Paris 15-2-1933, Clunet 1933, 959; Frumierlde Boylesve 
c. J ordaan & Cie, Cour d' Appel of Paris 8-2-1927, Clunet 1927, 650. 

• In the case Crcdit National Industriel c. CrCdit Lyonnais, Trib. comm. de la Seine 
25-5-1925, Clunet 1926,376 and Cour d'Appel of Paris 18-2-1926, Clunet 1927, 1061, a 
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somewhat particular character. And so it is understandable 
that Erades 1 thinks that such cases ought to be classified as a 
separate category. This appears unnecessary because territorial 
confiscations as we defined them, are equally at issue. However, 
as we remarked earlier, confiscations of debts deserve special 
treatment since in such cases the above mentioned risk of Scylla 
and Charybdis is always there. 

6. Con/iseations in Oeeupied Countries; Con/Ziet with the Law 
0/ Nations 

a. Oeeupation 
A particular aspect is presented by confiscations in occupied 
countries. They might be regarded as territorial confiscations, 
since the occupying force is able to execute such measures with 
its own means of power without foreign assistance 2. Yet they 
fall within a special category. The occupant has no sovereignty 
in the proper sense of the word but only has limited administra
tive authority over the occupied territory. Certain border-lines 
have been drawn by the Hague Regulations respecting the Laws 
and Customs of War on Land. A twofold objection can be raised 
against the validity of a "territorial" confiscation by an occupant : 
such confiscation indeed emanates fram an authority, but certain
ly cannot be ranked with a governmental act; moreover, such a 
measure is contrary to the written rule of the law of nations. Both 
objections may result in the rejection of the validity of such a 
confiscatory measure. In several cases its validity was not re
cognized, both by the courts of the occupied country 3 and by the 

deposit of the claimant at the Russian branch-office of the defendant was at stake. 
]udgment was given for the claimant, but we think it is possible for the court to 
decide otherwise, if the branch would have taken a completely independent position; 
cf. supra 143. Supreme Court Denmark 21-1-1925, Z.A.I.P. 1928, 866; continued 
severalliabiJity of Danish debtors whose aHairs in Russia are confiscated. 

1 Cf. supra, 12. 
• Cf. supra, 54. 
• Such decisions are to be found both during and after the occupation. 
During the occupation e.g.: 

Austria: O.G.H. 27-10-1947, O.].Z. Ev. BI. No. 22/1948; O.L.G. of Vienna 17-9-1948, 
O.].Z. Ev. BI. No. 843/1948; cf. Seidl-Hohenveldern, 32 (Allied occupation). 

Norway: 0verland's Case, District Court Aker 25-8-1943, Ann. Dig. 1943-1945,446 
(German occupation). 
After the occupation e.g.: 

Poland: Siuta v. Guzkowski, Supreme Court 15-2-1921, Ann. Dig. 1919-1922, 480 
(horse spoliated by Ukrainian forces). 

Belgium: Laurent c. Le ]eune, Cour de Cassation 3-3-1921, Ann. Dig. 1919-1922, 481 
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courts of the occupant itself 1, 2. 

It is of importance to trace whether the rejection of its validity 
rests on the fact that no governmental act is at issue, or on the 
conflict with the law of nations. Seidl-Hohenveldern 3 regards 
this conflict with the law of nations as immaterial, since other 
confiscations, which might also be considered contrary to the 
law of nations (viz. confiscation of the property of aliens apart 
from occupation), are sometimes held to be effective "'. This view, 
however, appears to be open to debate. The occupant does have 
certain powers though no sovereignty. And so the validity of 
certain acts may surely be claimed elsewhere. It might have been 
an extremely difficult question to state which acts should or 
should not be accorded such validity, if the law of nations would 
not have laid down written rules on the subject. But the law of 
nations has and so the lines have been drawn by international 
law. Both objections to the validity of confiscation by an oc
cupant, viz. first that the act is not areal governmental act and 
secondly that the measure is contrary to the law of nations, are 
very closely connected. The internationallaw feature, however, 
plays the leading part 6. 

(German occupation); Delville c. ServaJS, Cour d'Appel of Liege 19-10-1945, Ann. 
Dig. 1943-1945,448. 

France: Secret c. Loizel, Trib. civil of Peronne 18-1-1945, Ann. Dig. 1948, 457 (German 
occupation); Mortier c. Lauret, Cour d'Appel of Rouen 17-5-1947, Ann. Dig. 1947, 
274 (German occupation). 
1 U.S.A.: Mc Leod v. U.S., 229 U.S. 416 (1913), concerning the validity of decrees 
of the V.S. army as the occupant of the Philippines. 
• Decisions refusing validity were also given by foreign states. In Switzerland the 

wellknown "Raubgutbeschlusz" was enacted; cf. Seeliger, 150; cf. Rosenberg v. 
Fischer, Supreme Court Switzerland, 3-6-1948, Ann. Dig. 1948, 467. In the Dutch 
case Papadopoulos v. N. V. Kon. Ned. Stoomboot-Maatschappij an act of the occu
pant was at issue as weH, viz. the seizure of tobacco by the British military occupant 
of Constantinopcl. The Amsterdam District Court, 17-4-1925, N.]. 1925,861, Ann. 
Dig. 1925-1926, 27, took the view that this act was not open to review by the court; 
the Court of Appeal of Amsterdam, 13-3-1928, W. 11816, Ann. Dig. 1927-1928,34, 
however, held that it was possible to examine the validity of the act. There was no 
inquiry into the question whether the act was in accordance with the law of nations. 
The decision of the District Court was upheld under the regulations of the Treaty of 
Lausanne. In Representation comm. de I' U.R.S.S. c. Soc. franr. industr. et comm. des 
Petroles (groupe Malapalskal, Trib. civil de la Seine 12-1-1940, Ann. Dig. 1938-1940, 
245, it was held that interference with property in occupied territory could not be 
recognized; the sovereignty of astate is only exercised within the limits of its fron tiers ; 
reversed on formal grounds, Cour d'Appel of Paris 12-2-1941, Ann. Dig. Suppl. Val., 
145. 

• Seidl-Hohenveldern, 33. 
• E.g. Ricaud v. American Metal Company, 246 V.S. 304 (1918). 
• This is in our opinion the ground of the well-known Allied Declaration of London, 

5-1-1943, Cmd. 6418, which contained the warning that confiscations by the occupant 
would be held to be a nullity; a different view is held by Seidl-Hohenveldern, 33. 
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b. Conflict with the Law of Nations apart from Occupation 
The foregoing is of great importance as this confliet with the law 
of nations mayaIso occur in "normal" confiscations. However, 
since the rule that confiscation of the property of aliens is illegal, 
is controversial, the problem in such cases is somewhat more 
complieated. This conflict with international law may be put 
in two ways, viz. as a conflict with the law of nations as incorpo
rated in the law of the forum 1, and as a confliet with the law of 
nations as such. In the former case it must be ascertained whether 
the law of nations holds such a rule; since international law is 
considered to form part of the domestic law, the validity of 
territorial confiscations might also be rejected on the grounds 
of public poliey 2. However, this does not hold in countries 
where the act of state doctrine governs the question. In the latter 
case, too, it is to be ascertained whether the law of nations con
tains a rule forbidding confiscation of the property of aliens. If the 
court takes the existence of such a rule for granted, the next 
question will be whether the validity of confiscation can be re
jected on this account. It has been noted 3 that it is difficult to 
act in such a way, since the rule does not involve void confis
cation but only a right to compensation. Such compensation had 
to be obtained through diplomatie channels. In this way, how
ever, the rule would lose a substantial part of its effectiveness 
and often become illusory. Consequently to take the existence 
of the rule as a rule of the law of nations ought to render the 
confiscation a nullity 4. In this case a certain protection must also 
be granted to the bona-tide purchaser. The act of state doctrine 
emanates from internationallaw; this doctrine is based upon the 
law of nations. If the rule that confiscation of the property of 
aliens is illegal, is also considered a rule of international law, 
then there will be every occasion to have the latter rule prevail, 
since no doubt this latter rule is of more recent date 5. 

1 In tbis way it was put in Anglo-l1'anian Oll Co v. ]affrate et al. (the Rose-Mary), 
A.].I.L. 1953,325; cf. supra, 63. 

• Botb arguments were used in tbe Rose-Mary case. 
• Seidl-Hobenve1dern, 36; W. Lewald, 418. 
• We fully agree witb tbe interesting observations of Mann in L.Q.R. 1954, 181; 

bis opinion is iIlustrated by tbe decisions, cited supra, 147, 149. Cf. also Wortley 
Transactions 1948, 30 and Raape, 429. 

• Cf. Erades, 7; also Mann, L.Q.R. 1954, 198, states tbat tbe act of state doctrine 
sbould not lead to "legalisation of an international wrong." 
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It should also be possible to test a confiscation on the latter 
rule of internationalIawas regards countries which invoke public 
policy regarding confiscations. Meanwhile a conflict with this 
rule will usually amount to a conflict with the nationally coloured 
public policy 1. 

111. EXTRA - TERRITORIAL CONFISCATIONS 

I. ~olutions of the Problem in Various Countries 

In discussing the validity of territorial confiscations mainly 
two conceptions proved to be at issue: the one view accepting its 
validity, the other rejecting it. More unanimity appears as regards 
the validity of extra-territorial confiscations: apart from some 
exceptions, which present a particular ground in all cases, the 
validity of extra-territorial confiscations though based on different 
arguments, is refused. Here, too, two main views are at issue 
but they yield the same result. The two conceptions have a 
different structure: in the one extra-territorial validity is con
sidered contrary to public policy; rej ection therefore is based on 
the principles of the jurisdiction of the forum 2. In the other 
rejection of the validity is founded on the character of the mea
sure, which by nature cannot be applied extra-territorially 3. 

We will have to review both conceptions. Some remarks, 
however, will first have to be made regarding the exceptions 
allowing for validity of extra-territorial confiscations. 

2. Enlorcement 01 Extra-territorial Conliscations 

a. Isolated C ases 
Only in a few isolated cases was extra-territorial operation 
enforced. In the N etherlands there are two decisions accepting 
extra-territorial effect 4. They are in the minority and have ema
nated from thelowest instance. In both cases extra-territorial pow
ers were granted to a Kommissarische Verwalter. The decisions ma y 

1 Cf. Niederer, Festschrift Hans Lewald, 554. 
I Cf. supra, 81 ff. 
I Cf. supra, 84 ff. 
• Supra, 78, 89. 
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be excused by the subtle design of the German anti-J ewish 
measures which did not use the formal term confiscation. The 
Italian decision 1 granting extra-territorial powers in a similar 
case may be explained by the political situation 2. The judgment 
of the Tunesian court concerning the Carthusian liqueur 3 and 
the decision of the People's Court of Batoum regarding some 
Russian ships ;I, rank with the Italian case. It may even be won
dered whether in the Tunesian and Batoum cases a substantial 
extra-territorial confiscation was at stake in view of the con
stutional relationship. 

b. Eastern European Countries 
Cases adjudicated on the basis of a treaty are more extensive. 
The treaties of Soviet Russia with some Eastern European states 5 

and the Litvinov Assignment 6 produced decisions which accepted 
the extra-territoriality. 

The treaties of the Eastern European countries with Soviet 
Russia are generally considered as aiming at an extra-territorial 
effect of the Russian confiscations. However, such an interpre
tation is very doubtful. The treaty with Poland 7 contained no 
express term on this point, nor did the treaty with Esthonia 8. 

Perhaps the treaties with Latvia 9 and Lithuania 10 gave rise to 
the notion of extra-territoriality. As for Latvia, however, further 
regulations based on the treaty appeared not to start from extra
territorial operation 11. Only in a Lithuanian decision 12 was 
extra-territoriality based on the treaty with Russia. 

c. Litvinov Assignment 
Although the American case law resulting from the Litvinov 

1 Supra, 78, 89. 
2 Verzijl remarked on this point: "Pourquoi pas? Pourquoi ne pourrait-elle (viz. 

confiscation) pas s' etendre au delti des frontieres entre Etats qui professent la meme foi 
spoliatrice?", Annuaire 1950, 1,106. 

3 Supra, 45, 78, 89. 
• 5upra, 54, 78, 89. 
• Supra,90. 
6 Supra, 91 ff. 
7 Supra, 90. 
• Supra, 90. 
• Supra, 90. 

10 Supra, 90. 
11 Supra, 116, 124. 
12 Sl~pra, 78, 91. 
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Assignment granted extra-territoriality in the end, it can hardly 
be maintained that the context of the assignment contains such 
extra-territoriality. Soviet Russia assigned to the United States 
certain rights. Very properly it has been observed 1 that Soviet 
Russia was unable to assign more rights than she had. Conse
quently the decisions stating that the U.S.A. was entitled to the 
assets of the branches of the nationalized Russian corporations 
point out that Soviet Russia automatically held the title to the 
assets before the Litvinov Assignment. This was the basis of the 
decisions. It is noteworthy that nevertheless the decisions could 
not be supported by the very context of the assignment. In fact 
no other inference can be drawn from it except that Soviet 
Russia assigned such rights as she had. The decisions did not 
refer to any particular terms of the context. They appealed to 
the "policy" of the assignment, which together with the recog
nition of the Soviet Government was to be regarded as one and 
the same trans action : "The effect ... was to validate ... all 
acts of the Soviet Government here involved from the com
mencement of its existence" 2. The argumentation, meanwhile, 
was not only weak, but was extremely dangerous. Reference was 
made for example to cases recognizing territorial confiscations, 
such as Underhill v. Hernandez 3. The courts quoted the well
known passage on: "... acts of the government of another 
(country) done within its own territory," and, by doing so, ran 
the risk of being forced to recognize every act of a foreign govern
ment on American territory. Indeed Mann 4 takes the view that 
the act of state doctrine involves such consequences. Moreover 
the intention of the Soviet Russian decrees to operate extra
territorially was held to be of decisive importance. Such inten
tion was taken for granted owing to a statement of the Russian 
People's Commissar of ]ustice 5• It will be the real consequence of 
this argument that every confiscation with the intention to 
operate extra-territorially has to be recognized. For "the United 
States acquired, under the Litvinov Assignment, only such 

1 U.S. v. Pink, 315 U.S. 203 (1942). 
• Quoted from U.S. v. Pink, 315 U.S. 203 (1942). 
• 168 U.S. 250 (1897). 
• L.Q.R. 1943, 170, 171. 
• Statement of the People's Commissar of Justice, dated November 28, 1937, see 

U.S. v. Pink, 315 U.S. 203 (1942); cf. supra, 95. 
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rights as Russia had". Russia was supposed to have the rights 
to the assets of the American branches of nationalized corpora
tions; this was assumed by virtue of the interpretation of the 
decrees. It is stated that extra-territoriality was recognized only 
on the strength of the Litvinov Assignment, but this is untenable; 
in fact, reference was made to the extra-territorial operation 
intended by Russia; the Litvinov Assignment was referred to 
only because to refuse validity would mean; Ha rejection of a 
part of the policy underlying recognition by this nation of Soviet 
Russia" 1. The argument that the Litvinov Assignment was to 
decide the matter was put in the forefront. However, this does 
not alter the fact that the courts were to state that the confis
catory decrees had extra-territorial effect apart from the assign
ment. 

Fortunately, case law was sufficiently inconsistent as not to 
take the decisions referred to as bin ding precedents 2. 

3. Public Policy as a Ground for Non-enforcement of Extra
territorial C onfiscations 

As noted above 3 the inconsistency of a foreign confiscatory 
measure with the public policy of the forum is often appealed to. 
This argument in support of non-enforcement, though con
ceivable, is usually both illogical and superfluous 4. 

The argument is indeed conceivable, since the application 
of public policy means in general that the fundamental princlples 
of the law of the forum are at stake. It is also conceivable since 
it presents a method easy to employ: it prevents many questions 
and works as a reservoir for motives of rejection. 

a. A pplication of Public Policy Illogical 
In most cases, however, the use of public policy will be illogical. 
When is public policy to be taken as a last resource? This will 
only be the case if without this remedy the law of the confiscating 
state would govern the question. Only then, logically, should 

1 U.S. v. Pink, 315 V.S. 203 (1942). 
• Cf. supra, 96. 
• Supra, 81 ff. 
• Cf. the Danish decision Banska a Hutni Spolecnost v. Hahn, Court of Western 

Denmark 12-5-1952, Clunet 1954, 480. 
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public policy be employed. Application of the principle of public 
policy consequently implies the conception of the confiscatory 
measure having also effect in principle on property outside the 
territory of the confiscating state. The latter view, however, is 
not held as such 1 and does not precede application of public 
policy in any decision on this point. It is suggested, however, by 
Herzfeld 2, that the confiscatory element of the nationalization 
of a corporation as personallaw does in principle apply outside 
the territory, analogous to the transmission of property left by 
a deceased person. Quite rightly by stating this he elicits the 
effusion from Wolff 3 (pectus est quod disertum facit!): "This 
inference ... is, however, out of place, since under no legal 
system is the murderer allowed to succeed to the property of his 
victim". Even apart from this eloquent passage the view of 
Herzfeld is incorrect: the law of the forum is yet applicable to 
normal liquidations, let alone to a liquidation emanating from 
the confiscating state. 

b. Application of Public Policy Superfluous 
To apply public policy is not only usually illogical, but is also 
superfluous. If the law of the confiscating state can be established 
as not being applicable und er the choice of law rules, the con
fiscatory law need not further be excluded by means of public 
policy. Indeed the application of public policy is conceivable, 
since it points out quite clearly that the court of the forum wants 
to disapprove of the confiscation. But it may in a very few cases 
make sense. This will only be the case if it is not wholly clear 
whether a territorial or an extra-territorial confiscation is at 
issue 4. In the Belgian decision Eismann c. Melzer 5 the principle 
of public policy was employed as an alternative ground to 
excluding the extra-territoriality: only in case the la w of the 
confiscating state (Germany) should be held applicable under the 
rei sitae rule.The Swiss decision Böhmische Unionbank g. Heynau 6 

1 Cf. the exceptions supra, 89 ff. 
• At p. 9. 
• Wolff,307. 
• Cf. Seidl-Hohenveldern, 62. 
• Trib. comm. of Brussels 9-6-1938, J. des Trib. 54, 355fl, Belg. Jud. 1938,563; cf. 

Van Hecke, Revue de dr. int. et de dr. c., 1950, No. special, 58, 59. 
• Supreme Court 22-12-1942, R.O. 68 Il377. 
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even takes this point without difficulty: "Ob die Zwangsverwal
tung auch die in Frage stehende Forderung erfaszte, ... braucht 
nicht. untersucht zu werden ... weil die staatliche Anordnung, auf 
der die Zwangsverwaltung beruht, dem schweizerischen ordre 
public zuwider läuft". It is obvious that this view can hardly be 
shared by countries adhering to the act of state doctrine regarding 
territorial confiscations. 

4. Nature and Intention of the Confiscatory Measure as a Ground 
for N on-enforcement: Penal Law 

If extra-territorial effect of a confiscation is rejected on the 
strength of its inconsistency with public policy, the ground for 
such rejection is exclusively to be found in the law of the forum. 
If a court holds the view that a confiscatory measure by nature 
has no extra-territorial operation or is not intended to have this 
effect, it need not look to public policy. The basis of some of the 
arguments used here is sometimes rather narrow. If a confisca
tory measure is considered to have no extra-territorial effect 
since the measure is regarded penal, the merits of the confisca
tion as such are appreciated. To appreciate the measure in this 
way ranks nearly with the application of public policy. This is 
obvious from Dicey's General Principle No. 2: "English courts 
will not enforce a right otherwise acquired under the law of a 
foreign country which is ordinarily applicable in virtue of English 
mIes of the conflict of laws: (A) Where the enforcement of such 
right involves the enforcement of foreign penal, or confiscatory 
legislation or a foreign revenue law"; sub (B) the inconsistency 
with public policy is mentioned 1. The reason why penal or con
fiscatory legislation is rejected is not that such legislation is not 
applicable under the English mIes of the conflict of laws; on the 
contrary, it does apply in principle, but cannot be enforced 
since the conceptions of English courts do not permit such 
application. And so it is not too bold to say that the terms "penal 
law" and "confiscatory law" are used here only for the reason 

1 Dicey, 17, 18; to the same effect Cheshire 131 ; Wolff, 171, however, takes another 
dtand; Raape, 424, holds the view that both the inconsistency of confiscation with the 
principle of the lex rei sitae and the principle of public policy plays a part: "Hätte 
Bartolus schon der Begriff des ordre public gekannt, hätte er wohl das privilegium odiosum 
dazu gerechnet" (427). 
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that the principle of public policy is resorted to very unwillingly, 
public policy being the "unruly horse", of which it was said: 
"once you get astride of it, you never know where it will carry 
you" 1. Nuszbaum states that the rule rejecting enforcement of 
foreign revenue law and foreign penallaw has its roots in public 
policy 2. For the rest the term penal law is also rarely used; 
Anglo-American courts only apply very reluctantly the argument 
of public policy or of penal law. It is quite understandable that 
other arguments are in demand. Consequently some courts 
examined the question whether or not a given measure only 
intended to have purely territorial effect. This argument could 
readily be accepted regarding the Soviet Russian decrees since 
the quest ion of intention was leaved undecided in the contexts 3. 

The method, however, became quite apparent in the Tallina
cases 4 where an Esthonian confiscation was at issue. The decree in 
question showed an intention of having extra-territorial effect, 
so that theinterpretation of the context would amount to nothing. 
Only another argument could be taken and so the conception of 
"penallaw" was used. Adherence to the argument of the intent 
to have only territorial effect may even become dangerous if 
held too strongly. This was apparent from U.S. v. Pink 5, in 
which case the intention was considered to be of decisive im
portance. Since an official Russian statement pointed out the 
intention to have extra-territorial effect, giving it such effect 
became unevitable. This danger will always be at stake if the 
intention of the confiscatory measure is too much in view. 

5. The Author's View 

We found that denial of extra-territorial effect of confiscations 
based on the intention to operate purely territorially was danger-

1 ]udge Burrough in Richardson v. Mellish, 2 Bing. 229, 252, 130, Eng. Rep. 294 
(1824) cited by Nuszbaum, 113. 

• Nuszbaum, 125. 
• Cf. supra, 60, 87. 
• Cf. supra, 85. 
• 315 U .S. 203 (1942); cf supra, 94 ff; a remarkable stand point was taken in this 

respect by the Uni ted States Supreme Court in Ingenohl v. Olsen and Company, Ine., 
273 V.S. 41 (1927), A nn. Dig. Suppl. Vol., 106, where the court held that "if the Alien 
Property Custodian purported to convey rights in English territory .... he exceeded 
the powers that were or could be given to him by the Vnited States". In the Austrian 
case O.G.H. 10-3-1948, ].BI. 1949,70, Z.A.I.P. 1949-1950,479, Te National-Sozialis
tische Lehrerbund a similar decision was made. In both cases a confiscatory measure 
of the own government was held not to have any extra-territorial effect. 
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ous. For that reason this argument proves to be less desirable. 
The latter risk will not arise if the principle of non-applicability 
of the measure as "penallaw" or a similar principle is used. These 
arguments do not appear to be sharp for all that; this is obvious 
from practice, where the conception of "penal law" is often 
applied very broadly. 

We think that it is possible to arrive at the same result, viz. 
rejecting enforcement of extra-territorial effect of confiscations 
by a slightly different way. Thus a self-supporting rule can be 
framed on this point, so that it would not be necessary to apply 
conceptions such as penal law, odiosa and such-like, though 
several confiscatory measures may have a penal character or may 
be considered odiosa. 

Again we must return to the essence of a confiscation. A con
fiscation is a governmental interference, an act emanating from 
public law, an act which has its consequences in the law of pro
perty. Three important aspects are to be distinguished here. 

First there is the governmental interference as such. A confis
cation which intends to have extra-territorial effect cannot in 
general be effected on the territory of another state 1. It lacks 
power to effect the measure. It may even be put that a confisca
tory measure intending to have extra-territorial effect will in 
itself never be able to achieve confiscation, because effecting 
the measure is a conditio sine qua non to the conception of con
fiscation 2. Usually this view is also recognized in respect of 
territorial confiscations. This point, laid down in the Resolutions 
on the 3rd International Congress of Comparative Law (London, 
1950) 3, is indeed of decisive importance if extra-territorial effect 
is claimed. 

1 Cf. 11 ff. 
o To the same effect Ware v. Hylton, 3 Dall. 199 (V.S. 1796), cited by Re, 43; 

Frenkel & Co v. L'Urbaine Fire Insurance Co. 01 Paris, 65 A.L.R. 1490 (1930): ... 
"confiscation is not consummated by mere declaration. The debt does not auto
matically become vested in the government"; Re, 43; Seidl·Hohenveldern, 38; Foster, 
109; this will apply to expropriation as weil, The Laurent Meeus, Ann. Dig. 1941-
1942, 141. Different view Wolff, 527; to the same effect Supreme Court of Moscow 
9-6·1928, Z.I.O. 1929, 136. 

• Revue int. de dr. camp. 1950,530; Revue Hellenique de Droit International 1950, 
285; Z.A.I.P. 1951,491, cf. supra, 145; in respect of territorial confiscation it may 
often happen that a proprietor succeeds in rapidly exporting the goods after the 
enactment of a confiscatory decree. If in such a case judgment would be given for 
the confiscating state before a foreign court, this would amount to extra· territorial 
effect in practice. 
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I t can be considered an added aspect of the question that a 
consequential interference with the law of property is here at 
issue. In this field the lex rei sitae rule always plays an important 
role, both regarding movables and immovables. There is not the 
slightest reason to make exceptions here, as e.g. in the law of 
matrimonial property or the law of succession. The consequences 
of confiscation interfere with the law of property; to compare 
such interference with the succession on death which was suggest
ed for the confiscatory part of nationalization of corporations 1 

does not fit. In virtue of this point the extra-territoriality cannot 
but fail. 

The question presents still a third aspec~. With regard to the 
intention of confiscation to operate extra-territorially not only is 
the interference of the confiscating state in itself at issue; here 
this state has to cross its fron tiers and so has to try to realize its 
purposes on the territory of another state. So one state tries to 
execute its own purely nationally coloured measures, which 
indeed by sovereignty can be executed on its own territory, on the 
territory of another. It is obvious that such exercise of authority 
will conflict with the sovereignty of the other state. If state A has 
pot the right e.g. to levy taxes on the territory of state B, than 
state A certainly has not the right to confiscate properties on the 
territory of B. 2 

These three conjoint aspects contribute in framing a self
supporting rule with respect to the review of extra-territorial 
confiscation. In fact every one of the three aspects will suffice 
to justify the rejection of extra-territorial effect. Only conjoined, 
however, do they present the full picture on which the rule may 
be worded: confiscation by astate has no effect with regard to 
property which can only in fact be seized by this state crossing 
its fron tiers. 

In exposing the roots of this rule it is clear that the rule cer
tainly does not run concurrent with the argument that extra
territoriality conflicts with public policy. That the lex rei sitae is 
of importance here has nothing to do with public policy. The fact 

1 Cf. supra, 154. 
• Cf. Wolff, 171; (American) Restatement § 610: "No action can be maintained on a 

right created by the law of a foreign state as a method of furthering its own govern
mental interests." 
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that state A in general will not be ailowed to exercise acts of 
merely publie interest on the territory of state B, holds good 
apart from the principle of public policy, and is based rather 
upon public international law. The rule formulated by us is to 
be considered a self-supporting rule of private internationallaw, 
fed by several sources. Perhaps in the national conception of the 
conflict of laws this rule will be accepted less easily than in the 
supernational conception; but in both views the rule is preferable 
to the use of public poliey. Decisions which refuse to grant 
extra-territorial effect to confiscations without comment, may be 
regarded as an indieation that the rule is beginning to penetrate. 

6. Nationalization 01 Corporations 

A few words must be said about nationalization of corporations. 
On this point extinction and confiscation are to be distinguished. 
It is generally accepted that the personallaw of a corporation 
is decisive respecting formation and dissolution. With the ex
ception of a few ca ses the extinction by nationalization is recog
nized elsewhere as weil!. There would indeed be little sense in 
not acting in such a way, because to act otherwise would present 
no way out. This is only to be expected from a just and efficient 
liquidation. 

Meanwhile the pieture of the liquidation of the branches of 
corporations nationalized elsewhere is not a niee one. In some 
countries there are statutory regulations, but in most count ries 
there are none. The distribution of the assets is not uniform; a 
great number of quest ions are decided apparently without due 
rules of conduct. In one country a given creditor may take part 
in the distribution; in another country a similar creditor may 
not. This situation is far from satisfactory. 

If nationalization of a corporation is held to extinguish the 
existence of that corporation, so that the branches elsewhere 
can be considered only for liquidation, then in practice the li
quidation will easily tend to emphasize national interests. 

Hence we make a suggestion: why not rather a single liqui
dation of the conjoint pieces ? Perhaps this may be reached with 

1 Cf. supra, 112. 
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international co-operation. Great interests are involved here. 
Unity of the rules to be framed and legal security will thus be 
realized in a field on which more difficulties may arise than are 
outlined in this study, given the present situation of the world. 

IV. ALLIED TOPICS 

The conception of confiscation, as we viewed it in different forms, 
is allied to some other measures. Expropriation for public utility 
is far less radical, since compensation is involved; measures of 
foreign exchange control and such-like on thecontrary, mayoften 
have a confiscatory trend and so become painful as well. It is 
interesting to make a comparison here with the rules of confis
cation. In practice it may often be difficult for courts to state 
whether an expropriation or a confiscation is at issue. 

I. Expropriation tor Public Utility 

With respect to expropriation for public utility a distinction may 
be made between territorial and extra-territorial effect, just as in 
the case of confiscation. 

a. Territorial 
The validity of territorial expropriation must no doubt be re
cognized under the act of state doctrine. The same result will 
generally be obtained by the other view which considers a terri
torial confiscatory measure to be governing law in principle. 
Though it is possible to apply public policy, this will not readily 
be used 1. 

b. Extra-territorial 
The extra-territorial effect will be less painful respecting extra
territorial expropriation than respecting confiscation. In this 
respect nevertheless, we take it that expropriations must 

1 Etat Espagnol et Banque d'Espagne c. Banco de Bilbao (ship Mydol), Cour d'Appel 
of Rouen 7-12-1937, Ann. Dig. 1935-1937,229; moreover in this case immunity was 
invoked successfully. The French case law also considered the recognition of the 
expropriating government as a conditio sine qua non to expropriations: a protective 
measure by the so-called Bask-Government was held to be a nullity: Rousse el 
Maber c. Banque d'Espagne, Cour d'Appel of Poitiers 26-7-1937, Clunet 1938, 52, Ann. 
Dig. 1935-1937, 189. 
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not have extra-territorial effect as weil. On this point, however, 
a development has taken place which deviates from this rule. 
This deviation is explicable from the political situation. It was 
connected with requisitions 1 in World War 11; the fact that the 
forum strongly sympathized with the requisitioning state played 
an important part. 

As early as the eve of World War 11 requisition of ships in 
foreign ports was held valid in a few cases. Often, however, the 
notion of the ship as a "floating portion of the flagstate" 2 played 
a role here; in some cases jurisdictional immunity could be in
voked 3. 

M easures of Governments - in - exile in W orld War 11 
In World War 11, however, the question was put more clearly. 
The well-known cases Lorentzen v. Lydden 4 and Anderson v. 
N. V. Transandine Handelmaatschappij 5 meant a marked turn 
in English and American case law. 

In the former case an Order in Council of the N orwegian 
Government-in-exile was at issue; here compensation was pro
vided for. In the latter case the Dutch decree A 1 which expropri
ated, but met the restoration of the expropriated properties, 
played apart. The decree A 1 was apparently intended to operate 
protectively. In Lorentzen v. Lydden it was considered that no 
confiscatory legislation was at stake and that "England and 
Norway are engaged together in a desperate war for their exis
tence". The conclusion was finally reached that English public 
policy was bound to apply the decree, since such application was 
in conformity with the comitas gentium and since the decree 
intended to have extra-territorial effect. Here the principle of 
public policy is not, as customary, used as a barrier, but rather 
as "an accelerator" 6. 

The same result regarding the A 1 decree can be seen in O/Y 

1 Cf. Lourie & Meyer: Domke, Trading wiek tke enemy in World War 11, 345; 
Domke, Tke Control 01 AUen Property, 216; Me Nair, Legal Eftects . .. ,368; Belinfante, 
25. 

• Cf. Col. L.R. 1940, 504. 
• Cf. supra, 36 ff. 
• [1942] 2 K.B. 202. 
• Ann. Dig. 1941-1942, 10, A.].I.L. 1942,701. 
• Lourie & Meyer, 45. 
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Wasa Steamship Co. v. Newspaper Pulp and Wood Export Lid 1. 

From Bank voor Handel en Scheepvaart v. Slatford 2, however, a 
different opinion emerged. There the distinction between a 
confiscatory and an expropriatory decree was held to be quite 
immaterial; only the lex rei sitae was to govern the quest ion, 
unless an express provision of the law would state the opposite 
failing which to regard the principle of public policy as an "ac
celerator" and consequently to attribute "positive" action to it 
would mean an abuse of the principle. The view of Wolff 3 stating 
that Lorentzen v. Lydden established a new rule of private in
ternational law, viz. that expropriation has extra-territorial 
effect if such effect is intended by the measure and is consistent 
with English public policy, is substantially weakened by the case 
Bank voor Handel en Scheepvaart v. Slatford. The Swedish 
Rigmor-case 4 also had to face the Norwegian Order in Council. 
The (Norwegian ship) Rigmor was in Swedish territorial waters 
at the time the decree was enacted; the transfer of property was 
registered on the ship's papers with the master's permission. 
Later the ship was taken over by the British Government. This 
government could successfully invoke immunity before the court. 
Besides, the court decided that no objections could be found to 
the operation of the decree on Swedish territory if the action was 
made with permission of the master and there was no inconsisten
cy with Swedish public policy. 

American courts had to face the Dutch decree A 1 repeatedly. 
Anderson v. N. V. Transandine Handelmaatschappij 5 was the 
first occasion. Here a line was taken in accordance with the 
English Lorentzen-case. J ustice Shientag held: "The Decree is 
a measure of protection, not of expropriation. Its purpose is to 
conserve 6, not to confiscate; to protect the rights of the individu
al, not to destroy them". Therefore the policy of the decree was 

1 (1949) 82 Ll.L.L.R. 936. 
• [1953] 1 Q.B. 248. 
• Wolff, 528, 529; cf. Dicey, 157 and Cheshire, 139. 
• Supreme Court of Sweden 17-3·1942, Ann. Dig. 1941-1942,240; also The Salgry, 

Supreme Court of Sweden 16-6-1942, Ann. Dig. Suppl. Val., 153. 
• Ann. Dig. 1941-1942, 10, A.].I.L. 1942,701. 
• The plotective character is regarded of material importance; this is apparent 

from e.g. the English decision Royal Hellenie Gavernment v. Vergattis (1945) 78 Ll.L. L. R. 
292; here the Greek Government claimed the insured sum after the destruction of a 
requisitioned ship; the claim was rejected since judgment in favour of the government 
would run close to confiscation. 
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held to be in accordance with the public policy of the forum; so 
its application was required by the comitas gentium. In this re
spect, meanwhile, a statement of the American Government is 
also of importance: "It is the policy of the United States that 
effect shall be given within the territory of the United States to 
that Decree insofar as it is intended to prevent any person from 
securing an interest in, or control over, assets of nationals of the 
Netherlands located in the United States in territory now at any 
time under the jurisdiction of the Netherlands government, for 
the benefit of persons who are not at the time of their assertion 
citizens or residents of the United States" 1. By this statement 
the meaning of the A nderson-case was limited. This also became 
apparent from later decisions. In some cases the Anderson-case 
was followed 2. In other cases, however, where residents of the 
forum did playa role, the effect of the Decree A 1 was rejected 
under the statement of the State Department 3' 4. 

A general rule can hardly be elicited from the decisions granting 
extra-territorial effect to foreign expropriatory or protective 
decrees. Here the reference to "the interests of a foreign state 
allied in the great cause of resisting the common enemy and of 
invalidating the latter's measures of economic warfare" 5 was so 
evident, that it obviously was only the question of a limited 
exception. 

2. Other M easures 

Other measures which have a certain impairment of property in 

1 In Brazil the Decree A 1 was officially recognized by a presidential decree on the 
same grounds, see e.g. W. de lager, Ned. Recht in Oorlogstijd, 52. 

• Birnbaum v. Irving Trust and Amsterdamsche Liquidatiekas, N.Y.L.]. 14-8-1943, 
315, col. 2 (eit. Belinfante, 27); Grünbaum v. N.v. Oxyde Maatschappij voor Ertsen en 
Metalen, N.Y.L.]. 27-8-1941, 439, col. 7; Düstervald v. Lädwig, N.Y.L.]. 15-1-1942, 
215, col. 2 (ci ted in A.].I.L. 1942,282); In re Van Dam's Estate, 43 N.Y.S. 2d (1943), 
Ann. Dig. 1943--1945,346; In re Blak's Estate, 65 Cal. App. 2d 232,150 Pac. 2d 567 
(1944); Grünbaum v. Lissauer, 57 N.Y.S. 2d 137 (1945), affirmed 61 N. Y.S. 2d 372 
(1946) (eited by Domke, Neth. Int. L.R. 1954,366); State 01 the Netherlands v. Federal 
Reserve Bank 01 New York and Archimedes, 79 F. Supp. 966 (1948), 99 F. Supp. 655 
(1951),201 F. 2d 455 (1953), see Domke in Neth. Int. L.R. 1954,365. 

3 In re Kahn's Estate, 38 N.Y.S. 2d (1942) and Transandine Handelmaatschappij 
v. Massachusetts Bonding, N.Y.L.]. 3-3-1943, 9. 848, Col. 7 (eited by Belinfante, 27). 

• Under the Decree A 1 the Dutch government never obtained adecision purporting 
to delivery of certain goods; in the case Matter 01 Breitung, N.Y.L.]. 15-3-1943, 1029, 
col. 3 (Belinfante, 28) such decision only was reached after a statement of guarantee 
was made by the Dutch government. 

• Domke, Neth. Int. L.R. 1954,373. 
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common with confiscation can be put besides those intending 
expropriation or requisition with compensation. Taxation, foreign 
exchange control and suchlike, however, differ basically from 
confiscation, since they have a different aim. In taxation levying 
of money is at issue to allow the state to carry out its task pro
perly. There is no intention here to hit any particular individuals. 
N or can this be said as regards measures of foreign exchange 
contro!. The penal character is lacking here, whereas such charac
ter will often be present in the case of confiscation. Moreover, 
complete confiscation can hardly be spoken of. The extra-terri
torial effect of taxation or foreign exchange control, however, 
must be rejected. The circumstances leading to refusal of extra
territorial effect of confiscations also play their part here 1. 

1 Cf. Dicey, 17, 152; Cheshire, 131; Wolff, 171; Schnitzer, 680; Seidl-Hohenveldern, 
154. 
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In our study we have attempted to trace the standards applied 
by the courts to questions of confiscation. We have weighed the 
pros and cons of these standards. Some decisions proved to have 
confined themselves to the case at issue; in others, however, 
more general principles were laid down. Since legislation on this 
point is lacking in most countries we framed some rules which 
should be regarded as self-supporting rules of private internation
allaw. Several decisions rendered valuable support to our opinion. 

At the dose of our study, however, a final remark must be 
made. We cannot but consider confiscation an injustice. When 
such injustice disappears our study becomes valueless, but un
fortunately the presentday situation shows another trend. If 
in the Western World, too, prominent jurists assist in under
mining the inviolability of private property, the situation will 
become worse rat her than bett er. Lauterpacht 1 states some
where that "the rule is dearly established that aState is bound 
to respect the property of aliens". When this authorative 
jurist, however, completely deprives his statement of its power 
by holding it inapplicable to "cases in which fundamental changes 
in the political system and economic structure of the state or 
far-reaching social reforms entail interference, on a large scale, 
with private property", it is not to be wondered at that such 
opinion might become common property. And if the rule of the 
law of nations becomes uncertain, it is easy to understand that a 
rule which is concerned not only with aliens but also with citizens 
may even less count on adherence. The sessions of the Institut de 
Droit International, devoted to this subject 2, demonstrated 
quite obviously how things stand for the time being. The voice 
of Verzijl (and Wehberg) was of one crying in the wilderness. 

1 Oppenheim-Lauterpacht, I, 318. 
t Annuail'e 1950 (Bath) I, 42; 1952 (Siena) II, 251. 
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There is the more reason to emphasize this view 1. Against the 
increasing practice to idealize confiscations and to use a varnish 
of nice terms, the answer of Verzijl shows the fact that " ... des 
metkodes de spoliation qu' une classe sociale pratique envers d' autres"2 
are at issue. The possibility to expropriate should not depend on 
what the state wants, but on the contrary it should be limited by 
the possibility of payment by the state. We should strive ener
getically to make the rule of public internationallaw an axiom; 
this rule ought to lose its controversial character. The same ought 
to apply to the protection of property in the municipal law 
systems in general. And although it may be remarked: "Law, 
like truth, is a feeble thing unless it is believed in", here the word 
of Philip Marshall Brown will fully account: "Scepticism con
cerning the existence and the value of internationallaw when it is 
cynically violated is unpardonable. That is the moment for its 
friends to redouble their efforts in its defense" 3. Here there is 
a chance to reach a real expression of international co-operation. 

1 An argumentum a contrario is not presented by the fact that after World War II 
several compensation·agreements came into force where compensation was not 
sufficient. Here the reasoning was rather that half a loaf was better than no bread; 
cf. also Kollewijn, N.].B. 1954,452. 

• Annuaire 1950 (Bath) 1,102. 
• Private versus public internationallaw, A.].I.L. 1942,448. 
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STELLINGEN 

I. 
Confiscatie is te beschouwen als territoriaaI. indien de confisque~ 
rende staat de confiscatie met eigen middelen op eigen territoir 
uitvoert; als extra~territoriale confiscatie is te beschouwen de con~ 
fiscatie die een staat beoogt uit te strekken over eigendom. dat 
niet met eigen middelen op eigen territoir. doch slechts met behulp 
van een vreemd staatsapparaat in de macht van de confisquerende 
staat is te brengen. 

11. 
Afwijzing van het met een elders verrichte territoriale confiscatie 
beoogde gevoig. nl. eigendomsovergang aan de confisquerende 
staat. behoort in beg insel met een beroep op de openbare orde 
mogelijk te zijn. 

III. 
Pretenties van extra~territoriale confiscatiemaatregelen behoren te 
worden afgewezen. echter niet op grond van de openbare orde. 

IV. 
Het arrest van de Hoge Raad van 7 Februari 1941 (N ed. Juris
prudentie 1941. No. 923) inzake EI Aguila tegen Petroservice. 
waarbij de Hoge Raad enerzijds overwoog. dat een eventuele dwa
ling van de lagere rechter in de toepassing van ongeschreven 
beginselen van volkenrecht niet tot cassatie kan leiden. doch an
derzijds uitsprak. dat in de gegeven omstandigheden geen beroep 
op de Nederlandse openbare orde kon worden gedaan. hinkt op 
twee gedachten. 

V. 
Indien op grond van het in een staat geldende internationaal 
privaatrecht een bepaalde casus verwijst naar het recht van een 
vreemde staat. behoort het antwoord op de vraag oE het recht 
van die vreemde staat toepassing kan vinden te worden gegeven 
onafhankelijk van het feit. dat de vreemde staat of zijn regering 
eventueel niet erkend is door eerstgenoemde staat. 

VI. 
Van beschikken over het wettelijk erfdeel in de zin van artikel 960 
Burgerlijk Wetboek is geen sprake. indien een erflater heeft be
paald. dat dit erfdeel zal vallen buiten de algehele gemeenschap 
van goederen waarin de legitimaris gehuwd iso 

VII. 
Voor de stelling. dat het Nederlandse recht de schuldoverneming 
kent - zoals aangegeven b.v. door Prof. Mr. A. Pitlo. Het ver~ 
bintenissenrecht naar het Nederlandse Burgerlijk Wetboek. 4e 
druk. blz. 289 e.v. - kan geen beroep worden gedaan op de arti
kelen 34 en volgende van de Wet op het Levensverzekeringbedrijf 
(1922. S. 716). 



VIII. 
Oe overeenkomst van levensverzekering is een eenzijdige over
eenkomst, die het vereiste van belang noch dat van schade als 
essentiale kent. 

IX. 
Het in overeenkomsten van levensverzekering gebruikelijk beding. 
dat bij overlijden tengevolge van zelfmoord binnen b.v. twee jaren 
na het tot stand komen der overeenkomst gepleegd, geen uit
kering van het verzekerde bedrag verschuldigd is, verdient uit 
een oogpunt van bedrijfsbeleid geen aanbeveling. 

X. 
Terecht verklaart het ontwerp Wet op stichtingen zijn bepalingen 
niet van toepassing op zg. overheidsstichtingen: het is echter ge
wenst, dat omtrent deze lichamen afzonderlijke regelen worden 
gesteId, die onder meer dienen te bepalen dat de naam van zo
danig lichaam niet het woord stichting bevat. 

XI. 
Voor het optreden als rechtspersoon van een vereniging, resp. een 
naamloze vennootschap behoort niet de eis te worden gesteId 
van Koninklijke goedkeuring, resp. MinisterieIe verklaring van 
geen bezwaar: wordt deze eis niettemin gehandhaafd. dan dient 
bij weigering de mogelijkheid van beroep te bestaan. 

XII. 
Oe ten gunste van de doodstraf aangevoerde argumenten. met 
name ook die ontleend aan de BijbeI. zijn niet overtuigend. 

XIII. 
Oe mogelijkheid tot een veilige vlucht doet een beroep op nood
weer vervallen. 

XIV. 
Schenking van een lijfrente heeft geen heffing van inkomsten
be lasting ten laste van de schenker ten gevolge. 

XV. 
Oe regeling van artikel 84 iuncto artikel 86 der Successiewet, op 
grond waarvan de in algehele gemeenschap van goederen gehuwde 
vrouw die ten gevolge van het overlijden van haar echtgenoot 
een bedrag uit levensverzekering verkrijgt. successierecht verschul
digd is over de waarde van het verkregene verminderd met de 
helft van de som der premien betaald tijdens het bestaan der ge
meenschap. is onbillijk en onlogisch. 

XVI. 
Oe Wet Assurantiebemiddeling miskent de aard en het wezen 
van de functie van tussenpersoon, althans ten aanzien van hem 
die bemiddelt op het gebied van levensverzekeringen. 

XVII. 
Het behoud van Amsterdams oude stadskern dient met kracht te 
worden bevorderd. 




