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The Applicable Law To The Subject Matter Of The
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Abstract

This research handles the subject of the applicable law on the
dispute in international commercial arbitration, and it’s getting more
important due to the raising international trade conflicts and the
conflict of arbitration rules and incompetence of local laws and
finding the suitable solutions for the current disputes in the
international trade domain. And the solutions that give no result
which are caused sometimes from using rules of law conflict in
private international law specially the escalation of problems arising
from the disagreement et of the parties of the applicable law on the
subject of dispute in international commercial arbitration, or the
inability of the arbitral tribunal to conclude the indirect will of the
parties.

For that it is essential to introduce this research about international
commercial arbitration and its definition in legislations and
international treaties and jurisprudence and to present its legal types
which is controversial and to identify it from other similar types
such as reconciliation and expertise in addition to addressing the
international arbitration criteria and the controversial revolving
around it from the legal, economic and commercial aspects and the
prevalence of the latter criteria .

And since that the whole arbitration regime is based on the
parties’ will it was necessary to address the issue of applying the
law of will by the arbitration tribunal and the role of the implied
will in choosing the governing law and ways of concluding it, and
the restrictions on parties freedom in choosing the applicable law
on the subject of dispute for example the restriction on cheating the
law, and public order.

In the second chapter, we researched the appliance of the local
law from the arbitral tribunal through applying law conflict rules, it
was necessary to introduce it by determine the conflict rule term
and the conflict range and the necessarily of providing the country
capacity to imply the conflict rules and the controversial around it
because the applying of local laws through using the conflict rules
arises many problems in the frame of international trade dispute
that different arbitral tribunal expose, For that it was important to
refer to traditional criteria’s for using law conflict rules which were
created by jurisprudence as the criteria of the place of arbitration
and the country of execution or else and we have found that even if
some arbitral tribunals have applied these criteria’s but it did not
satisfy the international trade dealers and there was a need to find
other solution.



An example of jurisprudence solutions the subject concentration
theory or what is called the contract placement and distinguished
act theory and the comprehensive implementation of international
private law and applying the legal rules which is more related to the
dispute through the modern theory and using the direct route
method which means implementing the subjective rules without the
law conflict rules and applying the contract conditions and the
commercial custom and traditions and the general aspects of law.

And from the third chapter and due to arising voices from the to
adopt the international free contract which expresses the rules
which have to be applied on the dispute subject it was necessary to
search in arbitration with amiable compositeur or what some
jurisprudence name it international ad-hoc arbitration.

The forth chapter, and whereas, there are voices from the legal
jurisprudence that are calling to necessity of the existence of a new
international trade law that is applied on the dispute subject in the
international commercial arbitration. The jurisprudence has
disagreed about the necessity and the quality and effectiveness if
applying it, but there are serious acts in this domain, therefore, it
was necessary to search about the subjective rules of international
trade and the principle of the freedom of international contracts and
the definition and the properties of subjective law for international
trade, and the international supremacy of the international law to
the new international trade law.

Finally, it was necessary to research the jurisprudence opinion
based on the idea of on the unified broterian judicial which is
grounded on finding a judicial appeal entity for arbitration
according to local rules and considering it as a completing or
alternative for the applicable law on the subject of dispute in
international commercial arbitration.
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2. to provied asimple machanisme for the inforcement foreign arbitral awards.
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