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PREFACE

Like many novel ideas, the idea for this volume and its predecessor arose over
lunch in the cafeteria of the old Wellcome Institute. On an afternoon in Septem-
ber 1988, Dorothy and Roy Porter, and [, sketched out a plan for a set of confer-
ences in which scholars from a variety of disciplines would explore the emergence
of modern medical ethics in the English-speaking world: from its pre-history in
the quarrels that arose as gentlemanly codes of etiquette and honor broke down
under the pressure of the eighteenth-century “sick trade,” to the Enlightenment
ethics of John Gregory and Thomas Percival, to the American appropriation
process that culminated in the American Medical Association’s 1847 Code of
Ethics, and to the British turn to medical jurisprudence in the 1858 Medical Act.

Roy Porter formally presented our idea as a plan for two back-to-back con-
ferences to the Wellcome Trust, and [ presented it to the editors of the PHI-
LOSOPHY AND MEDICINE series, H. Tristram Engelhardt, Jr. and Stuart F.
Spicker. The reception from both parties was enthusiastic and so, with the
financial backing of the former and a commitment to publication from the
latter, Roy Porter, ably assisted by Frieda Hauser and Steven Emberton, or-
ganized two conferences. The first was held at the Wellcome Institute in De-
cember 1989; the second was sponsored by the Wellcome, but was actually
held in the National Hospital, in December 1990.

Our plan was to publish the conferences as a two-volume set, in which each
volume would explore a different century but would nonetheless be united to its
companion by a single comprehensive conception reflected in the common title,
“The Codification of Medical Morality: Historical and Philosophical Studies of
the Formalization of Western Medical Morality in the Eighteenth and Nineteenth
Centuries.” We jointly edited volume one, Medical Ethics and Etiquette in the
Eighteenth Century, which was published in 1993. By the time we turned our
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X PREFACE

attention to the second volume, Anglo-American Medical Ethics and Juris-
prudence in the Nineteenth Century, however, we found that the factors that
had originally linked us — a common tie to the Wellcome Institute, the conven-
ience of living in London, a common conception of our purpose — had dissolved.
We were working at great distances from each other and were plagued moreover
by delays. Graciously allowing the slowest to set the pace, Dorothy and Roy
Porter turned over the task of completing the editing to me — although the over-
all conception of this volume was jointly theirs; they supplied most of the con-
tributors with editorial comments, and, as noted earlier, Roy Porter was the actual
organizer of the 1990 Wellcome conference. Perhaps the one point on which the
present volume directly differs from the one we originally conceived is that it
includes, as the original did not, three nineteenth-century codes of medical eth-
ics (the Boston Medical Police, the unabridged 1847 AMA Code of Ethics, and
Jukes Styrap’s Code of Medical Ethics) and accompanying introductions.

In editing this volume I incurred many debts, particularly to the contribu-
tors for their willingness to revise the papers they presented at the conference
— but most especially for their patience. I owe a special debt to two contributors
in particular: Chester Burns, who although unable to attend the Wellcome Con-
ference, nonetheless willingly provided a text of the 1808 Boston Medical Po-
lice and permitted us to reproduce his essay, “Reciprocity in the Development of
Anglo-American Medical Ethics” (which is reprinted with the permission of
Science History Publications); and Peter Bartrip, who supplied me with a copy
of Jukes Styrup’s code and who wrote a brief foreword.

Four great libraries provided the primary sources referred to throughout
this volume: the American and Harry Ransom collections of the University of
Texas at Austin; the Blocker History of Medicine Collection at the University
of Texas Medical Branch at Galveston; the library of the New York Academy
of Medicine; and, of course, the library at the Wellcome Institute of the His-
tory of Medicine, London. All the librarians were kind — although often be-
mused by the prospect of a philosopher searching for truth in archival sources
— the most generous with her time, however, was undoubtedly Inci Bowman
of the Blocker collection. Travel to these collections was funded by the Hu-
manities Faculty Development Fund of Union College.

In closing, I should like to acknowledge two special debts: one to my friend
and editor, Stuart Spicker, whose keen eye and incisive understanding brings
out the best that a book has to offer; the other to my secretary, Marianne
Snowden, without whose diligence, commitment and energy this book would
not have come to fruition.

ROBERT BAKER



ROBERT BAKER

INTRODUCTION

In 1789, at the very birth of the United States, one of its founding fathers,
Professor Benjamin Rush, signer of the Declaration of Independence and a
founder of the medical college of the University of Pennsylvania, concluded
his annual course with a lecture on the type of physician the new nation needed.
He urged his students to be financially independent farmers who dealt hon-
estly with their patients.

There is more than one way of playing the quack. It is not necessary, for this purpose, that a
man should advertise his skill, or his cures, or that he should mount a phaeton' and display his
dexterity in operating to an ignorant and gaping multitude. A physician acts the same part, in a
different way, who assumes the character of a madman or a brute in his manners, or who conceals
his fallibility by an affected gravity and taciturnity in his intercourse with his patients. Both
characters, like the quack, impose on the public ([36], p. 255).

Rush then urged his students to cultivate, in a new “American” way, the very
virtues that had been inculcated in him by his teacher, John Gregory, of Edin-
burgh — piety, attention, humanity, and beneficence. He concluded with a stir-
ring appeal.

Human misery of every kind is evidently on decline. Happiness, like truth, is a unit. While the
world, from the progress of intellectual, moral, and political truth, is becoming a more safe and
agreeable place for man, the votaries of medicine should not be idle. All the doors of the temple
of nature have been thrown open, by the convulsions of the late American Revolution. This is
the time, therefore, to press upon her alters. We have already drawn from them discoveries in
morals, philosophy, and government; all of which have human happiness for their object. Let
us preserve truth and happiness, by drawing from the same source, in the present critical moment,
aknowledge of antidotes to those diseases which are supposed to be incurable ([36], pp. 263—264).

1
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2 ROBERT BAKER

Rush and his peers passed their moral fervor, their belief that old European
medical ideals could be revitalized and reinvented in the newly formed United
States, to their students, the next generation of American physicians. As the
profession grew, and as municipal, county and state medical societies were
formed, it became customary - commencing with the Boston Medical Police
of 1808 [44] — for these societies to append to their constitutions “codes of
medical ethics” drawn from the writings of John Gregory (1725—1773), Thomas
Percival (1740—1804), and, of course, Benjamin Rush (1746—1813).

This codification effort cuiminated, fittingly, in 1847, with the formation of
the American Medical Association, and the adoption of a national code of
medical ethics. The physicians who founded the AMA believed that the code
of ethics they had enacted would be an enduring legacy, at least as important
as the organization they had founded. In the words of historian John Haller:
“Following publication of the code in 1847, articles in medical journals across
the country supported and elaborated upon [the code’s] principles. .. . Doc-
tors from Massachusetts to Texas drew from the code for innumerable speeches
and lectures before their societies, graduating medical classes, and public
lyceums. . . . [Some] enthusiastically claimed the code to be the most noble
production of man since the Declaration of independence” ([21] pp. 237-238).

In recent years, however, “revisionist” sociologists Jeffrey Berlant [11],
Paul Starr [38], and Ivan Waddington [41], [42], among others, have “revised”
this lofty conception of the AMA’s Code of Ethics. According to the revision-
ists — whose views are echoed in most standard histories of the nineteenth
century American medicine [38] and medical ethics {15] — whatever the draft-
ers themselves may have believed about their efforts, socio-historical analysis
reveals these so-called “codes of medical ethics” to be nothing more than self-
serving professional etiquettes. They have been dubbed “ethics” to disguise or-
ganized medicine’s attempt to monopolize medical thought, so that, by driving
homeopaths and other “irregular” competitors from the medical marketplace, it
could ultimately monopolize medical practice. Crowning insult with injury, to
quote Paul Starr, “while monopoly was doubtless the intent of the AMA’s pro-
gram, it was not the consequence. The irregulars thrived” ([38], p. 91).

Revisionist socio-historical critiques of codes of medical ethics actually
wed a new methodology to old criticisms. From day one, physicians of all
stripes, regulars and irregulars, had denounced the AMA’s “monopolizing”
intent, and had castigated the 1847 Code of Ethics as an “etiquette.” One rea-
son for this reaction, Robert Baker argues in his Introduction to the AMA’s
Code [5], is its language, its moral voice. The classic voice of medical moral-
ity, from the Hippocratic Oath to the lectures of John Gregory and Benjamin
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Rush, is the first person singular. The AMA’s Code, in contrast, is written in
the second and third person plural; it is thus not an ethic of personal honor,
written in the first person, as *“/, ” but an ethics of professional duties, rights
and responsibilities. Not unnaturally, many physicians keenly resented the
Code’s submersion of their first person voices and the prerogatives of per-
sonal honor into a new, corporate, professional morality. In 1869, Alfred Carrol
and John C. Peters, both physicians and editors of the Medical Gazette of New
York, condemned the 1847 Code for ignoring the “personal sense of honor
among the membership of an honorable profession” ([14] p. 238). Medical
morality had traditionally been grounded in personal honor, so it seemed obvi-
ous to Carrol and Peters that any Code not so grounded was merely a pre-
sumptuous etiquette.

“Irregulars,” on the other hand, raised a hue and cry over “monopoliza-
tion.” They had been stung doubly: not only had the Code excluded them from
membership in the AMA, but physicians who consulted with them were under
threat of expulsion. State and local societies affiliated with the AMA were also
bound by these rules, threatening the “irregulars™ livelihoods because consul-
tation was an essential feature of nineteenth-century medical practice. Forced
to defend their legitimacy and their livelihoods, the “irregulars” fought back
with every means at their disposal — including the pejorative “monopolization.”

These epithets entered the mainstream of scholarly commentary in 1927
when Chauncey Leake, a professor of pharmacology, an avid reformer, a critic
of the AMA — and a medical historian — reprinted an edition of Thomas
Percival’s Medical Ethics (1803) in conjunction with the AMA codes of 1847,
1903, and 1912. The conjunction was designed to demonstrate that American
medical ethics rested on a semantic mistake; as Leake put it, “the term ‘medi-
cal ethics’, introduced by Percival, is really a misnomer” ([26] p. 1).

[The AMA’s 1847 Code is] based . .. on Thomas Percival’s “Code,” it refers chiefly to the
rules of etiquette developed in the profession to regulate the professional contacts of its members
with each other. . . . Unfortunately Percival was persuaded that “medical ethics™ was the proper
title for his system of professional regulations. All similar and subsequent systems of general
advice, whether official or not have received the same title. As a result confusion has developed
in the minds of many physicians between what may be really a matter of ethics and what may
really be etiquette ([26] pp. 2-3).

Leake’s analysis rests on two historical observations and one widely-accepted
point of philosophical theory. The two historical observations are incontro-
vertible: first Percival had not originally intended to entitle his book “Medical
Ethics” but was persuaded to do so by his friends ({31], p. 7); secondly, the
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AMA’s 1847 Code was based on Percival’s Medical Ethics. The point of philo-
sophical theory is also widely accepted and goes under the rubric “the applied
ethics model” [9]. On this model medical ethics, in contrast to medical eti-
quette, is, to quote Leake, based upon “philosophical analyses of the princi-
ples of ethical theory made by recognized ethical scholars” ([26], p. 3). Since
neither theAMA’s Code, nor Percival’s, is based on principles of ethical theory,
they can not be ethics and so, Leake concluded, they merely reflected profes-
sional etiquette. Consequently, although “Percival sincerely and earnestly did
his best to promote the idealism and dignity of the ancient profession of medi-
cine . . . in failing to draw a clear distinction between points of etiquette be-
tween physicians . . . and matters of real ethical significance to humanity,
Percival’s ‘Code’ made it easy for professional task-masters to exact as severe
a penalty for transgressions of one as for the other, so that now professional
etiquette is often maintained at the expense of general morality” ([26], p. 57).
In the 1970s Berlant, Waddington, and other socio-historians rediscovered
Leake’s semantic analysis of the AMA codes, and incorporated it into a deeper
analysis grounded in economic self-interest. Percival and other codifiers glori-
fied professional etiquette as ethics, the revisionists argued, not because they
were bamboozled by semantics, but because the real point of so-called “codes
of medical ethics” was to establish a professional monopoly that protected
regular practitioners against intellectual and economic competition. Leake’s
analysis was correct but naive: professional etiquette has been “maintained at
the expense of general morality,” not by accident, but by design — the principal
function of professional codes of medical ethics is to disguise and justify the
medical profession’s financial stake in monopolizing medical practice.
Revisionist charges impeaching the integrity of eighteenth and nineteenth
century codes of medical ethics are so serious that no history of the subject can
ignore them. But how is one to assess their validity? Since their case depends
heavily on Leake’s analysis, suppose we reconsider his three points seriatim:
that Percival changed the title of his book, that the AMA’s 1847 Code was
drawn from Percival, and that neither is justified in terms of fundamental ethi-
cal principles. Leake’s claim that Percival was persuaded to change the title of
his book to Medical Ethics, is correct. The original title had been, Medical
Jurisprudence. The book’s subtitle, “a Code of Ethics and Institutes Adopted
to the Professions of Physic and Surgery,” however, never changed and it clearly
states that Percival believed himself to have written a code of ethics. Percival
and his friends had been debating whether medical ethics was an independent
subject, or whether it fell within the British medical jurisprudence tradition —
which, as Chester Burns [12] and M. Anne Crowther [17] point out in their
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contributions to this volume, looks to the law for moral guidance. Percival’s
friends recognized that his work represented a significant departure from the
medical jurisprudence tradition, and he ultimately acknowledged that they were
right. The ethics-etiquette distinction was never discussed and is, moreover,
significantly different from the ethics-jurisprudence distinction. Consequently,
Leake is wrong, there was no semantic confusion, no misnomer, no conflation
of ethics and etiquette,” to be read from the fact that Percival’s friends pre-
vailed upon him not to associate his book with the medical jurisprudence tra-
dition. On the contrary, as John Pickstone has argued [32], a careful analysis,
not only of Percival’s titles and text, but also of the context in which Percival
produced Medical Ethics, reveals that his undoubted intent was to write, and
to be seen to be writing, a work that would perpetuate Enlightenment moral
ideals in medicine.

Leake’s second historical observation, while true, is also misleading. As
Isaac Hays, the principal drafter of the AMA’s 1847 Code of Ethics notes in
his prefatory remarks, it was drawn from Percival’s Medical Ethics ([22], p.
000). Nonetheless, in drafting the 1847 code, Hays and his colleagues freely
altered Percival’s precepts and framework when it suited them to do so. Percival
believed that physicians’ moral obligations arose out of a tacit compact be-
tween the profession and society [4]; however, the 1847 AMA Code of Ethics
is structured as an explicit contract between physicians, society, and patients.
Thus the American drafters transformed a facit two-party compact (between
society and profession) into an explicit tripartite contract (between society,
profession, and patients). The drafters’ reconceptualization of medical ethics
in terms of reciprocal rights and responsibilities, moreover, is expressly noted
by the chairperson of the drafting committee, Dr. John Bell, in his introduction
to the Code: “Every duty or obligation implies, both in equity and for its suc-
cessful discharge a corresponding right. As it is the duty of a physician . . . to
expose his health and life for the benefit of the community, he has a just claim,
in return, on all its members, collectively and individually” ([ 10] p. 66).

Unfortunately, the version of the AMA’s 1847 Code of Ethics that Leake
published is missing Bell’s “Introduction” and thus lacks an explanation of
the methodological underpinnings of the Code.® The most likely explanation
for the abridgment is the difficulty of locating a complete version of the 1847
AMA Code of Ethics. The Code’s popularity and importance meant that dozens
of abridged editions were published: The AMA itself published an abridged
but undoubtedly official version of the code in every edition of its Transactions
from 1857 to 1883; these, in turn, became the source of innumerable abridged
editions that circulated under the misleadingly official title “Code of Ethic of
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the American Medical Association, Adopted May 1847 [2]. Moreover, the
Code of Ethics predates both the AMA and its first official journal, the Trans-
actions; consequently the unabridged Code could only be found in the few
hundred copies of the Minutes of the Proceedings of the National Medical
Convention held in the City of Philadelphia, in May 1847 distributed to the
delegates to the first official AMA meeting, held in 1848.

It was thus easy for Leake to accept an abridged version of the 1847 AMA
Code as authoritative and complete, but it was also singularly unfortunate.
Leake had differentiated between ethics and etiquette by arguing that the former
rests on principles grounded in ethical theory, whereas the latter does not.
Bell’s “Introduction” explained the nature of the ethical theory that informed
the 1847 Code; thus, from Leake’s perspective, it explained the Code’s claim
to ethical status. Reading the Code without it, he was left virtually clueless
about the nature of its theoretical underpinnings and, quite naturally, construed
it as a professional etiquette. Leake noticed, however, the one clue to the theo-
retical underpinnings of the Code that is clearly discernible in the abndged
text: the titles of its three chapters. He remarks that “The chapter headings to
the national ‘Code’ are interesting. . . . ‘Of the Duties of the Profession to the
Public and of the Public to the Profession.” Sweet conceit of the medical mor-
alists of the ‘Fabulous Forties!’”

Conceit, however, is in the mind of the beholder. Leake may have found an
ethic of reciprocal relationships inconceivable, but the classic name for such
an ethic is a “social contract.” Leake’s difficulty in recognizing the social
contractarian claims of the 1847 Code of Ethics may arise because he accepted
the applied ethics model: applied ethicists and contractarians look in different
directions for moral justification. The standard representation of the applied
ethics model is the following diagram from Tom L. Beauchamp and James
Childress’s textbook, Principles of Biomedical Ethics ({9], p. 6).

4. Ethical Theories
T

3. Principles
T

2. Rules
T

1. Judgments and Actions



INTRODUCTION 7

As Beauchamp and Childress explain: “According to this diagram, judgments
about what ought to be done in particular situations are justified by moral
rules, which in turn are grounded in principles and ultimately ethical theories”
({91, p. 6). The diagram thus graphically displays the “upward-looking” prin-
cipled nature of the applied ethics model. As Beauchamp observes in his chap-
ter on Worthington Hooker [8], on the applied ethics model, acts of
confidentiality, truth-telling, and patient care are justified in terms of princi-
ples grounded in theoretical models.

Although some contractarian theorists (most notably, John Rawls [33]) use
the model of the social contract to generate principles (in Rawls’ case, fa-
mously, a principle of justice), the classic English contractarians (Thomas
Hobbes and John Locke), and contemporary contractarians who take them as
their models (David Gauthier [20] and Robert Nozick [27]), ground morality
in the reciprocal nature of the social contract itself. Thus, to cite the title of one
of David Gauthier’s books, contractarian morality is “Morals By Agreement”
[20]; there are no higher level principles or theories that justify contractarian
morality. Justification stops with the contract itself.

Returning to Bell’s “Introduction” to the Code of Ethics: whereas an ap-
plied ethicist would seek to justify the physician’s “duty to expose his life for
the benefit of the community” in terms of beneficence or some other moral
principle, as a contractarian, Bell turned directly to reciprocity. Physicians,
collectively undertook to treat patients “when pestilence prevails . . . even at
the jeopardy of their lives,” because (“Sweet conceit of the medical moralist
of the . . . Forties!”) they expected the public to be reciprocally bound to re-
spect the profession. Bell and Hays thus had no need to justify their Code of
Ethics by appealing to higher moral principles or to ethical theory; from their
contractarian perspective reciprocal obligations sufficed in themselves. Leake’s
applied ethics conception of morality, however, demanded more; it demanded
moral principles to differentiate ethics from etiquette. Consequently, when
Leake read the abridged version of the Code of Ethics and found neither a
principled justification, nor Bell’s sketch of a theory of reciprocal obligation,
he naturally dismissed the Code as etiquette.

The revisionist sociologists who predicated their theories on Leake’s analysis
did not interrogate his scholarship or probe his philosophical assumptions.
They had no reason to do so: his conclusions conveniently supported their
theories, and they were, after all, sociologists, not ethicists, historians, or phi-
losophers. Their primary interests lay elsewhere: specifically, they were inter-
ested in refuting functionalism, the school of sociology — represented in America
by Talcott Parsons [28], [29], and in Britain by A. M. Carr-Saunders and P.A.
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Wilson [13] — that flourished in the 1950s and early 1960s. Functionalists
believed that the characteristic features of fully-formed professions — altruism,
autonomy, expertise, licensing, and professional codes of ethics —arise prima-
rily because professionals sell a complex commodity whose quality a lay per-
son is incapable of judging. Nonetheless, society desires to promote these
commodities and, finding them too complex to regulate directly, it delegates
its powers of social control to the professionals themselves — provided that
they, in exchange, use this power to promote the public’s good. Kenneth Ar-
row’s economic analysis of the professions was contemporary with, and com-
plemented, functionalist sociology. Arrow [3] argued that the professions
represented a non-market societal response to the problems of imperfect com-
petition; these non-market social institutions, in effect, fill the gap left by the
inability of markets to perform their normal functions.

Functionalist sociological theories and classical economics, however, be-
came unfashionable in the late 1960s, as scholars turned their attention, not to
conditions that made society functional, but to those that made it dysfunc-
tional. The slogan for rejecting the functionalist sociological theories and clas-
sical economics was that they rationalized the status quo by confusing the
structural with the functional and the real with the rational. These
rationalizations rendered functionalism incapable of comprehending the dys-
functional and irrational aspects of society. The problem with Parsons’ analy-
sis, Starr charged, was that: “[It] accepts the ideological claims of the
profession...and ignores evidence to the contrary...[especially] the historical
process that lies behind professional dominance” ([38] p. 21). Arrow’s analy-
sis is said to suffer from a similar defect: “The particular alternative to the
competitive market that developed in America cannot be derived from a purely
abstract analysis; it requires an analysis that is both structural and historical. . . .
Arrow . . . attempts to explain the particulars of a system at a given moment in
history in terms of the universal features of medicine” ([38], p. 227). Berlant
too rejected functionalism, “because of its virtually non-existent historical
grounding” ([11], p. 300). On the other side of the Atlantic, Waddington was
offering precisely the same argument: functionalist analyses failed when sub-
jected to examination in the actual historical contexts [41], [42]. Thus history,
especially the history of medical ethics, was to provide the laboratory in which
the revisionist sociologists would demonstrate the flaws of functionalism.

“Part of the historical task,” Starr wrote, “is to explain . . . how various . . .
claims to legitimacy became established, how they took institutional form, how
the boundaries of medical authority expanded, and how authority translated into
economic power and influence” ([38], p. 16). In writing this history it was im-
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portant that traditional “professional claims not be taken simply at face value . . .
[but] should be seen as means of legitimating professional authority, achiev-
ing solidarity among practitioners and gaining a grant of monopoly from the
state.” ([38], p.15). [ dub methodological principie that Starr enunciates here —
the principle that professional claims should always be read in terms of pro-
fessional ambitions —the “discounting rule” because it is used to preemptively
discount professionals own accounts of their reasons and motives. The dis-
counting rule is an exceptionally powerful methodological assumption pre-
cisely because it permits the revisionists to preemptively dismiss anything
physicians themselves say about their intentions, reasons, or motivations — a
priori — except when they support revisionist theories. The net effect of the
discounting rule was to enable sociologists to project their theories onto the
history of medicine without being “encumbered” by the accounts offered by
the historical actors themselves.

Once the revisionists had discounted the actual statements of all those who
drafted or endorsed codes of ethics, they built their analysis on the hypotheses
that professional medical ethics are (1) etiquettes, designed to disguise a pro-
fessional drive to (2) monopolize the medical marketplace. The first part of
their analysis rests heavily on Leake’s scholarship, which, as we observed,
does not withstand serious scrutiny. Moreover, as Stanley Reiser’s compre-
hensive content analysis of the 1847 AMA Code of Ethics demonstrates, the
1847 AMA Code embraces the major themes of medical ethics, past and present
[34]. Leake’s etiquette theory appears, in retrospect, to have been an artifact
of unfortunate happenstance exacerbated by misleading preconceptions; the
theory is best placed in the dust bin of discarded ideas.

The second line of argument supporting the reductionist case — the mo-
nopolization hypothesis — can not so readily be discarded. The theory rests on
overwhelming evidence that nineteenth-century medical societies in America
and Britain (i) attempted to secure a state licensing system that (ii) limited
practitioners to those who had an approved education in medical science; that
(iii) the societies also prohibited advertising and (iv) attempted to regulate
fees; that (v) they tried to expel and delegitimate practitioners who did not
abide by their strictures on education, licensing, and advertising; and (vi) that
they tried to expel members who consulted with practitioners who were ineligible
for membership. These practices appear to support the monopolization hypo-
thesis since (i) and (ii) restrict the supply of physicians, thereby raising the price
of their services; (iii) is anti-competitive on its face, and destroys the prospect of
a market; (iv) is essentially price-fixing; while (v) and (vi) constitute classic
monopolistic attempts to eliminate the competition by non-market mechanisms.
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The monopolization theory comes in two forms: strong and weak. Starr
and Waddington embrace the stronger form of the theory: that monopolization
is the driving mechanism underlying professionalization and that the sole func-
tion of codes of medical ethics is to serve as a fig leaf disguising the mono-
polizing designs of the profession. Without the support of Leake’s etiquette
theory, the strong “fig leaf” theory takes on a radical edge; for, if there is no
difference between the 1847 Code of Ethics and other forms of professional
ethics, holders of the strong monopolization theory are committed to arguing
that all professional ethics — perhaps even all forms of ethics — are mere fig
leaves for individual and collective interests.

The weaker variant of the theory, the form endorsed by Berlant, has less
radical implications. Berlant allows that professional ethics may have the moral
function of “help[ing] protect or further the medical interests of patients” ([11],
p. 125), and that this may have been “the intent of the creators of medical
ethics”; nonetheless, he argues, “the creators of medical ethics were aware of
the possibility of monopolization when they wrote monopolistic ethics,” ([11],
p. 126) and these codes were later used to further monopolistic ends. Thus
Berlant, unlike Starr and Waddington, opens the door to the possibility that the
nineteenth-century codes of medical ethics may have purposes other than
monopolization. His point is that, irrespective of whether they were intended
to serve, or actually served, any moral function, they were undoubtedly in-
tended to serve, and actually served as mechanisms of monopolization.

The fundamental weakness of all monopolization theories is that they pre-
sume the possibility of a free market. As Kenneth Arrow [3] and virtually all
medical economists agree (Milton Friedman is the exception [19]), there is not
a free market for medicine because market transactions are limited by the pur-
chaser’s ignorance and vulnerability (see the case of Abigail Plumer, in Chap-
ter One), and by the seller’s reluctance to refuse treatment. Since neither buyer
nor seller is acting freely, the market for medical care can be neither free nor
competitive — and is thus not really a market. It is, therefore, nonsense to treat
the six constraining practices cited by revisionists as clear evidence of mono-
polization; they are just as easily interpreted as efforts to remedy the imper-
fections of the market.

The imperfections of the medical marketplace were well understood, by
nineteenth-century patients: consider the following remarks penned by Joseph
G. Baldwin in 1853.

Nobody knew who or what they were, except as they claimed, or as a surface view of their
characters indicated. Instead of taking to the highway and magnanimously calling upon the
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wayfarer to stand and deliver. .. some unscrupulous horse doctor would set up his sign as
“Physician and Surgeon” and draw his lancet on you, or fire at random a box of pills into your
bowels, with a vague chance of hitting some disease, unknown to him, but with a better prospect
of killing the patient, whom or whose administrator, he charged some ten dollars a trial for his
marksmanship ([25], pp. vii—viii).

Baldwin here calls our attention to a major imperfection of the unregulated
medical marketplace: “Nobody knew who or what they were, except as they
claimed.” His implicit demand for some form of licensing or registration con-
firms Arrow’s analysis that such demands are attempts to correct market im-
perfections, in this case by informing purchasers about providers. Thus the
demand for licensing — the evidence most commonly cited by revisionists to
support the monopolization hypothesis — is better read as evidence for Ar-
row’s theory that professionalization is a mechanism for correcting the imper-
fections of the medical market.

The AMA Code’s proscription of secret nostrums and the prohibition of
advertising can also be interpreted as attempts to correct market imperfec-
tions. In normal markets advertising conveys information that consumers can
use to make rational choices. In the medical market, however, even if purvey-
ors inform purchasers truthfully about the contents of their wares, consumers
characteristically lack the ability to understand their physiological and phar-
macological implications. Advertising is thus more readily used to de-
fraud than to inform, and the only way to protect the consumer is either to
regulate it (as we now do in America and Britain), or to prohibit it entirely (the
solution proposed by the AMA’s Code).

The same line of argument establishes fee-scales as a prerequisite for the
medical market: for, to reiterate Arrow’s thesis, in the medical market con-
sumers are characteristically unable to assess the value of the services ren-
dered. They are thus better off if price-competition is prohibited, and if
competition is restricted to areas consumers can assess for themselves — such
as the responsiveness of providers.

The point to appreciate here is not that Arrow’s case has been proven. It
is rather that massive evidence cited by the revisionists about licensing, fee-
setting, prohibitions on advertising, and so forth does not, and can not prove
their case, since it is as compatible with Arrow’s analysis (and thus with func-
tionalist and contractarian analyses) as it is with their own. More fundament-
ally, however, unless the revisionists can disprove Arrow’s contention that
there is no free market in medicine, their monopolization hypothesis is mean-
ingless. Monopolization presupposes the possibility of a free market, if there
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is no possibility of such a market in medicine, the expression, “monopoliza-
tion of the medical marketplace,” quite literally, has no meaning. In the ab-
sence of a market, talk of “monopolization” is nonsense.

The monopolization hypothesis also fails a fundamental test of historical
explanation. Good historical explanation renders the past comprehensible to
the present. Revisionists abide by this precept when they attempt to explain
the actions of the nineteenth-century physicians in terms of economic self-
interest —a motive well understood by people in the present. Yet, as the revi-
sionists themselves remark, codes of medical ethics never served the economic
interests of nineteenth-century physicians. According to Starr, “the ethical code
itself exacerbated divisions because it excluded sectarian physicians” ([38], p.
94). Monopolization requires political power: had the AMA’s aim been mo-
nopolization, its best strategy would have been to incorporate all present prac-
titioners, from every school of practice, into their organization. Once this was
achieved, they could then begin to control the market by preventing price com-
petition, setting high standard fees, and limiting each practitioner’s case load
(creating artificial scarcity and thus raising the price of their services). In-
stead, they alienated their potential allies — homeopaths and other sectarians —
by excluding them from the AMA and the affiliated state societies. They then
compounded their error by alienating the medical schools by insisting on a
scientific pre-medical education, a lecture-based scientific medical education
and supplementary clinical experience ([35], pp. 108—121). If the AMA’s ob-
jective really was monopolization, its actions were remarkably ill-conceived.

A different and more reasonable picture of the actions of nineteenth-
century medical societies emerges if one rejects the revisionists’ discount rule
and considers seriously what the founders of the American medical societies
wrote and said about their motives and reasons. Historian Joseph Kett, writing
in an era before the discount rule became the modus operandi for social hist-
orians of medical ethics, provides the following account of the behavior of the
physicians in New York, South Carolina, and Ohio medical societies, during
the years following the passage of the 1847 AMA Code.

Their aims were lofty. They sought improvements of preliminary education, and tighter regulation
of medical ethics, especially in relationship to consultations with quacks. They besought their
members to write scholarly papers and to keep up with medical literature. They denounced
members of the medical profession who advertised nostrums. In a host of ways they sought to
make the profession more useful and hence more esteemed. By 1860 the voluntary associations
had generally committed themselves to the ideal of a self-regulated profession ([25], p. 176).
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Notice that, with one singular exception, Kett’s careful and detailed analysis
of state medical societies coincides with that offered by revisionists. The ex-
ception, of course, is the discount rule: Kett takes the society members at their
word and thus characterizes their aims as “lofty.” The revisionist, by contrast,
castigate these declarations as hypocritical statements uttered to disguise a
drive for monopolization.

Which account is more plausible? Kett and the revisionists agree that for
the most part the societies were unable to achieve their aims during the nine-
teenth century. The difference is that Kett can offer an explanation of the mem-
bers futile efforts, while the revisionists can not.

The gap between expectation and achievement was not traceable to apathy or dilatoriness on
the part of leaders. There was little joy in traveling a few hundred miles to an annual convention
and then listening to the profession excoriated by its members. A strong sense of obligation
was rooted in the conscience of antebellum physicians.

The problem was not moral delinquency but a fundamental flaw in the idea of a voluntary
association. On a theoretical level the voluntary societies were trying to move in two directions at
once. . . . The voluntary societies were . . . trapped in a dilemma. Either they kept their membership
requirements loose, in which case they could hardly have claimed to have purified their ranks, or
they tightened requirements and lost any chance of presenting a united front ([25], p. 177).

The picture that Kett paints here is painfully familiar: nineteenth-century medi-
cal society members were caught, as many of us often are, between their ide-
als, “their strong sense of obligation,” and their economic self-interest; between
their codes of ethics, and their economic interest in seizing political power.
This conflict was exacerbated when states weakened licensing requirements
in the mid-eighteen-forties and it consumed much of the American medical
profession during the second half of the century. Yet, from the revisionist per-
spective, this conflict — one of the predominant features of nineteenth-century
American medical life — was inexplicable. It should not have existed: codes of
medical ethics should not have conflicted with physicians’ economic interests
since, according to the revisionists, the codes were empty rhetoric that served
only to further economic interests

What were the lofty aims that prevented medical associations from opening
their doors to all comers? As Kett notes, it was their commitment to scientific
medicine, to a scientific medical and pre-medical education, that forced them
into a reformist and exclusionary stance. The reformist stance is evident, not
only from John Bell’s introduction to the AMA’s 1847 Code of Ethics — which
had called on physicians to be “trustees of science and almoners of benevo-
lence” and thus to “prevent the introduction into their body of those who have
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not been prepared by a suitable preparatory moral and intellectual training” —
it is also the theme struck by the first President of the AMA, Professor Nathaniel
Chapman of the University of Pennsylvania (mentor to both Bell and Hays),
when he welcomed the delegates to the first annual meeting of the American
Medical Association held in Baltimore, May, 1848.

This assemblage presents a spectacle of moral grandeur delightful to contempiate. Few of the
kind have | ever witnessed more imposing in its aspect, and certainly none inspired by purer
motives, or having views of a wider range of beneficence. The profession to which we belong . . .
has become corrupt, and degenerate, to the forfeiture of its social position, and with it the
homage it formerly received spontaneously and universally. ... [Is not] the profession .. .
environed by difficulties and dangers, arising mainly from the too ready admixture into it of
individuals unworthy of the association, either by intellectual culture, or moral discipline, by
whom it is abased? And are you not imperatively instructed to purify its taints and abuses and
restore it to its former elevation and dignity? ([16], pp. 8-9).

As Kett observes [25], and as is manifestly clear from the texts of both Bell’s
Introduction and Chapman’s welcoming remarks, the founders of the Ameri-
can Medical Association and the drafters of its Code of Ethics were not self-
abnegating moralists. They believed in struggle, but not for its own sake; if
they embraced the virtues of morality and science, they fully believed that in
the end society would reward the medical profession for doing so. Beneficence
and science, while good for their own sake and for the sake of patients, were
also good for the profession and its members. This was the beauty of the tri-
partite contractual relationship they envisioned: physicians virtues would be
rewarded by societal prestige and patients’ respect. Yet to earn this prestige
and respect, the profession needed to commit itself to science. They had to
bring the theories and practices of European medical science to the Ameri-
can continent; they had to introduce Auenbrugger’s percussion, Bichat’s au-
topsies, Corvisart’s methods of clinical observation, Laennec’s stethoscopy
and Louis’s statistics into the mainstream of American medical practice. In its
early years the AMA formed implementation committees to do precisely this—
parceling out the task in terms of special committees for anatomy, chemistry,
forensic medicine, hygiene and sanitary measures, medical science, physiol-
ogy, materia medica, surgery, obstetrics, publications, vital statistics — and,
most importantly, medical education.

If American physicians were to be scientific, they must be educated in medi-
cal science. Indeed, the founders of the AMA were so profoundly committed
to this ideal that they challenged both the apprenticeship tradition of training
physicians and surgeons, and the medical schools. They challenged not only
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fly-by-night proprietary schools and diploma mills (like the notorious
Willoughby Medical College of Ohio, which issued a fifth of its diplomas as
honorary degrees — that is degrees awarded to those who had neither attended
lectures nor passed examinations, ([25] p. 175)) but also the most prestigious
medical schools in the nation. These, they charged, were better at collecting
fees than at providing laboratory space, or clinical experience, or examining
students, or even presenting an integrated course of lectures. In 1848, the AMA
asked medical colleges to provide their students with laboratory demonstra-
tions, clinical instruction, and a full six months of lectures on which they were
examined. The leading members of the Harvard medical faculty — John Ware,
Jacob Bigelow, and Oliver Wendell Holmes — refused:

It is not expedient to extend the course of medical lectures beyond four months, as recommended

by the American Medical Association. . .. The whole propositions proceeds from what seems
to us a strange exaggeration of the importance of teaching by lectures, as compared with the
other means of medical instruction. . . . No course of lectures, however prolonged, can give

complete instruction in any department of professional study. If this be attempted, the teaching
must necessarily be superficial. Lectures cannot communicate all the knowledge of the
profession; they cannot approach this. It is a mistake to think of lectures as having this purpose.
Their real value is diminished, where they are given with such a view, of their proper object.
The great purpose of lectures should be, to teach the student how to learn for himself. ...
Learning is a thing which no man can do for another; the weight of education must fall on the
learner; what he does not get and make his own, by the active exercise of his own powers he
does not get at all. .. .

We feel compelled, therefore, to express our decided conviction that four months in the
year is quite as large a proportion of the student’s time as can be profitably occupied in attendance
on lecture. . . .

We also [reject] clinical demonstrations and examinations because they would result in
doubling a burden which is now as great as students can bear without [their] failing in health
([43], pp. 353-357).

Why were the founders of the AMA so insistent on lectures and demonstra-
tions when mid-nineteenth century medical science offered practitioners so
very little? They were not ideologues: Austin Flint struggled throughout his
life to distinguish between typhus and typhoid; [saac Hays (who drafted the
Code of Ethics) had critiqued Bichat; Alfred Stillé (first Secretary to the AMA)
struggled for years to develop a theory of contagion — but that achievement
had to wait upon the work of Pasteur and Koch. The founders knew all too
well the limits of the science of their age. What drove them to challenge the
most prestigious medical colleges in the land was that they also knew that
medicine taught entirely by apprenticeship, medicine learned without lectures
or scientific demonstrations and without clinical experience, could not be sci-
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entific. What drove them was not the certainty that they knew the scientific
truth, but the certainty that American medicine could never become scientific,
could never attain Benjamin Rush’s goal of attaining “a knowledge of anti-
dotes to those diseases which are supposed to be incurable,” unless American
medical and pre-medical education was firmly grounded in science. They were
not, as the revisionists have observed, initially successful. But with the open-
ing of Johns Hopkins Medical School in 1893 and the radical reform of medi-
cal education catalyzed by the Flexner report of 1910, their ideas were ultimately
triumphant.

The same line of analysis led the founders of the AMA and affiliated medi-
cal societies to reject sectarian medicine. They knew all too well that they
lacked remedies for most ailments. Oliver Wendell Holmes freely admitted
that “if the whole materia medica, as now used, could be sunk to the sea, it
would be all the better for mankind —and all the worse for the fishes” ([23], p.
203). Yet in “Homeopathy and its Kindred Delusions” ([23], pp. 101-102),
Holmes delivered a scathing critique of homeopathy, condemning it for seek-
ing truth, not through scientific inquiry, but through the revelations of its
founder, Samuel Christian Freidrich Hahnemann (1755-1843). Holmes argued
that everyday medical experience disconfirmed the fundamental principle of
homeopathic theory, the law of similars (similia similibus curantur — what
causes illness in a healthy person will cure the same illness in a sick person);
and he charged that homeopathic therapeutics — which called for the dilution
of potent agents to less than 1/1,000,000 of a drop — violated the laws of chem-
istry. Worthington Hooker, a staunch defender of the AMA’s 1847 Code,
charged Hahnemann with succumbing to the post hoc ergo propter hoc fallacy
(literally, “after this, therefore, because of this”; the fallacious confusion of
succession with causality), “the modus operandi by which the genius of im-
posture is produced from the fantastic and ever-changing shapes of empiri-
cism” ([24], p. vii). Nathan Smith Davis —the physician whose concerns about
medical education initiated the sequence of events that culminated in the forma-
tion of the AMA — argued that “exclusive individual schools of medicine,
founded on some one universal law of disease or equally universal law of
cure” were incompatible with “strictly scientific investigations, clinical exper-
ience, and free discussions™ ([18], p. 175).

The founders of the American Medical Association thus appear to have re-
jected sectarian medicine for principled reasons. They did this knowing that, as
many commentators have since observed, it was against their economic and
political self-interest to do so. Why then did they do it? The most reasonable
explanation is that they believed their own rhetoric —they really were reformers.
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Ironically, although the AMA’s vision of a profession elevated by a dual
commitment to ethics and science was prescient, its policy of exclusion, un-
like its policies on scientific education, were not directly vindicated by events.
Homeopathy did not whither aways; it flourished, but in a way that was incon-
ceivable to Bell, Chapman, Davis, Hays, Hooker and other founding members
of the AMA. Bowing to the dynamism of nineteenth-century medical science
and recognizing the legitimization it was conferring on conventional medi-
cine, homeopaths eclectically incorporated conventional medical science into
their schools. As Haller observes:

By the 1880s and 1890s the requirements for graduation from the Hahnemann Medical College
of Philadelphia were remarkably similar to most orthodox medical schools of the day. The
three year curriculum included courses on anatomy, physiology, chemistry, surgery, therapeutics,
pharmacy and toxicology. The books used for its courses were identical with those used in the
schools of the regular [and included some written by Stillé and other founders of the AMA].
Not surprisingly, many homeopaths, upon graduation, declined to connect themselves publicly
with the doctrines of Hahnemann and refused even to use the name homeopath ([21], p. 125).

Homeopathy survived, and eventually assimilated into the mainstream of
American medicine, but it did so only by affirming the scientific basis of medi-
cine — that is, it survived by surrendering to the conditions laid down by the
founders of the AMA.

If the motives that the AMA’s founders attributed to themselves provide a
more coherent picture of the period than the revisionist monopolization hypo-
thesis, what remains of the revisionist reading of nineteenth-century medical
ethics? One could argue that some small something remains, that the founders
of the AMA and the members of its affiliated societies were perhaps a bit more
self-interested, a bit more concerned with economics, than they admitted. Oddly
enough, this ultra-weak version of the monopolization hypothesis serves little
purpose when discussing nineteenth-century medical societies. They were re-
markably frank about recognizing the congruence of public, professional, and
personal interests. If they endorsed science as the basis of medicine, if they
stood for educational reform, if they accepted moral responsibility, they un-
derstood that in so doing they were serving not only the public and the profes-
sion, but also themselves as professionals. In their minds, public, private and
professional goods were one: they understood and forthrightly professed that
by acting in the public’s interest, they were also acting in their own.

3% ok ok
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The papers collected in this volume, like those in its predecessor, are united by
a common skepticism about the tenets of revisionism; they treat nineteenth-
century codes of medical ethics seriously, as ethics. Since many readers may
be unfamiliar with these codes, each of the two parts of the book opens by
reproducing the most important American and British nineteenth-century codes
of ethics — prefaced by an introductory essay setting the code in its historical
context. Part One, which focuses on America, opens with the first American
code of medical ethics, the Boston Medical Police of 1808 (introduced by
Robert Baker). The next chapter contains an unabridged version of the 1847
AMA Code of Ethics (also introduced by Baker). Chapter Three is a detailed
content analysis of the 1847 Code of Ethics by Stanley Reiser [34]. In Chapter
Four, Tom L. Beauchamp analyzes Worthington Hooker’s critique of the AMA
Code’s paternalism.

In Chapter Five, Robert Veatch reminds us that there is more to nineteenth-
century medical ethics than codes drafted by physicians; moral theology also
offered an ethical perspective on the practice of medicine. Moreover, as
Veatch demonstrates by comparing the AMA’s Code of Ethics with nineteenth-
century Catholic medical ethics, the two approaches to medical ethics were
often strikingly different. Nor were Americans the only physicians concerned
about medical ethics; in Chapter Six, Chester Burns’ careful chronological
analysis of the Anglo-American dialogue on medical ethics, shows that while
it was British physicians — John Gregory (1724—1873), Thomas Percival
(1740-1804), and Michael Ryan (1800—1841) — who initiated the discussion
of medical ethics, in the nineteenth century the impetus shifted to America,
starting with the Boston Medical Police of 1808 and culminating in the AMA
code of 1847.

This background sets the stage for Part Two, nineteenth-century Britain
and the discussion of a code that seemingly failed to shape nineteenth-century
British medical ethics — the code that the British Medical Association never
adopted. After the BMA thrice failed to approve a code of ethics, the primary
drafter of a British code, Jukes Styrap, published his 4 Code of Medical Ethics
on his own. Yet, as Peter Bartrip remarks in his Introduction, even though
Styrap’s Code was never officially adopted by the BMA, it nonetheless set
unofficial standards for the “done thing” and became the accepted, albeit un-
official, guide to proper medical behavior.

Why did the medical societies of Britain eschew official codes of medical
ethics? The revisionist reply is that they had no need for such a code because
they were granted a monopoly on licensing by the 1858 Medical Act, which
set up an official Medical Register of all licensed physicians. This explanation
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provides a cogent answer to the question of why the BMA rejected Styrap’s
offer of a code in 1882. It does not explain why official codes of ethics were
consistently rejected in the 1830s and 1840s. A more compelling answer is
offered in Chapter Eight by M. Anne Crowther, who points to the deeply rooted
British tradition of grounding medical ethics in jurisprudence — a tradition
epitomized, she argues, in Taylor’s Principles and Practice of Medical Juris-
prudence [39], first published in 1844, and still published today. Chester Burns
remarks the same tradition in Michael Ryan’s 1831 [37] manual of medical
jurisprudence, and Percival’s 1794 publication, Medical Jurisprudence. The
jurisprudence tradition looked to the law, not only to delimit unacceptable
practice, but, by so doing, to implicitly define the acceptable and the ideal
practice. Thus, while it was entirely consonant with the American spirit of
private endeavor for a private association, the AMA, to appropriate the text of
the first two chapters of Percival’s 1803 Medical Ethics as the basis of its code
of ethics, it was equally consonant with the British tradition, and with the
entire text of Percival’s original 1794 work, Medical Jurisprudence, to eschew
private codes of ethics and to search the law for societal expectations about
proper and improper medical conduct.

By embracing the medical jurisprudence tradition, however, the British made
the task of the historians of medical ethics even more difficult, for there were
no formal codes that laid out official moral standards. Thus, as Peter Bartrip
notes in his careful analysis of the editorial policy of the British Medical Jour-
nal, an official publication of the BMA, historians need to look to medical
Jjournals and other sources to discern both the avowed standards of the profes-
sion, and the seriousness with which professionals treated these avowals.
Bartrip points out that from the 1870s onwards the BMJ was caught in a moral
dilemma: its editorial pages denounced the vice of secret remedies, even as its
advertising columns were pronouncing their virtues. A straightforwardly revi-
sionist reading would predict that since ethical avowals are not seriously in-
tended, the BMJ would simply ignore this inconsistency — or jettison its
principle. In reality, however, the editors did neither: once they realized that
they were caught between their avowed principles and their purses, they
struggled to untangle themselves and to develop a workable compromise.

In the last chapter of this volume, Russell Smith deals with another artifact of
the British medical jurisprudence tradition, the General Medical Council (GMC).
The Medical Act of 1858 set up an official Register of all official medical prac-
titioners. The GMC’s function was to police the Register by setting the educa-
tional standards that practitioners had to satisfy in order to be listed, and by
determining which practitioners engaged in conduct so clearly unprofessional
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that they were to be stuck off the Register. The latter duty requires a determina-
tion of the minimal acceptable standards of conduct; it thus establishes a
“minimalist” code of conduct. Smith traces the evolution of this minimalist code
from the first edict issued by the GMC to relatively recent times, chronicling in
some detail the problems facing a disciplinary body that attempts to uphold
minimal moral standards of conduct without recourse to a formal code of ethics.

The contributors to this volume seem to tell a cohesive story about how the
Enlightenment medical ethics that Gregory and Percival bequeathed to the
English-speaking world came to be codified as medical ethics in America and
as medical jurisprudence in Britain. They did not, of course, set out to tell a
cohesive story; if they appear to have done so, it is probably because, for the
first time in decades, the history of nineteenth-century Anglo-American medi-
cal ethics has been freed from the methodological fetters of revisionism.

Union College
Schenectady, New York
USA.

NOTES

'A light four-wheeled horse-drawn carriage that has one or more seats facing forward.

*Moreover, Baker [4] has cited instances in which Percival distinguishes between ethics with
etiquette in the text of Medical Ethics, thereby demonstrating that he did nof conflate these two
concepts.

*As Tom Beauchamp remarks in end note 5, p. 117, Leake’s edition of Percival’s Medical
Ethics “is not entirely reliable,” because it omitted and abridged many small but nonetheless
significant parts of Percival’s text — without informing readers. It is possible, given Leake’s
scholarly style, that he was aware of Bell’s Introduction to the Code of Ethics, but, deeming it
irrelevant, decided not to publish it.
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PART ONE

THE NINETEENTH-CENTURY AMERICAN
CODIFICATION OF MEDICAL ETHICS



CHAPTER |

ROBERT BAKER

AN INTRODUCTION TO THE BOSTON MEDICAL POLICE OF
1808

Revisionists charge that professional codes of medical ethics amount to little
more than trade union regulations wrapped in a fig-leaf of etiquette and puffed
up with elevated rhetoric. No code lends itself more readily to this interpreta-
tion than the Boston Medical Police of 1808. Carleton Chapman, an eminent
physician and historian of medicine, discounts the ethical significance of the
Boston Medical Police in a single dismissive paragraph.

Percival's Ethics Crosses the Atlantic. The American Revolution had not long settled when a
standing committee of the Association of Boston Physicians cited Percival’s magnum opus,
along with works by Benjamin Rush and John Gregory, the committee having been instructed
in 1807 “to propose a Code of Medical Police.” The result was a short document . . . which was
accepted by the Association early in [808. It contains nine brief sections dealing with physician-
to-physician relations and admonishing members to uphold the good name of the profession.
“Every man who enters a fraternity,” says the document, “engages by a tacit compact not only
to submit to the law, but to promote the honor and interest of the association so far as is consistent
with morality and the general good of mankind.” But nowhere did the standing committee
introduce the word ethics and the “tacit compact” mentioned was in no way comparable to the
social contract of the political theorists of the Enlightenment, from Locke to Rousseau. Its
closest analogue was the agreement between the medieval craftsman and his guild ([1], p. 86).

Chapman raises two intriguing questions: one historical, the other conceptual.
The historical question is straightforward: was the Boston Medical Police a
descendant of classical social contract theory? Chapman summarily dismisses
this possibility, but the arguments in its favor are compelling. There is, in fact
a direct line of textual descent from Locke’s social contact to the passage
Chapman cites in the Boston Medical Police. The passage was copied, word-
for-word, from Chapter Two, Article XXIII, of Percival’s Medical Ethics.
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Percival, however, claims that he learned about “tacit compacts” from the
Reverend Thomas Gisborne —to whom “a considerable portion of [the manu-
script of Medical Ethics] was communicated” ({15], p. 5). Gisborne, in turn,
had employed a theory of “tacit compact” in his Enquiry into the Duties of
Men in the Higher and Middle Classes of Society in Great Britain Resulting
Jfrom Their Respective Stations, Professions and Employment (1794, [7]) to
justify attributing specific duties to various stations and offices, including “the
professional office of physician.” However, Gisborne had developed the theory
of tacit compact in an earlier work, The Principles of Moral Philosophy Investi-
gated and Briefly Applied to the Constitution of Civil Society (1789, [6]) to
defend John Locke against William Paley’s charge that social contracts were
fictions, since no one had ever signed such a document. Gisborne’s riposte
was that signatures were irrelevant because those who accept society’s pro-
tection and/or the privilege of its offices and stations, have tacitly committed
themselves to a compact. The expression, “tacit compact”, used by Percival in
Medical Ethics and parroted in the Boston Medical Police, descends directly
from terminology invented by Gisborne to defend Locke’s social contract
against Paley’s critique — it is the language of the Enlightenment ideal of a
social contract.

Chapman implicitly recognizes this when he notes that “the notion of [an]
unwritten contract between patient and physician, and the primary emphasis
on patient’s rights, are unmistakable in Gisborne” but, he contends, they “were
not carried over into Percival’s [Medical Ethics] despite [Percival’s] extrava-
gant admiration for Gisborne’s work” ({11, p. 83).

Why not? Why should Percival misrepresent his position? Chapman offers
no explanation and the language and logic of Percival’s text seem to support
Percival’s claim of indebtedness to Gisborne, rather than Chapman’s denial.
Gisborne’s central terminological and conceptual innovations — the notion that
duties of “professional office” are a “public trust” conferred by a “tacit com-
pact” — permeate Medical Ethics. Here, for example, is Percival on the aging
physician’s duty to retire.

The commencement of that period of senescence, when it becomes incumbent on the physician
to decline the offices of this profession . . . is not easy to ascertain. . . . As age advances, therefore,
a physician should . . . scrutinize impartially the state of his faculties; that he may determine . . .
the precise degree in which he is qualified to exercise the active and multifarious offices of his
profession. And whenever he becomes conscious that [his abilities have declined] . . . he should
at once resolve, though others perceive not the changes which have taken place, to sacrifice
every consideration of fame or fortune, and to retire from engagements of business. To the
surgeon under similar circumstances, this rule is still more necessary. . . . Let both the physician
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and surgeon never forget, that their professions are public trusts, properly rendered lucrative
whilst they fulfil them; but which they are bound, by honor and probity, to relinquish, as soon
as they find themselves unequal to their adequate and faithful execution ([15] Chapter Two,
Article XXX, emphasis added).

In this passage Percival draws on Gisborne’s notion that as holders of “profes-
sional offices,” physicians’ privileges derive from a public trust. Consequently,
when physicians find themselves “unequal to [the] adequate and faithful ex-
ecution” of their end of the tacit compact, they are obligated “by honor and
probity” to relinquish their professional office. The language and argument
structure is patently Gisborne’s and it is thus directly in the Enlightenment
contractarian tradition.

Chapman could argue that even if, in drafting the Boston Medical Police,
the committee parroted Percival’s “tacit compact” language, and even if this
language was understood by Percival to echo the Enlightenment ideal of a
social contract, nonetheless, it does not follow that the committee drafting the
Boston Medical Police intended anything ethical or enlightened by the lan-
guage. Other historians have, in fact, raised questions about the extent to which
the American codifiers understood Percival. John Haller observes that, “Cur-
iously, American physicians showed little concern for the fact that Percival
had written his code as an effort to sort out the competing interests of physi-
cians, surgeons, and apothecaries in mill-town hospitals, such as the Man-
chester Infirmary, which he helped to organize — circumstances that were
fundamentally different from American medical realities” ([10], p. 236). More-
over, as Chapman remarks, the nine brief sections of the Boston Medical
Police deal entirely with intrapractitioner relationships; thus, unlike Percival,
the Boston physicians seem to ignore physician-patient relationships. In what
sense, then, can they be said to have established anything that might reason-
able be called an Enlightenment social contract — or any other form of “medi-
cal ethics”?

This brings us to Chapman’s conceptual question: Can a set of mutually
advantageous arrangements between medical practitioners possibly constitute
a medical ethic? On one analysis of ethics the answer is decidedly, *“Yes.” That
analysis, of course, is contractarian.

The classic contractarians, Thomas Hobbes (1588-1679) and John Locke
(1632—1704), appealed to the thought experiment of the social contract to re-
construct the rational core of morality, law, and government. The experiment
was beguilingly simple. It turned on the question of what terms rational agents,
not presently in a society, would accept in order to join one. The point of the
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thought-experiment was to discover both the terms that any rational agent would
invariably refuse to accept as a condition for joining society, and those that
they would insist upon in any society they joined. The former, they believed,
constituted an agent’s inalienable natural rights, the latter their fundamental
civil rights. Hobbes believed that no rational agent would forego life to enter
society, but he also argued that they would only enter a society if it accepted a
civil morality of reciprocity (a version of the Golden Rule) and a civil law that
treated all citizens equally. Locke expanded Hobbes’ list of inalienable rights
to incorporate liberty, health, and property, and more or less maintained Hobbes
prerequisites of reciprocity and equality as the basis of civil morality and law.

Gisborne’s Principles of Moral Philosophy Investigated and Briefly Ap-
plied to the Constitution of Civil Society (1789, [6]) is probably the first work
of “applied” ethics in English; as its title proclaims, in the book Gisborne
applies Locke’s principles of equality and reciprocity to determine the moral
‘constitution of civil society”.” In that book, however, Gisborne worked only
one side of Locke’s analysis — the justification of liberty as an inalienable
natural right — because he wanted to address the central issue of his day, the
abolition of the slave trade. In his later book, An Enquiry into the Duties of
Men in the Higher and Middle Classes of Society in Great Britain Resulting
[from their Respective Stations, Professions and Employment (1794), Gisborne
worked the other side of the Lockean tradition, expanding Locke’s principle
of reciprocity to develop a tacit compact theory of professional obligation.
Since it was only the later book that influenced Percival, it was this part of the
contractarian tradition, the theory of reciprocity —not the natural rights theory
that preoccupies Chapman —that Gisborne transmitted to Percival, and, through
him, to the Boston physicians.

Contractarian theories based on the principle of reciprocity are still in the
forefront of moral and political philosophy, including bioethics {3], [21], thanks
to the influence of three North American philosophers, David Gauthier [5],
Robert Nozick [14] and John Rawls [16]. Gauthier, in particular, has devel-
oped a penetrating analysis of the role of the principle of reciprocity in classic
contractarian thought. One of his more important insights is that cooperative
paradoxes lie at the heart of the classic contractarianism. These paradoxes (for
example the paradox of the commons, and the Prisoner’s Dilemma) arise in
contexts in which, even though non-cooperative behavior is ultimately disad-
vantageous to everyone, and, even though cooperative behavior is ultimately
advantageous to everyone, at any given moment an individual can immedi-
ately better her or himself by betraying others (not reciprocating). Once be-
trayed, however, others tend to withdraw their cooperation, and — the heart of
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the dilemma — if no one cooperates, everyone is worse off, including the indi-
vidual who originally chose to betray others to better her/himself. The irony of
cooperative dilemmas is that although everyone loses, the ultimate cause of
their loss is betrayal motivated by someone’s desire to better themselves. Con-
sequently, contractarians argue, everyone has an interest in constraining the
urge to betray — perhaps especially those most tempted to betrayal. The classic
mechanism of such constraint is the social contract.

To return to Chapman’s question: Is the Boston Medical Police a social
contractarian ethic? Since contractarian morality addresses dilemmas of
social cooperation, the Boston Medical Police could only be a proper social
contract if it addressed such a dilemma. As Chapman points out, the nine sec-
tions address physician-to-physician relationships — especially consultation.
Thus the question of whether the Boston Medical Police is a social contract
boils down to this: Did consultations pose a cooperative dilemma for nineteenth-
century physicians? With rare unanimity, historians analyzing the period agree
that it did.

The fractious state of the nineteenth-century American medical profession
has often been remarked. William Rothstein illustrates the situation with a
quotation from the New York Monthly Chronicle of Medicine and Surgery of
1825:

No body of men are less in concert or seem less influenced by esprit du corps, than physicians. . . .
The quarrels of physicians are proverbially frequent and bitter, intensity and duration seem to
exceed that of other men. This state of things is in some degree attributable to the nature of the
profession ([19], pp. 634, originally cited in [17], p. 2).

Hobbes himself never penned a more apt description of the war of each against
all; of men unable to cooperate, reduced to unending quarrel, simply because
they are caught in a cooperative dilemma. As sociologist Paul Starr observes,
quoting Benjamin Rush, one of the primary source of these disputes was phy-
sicians inability to consult successfully.

Nothing weakened the medical profession more than the bitter feuds and divisions that plagued
doctors through the late nineteenth century. . . . They were open and acrimonious, and as common
in the high tiers of the profession as in the low. Philadelphia, the center of early American
medicine, was a maelstrom of professional ill will. ... During the yellow fever epidemic in
Philadelphia in 1793, Benjamin Rush and his rivals took to the press to denounce each other’s
treatment. “A Mahometan and a Jew,” Rush wrote, “might as well attempt to worship the
Supreme Being in the same temple, and through the medium of the same ceremonies, as two
physicians of opposite principles and practice, attempt to confer about the life of the same
patient.” ([20], p. 93).
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Why were “consultations” so problematic? Historian Charles Rosenberg re-
minds us, in a 1967 essay, “The Practice of Medicine in New York a Century
Ago,” that nineteenth-century consultations were fundamentally different from
the contemporary variety.

The emphasis upon the ethics of consultation and the frequency of such occasions emphasizes
another quality of the profession a century ago. I refer to its still essentially “horizontal,”
undifferentiated structure. . . . Since almost all physicians did the same sort of things, consultants
were ordinarily potential competitors. The general practitioner today sees, of course, little danger
in referring cases demanding specialized knowledge to another physician; the functional
differentiation of the profession within the past century has defined, and thus limited the
specialist’s activities ([18], pp. 223--253, reprinted in [12], pp. 58-59).

Thus, because of the horizontal structure of nineteenth-century medicine, when
one physician consulted another, he was dealing with someone who had an
immediate self-interest in disparaging his care of the patient. This placed phy-
sicians in a cooperative dilemma: for while, at any given time, they (and their
patient) would be better off were a consultation to be arranged, to consult was
always to place one’s self at risk of betrayal.

Rothstein too emphasizes the dilemmatic nature of consultations as “a
major source of conflict among physicians” ([19], p. 83), citing an essay by
Daniel Drake (1785-1852), that was republished in 1832. Notice how in
explaining the problems of consultation, Drake highlights the problem of
betrayal.

Consultations are copious sources of personal difficulty in the profession . . . Great reliance is,
generally, placed by the patient . . . on the consulting physicians, because the other is presumed
to have exhausted his skiil. Should the patient die, it is often supposed that he might have lived
had the consultation been held earlier. Thus the consulting physician, had nothing to lose, and
much to gain. . . . The consulting physician, moreover, is often questioned, apart from the other
[physician], on the past treatment and the probable issue of the case; when, if deficient in
honor, he is apt to say, or look or insinuate, such things as he knows will operate to the injury of
his colleague; who of course resents the insidious attack on his character should he discover it
([19] p- 83, quoting [4], p. 101).

Consultations, therefore, generated a classic dilemma of social cooperation:
although physicians would be better off were everyone to practice consulta-
tion, any individual physician might do even better for himself by denigrating
his colleagues during a consultation. Yet were any sizable number of physi-
cians to denigrate their fellows, the practice of consultation would be unten-
able — and everyone would be worse off.



INTRODUCTION TO THE BOSTON MEDICAL POLICE 31

As every historian who has written on the subject properly observes, from
the 1808 Boston Medical Police, to the 1847 AMA Code of Ethics, nineteenth-
century American codes of ethics specifically addressed the dilemma of con-
sultation. “Physicians,* Rothstein writes, “viewed the code clauses involving
consultations as being of particular importance . . . when the Medical Society . . .
of New York developed its first code in 1823, the drafting committee was
instructed to give special attention to consultations” ([19], p. 83). The nine-
teenth-century codes were thus mini-social contracts intentionally designed to
resolve a cooperative dilemma. This explains why Percival’s text provided
such ideal source-material for the American codifiers; for, despite all the differ-
ences about the problems facing nineteenth- century American physicians and
those Percival was dealing with at the Manchester Infirmary during the 1790s
—which John Haller quite correctly remarks — fundamentally, they faced exactly
the same problem, a cooperative paradox. Consequently, with a few minor
modifications Percival’s contractarian solution served American physicians in
Boston as well as it had served British physicians and surgeons in Manchester.

How effective were these mini-social contracts at resolving the cooperative
paradox of consultation? To analyze the actual function of these codes, Rothstein
turns to the John Nichols and associates’ detailed study of the Medical Society
of the District of Columbia [13]. The first DC medical society was organized
under an 1817 Congressional charter that permitted licensing, promoted sci-
ence, but prohibited codes of ethics. Within three years “conflicts within the
profession became so rife that the society became moribund and lost its char-
ter” ([19], p. 80). In 1838, however, physicians founded an uncharted medical
society that subscribed to a code of ethics. Although the two societies were to
merge in 1911, it was the second society, the society with a code of ethics, that
was “the more powerful and important in the District” ([19], p, 81).

Was the code of ethics integral to the success of the second medical soci-
ety? Nichols believes that it was, remarking that the consultation provisions
“came to acquire almost the force of a moral principle and a point of honour-
able conduct in the ideology of the members. . .. Lists of members were
frequently issued, to show who were entitled to the privilege of consultations”
([13], Pt. I p. 29, quoted at [19], p. 83). History creates few controlled experi-
ments, but the experience of the two in the District of Columbia comes close.
The society that embraced an ethics code strongly regulating consultations,
and that expelled physicians who refused to engage in reciprocal cooperation,
flourished; the other society, prohibited by Congress from establishing a code
of ethics and thus unable to constrain non-cooperation, succumbed to a
Hobbesean war of each against all and became moribund.
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But, one might query, did it really matter to nineteenth century physicians
whether they were considered “entitled to the privilege of consultations™?
After a comprehensive review of Massachusetts cases, Joseph Kett concluded
that “the police power of the society, specifically the threat of expulsion, was
adequate to bring many recalcitrants into line.” ([11], p. 25). One revealing
test of this power (to return to Boston and its Medical Police) involved Joseph
Stephen Bartlett. Bartlett received his medical doctorate from Harvard Uni-
versity in 1831. He immediately joined the Boston Medical Society; in 1833
he joined its affiliate the Massachusetts Medical Society. In 1836, he was
charged with fee-splitting, publishing testimonials for secret remedies, and
consulting with non-members and expelled from both societies. Bartlett freely
admitted that he had consulted with Dr. John Williams (an itinerant English
oculist with a medical degree from Paris) and published testimonials to
Williams’ cures. He also acknowledged that his association with Williams viol-
ated the pledges he had signed to comply with the codes of ethics of both the
Boston and Massachusetts medical societies. But, he contended, he had signed
these pledges for economic reasons and, as a licensed practitioner with a degree
from Harvard, he had a right to consult with whomever he wished, and to
prescribe whatever he believed best for his patients: I told the society, I shouid
persevere in violating the by-laws whenever I thought the good of mankind
required. 1 would not violate my conscience or my religion” ([2], p. 19).

The Boston and Massachusetts Medical societies responded to Bartlett’s
brazen defiance of their code of ethics by expelling him and by prohibiting
society members from consulting with him. Bartlett seemed only slightly con-
cerned over his expulsion, but, as explained to a special committee of the
Massachusetts legislature to whom he appealed, the prohibition on consulta-
tion had destroyed his livelihood.

The effects and influence of my expulsion have been highly injurious to my character and
prospects. Medical gentlemen have refused to consult with me, and | have lost prospective
practice. My degree from Harvard has been of no service to me since my expulsion. I have no
right which any loafer might not enjoy. My diploma is of no use to me here. The influence of
the Medical Society is to crush a man down and render him worse than dead. . . . | have had to
struggle to sustain myself. . . . [ rely upon my professional services for support. | find it necessary
to follow other pursuits for a livelihood ([2], p. 15).

Bartlett, like any other plaintiff, had reason to overstate his losses. Nonethe-
less, other trial testimony confirms that his expulsion from the Boston Medical
Society forced him to move to Marblehead, and that, were the expulsion from
the Massachusetts Medical Society allowed to stand, he might be driven out of
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the state. We thus have a clear indication of how important consultations were
to nineteenth century medical practice — without them a physician’s livelihood
was in jeopardy.

The grounds on which Bartlett was expelled tell us a great deal about pro-
tections offered to patients by the Boston Medical Police. The testimony of
Mrs. Abigail Plumer, an impoverished blind woman, is particularly revealing.
A neighbor had read Bartlett’s published accounts of Williams’s cures to her,
and so Abigail traveled to Boston to put herself under Dr. Williams’ care. Until
this time Abigail’s physician had been a Dr. Peirson, “who” as was expected
of a medical society member, “charged me nothing” ([2], p. 32), as did her
other physician, Dr. Reynolds (also a member of the Massachusetts Medical
Society). Dr. Williams had different expectations.

When I first went to Dr. Williams he inquired how much money 1 had, and whether the people
I lived with were rich or poor? . . . He said . . . that the medicine he gave me would restore my
sight. | asked him his charge. He said I must pay $ 50 down, and $ 50 when cured. He said he
could cure me. I did not feel able to pay the sum, and asked him if he would not take $ 25 down.
He replied, [if] [ set more by my money than my sight, he would have nothing to do with me. |
told him [ had but $ 43; that | had a child to support, and could lay by but little. He said he
would not take less than $ 50, and | might have a week to make up my mind. I went home and
returned the next Saturday with the money, which I gave him. After I paid him the money, he
gave me some medicine in a bottle, and | signed a paper promising to pay him $ 50 more, if
cured. The paper was read to me and [a witness] signed it with me. I then went back to Salem. . ..
Williams charged me not to let any physician see the medicine. He told me that in six weeks I
should be restored to sight. | went up to see [Williams] six times. . . . On my fourth visit Williams
introduce{d] me to his friend Dr. Bartlett who would tell me of the cures [Williams] had effected.
Dr. Bartlett examined my eyes; he said that mine was a case he would not like to undertake
himself, but if any one could cure me it was Williams. This gave me courage. There was a
woman in the room called Hannah. Dr. Bartlett said a cataract was coming off her eyes, and
would be off in two or three days. | do not know that Dr. Bartlett had any connection with
Williams. . . . At the end of two months, Williams said my eyes were doing well, and he should
expect the other $ 50 sent on to him at Providence. He told me the cataracts are growing
thinner, though [ could not see the light of a candle at the time. . . . Dr. Bartlett said if | had put
myself under Williams’s care at the time [ first lost my sight, it might have been saved. . . . [By
contrast] Dr. Reynolds told me that had I come to him before he could have done nothing more
than Peirson had done.

Dr. Peirson aided me in getting into an asylum. Benevolent friends in Salem procured me a
loom — I learnt to weave mats and can now earn something for my support ([2], pp. 32-3).

Abigail Plumer’s account provides damning evidence that Williams’ practices
violated the ethical codes of the two medical societies, and that Bartlett, by
knowingly abetting these practices, violated them as well. Whereas Drs. Peirson
and Reynolds abided by medical society rules, refusing to denigrate each other
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in consultation, or to charge Abigail Plumer, Bartlett disparaged other physi-
cians and Williams set high fees for Abigail Plumer, even though she was
poor. Even more damning, Williams was selling a secret nostrum. Bartlett admit-
ted to this in direct testimony: Williams “keeps his remedial agents a secret,
and he would be a great fool if he did not, until he had acquired an independ-
ent competency for himself and his family, as a reward for his labor” ([2], p.
13). Bartlett also acknowledged writing testimonials for Williams’ secret rem-
edy. Moreover, according to the testimony of Abigail Plumer, Bartlett gave
private testimonials to Williams’ patients — and if he were doing this for a fee,
was fee-splitting.

Finally, Abigail Plumer’s testimony suggests that Bartlett may have viol-
ated the ethics of consultation when he claimed that she might have been cured
by going to Williams earlier. It is perhaps worth remarking that testimony
given by Williams’ other patients called this claim into question: all of them
complained of extortionate fees but none were cured of cataracts or eye and
ear ailments — however early or late they began their treatment. Indeed, when
Bartlett himself was asked, under oath, “Have you seen such cases cured?” he
replied:

I saw one in New York greatly relieved by Dr. Williams. | saw the woman in September last; she
then could discern nothing distinctly. I saw her a few weeks since, and she counted my fingers

12}, p. 3.

This one nameless out-of-state woman was all the direct evidence that Bartlett
could adduce to substantiate the efficacy of Dr. Williams’s secret remedy. He
named no Massachusetts patients who could attest to a cure, and none came
forward.

To return to an earlier point, Bartlett admitted his activities violated the
Boston Medical Police and the Massachusetts Medical Society’s code of ethics.

There is a by-law of the Mass. Medical Society which makes it unlawful for a member to offer
to cure disease by use of a secret medicine. He is bound to make known all his discoveries in
medical science for the general good. There is no division of fees among the members of the
society. Each receives and enjoys his own. ([2], p. 15)

Bartlett, however, rejects these constraints forthrightly:

Harvard College has a right to confer certain privileges; that among these is the right of
consultation, without referring to any body of men; that his right is inalienable, whatever may
be the subsequent conduct of the individual upon whom it is conferred; . . . the Massachusetts
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Medical Society contravenes [these rights] . . . {and] has imposed a yoke grievous to be borne,
and that young physicians have suffered from its influence; [and that the Society violated his
right of free speech] ([2], pp. 8-9).

Bartlett was thus claiming that a medical degree, like a driver’s license, can be
used in whatever lawful way, and for whatever lawful purposes, its holder
wishes. No self-appointed society could constrain the lawful practices of the
holder of a degree — including publishing testimonials, using secret remedies,
consulting irregular practitioners, charging poor patients, or fee-splitting.

What became of Bartlett’s challenge to the codes of medical ethics? Nothing.
Bartlett died in the course of his trial and the Massachusetts legislature, having
no petition before it, decided to let the powers of the Boston Medical Associa-
tion and the Massachusetts Medical Society remain unchallenged. Nonethe-
less the question he posed remains: What justifies the special prerogatives of
professional associations? The revisionist answer, Chapman’s answer, is also
Bartlett’s: these so-called codes of ethics are merely guild rules, trade union
regulations enacted to fill the purses of the membership. Yet the facts that
came out in Bartlett’s trial suggest a very different view: it was not the Medi-
cal Society members, Peirson and Reynolds, who sought to enrich themselves
at the expense of a poor blind woman, it was the renegade Bartlett and the
non-member Williams. The Boston Medical Police, in the section “Conduct
for the Support of the Medical Character,” echoes Benjamin Rush’s position
that: “Gratuitous services to the poor, are by no means prohibited; the char-
acteristic beneficence of the profession, is inconsistent with . . . avaricious
rapacity. The poor of every description should be especial objects of our pecu-
liar care” ([22], p. 44). Peirson and Reynold’s treated Abigail Plumer free of
charge; Williams’s treatment of her epitomizes avaricious rapacity.

Williams® avarice, however, did not provide the grounds for Bartlett’s ex-
pulsion from the two medical societies. He was expelled for his public en-
dorsement of Williams’s secret nostrum. Secret nostrums were prohibited by
both societies.

DISCOURAGEMENT OF QUACKERY

The use of quack medicines should be discouraged by the faculty, as disgraceful to the
profession, injurious to health, and often destructive even of life. No physician or surgeon,
therefore, should dispense a secret nostrum, whether [or not] it be his invention or exclusive
property; for if it is of real efficacy the concealment of it is inconsistent with beneficence, and
professional liberality; and if mystery alone give it value and importance, such craft implies
either disgraceful ignorance, or fraudulent avarice ([22], p. 44).
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This passage from the Boston Medical Police repeats word-for-word, Chapter
Two, Articles XXI and XXII of Percival’s Medical Ethics. It is one of the few
places at which Percival places himself directly at odds with Professor John
Gregory, whose Lectures on the Duties and Qualifications of a Physician [9]
are one of Percival’s acknowledged sources for Medical Ethics.

In the first of his lectures Gregory raises what is perhaps the must fundamen-
tal of all questions about medical ethics: Is “medicine [to] be considered . . . as
an art, the most beneficial and important to mankind, or as a trade by which a
considerable body of men gain their subsistence?” ([9], p. 13) Gregory believed
medicine could be both: good medicine was good business — at least in the long
run. It was bad business and “mean and selfish” for the medical faculty to refuse
to prescribe those unorthodox remedies a patient expressly requested. Why should
a trained practitioner lose business to quacks? Moreover, “every man has a right
to speak where his life or his health is concerned” ([8], p. 31; [9], p. 39).

It is a physician’s duty to do everything in his power that is not criminal, to save the life of
his patient; and to search for remedies for every source, and from every hand, however mean
and contemptible. This, it may be said, is sacrificing the dignity and interests of the faculty.
But, I am not here speaking of the private police of a corporation, or the little arts of a craft.
I am treating of the duties of a liberal profession, whose object is the life and health of the
human species, a profession to be exercised by gentlemen of honour and ingenuous manners;
the dignity of which can never be supported by means that are inconsistent with its ultimate
object, and that tend only to increase the pride and fill the pockets of a few individuals ({8],
p. 38; [9]. p. 41).

Percival countered Gregory’s liberal position on secret remedies by querying:
why are the ingredients of secret remedies kept secret? If for reasons of “fraud-
ulent avarice,” then the rationale was clearly inconsistent with the beneficent
goals of the profession. If, on the other hand, the remedy is effective, then
concealing its ingredients also affronts professional beneficence, since secrecy
prevents other physicians from prescribing the remedy to their patients. In
either case, the purveyor of secret nostrums motives are suspect and are, more-
over, inconsistent with tacit societal compact.

What drove the wedge between Gregory and Percival, here and elsewhere,
was Gisborne’s conception of the tacit compact. Gregory had envisioned medi-
cal morality as a virtue ethics, that is, he thought of morality in terms of the
personal characteristics of practitioners. In his first lecture he lists “kinds of
genius, understanding, and temper [that] naturally fit a man for being a physi-
cian” and “the moral qualities to be expected” from an individual “in the exercise
of his profession, viz., the obligations of humanity, patience, attention, discre-
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tion, secrecy and honour, which he lies under to his patients” ([9], pp. 11, 15).
Thus morality, like genius was presumed to be individual. It is perhaps natural
for Gregory, writing in the Edinburgh of Adam Smith, to presume a reductionist
individualism and to dismiss all collective professional activity as mere
“decorums . . . which tend most effectually to support the dignity of the prof-
ession; as likewise the propriety of his manners, his behavior to his patients, to
his brethren, to surgeons and apothecaries.”

Percival, following Gisborne, had reconceptualized all of the moral obliga-
tions listed by Gregory — humanity, attention, discretion, secrecy, and honor —
in terms of a tacit compact between physicians and society. Collective profes-
sional activity thus became the basis of physicians’ moral obligations. As a
consequence, these obligations were more extensive than those envisioned by
Gregory, expanding to encompass public health, concerns about aging physi-
cians — and maintaining integrity and honor in consultations, refusing to pre-
scribe secret remedies, refusing to split fees, and refraining from dealing with
practitioners who refused to accept their professional obligations. Once Percival
accepted Gisborne’s analysis of medicine as a professional office conferred
by tacit compact, he was forced to conclude that Gregory was wrong: good
medicine — the duties of professional office — did not always coincide with
good business. More specifically, one might have to loose business to quacks
by refusing to prescribe secret nostrums.

We thus return to the passage from the Boston Medical Police cited by
Chapman, the very passage that provided the grounds for expelling Bartlett
from the Boston Medical Association, the “tacit compact” passage drawn from
Chapter Two, Article XXII of Percival’s Medical Ethics [15]:

CONDUCT FOR THE SUPPORT OF THE MEDICAL CHARACTER

The esprit du corps is a principle of action, founded in human nature, and, when duly
regulated, is both rational and laudable. Every man, who enters into a fraternity, engages by a
tacit compact, not only to submit to the laws, but to promote the honour and interest of the
association, so far as they are consistent with morality and the general good of mankind. A
physician, therefore, should cautiously guard against whatever my injure the general
respectability of the profession, and should avoid all contumelious representations of the faculty
at large, all charges against their selfishness or improbity, or the indulgence of an affected or
jocular scepticism, concerning the efficacy and utility of the healing art ({22], p. 44).

In the context of the Boston Medical Police —and certainly for Joseph Stephen
Bartlett — the five most important words in this passage are “to submit to the
laws.” Locke had held that people would naturally form voluntary associa-
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tions based on the principle of reciprocity. Members of voluntary associations
would naturally create laws for their governance — the social contract — and
had a right to expel any members who refused to abide by them. Thus, pre-
cisely because the Boston Medical Association conceived of itself as a volun-
tary association that was tacitly obligated to serve society, it claimed the right
to expel members who did not comply with its laws.

Was the Boston Medical Police an Enlightenment social contract in the
Lockean tradition? Although in most respects it was, in one respect, properly
noted by Chapman, it was not: Classic social contracts regulate the interac-
tions of everyone affected by them, but the Boston Medical Police only regu-
lated members of the Boston Medical Association. Since the Medical
Association was granted a charter, government might be said to be a party
to the compact, but what of patients? Without the participation of patients, the
Boston Medical Police — indeed, virtually all codes of medical ethics drafted
prior to the AMA Code of Ethics — was as best a partial social contract. All this
changed in 1847, however, when the newly formed American Medical Asso-
ciation endorsed an explicitly contractarian code of medical ethics that was
predicated upon the obligations of physicians to each other, to society, and to
their patients — and upon the reciprocal obligations of the patients and society
to physicians. Thus the AMA code represents the culmination of the Lockean
contractarian ideal, initially applied to medicine by Gisborne, widely
disseminated by Percival, and brought to America in the first code of medical
ethics for a modern medical association, the Boston Medical Police.
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JOHN WARREN, LEMUEL HAYWARD AND JOHN FLEET

BOSTON MEDICAL POLICE
Boston Medical Association (1808)

The standing Committee of the Association of Boston Physicians for the year,
commencing on the first Wednesday of March, 1807, having been instructed
to propose a code of Medical Police, to be submitted to the consideration of
the Association at their next annual meeting, beg leave to report:

1. That having examined the different publications of Gregory, Rush and
Percival upon this subject, they first selected from them such articles, as
seemed most applicable to the circumstances of the profession in this place.

2. That with these articles as a ground work, they have proceeded to form a
short system of police, containing general principles for the government of
this Association, by making such alterations, or additions to them, as they
thought necessary for rendering them both practicable and useful.

3. That they have added such new articles, as they judged conducive to the
general views of this Association, and adapted to the particular situation of
medical practice in America.

The result of which is submitted in the form following:

CONSULTATIONS

Consultations should be encouraged in difficult and protracted cases, as they
give rise to confidence, energy, and more enlarged views in practice. On such
occasions, no rivalship or jealousy should be indulged; candour, justice and all
due respect should be exercized towards the physician who first attended; and
as he may be presumed to be best acquainted with the patient and his family,
he should deliver all the medical directions as agreed upon. It should be the
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province, however, of the senior consulting physician to propose the neces-
sary questions to the sick.

The consulting physician is never to visit without the attending one, unless
by the desire of the latter, or when, as in sudden emergency, he is not to be
found. No discussion of the case should take place before the patient or his
friends; and no prognostications should be delivered, which were not the re-
sult of previous deliberation and concurrence. Theoretical debates, indeed,
should generally be avoided in consultation, as occasioning perplexity and
loss of time; for there may be much diversity of opinion on speculative points,
with perfect agreement on those modes of practice, which are founded, not on
hypothesis, but on experience and observation. Physicians in consultation,
whatever may be their private resentments or opinions of one another, should
divest themselves of all partialities, and think of nothing but what will most
effectually contribute to the relief of those under their care.

If a physician cannot lay his hand to his heart and say, that his mind is
perfectly open to conviction, from whatever quarter it may come, he should in
honour decline the consuitation.

All discussions and debates in consultations, are to be held secret and con-
fidential.

Many advantages may arise from two consulting together, who are men of
candour, and have mutual confidence in each other’s honour. A remedy may
occur to one, which did not to another, and a physician may want resolution or
a confidence in his own opinion, to prescribe a powerful, but precarious rem-
edy, on which, however, the life of his patient may depend; in this case, a
concurrent opinion, may fix his own. But when such mutual confidence is
wanting, a consultation had better be declined, especially if there is reason to
believe, that sentiments delivered with openness, are to be communicated
abroad, or to the family concerned; and if, in consequence of this, either gentle-
man is to be made responsible for the event.

The utmost punctuality should be observed in consultation visits; and to
avoid loss of time, it will be expedient to establish the space of fifteen minutes,
as an allowance for delay, after which, the meeting might be considered as
postponed for a new appointment.

INTERFERENCES

Medicine is a liberal profession; the practitioners are, or ought to be men of
education; and their expectations of business and employment should be
founded on their degree of qualification, not on artifice and insinuation. A
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certain undefinable species of assiduities and attentions, therefore, to families
usually employing another, is to be considered as beneath the dignity of a
regular practitioner, and as making a mere trade of a learned profession; and
all officious interferences in cases of sickness in such families, evince a
meanness of disposition, unbecoming the character of a physician or a gentle-
man. No meddling inquiries should be made concerning them, nor hints given
relative to their nature and treatment, nor any selfish conduct pursued, that
may, directly or indirectly, tend to weaken confidence in the physicians or
surgeons, who have the care of them.

When a physician is called to a patient, who has been under the care of
another gentleman of the faculty, before any examination of the case he should
ascertain, whether that gentleman has discontinued his visits, and whether the
patient considers himself as under his care, in which case, he is not to assume
the charge of the patient, nor to give his advice (excepting in instances of
sudden attacks), without a regular consultation; and if such previously attend-
ing gentleman has been dismissed, or has voluntarily relinquished the patient,
his practice should be treated with candour, and justified so far as probity and
truth will permit; for the want of success in the primary treatment of the dis-
order, is no impeachment of professional skill and knowledge.

It frequently happens, that a physician, in incidental communications with
the patients of others, or with their friends, may have their cases stated to him
in so direct a manner, as not to admit of his declining to pay attention to them.
Under such circumstances, his observations should be delivered with the most
delicate propriety and reserve. He should not interfere in the curative plans
pursued; and should even recommend a steady adherence to them, if they
appear to merit approbation.

DIFFERENCES OF PHYSICIANS

The differences of physicians, when they end in appeals to the publick, gener-
ally hurt the contending parties; but, what is of more consequence, they dis-
credit the profession, and expose the faculty itself to contempt and ridicule.
Whenever such differences occur, as may affect the honour and dignity of the
profession, and cannot immediately be terminated, or do not come under the
character of violation of the special rules of the association, according to the
nature of the dispute; but, neither the subject matter of such references, nor the
adjudication, should, if it can be avoided, be communicated to the publick, as
they may be personally injurious to the individuals concerned, and can hardly
fail to hurt the general credit of the faculty.
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DISCOURAGEMENT OF QUACKERY

The use of quack medicines should be discouraged by the faculty, as disgraceful
to the profession, injurious to health, and often destructive even of life. No
physician or surgeon, therefore, should dispense a secret nostrum, whether it
be his invention or exclusive property; for if it is of real efficacy the conceal-
ment of it is inconsistent with beneficence, and professional liberality; and, if
mystery alone give it value and importance, such craft implies, either dis-
graceful ignorance, or fraudulent avarice.

CONDUCT FOR THE SUPPORT OF THE MEDICAL CHARACTER

The esprit du corps is a principle of action, founded in human nature, and,
when duly regulated, is both rational and laudable. Every man, who enters
into a fraternity, engages, by a tacit compact, not only to submit to the laws,
but to promote the honour and interest of the association, so far as they are
consistent with morality and the general good of mankind. A physician, there-
fore, should cautiously guard against whatever may injure the general respect-
ability of the profession, and should avoid all contumelious representations of
the faculty at large, all general charges against their selfishness or improbity,
or the indulgence of an affected or jocular scepticism, concerning the efficacy
and utility of the healing art.

FEES

General rules are adopted by the faculty in every town, relative to the pecuniary
acknowledgements of their patients; and it should be deemed a point of honour
to adhere to them; and every deviation from, or evasion of these rules, should be
considered as meriting the indignation and contempt of the fraternity.

Gratuitous services to the poor, are by no means prohibited; the
characteristical beneficence of the profession, is inconsistent with sordid views
and avaricious rapacity. The poor of every description should be the objects
of our peculiar care. Dr. Boerhaave used to say, they were his best patients,
because God was their paymaster.

It is obvious also, that an average fee, as suited to the general rank of
patients, must be inadequate compensation from the rich (who often require
attendance not absolutely necessary), and yet too large to be expected from
that class of citizens, who would feel a reluctance in calling for assistance,
without making some decent and satisfactory remuneration.
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EXEMPTION FROM CHARGES

The clergymen of the town, and all members of the medical profession, to-
gether with their families, should be attended gratuitously; but visits should
not be obtruded officiously, as such civility may give rise to embarrassments,
or interfere with that choice on which confidence depends.

But distant members of the faculty, when they request attendance, should
be expected to defray the charges of travelling; and such of clergy from abroad,
as are qualified by their fortunes or incomes, to make a reasonable remunera-
tion for medical attendance, are not more privileged, than any other order of
patients.

Omission to charge on account of the wealthy circumstances of the phy-
sician, are an injury to the profession, as it is defrauding, in a degree, the
common funds for its support, when fees are dispensed with, which might
justly be claimed.

VICARIOUS OFFICES

Whenever a physician officiates for another by his desire, in consequence of
sickness or absence, if for a short time only, the attendance should be per-
formed gratuitously as to the physician, and with the utmost delicacy towards the
professional character of the gentleman previously connected with the patient.

SENIORITY

A regular and academical education furnishes the only presumptive evidence
of professional ability, and is so honourable and beneficial, that it gives a just
claim to pre-eminence among physicians at large, in proportion to the degree
in which it may be enjoyed and improved. Nevertheless, as industry and tal-
ents may furnish exceptions to this general rule, and this method may be liable
to difficulties, in the application, seniority, among practitioners of this town,
should be determined by the period of publick and acknowledged practice as a
physician or surgeon in the same. This arrangement being clear and obvious,
is adapted to remove all grounds of dispute amongst medical gentlemen; and it
secures the regular continuance of the established order of precedency, which
might otherwise be subject to troublesome interruptions, by new settlers, per-
haps not long stationary in the place.

At a meeting of the Boston Medical Association, held at Vila’s on the first
Wednesday in March, 1808, the Committee of the preceding year, having, in
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conformity with their instructions, reported on a code of Medical Police, which
was read and accepted by sections, it was voted,

That the Report of the Committee be recommitted, with instructions to print
five hundred copies of the same and that they present to each member of the
Association three copies of the Report, and distribute the remaining copies to
such other Physicians of the State as they may think proper.

Voted likewise, that the thanks of the association be presented to the Com-
mittee for their judicious and useful Report.

J. Gorham, Secretary



CHAPTER 2

ROBERT BAKER

THE HISTORICAL CONTEXT OF THE AMERICAN MEDICAL
ASSOCIATION’S 1847 CODE OF ETHICS

On the morning of May 7th, 1847, the national medical convention — soon to
rename itself the American Medical Association —enacted a Code of Ethics. In
the brief span of three years the frustration of a few New York physicians had
led to the first national medical convention, to the first national medical associa-
tion, and to the first national code of medical ethics. The object of the New
Yorkers’ frustration, however, was neither the lack of a national organization,
nor the state of medical morals, it was the state of medical education. Bad
education was driving out good: the shorter and cheaper the route to medical
qualification, the fewer the demands a college made on a medical student, the
more likely it was to be a financial success. Worse yet, piecemeal reform seemed
impossible. No single state could reform its system without a parallel reform
in the others. Medical students, medical qualifications, and medical practices
were all portable; were any single state to raise educational standards within
its borders, it would merely create a competitive advantage for colleges beyond
its borders. Moreover, once students had earned their qualifications, however
poorly educated they might be, they could still practice anywhere. Consequently,
were any state to attempt to raise educational standards on its own, it was
likely undercut its medical colleges, without significantly raising the qualifi-
cations of its physicians. Educational reform would either have to be done by
everyone, everywhere, or no one could successfully implement it anywhere.

Reflecting back, Dr. Nathan Smith Davis of the Northwestern University
Medical School recalls how this Gresham’s Law scenario led him to propose a
national medical convention.
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The college degree of M.D., being almost everywhere accepted as authority to practice without
other examinations, the college that offered to confer it after attendance on the shortest annual
courses of instruction and the lowest college fees could generally draw the largest class.

Under these conditions and tendencies the annual courses of medical college instruction
were progressively shortened from six months, as required by the first colleges in Philadelphia
and New York, prior to 1800, to sixteen weeks or less; all semblance of a requirement of suit-
able preliminary education was omitted; and before the middle of the century had been reached
the number of medical colleges had increased from four to forty, and the annual aggregate
number of medical graduates from fifteen to more than one thousand. By nominally studying
medicine for three years, including the two annual repetition courses of medical college in-
struction of less than four months each, the student could obtain a diploma entitling him to
practice, which was casier and more economical than to study with a preceptor four years and
pass an examination by the censors of a County or State Society.

... At the annual meeting of the New York Medical Society in February, 1844, I, then a
young delegate from the Broome County Medical Society, presented a series of resolutions
“declaring in favor of the adoption of a fair standard of general education for students before
commencing the study of medicine; of lengthening the annual course of medical college in-
struction to at least six months with the grading of the curriculum of the studies; and of having
all examination for license to practice medicine conducted by State Boards, independent of the
colleges.” After a brief discussion, the resolutions were laid on the table until the next meeting
of the society, and copies . .. [were] sent to the several County Medical Societies...and to the
medical periodicals. At the next meeting, [in] 1845, the resolutions were taken from the table
and during a free discussion it was urged with much force that the requirements of a fair stan-
dard of education before commencing medical studies, a longer annual college term with proper
grading of the curriculum, and independent examinations for license to practice in New York
State alone, would only cause the student to abandon her colleges for those of Pennsylvania or
the New England States.

This caused the original mover of the resolutions [i.e., Davis] to offer the following pream-
ble and resolutions:

Whereas, it is believed that a National Convention would be conducive to the elevation of
the standard of medical education in the United States, and

Whereas, there is no mode of accomplishing so desirable an object without concert of ac-
tion on the part of the medical societies, colleges, and institutions of all the states, therefore

Resolved, That the New York State Medical Society eamestly recommends a National Con-
vention of delegates from medical societies and colleges in the whole Union, to convene in the
City of New York on the first Tuesday in May, 1846, for the purpose of adopting some con-
certed action on the subject set forth in the foregoing preambie ({4], pp. 142-43).

Davis’s proposal was well received. On May 5, 1846, one hundred and twenty-
two delegates — the largest group of American physicians ever assembled —
convened at the medical department of the University of the City of New York.
They came from fourteen states and represented sixteen medical societies (half
state, half county/municipal), twelve medical colleges or institutes, two hospi-
tals, and one asylum. Unfortunately, although the group was large, it was not
representative: a fifth of the delegates were from New York, most of the mid-
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west was absent, and New Jersey and some other major eastern states were
without representation. Not surprisingly, therefore, one of the first motions
put before the Convention was dissolution: Dr. Bedford of the University of
City of New York moved to dissolve the convention on the grounds that it was
too unrepresentative to reform American medical education.

Whereas the call of the State Medical Society of New York for a National Medical Convention . . .
has failed in a representation from one half the United States, and from a majority of the Medical
Colleges; and whereas the State Medical Society has emphatically stated that there is no mode
of accomplishing the object of the Convention, without concert of action on the part of the
Medical Societies, Colleges and Institutions of all the States, therefore, Resolved, that this
Convention adjoumn sine die ([9], p. 15).

Bedford’s motion was defeated by a vote of 74 to 2; nonetheless, by the sec-
ond day, May 6, it became clear to the assemblage that Dr. Bedford had a
point: the convention was not representative enough to undertake a reform of
medical education. Faced with the prospect of utter failure, the conventioneers
cast about for some concrete accomplishment to justify their enterprise. They
found it in the following six motions proposed by Dr. Isaac Hays of Philadelphia.

Ist Resolved, That it is expedient for the Medical Profession of the United States, to institute a
National Medical Association, for the protection of their interests, for the maintenance of their
honour, and respectability, for the advancement of their knowledge, and the extension of their
usefulness.

2nd. Resolved, That a committee of seven be appointed to report a plan of organization for
such an Association, at a meeting to be held in Philadelphia, on the first Wednesday in May,
1847.

3rd. that a committee of seven address all “regularly organized Medical Societies, and char-
tered Medical Schools in the United States, setting forth the objects of the National Medical
Association, and inviting them to send delegates. . . ."

4th. Resolved, That it is desirable that a uniform and elevated standard of requirement for
the degree of M.D., should be adopted by all the Medical Schools in the United States, and that
a Committee be appointed to report on this subject [at the national meetings].

Sth. Resolved, That it is desirable that young men before being received as students of
Medicine, should have acquired a suitable preliminary education; and that a Committee [ to be
appointed, et

6th. Resolved, That it is expedient that the Medical Profession in the United States should
be governed by the same code of Medical Ethics, and that a Committee of Seven be appointed
to report a code for that purpose, at a meeting to be held at Philadelphia, on the first Wednesday
of May, 1847.

Hays’s six resolutions were passed unanimously by the sixty-three remaining
delegates, and for good reason: by at once incorporating and transcending
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Davis’s initial concern with education, the resolutions provided the Conven-
tion with a raison d'étre. The first and second resolutions boldly envision a
permanent national medical organization that could address, not only ques-
tions of medical education, but any issue whatsoever that would affect the
interests, honor, reputation, or usefulness of the medical profession, or the
advancement of medical knowledge. This was so self-evidently a fitting (even
if initially unintended) raison d’étre for the first national medical convention,
that the first two resolutions passed without debate. So did the third resolution,
which reaffirms the alliance of medical societies and medical colleges origin-
ally envisioned by Davis and his fellow New Yorkers, and which sets up a
committee to address the problem of representativeness. Resolutions four and
five were more controversial but, in the end, two committees were set up to
address Davis’s original concerns about medical and pre-medical education.
Resolution six sets up a committee to formulate a national code of medical
ethics — introducing a subject distinct from anything contemplated by Davis
and his fellow New Yorkers. It too passed unanimously.

The national code of medical ethics was to be the crowning achievement of
the two national medical conventions, and of the American Medical Associa-
tion in its early years. Yet it was not initially a major concern of the New
Yorkers, and it was not on the official agenda for the First National Medical
Convention. It appears to be put on the agenda of the Second National
Medical Convention entirely at the behest of Isaac Hays — although it was
unanimously approved. The source of the approval was casy to appreciate:
since the Boston Medical Society issued its Medical Police in 1808, it had
become fashionable for many, but by no means all, municipal, county and
state medical societies to issue codes of medical cthics. The physicians
assembled at the National Convention probably thought it natural that a new
national medical association should consider issuing a code of ethics. Yet the
timing was odd; for it is anything but obvious that a committec ought to for-
mulate a national code ethics for a nascent national organization before the
constitution of that organization was even drafted.

If the timing was odd from the perspective of the Convention, if medical
ethics had not been on the minds of the New Yorkers who organized the First
National Medical Convention, it nonetheless made excellent sense to Isaac
Hays to make ethics an integral part of the agenda he proposed for a Second
Convention. In 1846, Hays had more than an academic interest in medical
ethics; throughout the year he had been entangled in a nasty law suit that event-
ually ended up before the Pennsylvania supreme court. As editor of Medical
News, Hays had published an article declaring a popular nostrum in-
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efficacious. The purveyors of the nostrum brought suit, arguing that his
journal’s assessment of their product had caused them to suffer a financial
loss. Hays lost the suit and, while he escaped with only a token fine, the issue
of the suit was potentially momentous; for the question raised by the suit was
fundamental to the nature of medicine: was medicine a profession or a trade?

In Lectures on the Duties and Offices of a Physician [7], John Gregory had
argued that medicine could be both a profession and a business, and that good
physicians would have flourishing businesses. In Medical Ethics [10], how-
ever, Thomas Percival had held that the two were incompatible: that while the
practice of medicine ought properly to be lucrative, it was first and foremost a
professional office, not a business; that holders of this office were under an
obligation to society to use scientific knowledge to alleviate human suffering;
and that this obligation transcended obligations to hospital trustees, to patrons,
and even one’s own need to make a living [1]. Hays, however, had just lost a
law suit which denied these obligations to science and society; a suit that, by
reducing medicine to the status of a marketplace activity, to a trade, seemed to
challenge the very idea of a scientific medicine and a scientific pharmacopoeia.

The issue facing Hays was akin to that raised by Davis: if medicine was
merely a trade, then, as in any other business, that cheapest route to licensing
was the best; if it were merely a business, pill-pushers and nostrum peddlers
had an equal entitlement to sell their wares — caveat emptor; however, if, as
Percival held, medicine was a profession constrained by societal obligations
to apply science to healing, then both Davis's medical school reforms — the
fundamental idea that to practice medicine one needed to learn the sciences of
anatomy, physiology, pathology and biochemistry — and Hays’s belief in pub-
lishing the results of scientific tests of drugs, were not only reasonable, they
were morally obligatory.

The issue cut deeper. Hays believed that science advances as much by the
detection of falsehood, error, and inefficacy, as by the discovery of truths. In
1826, for example, he had published a paper, “The Forces by Which the Blood
is Circulated,” in the Philadelphia Journal of the Medical and Physical Sci-
ences. The paper challenged a theory propounded by none other than, Xavier
Bichat, the founder of modern clinical medicine. Bichat held that the blood in
capillaries does not circulate; however, Hays had found evidence indicating
that the revered founder of clinical medicine was in error. Placing a commit-
ment to truth over his veneration of a great man, Hays published his findings.
As both researcher and editor, Hays argued that scientific medicine could only
advance through the vigorous examination of theory and the continual renun-
ciation of error. Yet the Pennsylvania courts had ruled that medicine was a
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matter of commerce, not science, and, as such, errors could not be publicly
challenged. Hays quite properly treated the ruling as a fundamental challenge
to scientific medicine; the suit was thus very much on his personal agenda in
1846 and he was sufficiently influential in shaping the agenda for the Second
National Medical Convention, to put the question of a code of ethics on its
agenda as well.

Hays had moved the second convention to his hometown, Philadelphia,
and had himself put on the organizing committee, and the Medical Ethics Com-
mittee — although, characteristically, not as chair. The honor of chairing the
Medical Ethics Committee went to his fellow Philadelphian, Dr. John Bell;
with the addition of a third Philadelphian, Gouvernor Emerson, the largest
delegation on the Committee were Philadelphians. Also serving were Drs. W.
W. Morris, of nearby Delaware; T. C. Dunn of Rhode Island (who, like Bell
and Hays, had received his M.D. from the University of Pennsylvania); A.
Darius Clark of New York, and Richard. D. Arold of Georgia (another Uni-
versity of Pennsylvania alumnus).

When the delegates to the Second Nation Medical Convention assembled
in the Hall of the Academy of Natural Sciences at 10:00 AM, Wednesday, May
5, 1847, they found Dr. [saac Hays there to greet them, not as President, or as
one of the two Vice Presidents — these honors had been bestowed on Drs. J.
Knight of New Haven, John Bell of Philadelphia, Edward Delafield, of New
York, respectively — but, with characteristic “diffidence,” as Chairman of the
Committee on Arrangements. The Committee had done its job quite well: two-
hundred and sixty-eight delegates from twenty-two states had their credentials
accepted by the Convention, over twice the number of delegates, representing
nearly twice the number of states, that had been represented in the previous
year. Non-representativeness was no longer an issue, and the convention ad-
dressed itself to other matters — especially education.

The Convention did not consider the report of the Medical Ethics Committee
until Friday morning, May 7th. Discussion was delayed, in part, because it had
adjourned early the previous day to allow interested conventioneers to accept
an invitation from Dr. Thomas Kirkbride to visit the Pennsylvania Hospital for
the Insane. The real reason for delay, however, was that so much time was
consumed in debates over medical education — about whether, for example, to
require that medical students “attend upon hospital practice.” By contrast, there
was scarcely any debate of the Code of Medical Ethics. Dr. L. P. Bush of Dela-
ware moved that the Convention adopt the whole report, including an Intro-
duction written by John Bell. The only question raised from the convention
floor came in the form of an amendment to the Code proposed by Dr. John
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Atlee, of Pennsylvania, who moved to amend the statement “In consultations,
the physician in attendance should deliver his opinion first; and when there are
several consulting they should deliver their opinions in the order in which they
have been called in” (11, iv, 4) so that the italicized words would be replaced
by the phrase “in the order of seniority, commencing with the youngest.”

As Hays remarked in a brief note prefacing the Code, most of the its lang-
uage was drawn from Percival’s Medical Ethics. The line in question is drawn
from Chapter I, Article XIX which states, “In consultations on medical cases
the junior physician should deliver his opinion first, and the others in progres-
sive order of their seniority.” Thus Atlee’s amendment would restore the sys-
tem of inverse hierarchical reporting (juniors first, seniors last) that Percival
recommends throughout Medical Ethics. Inverse hierarchical reporting is a
scheme designed to promote a free flow of ideas and information by minimiz-
ing the dampening effects of hierarchy; that is, the natural disinclination of
subordinates to take a public stand that contravene positions taken out by their
“superiors.” Hays had systematically striped out the passages that overtly rec-
ognize cast, class, and social hierarchy to make Medical Ethics —a code of
ethics that Percival designed for the ultra-hierarchical caste- and class-
conscious world of eighteenth-century England — palatable to the egalitarian
cast of American thought [1]. Apparently Hays had a keen appreciation of the
American temperament; Atlee’s amendment was defeated. Doctor Bush’s
motion was then put to the convention and passed. The American Medical
Association had a Code of Ethics.

The Code that passed that morning, and that was officially published on June
5, 1847, differs significantly from the various printings of the Code from 1848
to the present day. The document the Convention passed had three distinct parts:
first, a long introduction, for which John Bell explicitly and proudly claims au-
thorship; second, a short note by Isaac Hays in which he denies authorship and
editorship of the Code — attributing the former to Thomas Percival and Benjamin
Rush, and the latter to the committee as a whole —; and third, the Code of Ethics
itself. The contrast between Bell’s assertions of authorship and Hays’ denials is
striking. Both men received their doctorates from the University of Pennsylva-
nia, both hold prestigious positions in Philadelphia medicine, but, whereas Hays
effaces himself, speaking through the words of others, Bell, while stylishly ap-
pealing to the wisdom of Hippocrates and learned physicians throughout the
ages, nonetheless speaks in his own voice. He is especially emphatic about the
physician’s duty to testify “against quackery in all its forms”; he forthrightly
denounces the “anomaly in legislation and penal enactments,” which while “strin-
gent for the repression and punishment of fraud in general . . . are silent, and of
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course inoperative, in the cases of both fraud and poisoning so extensively car-
ried on by the host of quacks who infest the land.” He deplores the advertise-
ment-hungry press for being “too ready for the sake of lucre to aid and abet the
enormities of quackery,” and lauds “honourable exceptions” who swim against
the tide. Bell calls upon “physicians, when themselves free from all taint . . . to
direct the intention of the editors and proprietors of newspapers, and of periodi-
cal works in general, to the moral bearings of the subject.” “Physicians,” Bell
argues, “can best see the extent of the evil.”

This is precisely Hays fight. Yet Hays never speaks — except though the
voice of Bell, Percival, and Rush. Why? Why use the words of others rather
than one’s own? By mid-nineteenth century the venerable tradition of placing
one’s thoughts in words attributed to famous forebearers had long been
extinct. Bell, while genuflecting at the alter of ancient wisdom, had no
compunction about using his own words and claiming authorship of the Intro-
duction. Hays, by contrast, suggests that he, or rather the Committee, “had no
ambition for the honor of authorship” because it found that the various codes
of ethics “were based on that of Dr. Percival™ and so they decided to foliow “a
similar course”; but the Committee did not follow this course. They added
lines from Dr. Benjamin Rush; just as importantly, whereas most American
codes of ethics actually claimed to be inspired by both Gregory and Percival,
Hays — who had once written on Gregory — never mentions Gregory’s name.
Moreover, as Hays admits, he and the Committee were not scrupulously faith-
ful to Percival’s text, they “chang[ed] a word, or even a part of a sentence . . .
and there are but few sections which have not undergone some modification.”
As Atlee’s amendment makes clear, these modifications were not minor gram-
matical changes, since they often changed the meaning of statements, some-
times — as in the statement Atlee attempted to amend — actually inverting
Percival’s meaning. Consequently, as Hays admits, “for the language of many
[statements], and for the arrangement of the whole, the Committee must be
held exclusively responsible.”

If the Committee had made so many changes, why did it not, claim author-
ship of a code inspired by Percival? Every previous state, county, and munici-
pal code-drafting committee, commencing with Drs. John Warren, Lemuel
Hayward, and John Fleet, the proud authors of the Boston Medical Police, had
laid claim to inspiration from Gregory, Percival and Rush and had claimed
authorship of the code they had drafted — even though most of these codes
simply mimed the language of their predecessors. Yet Hays’s Committee —
which had jettisoned Gregory and significantly altered Percival — went out of
its way to deny authorship, insisting that it had so carefully “preserved the
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words of Percival” that he, and not the Committee, should be considered the
rightful author of the code. Why?

The answer has little to do with the politics of code-drafting and everything
to do with the idiosyncrasies of one particular drafter, Isaac Hays. In his Memoir
of Isaac Hays, M.D., Dr. Alfred Stillé, Hays’s friend and colleague, remarks
on the long history of Hays’s “natural diffidence.” Again and again he reports
that Hays declined a professorship here, a committee chairmanship there, in-
evitably preferring to serve rather than to lead, to organize rather than to chair,
and to edit rather than to author. This diffident strain, this proclivity for declin-
ing advantages, for avoiding the limelight, is puzzling given Hays evident
accomplishments — until one reaches the end of the memoir. There Stillé
reports that on April 12, 1879, the eighty-three-year-old Hays was found
dead in his chair, apparently reading a medical journal.

By birth a Hebrew, he through long life adhered to the ancient faith; but while fixed in his own
views he was entirely liberal to those of others, often quoting Pope’s lines:

For modes of faith let graceless zealots fight:
His can’t be wrong whose life is in the right.
([11], pp. 35-6).

One can’t help but believe that it was the fear of provoking “graceless zealots”
that led Hays, a practicing Jew in gentile America, not only to habitual diffi-
dence but also to prefer to speak through the words of distinguished deceased
gentiles. Bell took little risk in claiming authorship of his ideas, but not so with
Hays; it was far safer and probably more effective to deny authorship and
place it in the hands of that eminently Christian gentleman, Thomas Percival,
then to face the disapprobation of “graceless zealots.”

Hays’s determination, for personal reasons, literally to write a code using
Percival’s words, created formidable problems. The most commonly parroted
sections of Medical Ethics were excerpted from Chapter Two, dealing with
private practitioner consultations and disputes (i.e., the material appropriated
by the authors of the Boston Medical Police). In America, as in Britain, private
practitioners competed with each other for paying patients and were thus con-
tinually tempted to disparage their competitor’s character, skill and qualifica-
tions —even though they themselves recognized that to yield to this temptation
was to directly undercut the profession and, indirectly, their own livelihoods.
In parroting Percival, codes like the Boston Medical Police used his words to
constrain reputation-bashing and to minimize the causes of intra-practitioner
squabbles. As long as they quoted only Chapter Two — which dealt with pri-
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vate practitioners and private pay patients — the appropriation of Percival was
relatively unproblematic.

Hays, however, also appropriated material from Chapter One, which dealt
with the problems of hospital practitioners — university-educated physicians,
hospital-trained surgeons, and apprenticeship-trained apothecaries — and with
the treatment of the sick poor. Although Percival’s intent was to diminish the
significance of the medical status-hierarchy and to argue that the sick-poor in
hospitals deserve the same treatment accorded to more affluent classes (see, Chapter
One, Atticle I1), his arguments and prose inevitably reflected the very distinctions
of class, cast, and status that he was attempting to ameliorate. However, in America
of 1847 — just a decade after Andrew Jackson completed his term as the seventh
President of the United States— Jacksonian egalitarian sentiments were so deeply
rooted, that any mention of the distinctions that Percival presumed, however
well intended, was unacceptable; to put Hays’s problem in contemporary terms
— Percival’s language in Chapter One was not “politically correct.”

If text from Chapter One was to be appropriated, therefore, it had to be
expurgated. Thus, whenever Percival refers to the classical medical hierarchy
of “physician,” “surgeon,” and “apothecary,” Hays excised these terms and
the correlative distinctions, and replaced them with a single word, “physi-
cian.” Where Percival constantly refers to different categories of practice and
patients: private, hospital, dispensary, infirmary, lock hospital, and insane asy-
lum, Hays reduced these categorics with just two words, “hospital” and “pat-
ient.” It was precisely the systematic expurgation of class and hierarchy from
Chapter 1, Article XiX, of Percival’s text that Atlee’s amendment challenged.
For good Jacksonian reasons, Atlee had wanted to privilege subordinates over
their nominal superiors; for even better Jacksonian reasons Hays expurgated the
distinction altogether — and the Convention voted to uphold Hays’s rewording.

Hays’s radical expurgation of class, cast, and hierarchy, however, created
the “arrangement” problem he refers to in his note to the Convention. In Medi-
cal Ethics Percival states the various obligations hospital physicians and sur-
geons have towards different types of charity hospital patients (Chapter One),
and the obligations private physicians had towards their paying patients (Chapter
Two). He enumerates a slightly different set of duties for each class of pat-
ients. Thus Chapter One, Article One reads:

1. HOSPITAL PHYSICIANS and SURGEONS should minister to the sick, with due impressions
of the importance of their office. . .. They should study, also, in their deportment, so to unite
tenderness with steadiness, and condescension with authority, as to inspire the minds of their
patients with gratitude, respect, and confidence.
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By contrast, Chapter Two, Article One reads:

L. The moral rules of conduct, prescribed towards hospital patients should be fully adopted in
private or general practice. Every case, committed to the charge of a physician or surgeon,
should be treated with attention, steadiness and humanity: Reasonable indulgences should be
granted to the mental imbecilities and caprices of the sick: Secrecy and delicacy when required
should be strictly observed.

What is striking is that even though the rules are said to be the same, patients
in charity hospitals are to be treated with tenderness, steadiness, condescen-
sion and authority, whereas the self-paying private practice patient is to be
treated with attention, steadiness and humanity. Hays had expunged the distinc-
tion between the two classes of patients and consequently he faced the
problem of stating which of these duties apply. A perusal of Chapter 1, Article
I, Sections | and 2, of the AMA Code of Ethics reveals his solution: Hays
imposes all these duties, on all physicians, towards all of their patients.

Hays’s editing amounted to much more than egalitarian excisions and con-
comitant textual rearrangements. He inserts significant amounts of entirely
new material and, just as importantly, some of his very small alterations of
Percival’s texts — a title here, a “therefore” there — fundamentally restructure
Percival’s basic argument. For Percival, the rules of conduct expounded in
Medical Ethics were duties of “office,” incurred by physicians because they
have accepted privileges of practice conferred upon them by society, acting
through government. As Percival himself admits ([10], p. 6) he borrowed this
theoretical framework from the Rev. Thomas Gisborne’s, An Enquiry into the
Duties of Men in the Higher and Middle Classes of Society in Great Britain
Resulting from Their Respective Stations, Professions and Employment (1794,
[6]). Gisborne had held that those who accept from society the privileges of
office, or of high station— for example, physicians, on the one hand, and gentle-
man, on the other — have thereby tacitly contracted to accept a set of duties to
society. To enjoy position or privilege was automatically to incur social obli-
gations.

The idea that physicians occupy a socially-conferred office seemed natural
to Gisborne and Percival, both British subjects, who accepted it as a matter of
historical fact that the privilege of practice had actualty been bestowed upon
British medical practitioners by the Crown and Parliament, for example, through
the grant of Henry VIII to the Barber-Surgeons Guild (1512) and thorough the
charter Royal College of the Physicians of London (1518). American medi-
cine was essentially private, however, and was practiced without looking to
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government for permission. The very idea that medical practitioners were
indebted to society, or to government, for bestowing upon them the privilege
of practice made little or no sense — particularly at the founding convention of
the American Medical Association. Thus Hays’s decision to use Percival’s
words — especially those from Chapter One — was fundamentally problematic;
the Gisbornean idea of physicians holding a societally-conferred office made
little or no sense in the American context.

To adopt Percival to American culture, therefore, Hays had to provide an
alternative philosophical framework for the duties propounded in the Code.
Given his “diffidence,” Hays had to find another Christian gentleman whose
words could be arranged to support this framework. Dr. Benjamin Rush
(1746-1813) a conveniently deceased fellow Philadelphian, an eminent Chris-
tian gentleman, a signer of the Declaration of Independence, and an authority
often cited (but rarely used) by earlier code-authors filled the bill exactly. In
“Duties of a Physician,” an essay that, by coincidence, was published in 1794,
the same year in which Gisborne published his Enquiry, Rush had suggested
that the rights and duties of physicians and patients were reciprocal. The
Medico-Chirurgical Society of Baltimore had appropriate Rush’s words in their
1832 Code of Ethics; Bell and Hays followed their precedent, but used Rush’s
words differently, they used them to adapt Percival’s justificatory framework
to the American context — that is, they amalgamated Rush with Percival to
develop the foundational idea of a tripartite social contract between physi-
cians, patients, and society, in which each of the three parties has reciprocal
obligations and rights.

Bell straightforwardly appropriates Rush’s ideas in his Introduction to the
Code; Hays characteristically makes the transformation more subtly, insinu-
ating a “therefore™ here, changing a chapter heading there. For example,
Percival, who had envisioned his enterprise as simply enumerating the obliga-
tions of office, entitles his four chapters “Of Professional Conduct Relative
to . . .” and then fills in the blanks with “Hospitals,” “Private Practice,” “Apoth-
ecaries,” and, in Chapter Four, “certain cases which require a knowledge of
the law.” By contrast, each of the three chapters of Hays’s Code refers to re-
ciprocal obligations, viz.: “Chapter I. Of the Duties of Physicians to Their
Patients, and of the Obligations of Patients to Their Physicians,” “Chapter 2.
Of the Duties of Physicians to Each Other, and to the Profession At Large,”
“Chapter 3. Of the Dutics of the Profession to the Public, and of the Public to
the Profession.” The result, as Bell observes in his Introduction, is a new “medi-
cal deontology” that “compromise[s] not only the duties, but, also, the rights
of a physician.” The notion that physicians are to have rights as well as duties
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—rights against their patients, rights against each other, and against society —is
unlike anything in Percival or Gisborne. Percival, following Gisborne, had
argued that physicians had duties; he had never suggested that they also had
rights.

What rights do Bell and Hays ascribe to physicians in their social contract?
Or, to ask the correlative question, under what obligations do they place others?
Not surprisingly, given the emphasis on education in the medical conventions of
1846 and 1847, “The first duty of a patient is, to select as his medical adviser one
who has received a regular professional education” (Chapter One, Article 2,
Section 1). The other duties are elegantly spelled out in Bell’s Introduction:

Every duty or obligation implies, both in equity and for its successful discharge, a corresponding
right. As it is the duty of a physician to advise, so has he an right to be attentively and respectfully
listened to. Being required to expose his health and life for the benefit of the community, he has
a just claim, in return, on all its members, collectively and individually, for aid to carry out his
measures, and for all possible tenderness and regard to prevent needlessly harassing calls on
his services and unnecessary exhaustion of his benevolent sympathies ([3], p. 66).

If Bell and Hays argued that physicians have rights, they were equally liberal
in recognizing the reciprocal rights of patients and communities — rights that
are much stronger than those imputed by Percival. At one point, Bell even
suggests that patients have an inalienable right to health care — irrespective of
their ability to pay.

In thus deducing the rights of a physician from his duties, it is not meant to insist on such a
correlative obligations, the withholding of the right exonerates from the discharge of the duty.
Short of the formal abandonment of the practice of his profession, no medical man can withhold
his services from the requisition either of an individual or a community, unless under the
circumstances, of rare occurrence, in which his compliance would be not only unjust but
degrading to himself, or to a professional brother, and so far diminish his future usefulness ({3],
p. 67).

Hays, however, is more circumspect about physicians’ obligations to deliver
health care. In Chapter Three, Article One, Section 3, he argues that while
“poverty, professional brotherhood,” and the like “should always be recog-
nized as presenting valid claims for gratuitous service,” nonetheless “justice
requires that some limits be placed on such good offices.” In general, Hays
prefers that cleemosynary services be rendered through public institutions or
private charities and be partially compensated. At no point, however, may the
pursuit of compensation permit a physician to abandon a patient, especially if
the patient is incurable, since the patient’s right to treatment is “far superior to
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all pecuniary considerations” (Chapter One, Article 1, Section 5). Similarly, phy-
sicians may not abandon a community “when pestilence prevails, [for] it is their
duty to face the danger, and to continue their labors for the alleviation of suffer-
ing, even at the jeopardy of their lives” (Chapter Three, Article I, Section ).
Patients and communities not only have stronger rights in the Code than in
Medical Ethics, patients also have rights of “secrecy” (i.e., confidentiality)
that were inconceivable to Percival and Gisborne. Percival argues (Chapter
Four, Article XIX) that practitioners should not be misled by “false tenderness
or misguided conscience” into “withholding the necessary proofs” when testi-
fying in criminal court. On the contrary, the practitioner is obligated “not to
conceal any part of what he knows, whether interrogated particularly to that
point or not.” The priority accorded society and government here is a natural
corollary of the Gisborne-Percival theory that physicians’ obligations are re-
ally obligations to society and government, deriving from the government’s
granting of the privilege of practice. Bell and Hays, in contrast, believed that
physicians’ obligations arise from a direct tripartite social contract between
physicians — society — and patients; consequently Hays is very protective of
patients’ secrets, arguing that patients have a strong right to confidentiality.

Secrecy and delicacy, when required by peculiar circumstances, should be strictly observed;
and the familiar and confidential intercourse to which physicians are admitted in their
professional visits, should be used with discretion, and with the most scrupulous regard to
fidelity and honor. The obligation of secrecy extends beyond the period of professional services
- none of the privacies of personal and domestic life, no infirmity of disposition or flaw of
character observed during professional attendance, should ever be divulged by him except
when he is imperatively required to do so. The force and necessity of this obligation are indeed
so great, that professional men have, under certain circumstances, been protected in their
observance of secrecy by courts of justice (Chapter I, Article 1, Section 2).

In exchange for the stringent obligations Bell and Hays asked the American
medical profession to impose upon itself, they believed that patients and the
public ought to reciprocate by accepting certain responsibilities: foremost
amongst these, as we noted earlicr, was to distinguish between properly quali-
fied, morally committed practitioners and quacks. Bell makes the argument as
follows:

Medical ethics cannot be so divided as that one part shall obtain the full and proper force of
moral obligations on physicians universally, and, at the same time, the other be construed in
such a way as to free society from all restrictions in its conduct to them; leaving it to the caprice
of the hour to determine whether the truly learned shall be overlooked in favor of ignorant
pretenders — persons destitute alike of original talent and acquired fitness.
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The choice is not indifferent, in an ethical point of view, besides its important bearing on
the fate of the sick themselves, between the directness and sincerity of purpose, the honest zeal,
the learning and impartial observances, accumulated from age to age for thousands of years, of
the regularly initiated members of the medical profession, and the crooked devices and low
arts, for evidently selfish ends, the unsupported promises and reckless trials of interloping
empirics, whose very announcements of the means by which they profess to perform their
wonders are, for most part, misleading and false, and, so far, fraudulent ([3], p. 66-67).

There is a parallel passage in Chapter Three, Article I, Section I of the Code,
which contains a veiled but telling reference to Hays’s personal experiences
with the law.

The benefits accruing to the public directly and indirectly from the active and unwearied
beneficence of the profession, are so numerous and important, that physicians are justly entitled
to the utmost consideration and respect from the community. The public ought likewise to
entertain a just appreciation of medical qualifications; — to make a proper discrimination
between true science and the assumption of ignorance and empiricism, to afford every
encouragement and facility for the acquisition of medical education — and no longer to allow
the statute books to exhibit the anomaly of exacting knowledge from physicians, under liability
to heavy penalties, and of making them obnoxious to punishment for resorting to the only
means of obtaining it.

The incessant and sometimes strident denunciations of poorly qualified unsci-
entific quacks and their nostrums that permeate both Bell’s Introduction and
Hays’s Code go well beyond anything in Percival, Gisborne, or, for that matter,
Gregory. Percival, whose most important achievement was to use the
intersubjectivity of the scientific model as a paradigm for the resolution of
moral disputes, nonetheless hesitates to denounce the unscientific practice of
medicine. Physicians themselves are to practice scientific medicine and are
thus expressly forbidden to dispense a secret nostrum (Chapter Two, Article
XXII) and enjoined to discourage patients from using quack medicines;
nonetheless, “some indulgence seems to be required to a credulity that is
insurmountable: And the patient should neither incur the displeasure of the
physician, nor be entirely deserted by him” (Chapter Two, Article XXI). The
Boston Medical Police simply echoes Percival’s views in these matters. In the
Code, however, ambivalent toleration, is systematically replaced by intoler-
ance. Chapter three, Article I, Section 4, proclaims that:

It is the duty of physicians, who are frequent witnesses of the enormities committed by quackery,
and the injury to health and even destruction of life caused by the use of quack medicines, to
enlighten the public on these subjects, to expose the injuries sustained by the unwary from the
devices and pretensions of artful empirics and impostors. Physicians ought to use all the influence
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which they may possess, as professors in Colleges of Pharmacy, and by exercising their option
in regard to the shops to which their prescriptions shall be sent, to discourage druggists and
apothecaries from vending quack or secret medicines, or from being in any way engaged in
their manufacture and sale.

The most intolerant — and ultimately the most controversial — line in the Code
states that “no one can be considered as a regular practitioner, or fit associate
in consultation, whose practice is based on an exclusive dogma” (Chapter Two,
Article 1V, Section 1). In these few words the Code expressly prohibited con-
sultation with non-orthodox practitioners. Percival, in contrast, is characteris-
tically ambivalent about both the status of unorthodox practitioners and the
value of medical education, holding that “A regular academical education the
only presumptive evidence of professional ability,” it is not “indispensably
necessary to the attainment of knowledge, skill, and experience.” Consequently,
those without proper qualifications or training “should not be fastidiously ex-
cluded form the privileges of fellowship”; nor from consultations “as the good
of the patient is the sole object in view...the aid of an intelligent practitioner
ought to be received with candour and politeness and his advice adopted if
agreeable to sound judgment” (Chapter Two, Article X1). The Code, however,
is adamantly exclusionary, extending fellowship only to regular licensed prac-
titioners who accept “the accumulated experience of the profession, and...the
aids actually furnished by anatomy, physiology, pathology, and organic chem-
istry” (Chapter Two, Article IV, Section 1).

As Nathan Davis [4], Austin Flint [5], Worthington Hooker [8], and a host
of other defenders of the Code were later to complain, these are but a few
words in a long and complex document, but many readers reacted as if they
constituted its entirety. They read these words as a declaration of war between
the American Medical Association at war with every unconventional healer in
America. In the end, however, Hays and his committee had little choice. As
Bell eloquently explains in his Introduction:

Veracity, so requisite in all the relations of life, is a jewel of inestimable value in medical
description and narrative, the luster of which ought never be tainted for a moment, by even the
breath of suspicion. Physicians are peculiarly enjoined, by every consideration of honour and
of conscientious regard for the health and lives of their fellow beings, not to advance any
statement unsupported by positive facts, nor to hazard an opinion or hypothesis that is not the
result of deliberate inquiry into all the data and bearings of which the subject is capable.
Hasty generalization, paradox and fanciful conjectures, repudiated at all times by sound
logic, are open to the severest reprehension on the still higher grounds of humanity and morals.
Their tendency and practical operation cannot fail to be eminently mischievous ([3], p. 70).
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The founders of the American Medical Association and the drafters of its Code
were united by a singular belief in science as the basis of medical education and
practice; the Code they drafted and endorsed enshrined and defended an
intersubjective, collaborative, consultative scientific method that would accept
as truth only theories that survived empirical testing. How, then, could they pos-
sibly accept as equals or as associates those practitioners — Christian Scientists,
Eclectics, homeopaths, Thomsonians, and the like — who refused to subject their
theories to empirical scrutiny and scientific testing? As Bell observes, physi-
cians who accept science as their paradigm were committed by their obligation
to veracity —as well as by their humane and moral obligations to their patients —
to refuse to validate a medicine predicated upon conjecture and hasty generali-
zation. When the founders of the American Medical Association committed them-
selves to science as the basis of medical education and practice, they found
themselves inextricably at war with all non-scientific practitioners and schools
of practice. Chapter Two, Article IV, Section | may the official declaration of
war, but the ensuing struggle between scientific and non-scientific medicine
was inevitable, with or without a formal declaration of hostilities.
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JOHN BELL

INTRODUCTION TO THE CODE OF MEDICAL ETHICS

Medical ethics, as a branch of general ethics, must rest on the basis of religion
and morality. They comprise not only the duties, but, also, the rights of a phy-
sician: and, in this sense, they are identical with Medical Deontology —a term
introduced by a late writer, who has taken the most comprehensive view of the
subject [1].

In framing a code on this basis, we have the inestimable advantage of deduc-
ing its rules from the conduct of many eminent physicians who have adorned
the profession by their learning and their piety. From the age of Hippocrates to
the present time, the annals of every civilized people contain abundant evi-
dences of the devotedness of medical men to the relief of their fellow creatures
from pain and disease, regardless of the privation and danger, and not seidom
obloquy, encountered in return; a sense of ethical obligation rising superior, in
their minds, to considerations of personal advancement. Well and truly was it
said by one of the most learned men of the last century: that the duties of a
physicians were never more beautifully exemplified in the conduct of
Hippocrates, nor more eloquently described in his writings.

We may here remark, that, if a state of probation be intended for moral
discipline, there is, assuredly, much in the life of a physician to impart this
salutary training, and to assure continuance in a course of self-denial, and, at
the same time, of zealous and methodical efforts for the relief of the suffering
and unfortunate, irrespective of rank or fortune, or fortuitous elevation of any
kind.

A few considerations on the legitimate range of medical ethics will serve as an
appropriate introduction to the requisite rules for our guidance in the complex
relations of professional life.

65

R. Baker (ed.), The Codification of Medical Morality, 65-72.
© 1995 Kluwer Academic Publishers. Printed in the Netherlands.



66 JOHN BELL

Every duty or obligation implies, both in equity and for its successful dis-
charge, a corresponding right. As it is the duty of a physician to advise, so has
he a right to be attentively and respectfully listened to. Being required to expose
his health and life for the benefit of the community, he has a just claim, in
return, on all its members, collectively and individually, for aid to carry out his
measures, and for all possible tenderness and regard to prevent needlessly
harassing calls on his services and unnecessary exhaustion of his benevolent
sympathies.

His zeal, talents, attainments and skill are qualities he holds in trust for the
general good, and which cannot be prodigally spent, either through his own
neglect or the inconsiderateness of others, without wrong and detriment to
himself and to them.

The greater the importance of the subject and the more deeply interested all
are in the issue, the more necessary is it that the physician —he who performs
the chief part, and in whose judgment and discretion under Providence, life is
secured and death turned aside — should be allowed the free use of his facul-
ties, undisturbed by a querulous manner, and desponding, angry, or passionate
interjections, under the plea of fear, or grief, or disappointment of cherished
hopes, by the sick and their friends.

All persons privileged to enter the sick room, and the number ought to be
very limited, are under equal obligations of reciprocal courtesy, kindness and
respect; and, if any exception be admissible, it cannot be at the expense of the
physician. His position, purposes and proper efforts eminently entitle him to,
at least, the same respectful and considerate attentions that are paid, as a mat-
ter of course and apparently without constraint, to the clergyman, who is
admitted to administer spiritual consolation, and to the lawyer, who comes to
make the last will and testament.

Although professional duty requires of a physician, that he should have
such a control over himself as not to betray strong emotion in the presence of
his patient, nor to be thrown off his guard by the querulousness or even rude-
ness of the latter, or of his friends at the bedside, yet, and the fact ought to be
generally known, many medical men, possessed of abundant attainments and
resources, and so constitutionally timid and readily abashed as to lose much of
their self-possession and usefulness at the critical moment, if opposition be
abruptly interposed to any part of the plan which they are about devising for
the benefit of their patients.

Medical ethics cannot be so divided as that one part shall obtain the full and
proper force of moral obligations on physicians universally, and, at the same
time, the other be construed in such a way as to free society from all restric-
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tions in its conduct to them; leaving it to the caprice of the hour to determine
whether the truly learned shall be overlooked in favor of ignorant pretenders —
persons destitute alike of original talent and acquired fitness.

The choice is not indifferent, in an ethical point of view, besides its impor-
tant bearing on the fate of the sick themselves, between the directness and
sincerity of purpose, the honest zeal, the learning and impartial observances,
accumulated from age to age for thousands of years, of the regularly initiated
members of the medical profession, and the crooked devices and low arts, for
evidently selfish ends, the unsupported promises and reckless trials of inter-
loping empirics, whose very announcements of the means by which they pro-
fess to perform their wonders are, for most part, misleading and false, and, so
far, fraudulent.

In thus deducing the rights of a physician from his duties, it is not meant to
insist on such a correlative obligation, that the withholding of the right exon-
erates from the discharge of the duty. Short of the formal abandonment of the
practice of his profession, no medical man can withhold his services from the
requisition either of an individual or of the community, unless under the cir-
cumstances, of rare occurrence, in which his compliance would be not only
unjust but degrading to himself, or to a professional brother, and so far dimin-
ish his future usefulness.

In the discharge of their duties to Society, physicians must be ever ready
and prompt to administer professional aid to all applicants, without prior stipu-
lation of personal advantages to themselves.

On them devolves, in a peculiar manner, the task of noting all the circum-
stances affecting the public health, and of displaying skill and ingenuity in
devising the best means for its protection.

With them rests, also, the solemn duty of furnishing accurate medical testi-
mony in all cases of criminal accusation of violence, by which health is endan-
gered and life destroyed, and in those other numerous ones involving the
question of mental sanity and of moral and legal responsibility.

On these subjects — Public Hygiene and Medical Jurisprudence — every
medical man must be supposed to have prepared himself by study, observa-
tion, and the exercise of a sound judgment. They cannot be regarded in the
light of accomplishments merely: they are an integral part of the science and
practice of medicine.

It is a delicate and noble task, by the judicious application of Public
Hygiene, to prevent disease and to prolong life; and thus to increase the pro-
ductive industry, and, without assuming the office of moral and religious teach-
ing, to add to the civilization of an entire people.
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In the performance of this part of their duty, physicians are enabled to exhibit
the close connection between hygiene and morals; since all the causes contribut-
ing to the former are nearly equally auxiliary to the latter.

Physicians, as conservators of the public health, are bound to bear emphatic
testimony against quackery in all its forms; whether it appears with its usual
effrontery, or masks itself under the garb of philanthropy and sometimes of
religion itself.

By an anomaly in legislation and penal enactments, the laws, so stringent
for the repression and punishment of fraud in general, and against attempts to
sell poisonous substances for food, are silent, and of course inoperative, in the
cases of both fraud and poisoning so extensively carried on by the host of
quacks who infest the land.

The newspaper press, powerful in the correction of many abuses, is too
ready for the sake of lucre to aid and abet the enormities of quackery Honour-
able exceptions to the once general practice in this respect are becoming,
happily more numerous, and they might be more rapidly increased, if physi-
cians, when themselves free from all taint, were to direct the intention of the
editors and proprietors of newspapers, and of periodical works in general, to
the moral bearings of the subject.

To those who, like physicians, can best see the extent of the evil, it is still
more mortifying than in the instances already mentioned, to find members of
other professions, and especially ministers of the Gospel, so prone to give
their countenance, and, at times, direct patronage, to medical empirics, both
by their use of nostrums, and by their certificates in favour of the absurd pre-
tensions of the impostors.

The credulous, on these occasions, place themselves in the dilemma of bear-
ing testimony either to a miracle or to an imposture: to a miracle, if one partic-
ular agent, and it often of known inertness or slight power, can cure all diseases,
or even any one disease in all its stages; to an imposture, if the alleged cures
are not made, as experiences shows that they are not.

But by no class are quack medicines and nostrums so largely sold and dis-
tributed as by apothecaries, whose position towards physicians, although it
many not amount to actual affinity, is such that it ought, at least, to prevent
them from entering into an actual, if not formally recognized, alliance with
empirics of every grade and degree of pretention.

Too frequently we meet with physicians, who deem it a venial error, in
ethics, to permit, and even to recommend, the use of quack medicine or secret
compounds by their patients and friends. They forget that their toleration implies
sanction of a recourse by the people generally to unknown, doubtful, and
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conjectural fashions of medication; and that the credulous in this way soon
become the victims of an endless succession of empirics. It must have been
generally noticed, also, that they whose faith is strongest in the most absurd
pretensions of quackery, entertain the greatest skepticism towards regular and
philosophic medicine.

Adverse alike to ethical propriety and to medical logic, are the various popu-
lar delusions which, like so many epidemics, have, in successive ages, excited
the imagination with extravagant expectations of the cure of all diseases and
the prolongation of life beyond its customary limits, by means of a single
substances. Although it is not in the power of physicians to prevent, or always
to arrest, these delusions in their progress, yet it is incumbent on them, from
their superior knowledge and better opportunities, as well as from their ele-
vated vocation, steadily to refuse to extend them the slightest countenance,
still less support.

These delusions are sometimes manifested in the guise of a new and infal-
lible system of medical practice, — the faith in which, among the excited be-
lievers, is usually in the inverse ratio of the amount of common sense evidence
in its favour. Among the volunteer missionaries for its dissemination, it is painful
to see members of the sacred profession, who, above all others, ought to keep
aloof from vagaries of any description, and especially of those medical ones
which are allied to empirical imposture.

The plea of good intention is not an adequate reason for the assumption of
so grave a responsibility as the propagation of a theory and practice of medi-
cine, of the real foundation and nature of which the mere medical amateur
must necessarily, from his want of opportunities for study, observation, and
careful comparison, be profoundly ignorant.

In their relations with the sick, physicians are bound, by every considera-
tion of duty, to exercise the greatest kindness with the greatest circumspec-
tion; so that, whilst they make every allowance for impatience, irritation,
and inconsistencies of manner and speech of the sufferers, and do their ut-
most to soothe and tranquilize, they shall, at the same time, elicit from them,
and the persons in their confidence, a revelation of all the circumstance con-
nected with the probable origin of the diseases which they are called upon to
treat.

Owing either to the confusion and, at times, obliquity of mind produced by
the disease, or to considerations of false delicacy and shame, the truth is not
always directly reached on these occasions; and hence the necessity, on the
part of the physicians, of a careful and minute investigation into both the physi-
cal and moral state of his patient.
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A physician in attendance on a case should avoid expensive complication
and tedious ceremonials, as being beneath the dignity of true science and em-
barrassing to the patient and his family, whose troubles are already great.

In their intercourse with each other, physicians will best consult and secure
their own self-respect and consideration from society in general, by a uniform
courtesy and high-minded conduct towards their professional brethren. The
confidence in his intellectual and moral worth, which each member of the
profession is ambitious of obtaining for himself among his associates, ought
to make him willing to place the same confidence in the worth of others.

Veracity, so requisite in all the relations of life, is a jewel of inestimable
value in medical description and narrative, the lustre of which ought never be
tainted for a moment, by even the breath of suspicion. Physicians are pecu-
liarly enjoined, by every consideration of honour and of conscientious regard
for the health and lives of their fellow beings, not to advance any statement
unsupported by positive facts, nor to hazard an opinion or hypothesis that is
not the result of deliberate inquiry into all the data and bearings of which the
subject is capable.

Hasty generalization, paradox and fanciful conjectures, repudiated at all
times by sound logic, are open to the severest reprehension on the still higher
grounds of humanity and morals. Their tendency and practical operation can-
not fail to be eminently mischievous.

Among professional men associated together for the performance of pro-
fessional duties in public institutions, such as Medical Colleges, Hospitals and
Dispensaries, there ought to exist, not only harmonious intercourse, but also a
general harmony in doctrines and practice; so that neither students nor pat-
ients shall be perplexed, nor the medical community mortified by contradic-
tory views of the theory of disease, if not of the means of curing it.

The right of free inquiry, common to all, does not imply the utterance of
crude hypotheses, the use of figurative language, a straining after novelty for
novelty’s sake, and the involution of old truths, for temporary effect and popu-
larity, by medical writers and teachers. If, therefore, they who are engaged in
a common cause, and for the furtherance of a common object, could make an
offering of the extreme, the doubtful, and the redundant, at the shrine of philo-
sophical truth, the general harmony in medical teaching, now desired, would
be of easy attainment.

It is not enough, however, that the members of the medical profession be
zealous, well informed and self-denying, unless the social principle be culti-
vated by their secking frequent intercourse with each other, and cultivating,
reciprocally, friendly habits of acting in common.
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By union alone can medical men hope to sustain the dignity and extend the
usefulness of their profession. Among the chief means to bring this desirable
end, are frequent social meetings and regular organized Societies; a part of
whose beneficial operation would be an agreement on a suitable standard of
medical education, and a code of medical ethics.

Greatly increased influence, for the entire body of the profession, will be
acquired by a union for the purposes of common benefit and the general good;
while to its members, individually, will be insured a more pleasant and harm-
onious intercourse, one with another, and an avoidance of many heart burnings
and jealousies, which originate in misconception, through misrepresentation
on the part of individuals in general society, of each other’s disposition,
motives, and conduct.

In vain will physicians appeal to the intelligence and elevated feelings of
the members of other professions, and of the better part of society in general,
unless they be true to themselves, by a close adherence to their duties, and by
firmly yet mildly insisting on their rights; and this not with a glimmering
perception and faint avowal, but rather with a full understanding and firm
conviction.

Impressed with the nobleness of their vocation, as trustees of science and
almoners of benevolence and charity, physicians should use unceasing vigi-
lance to prevent the introduction into their body of those who have not been
prepared by a suitably preparatory moral and intellectual training.

No youth ought to be allowed to study medicine, whose capacity, good
conduct, and elementary knowledge are not equal, at least, to the common
standard of academic requirements.

Human life and human happiness must not be endangered by the incompet-
ency of presumptuous pretenders, The greater the inherent difficulties of medi-
cine, as a science, and the more numerous the complications that embarrass its
practice, the more necessary is it that there should be minds of a higher order
and thorough cultivation, to unravel its mysteries and to deduce scientific order
from apparently empirical confusion.

We are under the strongest ethical obligations to preserve the character which
has been awarded, by the most learned men and best judges of human nature,
to the members of the medical profession, for general and extensive knowl-
edge, great liberality and dignity of sentiment, and prompt effusions of benefi-
cence.

In order that we may continue to merit these praises, every physician, within
the circle of his acquaintance, should impress both fathers and sons with the
range and variety of medical study, and with the necessity of those who desire
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to engage in it, possessing, not only good preliminary knowledge, but, like-
wise, some habits of regular and systematic thinking.

If able teachers and writers, and profound inquiries, be still called for to
expound medical science, and to extend its domain of practical applications
and usefulness, they cannot be procured by an intuitive effort on their own
part, nor by the exercise of the elective suffrage on the part of others. They
must be the product of a regular and comprehensive system, — members of a
large class, from the great body of which they only differ by the course of
fortuitous circumstances that gives them temporary vantage ground, for the
display of qualities and attainments common to their brethren.
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NOTE TO CONVENTION

Doctor Hays on presenting this report stated that justice required some
explanatory remarks should accompany it. The members of the Convention,
he observed, would not fail to recognize in parts of it, expressions with which
they were familiar. On examining a great number of codes of ethics adopted
by different societies in the United States, it was found that they were all based
on that by Dr. Percival, and that the phrases of this writer were preserved, to a
considerable extent, in all of them. Believing that language that had been so
often examined and adopted, must possess the greatest of merits for a docu-
ment such as the present, clearness and precision, and having no ambition for
the honours of authorship, the Committee which prepared this code have fol-
lowed a similar course, and have carefully preserved the words of Percival
wherever they convey the precepts it is wished to inculcate. A few of the sec-
tions are in the words of the late Dr. Rush, and one or two sentences are from
other writers. But in all cases, wherever it was thought that the language could
be made more explicit by changing a word, or even a part of a sentence, this
has been unhesitatingly done; and thus there are but few sections which have
not undergone some modification; while, for the language of many, and for
the arrangement of the whole, the Committee must be held exclusively res-
ponsible.

SUBMISSION OF CODE OF ETHICS

The Committee appointed under the sixth resolution adopted by the Conven-
tion which assembled in New York in May last, to prepare a Code of Ethics for
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the government of the medical profession of the United States respectfully

submit the following Code. Philadelphia, June 5, 1847.

Committee
John Bell
Isaac Hays
G. Emerson
W. W. Morris
T. C. Dunn
A. Clark

R. D. Armold



ISAAC HAYS

CODE OF ETHICS

CHAPTER I. OF THE DUTIES OF PHYSICIANS TO THEIR PATIENTS, AND OF THE
OBLIGATIONS OF PATIENTS TO THEIR PHYSICIANS

Art. | — Duties of Physicians to Their Patients

1. A physician should not only be ever ready to obey the calls of the sick, but
his mind ought also to be imbued with the greatness of his mission, and of
the responsibility he habitually incurs in its discharge. Those obligations are
the more deep and enduring, because there is no tribunal other than his own
conscience, to adjudge penalties for carelessness or neglect. Physicians
should, therefore, minister to the sick with due impressions of the import-
ance of their office; reflecting that the ease, the health, and the lives of those
committed to their charge, depend on their skill, attention and fidelity. They
should study, also, in their deportment, so to unite tenderness with firmness,
and condescension with authority, as to inspire the minds of their patients
with gratitude, respect and confidence.

2. Every case committed to the charge of a physician should be treated with
attention, steadiness and humanity. Reasonable indulgence should be granted
to the mental imbecility and caprices of the sick. Secrecy and delicacy, when
required by peculiar circumstances, should be strictly observed; and the fa-
miliar and confidential intercourse to which physicians are admitted in their
professional visits, should be used with discretion, and with the most scru-
pulous regard to fidelity and honor. The obligation of secrecy extends be-
yond the period of professional services — none of the privacies of personal
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and domestic life, no infirmity of disposition or flaw of character observed
during professional attendance, should ever be divulged by him except when
he is imperatively required to do so. The force and necessity of this obliga-
tion are indeed so great, that professional men have, under certain circum-
stances, been protected in their observance of secrecy by courts of justice.

. Frequent visits to the sick are in general requisite, since they enable the

physician to arrive at a more perfect knowledge of the disease — to meet
promptly every change which may occur, and also tend to preserve the confi-
dence of the patient. But unnecessary visits are to be avoided, as they give
useless anxiety to the patient, tend to diminish the authority of the physi-
cian, and render him liable to be suspected of interested motives.

. A physician should not be forward to make gloomy prognostications, be-

cause they savor of empiricism, by magnifying the importance of his services
in the treatment or cure of the disease. But he should not fail, on proper occa-
sions, to give to the friends of the patient timely notice of danger, when it
really occurs; and even to the patient himself, if absolutely necessary. This
office, however, is so peculiarly alarming when executed by him, that it
ought to be declined whenever it can be assigned to any other person of
sufficient judgment and delicacy. For, the physician should be the minister
of hope and comfort to the sick; that, by such cordials to the drooping spirit,
he may smooth the bed of death, revive expiring life, and counteract the
depressing influence of those maladies which often disturb the tranquillity
of the most resigned, in their last moments. The life of a sick person can be
shortened not only by the acts, but also by the words or the manner of a
physician. It is, therefore, a sacred duty to guard himself carefully in this
respect, and to avoid all things which have a tendency to discourage the
patient and to depress his spirits.

. A physician ought not to abandon a patient because the case is deemed incur-

able; for his attendance may continue to be highly useful to the patient, and
comforting to the relatives around him, even to the last period of a fatal
malady, by alleviating pain and other symptoms, and by soothing mental
anguish. To decline attendance, under such circumstances, would be sacri-
ficing to fanciful delicacy and mistaken liberality, that moral duty, which is
independent of, and far superior to all pecuniary consideration.

. Consultations should be promoted in difficult or protracted cases, as they

give rise to confidence, energy, and more enlarged views in practice.

. The opportunity which a physician not unfrequently enjoys of promoting

and strengthening the good resolutions of his patients, suffering under the
consequences of vicious conduct, ought never to be neglected. His coun-
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sels, or even remonstrances, will give satisfaction, not offense, if they be
proffered with politeness, and evince a genuine love of virtue, accompanied
by a sincere interest in the welfare of the person to whom they are addressed.

Art. Il — Obligations of Patients to Their Physicians

. The members of the medical profession, upon whom are enjoined the per-
formance of so many important and arduous duties towards the community,
and who are required to make so many sacrifices of comfort, ease, and health,
for the welfare of those who avail themselves of their services, certainly
have a right to expect and require, that their patients should entertain a just
sense of the duties which they owe to their medical attendants.

. The first duty of a patient is, to select as his medical adviser one who has
received a regular professional education. In no trade or occupation do man-
kind rely on the skill of an untaught artist; and in medicine, confessedly the
most difficult and intricate of the sciences, the world ought not to suppose
that knowledge is intuitive.

. Patients should prefer a physician whose habits of life are regular, and who
is not devoted to company, pleasure, or to any pursuit incompatible with his
professional obligations. A patient should also confide the care of himself
and family, as much as possible, to one physician, for a medical man who
has become acquainted with the peculiarities of constitution, habits, and pre-
dispositions, of those he attends, is more likely to be successful in his treat-
ment than one who does not possess that knowledge.

A patient who has thus selected his physician, should always apply for
advice in whatever may appear to him trivial cases, for the most fatal results
often supervene on the slightest accidents. It is of still more importance that
he should apply for assistance in the forming stage of violent diseases; it is
to a neglect of this precept that medicine owes much of the uncertainty and
imperfection with which it has been reproached.

. Patients should faithfully and unreservedly communicate to their physician
the supposed cause of their disease. This is the more important, as many
diseases of a mental origin simulate those depending on external causes, and
yet are only to be cured by ministering to the mind diseased. A patient should
never be afraid of thus making his physician his friend and adviser; he should
always bear in mind that a medical man is under the strongest obligations of
secrecy. Even the female sex should never allow feelings of shame and deli-
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cacy to prevent their disclosing the seat, symptoms and causes of complaints
peculiar to them. However commendable a modest reserve may be in the
common occurrences of life, its strict observance in medicine is often at-
tended with the most serious consequences, and a patient may sink under a
painful and loathsome disease, which might have been readily prevented
had timely intimation been given to the physician.

. A patient should never weary his physician with a tedious detail of events or

matters not appertaining to his disease. Even as relates to his actual symptoms,
he will convey much more real information by giving clear answers to inter-
rogatories, than by the most minute account of his own framing. Neither should
he obtrude the details of his business nor the history of his family concerns.

. The obedience of a patient to the prescriptions of his physician should be

prompt and implicit. He should never permit his own crude opinions as to
their fitness, to influence his attention to them. A failure in one particular
may render an otherwise judicious treatment dangerous, and even fatal. This
remark is equally applicable to diet, drink, and exercise. As patients be-
come convalescent, they are very apt to suppose that the rules prescribed
for them may be disregarded, and the consequence, but too often, is a
relapse. Patients should never allow themselves to be persuaded to take any
medicine whatever, that may be recommended to them by the self-consti-
tuted doctors and doctoresses who are so frequently met with, and who pre-
tend to possess infallible remedies for the cure of every disease. However
simple some of their prescriptions may appear to be, it often happens that
they are productive of much mischief, and in all cases they are injurious, by
contravening the plan of treatment adopted by the physician.

. A patient should, if possible, avoid even the friendly visits of a physician

who is not attending him — and when he does receive them, he should never
converse on the subject of his disease, as an observation may be made, with-
out any intention of interference, which may destroy his confidence in the
course he is pursuing, and induce him to neglect the directions prescribed to
him. A patient should never send for a consulting physician without the
express consent of his own medical attendant. It is of great importance that
physicians should act in concert; for, although their modes of treatment may
be attended with equal success when employed singly, yet conjointly they
are very likely to be productive of disastrous results.

. When a patient wishes to dismiss his physician, justice and common cour-

tesy require that he should declare his reasons for so doing.

. Patients should always, when practicable, send for their physician in the

morning, before his usual hour of going out; for, by being early aware of the
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visits he has to pay during the day, the physician is able to apportion his
time in such a manner as to prevent an interference of engagements. Patients
should also avoid calling on their medical adviser unnecessarily during the
hours devoted to meals or sleep. They should always be in readiness to
receive the visits of their physician, as the detention of a few minutes is
often of serious inconvenience to him.

. A patient should, after his recovery, entertain a just and enduring sense of

the value of the services rendered him by his physician; for these are of
such a character, that no mere Pecuniary acknowledgment can repay or
cancel them.

CHAPTER Il1. OF THE DUTIES OF PHYSICIANS TO EACH OTHER AND TO THE
PROFESSION AT LARGE

Art. | — Duties for the Support of Professional Character

. Every individual, on entering the profession, as he becomes thereby enti-

tled to all its privileges and immunities, incurs an obligation to exert his
best abilitics to maintain its dignity and honor, to exalt its standing, and to
extend the bounds of its usefulness. He should therefore observe strictly,
such laws as are instituted for, the government of its members; should avoid
all contumelious and sarcastic remarks relative to the faculty, as a body;
and while, by unwearied diligence, he resorts to every honorable means of
enriching the science, he should entertain a due respect for his seniors,
who have, by their labors, brought it to the elevated condition in which he
finds it.

There is no profession, from the members of which greater purity of char-
acter and a higher standard of moral excellence are required, than the medi-
cal; and to attain such eminence, is a duty every physician owes alike to his
profession, and to his patients. It is due to the latter, as without it he cannot
command their respect and confidence; and to both, because no scientific
attainments can compensate for the want of correct moral principles. It is
also incumbent upon the faculty to be temperate in all things, for the prac-
tice of physic requires the unremitting exercise of a clear and vigorous
understanding; and, on emergencies for which no professional man should
be unprepared, a steady hand, an acute eye, and an unclouded head, may
be essential to the well-being, and even life, of a fellow creature.
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3. Itis derogatory to the dignity of the profession, to resort to public advertise-
ments or private cards or handbills, inviting the attention of individuals
affected with particular diseases — publicly offering advice and medicine to
the poor gratis, or promising radical cures; or to publish cases and oper-
ations in the daily prints, or suffer such publications to be made; — to invite
laymen to be present at operations — to boast of cures and remedies — to
adduce certificates of skill and success, or to perform any other similar acts.
These are the ordinary practices of empirics, and are highly reprehensible in
a regular physician.

4. Equally derogatory to professional character is it, for a physician to hold a
patent for any surgical instrument, or medicine; or to dispense a secret nos-
trum, whether it be the composition or exclusive property of himself or of
others. For, if such nostrum be of real efficacy, any concealment regarding it
is inconsistent with beneficence and professional liberality; and, if mystery
alone give it value and importance, such craft implies either disgraceful ignor-
ance, or fraudulent avarice. It is also reprehensible for physicians to give
certificates attesting the efficacy of patent or secret medicines, or in any way
to promote the use of them.

Art. 11 — Professional Services of Physicians to Each Other

1. All practitioners of medicine, their wives, and their children while under the
paternal care, are entitled to the gratuitous services of any one or more of the
faculty residing near them, whose assistance may be desired. A physician
afflicted with disease is usually an incompetent judge of his own case; and
the natural anxiety and solicitude which he experiences at the sickness of
a wife, a child, or any one who by the ties of consanguinity is rendered
peculiarly dear to him, tend to obscure his judgment, and produce timidity
and irresolution in his practice. Under such circumstances, medical men
are peculiarly dependent upon each other, and kind offices and professional
aid should always be cheerfully and gratuitously afforded. Visits ought not,
however, to be obtruded officiously; as such unasked civility may give rise
to embarrassment, or interfere with that choice on which confidence depends.
But, if a distant member of the faculty, whose circumstanccs are affluent,
request attendance, and an honorarium be offered, it should not be declined;
for no pecuniary obligation ought to be imposed, which the party receiving
it would wish not to incur.
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Art. 111 — Of the Duties of Physicians as Respects Vicarious Offices

1. The affairs of life, the pursuit of health, and the various accidents and con-
tingencies to which a medical man is peculiarly exposed, sometimes require
him temporarily to withdraw from his duties to his patients, and to request
some of his professional brethren to officiate for him. Compliance with this
request is an act of courtesy, which should always be performed with the
utmost consideration for the interest and character of the family physician,
and when exercised for a short period, all the pecuniary obligations for such
service should be awarded to him. But if a member of the profession neglect
his business in quest of pleasure and amusement, he cannot be considered as
entitled to the advantages of the frequent and long-continued exercise of
this fraternal courtesy, without awarding to the physician who officiates the
fees arising from the discharge of his professional duties.

In obstetrical and important surgical cases, which give rise to unusual
fatigue, anxiety and responsibility, it is just that the fees accruing therefrom
should be awarded to the physician who officiates.

Art. IV — Of the Duties of Physicians in Regard to Consultations

1. A regular medical education furnishes the only presumptive evidence of
professional abilities and acquirements, and ought to be the only acknowl-
edged right of an individual to the exercise and honors of his profession.
Nevertheless, as in consultations, the good of the patient is the sole object in
view, and this is often dependent on personal confidence, no intelligent regular
practitioner, who has a license to practise from some medical board of known
and acknowledged respectability, recognised by this association, and who is
in good moral and professional standing in the place in which he resides,
should be fastidiously excluded from fellowship, or his aid refused in con-
sultation when it is requested by the patient. But no one can be considered as
aregular practitioner, or fit associate in consultation, whose practice is based
on an exclusive dogma, to the rejection of the accumulated experience of
the profcssion, and of the aids actually furnished by anatomy, physiology,
pathology, and organic chemistry.

2. In consultations, no rivalship or jealousy should be indulged; candor, probity,
and all due respect, should be exercised towards the physician having charge
of the case.
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In consultations, the attending physician should be the first to propose the
necessary questions to the sick; after which the consulting physician should
have the opportunity to make such farther inquiries of the patient as may be
necessary to satisfy him of the true character of the case. Both physicians
should then retire to a private place for deliberation; and the one first in
attendance should communicate the directions agreed upon to the patient or
his friends, as well as any opinions which it may be thought proper to express.
But no statement or discussion of it should take place before the patient or his
friends, except in the presence of all the faculty attending, and by their com-
mon consent; and no opinions or prognostications should be delivered, which
are not the result of previous deliberation and concurrence.

. In consultations, the physician in attendance should deliver his opinion first;

and when there are several consulting, they should deliver their opinions in
the order in which they have been called in. No decision, however, should
restrain the attending physician from making such variations in the mode of
treatment, as any subsequent unexpected change in the character of the case
may demand. But such variation and the reasons for it ought to be carefully
detailed at the next meeting in consultation. The same privilege belongs also
to the consulting physician if he is sent for in an emergency, when the regu-
lar attendant is out of the way, and similar explanations must be made by
him, at the next consultation.

. The utmost punctuality should be observed in the visits of physicians when

they are to hold consultation together, and this is generally practicable, for
society has been considerate enough to allow the plea of a professional en-
gagement to take precedence of all others, and to be an ample reason for the
relinquishment of any present occupation. But as professional engagements
may sometimes interfere, and delay one of the parties, the physician who
first arrives should wait for his associate a reasonable period, after which the
consultation should be considered as postponed to a new appointment. If it
be the attending physician who is present, he will of course see the patient
and prescribe; but if it be the consulting one, he should retire, except in case
of emergency, or when he has been called from a considerable distance, in
which latter case he may examine the patient, and give his opinion in writing
and under seal, to be delivered to his associate.

In consultations, theoretical discussions should be avoided, as occasioning
perplexity and loss of time. For there may be much diversity of opinion
concerning speculative points, with perfect agreement in those modes of
practice which are founded, not on hypothesis, but on experience and obser-
vation.
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All discussions in consultation should be held as secret and confidential.
Neither by words nor manner should any of the parties to a consultation
assert or insinuate, that any part of the treatment pursued did not receive
his assent. The responsibility must be equally divided between the medical
attendants — they must equally share the credit of success as well as the
blame of failure.

Should an irreconcilable diversity of opinion occur when several physi-
cians are called upon to consult together, the opinion of the majority should
be considered as decisive; but if the numbers be equal on each side, then
the decision should rest with the attending physician. It may, moreover,
sometimes happen, that two physicians cannot agree in their views of the
nature of a case, and the treatment to be pursued. This is a circumstance
much to be deplored, and should always be avoided, if possible, by mutual
concessions, as far as they can be justified by a conscientious regard for
the dictates of judgment. But in the event of its occurrence, a third physi-
cian should, if practicable, be called to act as umpire; and if circumstances
prevent the adoption of this course, it must be left to the patient to select
the physician in whom he is most willing to confide. But as every physi-
cian relies upon the rectitude of his judgment, he should, when left in the
minority, politely and consistently retire from any further deliberation in
the consultation, or participation in the management of the case.

. As circumstances sometimes occur to render a special consultation desir-

able, when the continued attendance of two physicians might be objection-
able to the patient, the member of the faculty whose assistance is required
in such cases, should sedulously guard against all future unsolicited attend-
ance. As such consultations require an extraordinary portion both of time
and attention, at least a double honorarium may be reasonably expected.

. A physician who is called upon to consult, should observe the most

honorable and scrupulous regard for the character and standing of the practi-
tioner in attendance: the practice of the latter, if necessary, should be justi-
fied as far as it can be, consistently with a conscientious regard for truth,
and no hint or insinuation should be thrown out, which could impair the
confidence reposed in him, or affect his reputation. The consulting physi-
cian should also carefully refrain from any of those extraordinary atten-
tions or assiduities, which are too often practised by the dishonest for the
base purpose of gaining applause, or ingratiating themselves into the favor
of families and individuals.
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Art. V — Duties of a Physician in Cases of Interference

. Medicine is a liberal profession, and those admitted into its ranks should

found their expectations of practice upon the extent of their qualifications,
not on intrigue or artifice.

. A physician in his intercourse with a patient under the care of another

practitioner, should observe the strictest caution and reserve. No meddling
inquiries should be made; no disingenuous hints given relative to the na-
ture and treatment of his disorder; nor any course of conduct pursucd that
may directly or indirectly tend to diminish the trust reposed in the physi-
cian employed.

. The same circumspection and reserve should be observed, when, from

motives of business or friendship, a physician is prompted to visit an indi-
vidual who is under the direction of another practitioner. Indeed, such visits
should be avoided, except under peculiar circumstances; and when they are
made, no particular inquiries should be instituted relative to the nature of the
disease, or the remedies employed, but the topics of conversation should be
as foreign to the case as circumstances will admit.

. A physician ought not to take charge of or prescribe for a patient who has

recently been under the care of another member of the faculty in the same
illness, except in cases of sudden emergency, or in consultation with the
physician previously in attendance, or when the latter has relinquished the
case or been regularly notified that his services are no longer desired. Under
such circumstances, no unjust and illiberal insinuations should be thrown
out in relation to the conduct or practice previously pursued, which should
be justificd as far as candor, and regard for truth and probity will permit; for
it often happens, that patients become dissatisfied when they do not experi-
ence immediate relief, and, as many diseases are naturally protracted, the
want of success, in the first stage of treatment, affords no evidence of a lack
of professional knowledge and skill.

When a physician is called to an urgent casc, because the family attend-
ant is not at hand, he ought, unlcss his assistance in consultation be de-
sired, to resign the carc of the patient to the latter, immediately on his
arrival.

. Itoften happens, in cases of sudden illness, or of recent accidents and injurics,

owing to the alarm of friends, that a number of physicians are simultancously
sent for. Under these circumstances, courtesy should assign the patient to
the first who arrives, who should sclect from those present, any additional
assistance that hc may deem necessary. In all such cases, however, the practi-
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tioner who officiates should request the family physician, if there be one,
to be called, and, unless his further attendance be requested, should resign
the case to the latter on his arrival.

When a physician is called to the patient of another practitioner, in conse-
quence of the sickness or absence of the latter, he ought, on the return or
recovery of the regular attendant, and with the consent of the patient, to
surrender the case.

. A physician, when visiting a sick person in the country, may be desired to

see a neighboring patient who is under the regular direction of another
physician, in consequence of some sudden change or aggravation of symp-
toms. The conduct to be pursued on such an occasion is to give advice
adapted to present circumstances; to interfere no farther than is absolutely
necessary with the general plan of treatment; to assume no future direc-
tion, unless it be expressly desired; and, in this last case, to request an
immediate consultation with the practitioner previously employed.

A wealthy physician should not give advice gratis to the affluent; because
his doing so is an injury to his professional brethren. The office of a physi-
cian can never be supported as an exclusively beneficent one; and it is
defrauding, in some degree, the common funds for its support, when fees
are dispensed with, which might justly be claimed.

. When a physician who has been engaged to attend a case of midwifery is

absent, and another is sent for, if delivery is accomplished during the attend-
ance of the latter, he is entitled to the fee, but should resign the patient to
the practitioner first engaged.

Art. VI — Of Differences between Physicians

. Diversity of opinion, and opposition of interest, may, in the medical, as in

other professions, sometimes occasion controversy and even contention.
Whenever such cases unfortunately occur, and cannot be immediately ter-
minated, they should be referred to the arbitration of a sufficient number
of physicians, or a court-medical.

As peculiar reserve must be maintained by physicians towards the
public, in regard to professional matters, and as there exist numerous
points in medical ethics and etiquette through which the feelings of
medical men may be painfully assailed in their intercourse with each
other, and which cannot be understood or appreciated by general society,
neither the subject-matter of such differences nor the adjudication of the
arbitrators should be made public, as publicity in a case of this nature may
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be personally injurious to the individuals concerned, and can hardly fail
to bring discredit on the faculty.

Art. VII — Of Pecuniary Acknowledgments

1. Some general rules should be adopted by the faculty, in every town or dis-
trict, relative to pecuniary acknowledgments from their patients; and it should
be deemed a point of honour to adhere to these rules with as much uniform-
ity as varying circumstances will admit.

CHAPTER III. OF THE DUTIES OF THE PROFESSION TO THE PUBLIC, AND OF THE
OBLIGATIONS OF THE PUBLIC TO THE PROFESSION

Art. | — Duties of the Profession to the Public

1. As good citizens, it is the duty of physicians to be ever vigilant for the wel-
fare of the community, and to bear their part in sustaining its institutions and
burdens: they should also be ever ready to give counsel to the public in
relation to matters especially appertaining to their profession, as on subjects
of medical police, public hygiene, and legal medicine. It is their province to
enlighten the public in regard to quarantine regulations, the location, ar-
rangement, and dietaries of hospitals, asylums, schools, prisons, and similar
institutions, in relation to the medical police of towns, as drainage, ventila-
tion, &c. — and in regard to measures for the prevention of epidemic and
contagious diseases; and when pestilence prevails, it is their duty to face the
danger, and to continue their labors for the alleviation of the suffering, even
at the jeopardy of their own lives.

2. Medical men should also be always ready, when called on by the legally
constituted authorities, to enlighten coroners’ inquests and courts of justice,
on subjects strictly medical, — such as involve questions relating to sanity,
legitimacy. murder by poisons or other violent means, and in regard to the
various other subjects embraced in the science of Medical Jurisprudence.
But in these cases, and especially where they are required to make a post-
mortem examination, it is just, in consequence of the time, labor and skill
required, and the responsibility and risk they incur, that the public should
award them a proper honorarium.

3. There is no profession, by the members of which, eleemosynary services are
more liberally dispensed, than the medical; but justice requires that some
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limits should be placed to the performance of such good offices. Poverty,
professional brotherhood, and certain public duties referred to in section 1
of this chapter, should always be recognised as presenting valid claims for
gratuitous services; but neither institutions endowed by the public or by rich
individuals, societies for mutual benefit, for the insurance of lives or for
‘analogous purposes, nor any profession or occupation, can be admitted to
possess such privilege. Nor can it be justly expected of physicians to fumish
certificates of inability to serve on juries, to perform militia duty, or to tes-
tify to the state of health of persons wishing to insure their lives, obtain
pensions, or the like, without a pecuniary acknowledgment. But to individu-
als in indigent circumstances, such professional services should always be
cheerfully and freely accorded.

. It is the duty of physicians, who are frequent witnesses of the enormities
commiitted by quackery, and the injury to health and even destruction of life
caused by the use of quack medicines, to enlighten the public on these sub-
jects, to expose the injuries sustained by the unwary from the devices and
pretensions of artful empirics and impostors. Physicians ought to use all the
influence which they may possess, as professors in Colleges of Pharmacy,
and by exercising their option in regard to the shops to which their prescrip-
tions shall be sent, to discourage druggists and apothecaries from vending
quack or secret medicines, or from being in any way engaged in their manu-
facture and sale.

Art. Il — Obligations of the Public to Physicians

. The benefits accruing to the public directly and indirectly from the active
and unwearied beneficence of the profession, are so numerous and impor-
tant, that physicians are justly entitled to the utmost consideration and re-
spect from the community. The public ought likewise to entertain a just ap-
preciation of medical qualifications; —to make a proper discrimination be-
tween true science and the assumption of ignorance and empiricism, to af-
ford every encouragement and facility for the acquisition of medical educa-
tion — and no longer to allow the statute books to exhibit the anomaly of
exacting knowledge from physicians, under liability to heavy penalties, and
of making them obnoxious to punishment for resorting to the only means of
obtaining it.
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CREATING A MEDICAL PROFESSION IN THE UNITED
STATES: THE FIRST CODE OF ETHICS OF THE AMERICAN
MEDICAL ASSOCIATION

In 1846, a group of about 100 American doctors convened in New York City a
national convention to change medical education, to produce a body of stand-
ards that would demarcate the ideals of the “regular” medical profession from
that of sectarians (such as homeopaths) who threatened its hegemony, and to
restore a luster that abuses of education and practice had tarnished. These re-
forms were proposed as the most significant policies of the organization being
founded then to carry them out — the American Medical Association (AMA).

A Code of Ethics emerged a year later and was a great success. Between
1847, when the code ([1]) was written, and 1855, when the AMA decreed all
state and local societies had to follow the code, it had become widely known
and adopted throughout the United States [3]. Rightly, the preface to the code
credits much of its substance to the work of Thomas Percival. But as Robert
Baker shows, Percival’s class-conscious language was transformed by the egali-
tarian culture of nineteenth century America. This culture promoted equal treat-
ment of patients, and replaced Percival’s views of a doctor-patient relationship
influenced by government with one that existed in a world of personal pri-
vacy. Percival is Americanized in the AMA Code [2]. A careful examination
of the Code 's content thus reveals how mid-nineteenth century American doc-
tors viewed their medical life and responsibilities, and what ethical principles
they selected to guide their mutual relations and identity as a professional
group.

The Code divides its comments into three main sections: the obligations of
doctor and patient toward each other, the relationship among physicians them-
selves, and the interaction of the public and the profession. What will strike
the modern mind as a great point of difference between present-day codes and
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the 1847 code is the burden the 1847 code placed on patients relationships to
physicians. More space is given to these obligations than to those of physician
to patient. But it is with the doctor’s duties to those under their care that the
code begins, and when analyzing codes, significance accrues to what is stated
first. “Firstness” generally implies consequence in historic documents.

THE BEGINNING

The first sentence of this Code is: “A Physician should not only be ever ready
to obey the calls of the sick, but his mind ought also to be imbued with the
greatness of his mission, and the responsibility he habitually incurs in its dis-
charge.” The passage strikes a refrain for what will follow. There is a grave
sense of duty placed on the physician to respond to patient need, and to recog-
nize that a recurrent obligation to meet it will be a constant of medical life. But
the sentence is also self-regarding: the capital “P” physician throughout his
work with the sick is to feel stirred by its significance of his work — the sense
of mission formed in terms of conceit clouds the sense of service this opening
sentence evokes. This pairing of egotism and altruism, of self-approval and
self-denial appears throughout the code. It reflects a view that ethical obliga-
tions to others and expectations for personal gain are to live side by side in the
professional house constructed by the AMA Code.

CONFIDENTIALITY

Confidentiality is specified as an important ethical concern, not only in rela-
tion to medical facts about a patient but in all personal circumstances learned
about through the therapeutic relationship. The injunction to keep such disclo-
sures secret is made emphatic by the observation that confidentiality has been
recognized by courts as a significant and appropriate action by physicians.

THE VISIT

Codes commonly discuss not only principles worthy of safeguard, but also
behaviors important to condemn — such as the unnecessary visit. These are
criticized as provoking the anxiety of the patient and diminishing the doctor’s
authority by creating mistrust in the relationship. But as the code states, when
an illness requires monitoring, it is important to see the patient often, even
though such visits may be difficult for the doctor — as when the distance to be
traveled is great. Since home care was the main locus of nineteenth-century
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medical treatment, the etiquette and ethics of “the visit” were important.

DISCLOSURE

One of the longest-lived ethical debates in medicine concerns the content of
the disclosure about illness given to a patient by a doctor. In the Hippocratic
treatise Decorum, the writer instructs physicians to perform their duties “calmly
and adroitly, concealing most things for the patient while you are attending to
him.” Therapy was to be given with a serene and cheerful face, and nothing
revealed to the patient of his present condition or possible future status for,
Hippocratic experience had shown, “many patients through this cause have
taken a turn for the worse™ [5].

Over 2000 years later, the first AMA code citing (with some addition) the
exact words of Percival, continues the Hippocratic perspective on this subject.
“Gloomy prognostications” were condemned, and patients, if at all possible,
were to be kept in the dark about threatening possibilities. The doctor was to
be “the minister of hope and comfort to the sick.” Disclosure was to be given
to friends of the patient; if it became necessary for the patient to learn the
facts, doctors were urged to withdraw in favor of laymen, from whose lips a
grave prognosis would not appear so threatening.

This tradition recognized the gravity of words in medicine: they could wound
as deeply as physical acts. A depressed spirit was to be avoided as much as a
depressed pulse. Hope was viewed by the Hippocratics and their nineteenth-
century European successors, as a key ingredient to curative or supportive
medical efforts.

ABANDONMENT

Hippocratic physicians had been accused of abandoning, or refusing to care
for, desperately ill patients. Their answer to this charge was to assert that to
attempt to treat patients whose disease was stronger than the therapies at hand
was to denigrate the art of medicine, and the practitioners of it. As the
Hippocratic essay, The Art, puts it: “In cases where we may have the mastery
through the means afforded by a natural constitution or by an art, there we
may be craftsmen, but nowhere else” [5].

The issue of abandonment continued to pursue doctors in the mid-nine-
teenth-century. The Code, however, cautions that failure to produce a poten-
tially good outcome is not a sufficient cause for refusing to aid a patient.
Departing from the Greek perspective, and adopting a Christian theme, the
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relief of suffering is deemed a basic therapeutic goal. In such circumstances
the Code indicates, “attendance may continue to be highly useful to the patient
and comforting to the relatives around him, even in the last period of a fatal
malady, by alleviating pain and other symptoms, and by soothing mental an-
guish.”

ADVISE IN LIFE

The duties given to physicians by the Code included a responsibility to detect
and advise the patient “suffering under the consequences of vicious conduct.”
Here the doctor is urged to step out of the clinical role and help the patient
pursue virtue. The role is urged because of the doctor’s relation of intimacy to
the life and body of the patient. This expansive conception of the physicians
role is not new. Hippocratic doctors also were to keep close check on the life
habits of their patients and urge changes where well-being was threatened.
The Code leaves the doctor and turns to the patient.

GIVING DOCTORS THEIR DUE

Fewer obligations are enjoined on physicians as they relate to patients, than
are enumerated for patients to keep in their exchange with doctors. These du-
ties of patients begin with a requirement that they retain what is called a “just
sense” of the hard work doctors perform on their behalf. This seems intended
to put them in a proper frame of mind to fulfill the specific duties that follow.

SEEKING DOCTORS HAVING CHARACTER AND MEDICAL SKILL

The first duty mentioned is selecting as medical advisor someone who has
gained a regular professional education. Even here there is room for choice.
Not just any adviser will do. Preferable are doctors with “regular” habits of
life, and without behaviors that would seem incompatible with professional
demeanor.

At first reading this injunction seems to modern eyes somewhat frivolous
and overly fastidious. But a long tradition of appropriate concern for the doc-
tors behavior outside of the clinic exists. In the extraordinary one paragraph
Hippocratic essay discussing requirements of good doctoring called The Phy-
sician, we are told” “The prudent man must also be careful of certain moral
consideration —not only to be silent, but also of a great regularity of life, since
thereby his reputation will be greatly enhanced” [5]. It was recognized that the
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ability of patients to trust physicians was dependent on the patient’s view of the
doctor’s character. The best index of character was observed social behavior.

PRESERVING HEALTH BY GETTING CARE

Unified family care under the eye of a single physician is described in the
Code as the best form in which medical care be dispensed. Acquaintance with
the habits and predisposing factors that cause disease gives the physician a
therapeutic edge. Further, patients are to seek advice for symptoms that may
seem trivial. They are cautioned that “fatal results often supervene on the slight-
est accidents.” True. But excessive concern for trivial symptoms also may lead
to excessive care and hypochondria.

This is precisely the outcome in the short play written in the early twentieth
century by Jules Romains — Dr. Knock [9]. In this tale, a young enterprising
doctor purchases a declining practice from a retiring physician. He converts it
into a thriving business by causing patients to worry that any new sensation
may signal a dread iliness. He gets so good at it that, as the play ends, he
convinces the doctor who sold him what was a moribund practice, to enter the
hospital to check on the meaning of a “suspicious” facial color.

Further, perhaps more than any other section of the Code, in this injunction
to patients to seek care for minor symptoms, the physicians express a self-
interest that seems greater than their patient interest.

CANDOR IN MEDICAL RELATIONSHIPS

This code is written in a period of transition concerning the fact-finding activi-
ties of medicine. Physical diagnosis was in the ascendancy, with physicians
increasingly using simple technologies such as the stethoscope to extend their
sense into the body of the patient. The best judgments in medicine were thought
by doctors to be based on physical evidence they themselves detected, such as
the sounds they heard in the chest of a patient. This evidence was replacing
information based on the patient’s recollections and sensations, because it was
often flawed by lapses in memory, conflation of events, and the self-conscious
withholding or distortion of facts [8].

Out of its concern about the reliability of the patient as historian, the Code
declares it a moral duty for patients to strive for honesty and accuracy. There
was a particular worry that from modesty female patients would not disclose
to the mostly male doctors the place and possible causes of their ailments. But
how to encourage forthright disclosure? The Code uses two arguments: one
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based on fear, the other confidentiality. Failure to communicate about symp-
toms freely might prevent timely treatment and thus cause the patient to “sink
under a painful and loathsome disease.” But when full disclosure was given,
the patient was assured “that a medical man is under the strongest obligations
of secrecy.”

Once again the basis of trust in the medical relationship is argued on grounds
of scientific skill and confidentiality.

USING THE DOCTOR'S TIME PROPERLY

Despite the appeal to the patient to tell all, in the next passage the Code indi-
cates it really did not mean it. It is a restrained disclosure that physicians seem
to want. The issue here seems to be a matter of time, the doctor’s scarce re-
source. The framers of this Code appeared worried that doctors were being
overburdened by the patients who spoke torrents of detail about themselves,
their lives, and their illness during a medical visit. Self-control was urged on
the patient, who “should never weary his physician with a tedious detail of
events on matters not appertaining to his disease [or] even as it relates to his
actual symptoms.”

FOLLOWING DOCTORS ORDERS

This emphasis on patient’s responsibilities in relating the disease history con-
tinues in the Code, as it turns its focus to therapy. Here the rhetoric becomes
stronger. While in previous passages patients were urged to “entertain a just
sense of duty,” to “faithfully” communicate, and not to “weary” the doctor,
here obedience is demanded. “The obedience of a patient to the prescriptions
of his physician” this passage begins, “should be prompt and implicit.” The
need for patients to recognize medical authority finds even stronger assertion
as the passage continues. The patient “should never permit his own crude opin-
ions as to their [the prescriptions] fitness, to influence his attention to them.”
This paternalistic rhetoric was a response to the difficuities doctors encoun-
tered in having patients adhere to their therapeutic regimen, but it also repre-
sented the traditional view of patients as medically ignorant and thus at risk in
acting on their own views of the therapy. It reflected too the physician’s fear
that to disclose to patients the nature of their disorder courted the danger of
depressing and injuring them. The consequent barrier to communication and
collegiality between doctor and patient inevitably made the relationship one
of order-giver to order-taker.
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KEEPING FAITH WITH YOUR DOCTOR

Patients could be endangered not only by the intrusion of their own views on
the prescribed therapy, but also those of other physicians. The Code recog-
nized that a variety of approaches were possible in dealing with a given illness
in a given patient. Its writers were concerned that patients conversing about
therapy with doctors other than their own might produce contrary views about
what ought to be done. Such contradictions presented sources of alarm to pa-
tients, and might cause them to alter or stop current therapy, or lose confidence
in their doctor, or (the implication was present) even change practitioners.
Hence patients were urged to avoid even (and these words appear in the Code
in italics) “friendly visits of a physician™ not attending them, and “never” to
speak of their illness if such an encounter occurs.

GRATITUDE AS ADUTY OF PATIENTS

The last obligations of patient to doctor in this section hark back to the rejoin-
der with which it began — to honor the obligation of gratitude for the doctor’s
work in the patient’s behalf. Thus, when leaving a medical relationship, ex-
plain why. If possible, send for the doctor in the morning so that the day’s
schedule of travel is appropriately formulated. Do not interrupt the meals or
sleep of doctors, if possibie, by visits at these times. But aiways be ready to
receive their visits. Pay your bill, and recognize that the doctor’s services “are
of such a character, that no mere pecuniary acknowledgements can repay or
cancel them.” This final remark gives the medical relationship the tone of a
parental one.

In the second main part of the Code the doctor and patient relationship
gives way to the mores of collegial associations among physicians, and of
physicians with the medical profession itself.

A TRUSTWORTHY PUBLIC FACE

All professions have a public face. The characteristics which the Code seeks
to engrave on the social visage with which it would meet the public are dig-
nity, honor, temperance, and beneficence. These characteristics, the Code’s
framers hoped, would produce two main results: “to exalt” the social standing
of the medical profession and “to extend the bounds of its usefulness.”
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These goals, however, were threatened by a number of contingencies to
which this part of the Code pays great attention. Members were encouraged to
take quite seriously the standards of professional conduct enumerated in the
Code. Indeed the way they put it is interesting. Although these standards and
the medical association itself are agencies a given doctor voluntarily partici-
pates in, nonetheless they are characterized in the Code as “laws . . . instituted
for the government of its members.” This clearly leaves little room for disa-
greement or flexibility. As our subsequent commentary will show, this rigidity
would be a later source of controversy.

ETHICAL BEHAVIOR AND MEDICAL EXCELLENCE

In addition to closely following the Code’s standards, members of the profes-
sion were to avoid public criticism of colleagues, and to treat senior physi-
cians with a respect based on gratitude for past efforts on behalf of medicine.
“Moral excellence” was urged: in this context it was observed that scientific
excellence could not compensate for its absence.

The last point is exceedingly important. Its significance has been dimmed
in modern times by the rise of physicians’ technologic prowess. In some mod-
ern cases where physicians have trespassed upon the trust of their patients, the
issue of whether they were good physicians or not mainly has been argued on
technological grounds. The question was put: Were they exceedingly skilled
or not in performing certain operations or diagnostic interventions? Such ar-
guments fail to grasp a central point. If physicians cannot be trusted to act with
respect for the person of their patients, they should not be permitted access to
patients no matter what their technologic skill. The good physician must have
both ethical and technologic competence: lacking either, wholeness and thus
excellence is not possible.

ADVERTISEMENTS AND MEDICAL CHARACTER

“Be temperate in all things,” the Code urges doctors so that a steady hand and
clear mind would be available for emergencies. This follows consistently from
the Code’s advice to patients, cited earlier, to give preference to doctors “whose
habits of life are regular.” The association of character with trust, embodied in
this advice, is responsible in large measure for the strict view the Code takes
of advertising by physicians. “It is derogatory to the dignity of the profession,
to resort to public advertisements or private cards or handbills.” The Code
enumerates other forms of behavior that invite adverse public attention to doc-
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tors practices: offering free advice to the poor, promising quick cures, publish-
ing results of cases, inviting laymen to witness operations, or promoting testi-
monials of patients. Advertisement was linked to the practices of the so-called
“empirics” who developed and sold medicines, removed cataracts, delivered
babies, and offered a host of specialized treatments for particular diseases.
The discomfort felt then and today concerning advertisement concerns its pur-
pose and associations.

When we are sick, we engage in extraordinary behavior: we visit a person
who is increasingly — in this age of specialization and frequent change of resi-
dence — a stranger to us; we disrobe; we allow the stranger to prod and poke
us; we reveal close held feelings and experiences, often told to no one else. We
permit therapy to be given that may be disagreeable or painful, even to the
point of allowing our body to be cut open, things removed, and then sewn up
again. Nowhere else in our lives would such actions be sanctioned by people
hardly known to us, unless we had a transcendent belief in a moral principle —
that this medical stranger was committed to performing only those actions that
would help us. Without such trust patients would not permit medical interven-
tions. At the heart of medical uneasiness with advertisements is its connection
to selling something. The person who is selling us seems more self-serving
than selfless, not trustworthy enough to give ourselves over to.

THE PROPRIETY OF PATENTS

Old traditions of patenting or concealing remedies also threaten the character
of the medical profession. They might deprive other doctors, or their patients,
of the full benefit of significant knowledge, or, “if mystery alone give it value,”
they dampen the scientific credibility of medicine. Perhaps the most famous
instance of this behavior occurred in the early seventeenth century when Peter
Chamberlain invented the obstetric forceps. Before this technology, if the fe-
tus proved too large to pass through the birth canal the result often was the
double tragedy of maternal and fetal death. But the forceps was kept a secret
within the Chamberlain family of midwives for the remainder of the century,
until a member revealed the source of their success in aiding childbirth.

Thus sharing knowledge was an activity would promote the values of “be-
neficence and professional liberality.”

DOCTORS TREATING EACH OTHER

Who is to heal the healer? When physicians get sick they are brought to recog-
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nize that having knowledge is not sufficient to produce a good outcome in
medicine. Objectivity is needed to focus their knowledge, lest its power be
misdirected and harm produced. The Code recognizes the difficulty physi-
cians experience when either self or loved one fall sick. To shield them from
the dangers of this situation, it asks practitioners to serve each other gratui-
tously. Doctors are also asked to substitute for one another when circumstances,
such as illness, prevent them from treating their patients. These situations are
crucial to drawing the attention of doctors to another facet of their interde-
pendence — that of shielding each other from the painful dilemma of having
knowledge but being unable to responsibly act.

THE ETHICS OF CONSULTATION

One of the great events in medicine occurs when physicians reveal to a patient
that they do not know enough to deal with a problem and need the help of a
colleague who does. It is the time when the authoritative doctor publicly ad-
mits ignorance and patients have at the disposal the wisdom of the profession
at large to solve the puzzle of their illness. Consultation is one of the most
significant actions in medicine, and also one of the most difficult. Many obsta-
cles exist along the avenue between the referring and the consulting physi-
cian, any of which might become a significant barrier. Accordingly, more space
is devoted in the Code to discussion of consultation than to any other single
issue.

The Code begins its main work on this subject by reminding physicians
that only those with a regular medical education are fitted to the role of con-
sultant. Having disposed of that issue, it develops an elaborate set of guide-
lines to deal with the relationships of consultation. In the meeting together of
attending (the doctor in charge of the case) and consulting physicians, the
attending should question the patient first, be the one to give the results of the
consultation to the patient, and be free to vary the treatment recommended by
consultants.' When jointly visiting patients, should the consultant arrive first,
he must wait for the attending, and postpone the examination if the attending
fails to arrive.

The Code pays a great deal of attention to the problem of disagreement
between the medical parties. The view is taken that controversy on the way to
reaching a judgment should remain concealed from the patient and that re-
sponsibility for the success or failure of the therapy chosen should be shared
equally. However, should disagreements not be reconciled, another physician
is to be called in as umpire. After this, should any remaining doctor be unwill-
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ing to agree with the rest, withdrawal from participation is warranted. There is
great concern, expressed in several places in the Code, that disagreements
made public bring discredit to the profession, for the public was likely to mis-
understand the terms of the dispute.

The final concern was how the consultant spoke of the attending in front of
patient and family. Care was to be taken not to wound the attending’s reputa-
tion, nor to be overly solicitous. The interest here was that the consultant not
take advantage of the entry to patients provided by the attending and steal
them. This is a crucial admonition. The avenue of consultation would be closed
were such a problem to arise.

MEDICAL COMPETITION

The last discussion reveals a possessiveness of patient, which has both a self-
less and self-regarding tone. Doctors are warned against this behavior when
they meet the patients of others in daily life, or visit the home of a sick friend
or acquaintance. If an emergency brings several physicians to a home, the first
to arrive assumes authority. When treating the patient of an absent colleague,
on recovery, the patient is returned (with consent) to the original doctor.

THE PUBLIC AND THE PROFESSION

The third basic division of the Code discusses the relation between the medi-
cal profession and the public. The services physicians ought to give their
community as a consequence of their medical knowledge are listed. These
include advice about: quarantine, public hygiene, medico-legal issues, the
location and content of hospitals, appropriate drainage and ventilation in
institutions and the town, biologic evidence in trials, and keeping the public
from taking “quack medicines,” even to the point of boycotting druggists
who sold such remedies. Public duty required physicians to risk their lives
when epidemics threatened the community, and to proffer their services to
those in need.

However the Code places boundaries on charitable obligations. There is
concern, for example, that richly endowed private or public charities not take
advantage of the doctor’s good will and request pro bono care. This was pro-
vided only to impoverished individuals to whom “professional services should
always be cheerfully and freely accorded.” When fees were charged, the Code
recommended that they be based on schedules drawn up by different localities.
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REACTIONS TO THE CODE

Arrayed against the AMA Code’s position that group standards and govern-
ance are essential tools in shaping practice to fit the needs of patients and
society is the position staked out a century earlier by John Gregory in his 1772
Lectures on the Duties and Qualifications of a Physician [4]. Gregory urged
not a professional union, but the education of a literate segment of learned
laymen in medicine as the best means of preserving good practice. Such medi-
cally enlightened laymen could help the public recognize superior practition-
ers and encourage their success; they could also help spread medical knowledge
useful in emergencies and other facets of medical care. Leaving patients igno-
rant and dependent on the medical expert left them hostage to professional
courtesies, which made distinctions among physicians based on merit difficult
to air publicly. Further, the profession’s interest in securing medical attend-
ance only by practitioners of the “regular” medicine meant for Gregory, that
potentially helpful unorthodox remedies or practitioners would not be used.
He wrote:

It is a physician’s duty to do everything in his power that is not criminal to save the life of his
patient, and to search for remedies from every source and from every hand, however mean and
contemptible. This, it may be said, is sacrificing the dignity and interests of the faculty. But |
am not here speaking of the private policies of a corporation, or of the little arts of a craft. | am
treating of the duties of a liberal profession whose object is the life and health of the human
species. . . . the dignity of which can never be supported by means that are inconsistent with its
ultimate object [4].

A second viewpoint emerged several decades after the writing of the AMA Code.
By the early 1880s the AMA had come to dominate medicine in the United
States and its Code was widely accepted by local, county, and state medical
societies. A group of physicians in the Medical Society of New York called into
question its hegemony on ethical values and judgments applied to practice. One
of them, Louis Pilcher, accused the AMA of creating a medical elite whose zeal
to observe the strict letter of the Code caused them “to wholly ride roughshod
over the rights of others when such rights are not protected by any distinct pro-
vision of the Code” [7]. Further, this elite was said to apply to the Code’s provi-
sions unequally, with the prominent and influential practitioners escaping its
discipline, and the obscure and weak expected to comply. But, in his most fun-
damental challenge to the Code, Pilcher questioned why its standards should
apply to a// members of the profession, and why doctors who refused to declare
their allegiance to it should be characterized as unworthy of professional recog-
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nition. Pilcher declared: “The physician is a freeman; he has ceased to recognize
paternal interference with his judgment; he wears the livery of no employer; he
acknowledges the restrictions of no trades-union.”

CONCLUDING REMARKS

There are four constituencies whose views are central to the proper function-
ing of medicine: the patient, the practitioner, the society, and the profession.
Gregory put forth in the earliest focused discussion | know of the argument for
the rights and warrant of patients and laymen in deciding medical issues. In
contemporary times this argument for patient rights has been made forcefully
and has improved decisions in medical care. However, as patients, we are lim-
ited as decision-makers by that distortion of logic imposed on us by powerful
emotions and anxiety-reducing mental devices called forth during illness.
Knowledge is no shield against them, as proven by the difficulties doctors
have with patients. For this reason we turn to others to help structure choices
and direct therapy.

The “others” we most frequently turn to, are physicians. For them one of
the significant traits that leads to skillful patient care is an ability to think
freely of the most appropriate approaches to treating illness in the varied be-
ings who are their patients. Pilcher makes a strong case for physicians to choose
which ethical values shall dominate in any given medical care decision. How-
ever, free choice without normative boundaries can be chaotic. The use of
scientific and ethical standards to define a playing field within which actions
can vary creates a good balance between anarchy and subjugation.

The role of the state in regulating medicine is thwarted by the complexity and
privacy of medical actions. While complexity might be dealt with in medicine as
in other complex but more regulated disciplines, such as architecture, the sec-
ond factor, privacy, presents problems. So much of what takes place in medicine
is in venues beyond the ken of outside observers as in the operating or consult-
ing room. So much of medical care involves revelations that may occur only if
secrecy is promised — who we really are, and the thoughts and actions of per-
sonal life — that the knowledge that detailed oversight occurs would reduce the
doctor’s effectiveness. Social oversight must thus have limits.

This brings us to the profession itself as an actor in medicine. Its primary
role is not just to create scientific and ethical standards, but to forge an ethos
that commits the practitioner to follow these standards. This was made most
clear in the first major ethical code of Western medicine, the Hippocratic Oath
[5]. Perhaps its most significant passage comes just after the introductory sen-
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tence, when it describes the relationship among students to each other and to
their teachers. The relationship portrayed is one of the family — teachers were
like fathers, and fellow students, brothers. The image of family is invoked in
this passage to create bonds that will strengthen the prospect that the succeed-
ing ethical principles enumerated in the code will be followed. This developed
group conscience was to reinforce individual conscience in steering practi-
tioners on an appropriate course. The creation of an ethical ethos among prac-
titioners and the development of standards to form the moral boundaries of
practice are critical features for the effective functioning of medicine, and an
important purpose of codes and professional groups.

But critics of the medical profession and the codes that embody its stan-
dards often see their ethical assertions of protecting patients’ welfare as in
reality measures to further the doctors’ gain. 1 believe this line of criticism
misreads intentions and ignores outcomes. The profession of medicine has
developed to serve both patient and practitioner. The critical issue is whether
benefit to practitioner occurs only from the circumstance of meeting the true
needs of and serving the patient. The purpose of the first AMA code is pre-
dominantly in this direction.

In modern times, we recognize that we are better off if the informed patient
sought for by Gregory, the more independent doctor called for by Pilcher, and
a more activist society interested in the goals and methods of medicine join
with the medical professions in a balanced manner to decide the course of
health care. But as a beginning toward this more complicated arrangement in
the United States, the first code of the American Medical Association was a
source of benefit and a beacon of appropriate change.

NOTE

' The use of the term ‘attending physician’ to refer to the doctor in charge of
the case, as distinguished from the consultant, is made explicitly in the 1847
AMA Code. While it may not be the first explicit use of this term, it is an early
formulation of the concept. In Percival’s 1803 Medical Ethics [6], the princi-
pal doctor is referred to as the “physician in attendance.” We see in the AMA
Code, which was heavily based on Percival, the transmutation from the phrase
“in attendance” to “attending.”
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CHAPTER 4

TOM L. BEAUCHAMP

WORTHINGTON HOOKER ON ETHICS IN CLINICAL
MEDICINE

Throughout ancient, medieval, and modern medicine, the physician's moral
obligations and virtues have been conceived primarily through professional
commitments to provide care, expressed as fundamental obligations of be-
neficence. The physician must maximize the patient’s medical benefits above
all competing obligations. Practices of truthtelling, confidentiality, and all as-
pects of patient care are, from this perspective, governed by a beneficence
model of primary responsibility.

In the last two decades the rival idea has emerged that the proper model of
the physician’s primary responsibility is not medical beneficence but the au-
tonomy rights of patients, including their rights to truthfulness, confidential-
ity, privacy, disclosure, and consent. This challenge has jolted medicine from
its traditional preoccupation with a medical benefit in the direction of an au-
tonomy model of the physician’s responsibility for the patient: The physician
must disclose truthfully, maintain confidentiality, and seek permission from
the patient in order to respect the patient’s autonomy, irrespective whether
medical benefits will be increased.

Connecticut physician Worthington Hooker was the first champion in the
history of medical ethics of something like an autonomy model.! He and Richard
Clarke Cabot may have been the only physician champions of this model prior
to the second half of the twentieth century. Moreover, there may never have
been a figure who swam, in regard to truthtelling, so against the stream of
indigenous medical tradition.

Physicians during the nineteenth century occasionally went on record in
favor of respecting the wishes of patients and making appropriate disclosures.
Such respect was typically defended on grounds that this form of communica-
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tion with patients would have a beneficial therapeutic outcome. Hooker was
different in asking both for more truthtelling and in justifying the request by
appeal to the rights of patients and social utility, rather than by conventional
appeals to medical beneficence.

Hooker’s most important book on medical ethics was Physician and Pa-
tient [12]. It merits attention for its firm defense of truthtelling, for its depar-
ture from the first American Medical Association Code, and as the most original
contribution to medical ethics by an American author in the nineteenth cen-
tury. This book and Hooker’s later works were aimed at quackery, abuses by
regular physicians, and all others in society who “unjustly cast” aspersions on
the medical profession to which Hooker was resolutely devoted ([12], pp.
viii—ix; Chapter 4).

To understand Hooker’s objectives, we need first to examine some aspects
of his history, together with underlying assumptions of the ambiance in which
he wrote and practiced.

THE BACKGROUND IN MEDICAL PRACTICE AND MORAL PHILOSOPHY

During a period of forty years, Hooker received an M.D. from Harvard Medical
School (1829), practiced in Norwich, Connecticut (1829—1852), and served as
Professor of the Theory and Practice of Medicine at Yale (1852—1867). Through-
out this time, medicine in North America faced a challenge to its credibility.
Hooker and many physicians were preoccupied with threats to their profession
and reputation, often threats presented by quacks and sects. Even in regular
medicine, few methods of treatment were standard, and open skepticism pre-
vailed in the public’s eye about medical efficacy. In response, practitioners of
regular medicine — sometimes called, to Hooker’s chagrin, allopathic medicine
— sought to shore up its public standing and professional standards.’

This practical objective had, from the inception of the AMA, been inten-
tionally packaged as part of its medical ethics. John Bell, in presenting the
original Code of Ethics to the 1847 AMA Convention, stressed the importance
of the obligation “to bear emphatic testimony against quackery in all its forms”
[2]. The Code itself created a duty of physicians to combat “the enormities
committed by quackery, and... the use of quack medicines, to enlighten the
public on these subjects,” and to expose “artful empirics and impostors” (Chap-
ter 111, Art. 1, § 4). These statements closely resemble Hooker’s declaration of
“the objects for which this book was written” in the Preface to his Physician
and Patient ({12}, p. vi).}

Many passages in the AMA Code were transcribed verbatim from Thomas
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Percival’s Medical Ethics [21].* Easily the dominant influence in both British
and American medical ethics of the period, Percival argued that:

To a patient . . . who makes inquiries which, if faithfully answered, might prove fatal to him, it
would be a gross and unfeeling wrong to reveal the truth. His right to it is suspended, and even
annihilated; because, its beneficial nature being reversed, it would be deeply injurious to himself,
to his family, and to the public. And he has the strongest claim, from the trust reposed in his
physician, as well as from the common principles of humanity, to be guarded against whatever
would be detrimental to him. . . . The only point at issue is, whether the practitioner shall sacrifice
that delicate sense of veracity, which is so ornamental to, and indeed forms a characteristic
excellence of the virtuous man, to this claim of professional justice and social duty ([21], p. 166).*

Percival counseled physicians in bleak cases “not to make gloomy prognosti-
cations... but to give to the friends of the patients timely notice of danger . . .
and even to the patient himself, if absolutely necessary” (Chapter 11, Article 3,
[21], p. 31; [18], p. 91). On the other hand, he warned specifically, as had
Benjamin Rush before him, that to silence a patient with blunt authority may
only result in a worsening of the patient’s condition in less grave situations
([18], p. 91; [21], p. 31; see also [19]). These passages appeared almost verba-
tim in the AMA Code, as its statement of the obligations of physicians in re-
gard to truthtelling (Chapter I, Art. I, § 4).

Percival was struggling in these passages against the arguments of his friend,
the Rev. Thomas Gisborne, who opposed practices of giving false assertions
intended to raise patients’ hopes and lying for the patient’s benefit: “The phy-
sician . . . is invariably bound never to represent the uncertainty or danger as
less than he actually believes it to be ([9], p. 401). From Percival’s perspec-
tive, the physician does not lie in beneficent acts of deception and falsehood,
as long as the objective is to give hope to the dejected or sick patient. The role
of the physician, he said (and the AMA repeated in its Code), is primarily to
“be the minister of hope and comfort” ([21], Chapter 11, Article 3, [21], pp. 31,
156-68; [18], pp- 91, 186-90). Percival was concerned about the appearance
and the consequences of acts of deception, because they sometimes endan-
gered the gentlemanly image of the physician, the potential recovery of the
patient, and the character of the physician as a moral agent. But, overall, he
thought the benefits outweighed the harms of such deception.

While examining Gisborne’s stern admonitions on truthfulness, Percival
consulted Francis Hutcheson, then considered a leading authority in moral
philosophy. Percival was pleased to find Hutcheson teaching that benevolent
deception in medicine is often the manifestation of a virtue, rather than an act
constituting an injury:
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No man censures a physician for deceiving a patient too much dejected, by expressing good
hopes of him; or by denying that he gives him a proper medicine which he is foolishly prejudiced
against: the patient afterwards will not reproach him for it. — Wise men allow this liberty to the
physician in whose skill and fidelity they trust: Or, if they do not, there may be a just plea from
necessity ([21], pp. 162—164].7

Hutcheson’s eighteenth-century paternalism was equaled by that of the most
probing British moral philosopher of the nineteenth century, Henry Sidgwick,
who held that veracity can be justifiably overridden by beneficence: “Where
deception is designed to benefit the person deceived, Common Sense seems to
not hesitate to concede that it may sometimes be right: for example, most per-
sons would not hesitate to speak falsely to an invalid, if this seemed the only
way of concealing facts that might produce dangerous shock; nor did I perceive
that any one shrinks from telling [certain] fictions to children” ([22], pp. 315-316).

Hooker’s general ethical theory was in many respects similar to that of his
contemporary Sidgwick, but Hooker would have been disappointed by
Sidgwick’s justification of benevolent deception, had he lived another seven
years to witness the publication of Sidgwick’s Methods of Ethics (1874). A
few years before Sidgwick published these views, Hooker had devoted a sec-
tion of his work on truthfulness to rebutting the precise point advanced by
Sidgwick (as it applied to paternalism with children).

HOOKER’S RELATIONSHIP TO PERCIVAL AND TO THE AMA CODE

The American Medical Association (AMA) accepted virtually without modifi-
cation the Hutcheson-Percival paradigm in its 1847 Code. The Code, and most
codes of medical ethics before and since, do not include rules of veracity. The
Hippocratic writings did not impose obligations of veracity, nor did the influ-
ential twentieth-century Declaration of Geneva of the World Medical Associa-
tion, nor did any of the Principles of Medical Ethics of the American Medical
Association in effect from 1847 to 1980. The typical maneuver has been to say
that member physicians have discretion over and should exercise judgment
about what to divulge to patients.

Hooker rejected all such compromises on truthtelling, at the same time
putting himself forward as among the committed adherents of the AMA Code.
He reprinted the Code in Physician and Patient and warmly endorsed it as a
practical instrument for uniting educated physicians and for promoting medi-
cal education. He gave two reasons for his support. The primary justification
was instrumental and regulative. Hooker saw the Code as “a great and a per-
manent agency in the overthrow of empiricism™ ([12], pp. 256-7), that is,
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quackery. A connected but secondary reason was the Code’s potential for “the
elevation and advancement of our common calling” ([12], pp. 256-7).

Although he defended the AMA’s general objectives in issuing the Code,
Hooker refused to budge on truthtelling. Hooker never denied the value of a
beneficence model, kept within proper limits. He even attempted to delineate
the nature and proper boundaries of the physician’s principled commitment to
do good for and prevent harm to patients (see [16], p. 43). However, these
goals of therapeutics were, he thought, misplaced when transplanted to the
medical ethics of disclosure.

Hooker’s attack on the paternalistic currents of his times was directly
mounted against Percival, who Hooker took to represent “the views of those
who are in favor of an occasional departure from truth” ([12], pp. 357—60).
The passages in Percival suggesting the justifiability of benevolent deception
of patients and the absence of a right in the patient to the truth were entirely
unsatisfactory to Hooker. The medical cases Percival put forward to illustrate
or support his point were judged by Hooker to be “of the most egregious char-
acter, and yet they are fair representations of the kind of deception which many
feel authorized to use in the sick room” ([12], pp. 379-80).

ARGUMENTS AGAINST BENEVOLENT DECEPTION

Hooker’s arguments for the obligation of veracity are primarily consequentialist,
or, as Hooker puts it, they are arguments from the principle of expediency
(“expediency” here meaning the most suitable or appropriate means to a justi-
fiable end, [12], p. 360).

Perhaps the main Percivalean argument that Hooker set out to refute pre-
scribed nondisclosure of ruinous diagnoses and prognoses in the therapeutic
setting on grounds that the patient would be caused counterproductive anxiety
or direct harm, thereby violating the physician’s obligations of beneficence
and nonmaleficence. Hooker countered by arguing that the underlying claims
of hurtfulness from disclosures are not warranted by clinical experience, when
the physician has consistently pursued a course of frank and candid discus-
sion. Hooker argued that a nondeceptive means of discussion is generally more
satisfactory than a deceptive means. Even when negative reactions to bad news
do occur, the effects are not usually as serious to the patient, in Hooker’s judg-
ment, as the patient’s reaction upon discovery or suspicion of deception by
physicians ([12], pp. 361-5).

Another assumption of benevolent deception is that the concealment of
truth can be effectively carried out by the physician. This belief is both pre-
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carious and dangerous, in Hooker’s judgment. Even careful plans to conceal
the truth are often recognized as such by patients, and many physicians do not
have the acting skill to effectively deceive patients for long. Once the decep-
tion is detected, the deceived patient feels cheated, and serious injuries may, as
a result, be caused to the person. These injuries may also irreparably damage
the patient-physician relationship ([12], pp. 361-6).

Hooker keeps his argument close to the framework of consequentialism. A
striking portion centers on the problem of risk to trust and confidence in the
physician-patient relationship. He views trust and confidence as essential to
any meaningful relationship of cooperation and to any positive influence that
might occur from the physician’s advice and control. Deception risks this loss
and, if repeatedly practiced, may altogether undermine the patient’s trust and
willingness to act on (even correct) information provided by physicians ([12],
pp- 366-72).

Hooker’s most impressive argument builds on the above arguments through
an appeal to “the general effect of deception.” This argument is not concerned
with the individuals subjected to deception, but rather with the impact of de-
ception on “the whole mass of society.” Here Hooker uses an argument that
we might today identify as rule-utilitarian: Although deception will in some
(inherently unpredictable) cases produce a momentary or an overall good for
the patient, the general and remote results across the whole setting of medical
practice and patient care will eventuate in “vast and permanent evils” that will
never be counterbalanced by any positive results ([12], p. 372). Deceptionisa
poison in the stomach of medicine.

In effect, Hooker invokes his principle of expediency to argue that the risks
of deception outweigh the possible benefits.

The good, which may be done by deception in a few cases, is almost as nothing, compared with
the evil which it does in many cases. . .. And when we add to this the evil which would result
from a general adoption of a system of deception, the importance of a strict adherence to truth
in our intercourse with the sick, even on the ground of expediency, becomes incalculably great
([12], pp. 378-9).

Hooker further points out that if deception were to become a settled policy or
prevailing practice among physicians, as “an acknowledged common rule,”
general distrust would inevitably ensue in the patient population, where the
rule could not be kept secret. The rule of deception would thereby work to
defeat the very purpose of the rule, because deception could no longer be
deceptive. No one could be deceived because they would never believe they
had been told the truth ([12], pp. 375-6).
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The principle of expediency is here applied not to particular actions of
deception but rather to the justification of rules of conduct that determine
whether acts are right or wrong. Actions can be justified only by appeal to
rules such as “Don’t deceive.” These rules, in turn, are justified by appeal to
the principle of expediency, that is, utility. Hutcheson and Percival, by con-
trast, justified benevolent deception by direct appeal to the consequences, with-
out the buffer of rules.

Hooker’s opponents might reply that if a patient’s health may on some
occasions maximally be advanced through deception, then a rule of truthtelling
should be only occasionally disobeyed, so that we will be better off in the
moral life if we sometimes obey and sometimes disobey publicly-advocated
rules. In effect, the claim is that the concealment of truth is now and then
permissible, because it will not fundamentally erode either moral rules, our
general respect for morality, or trust in the physician.

Hooker replied (to roughly this argument) that the use of occasional decep-
tion in a few, well selected “urgent cases” will not work. Sympathetic though
he was to a utilitarian perspective,® Hooker denied that physicians can simul-
taneously predict (with success) the most beneficial outcomes in particular
cases, carry through the deception without discovery by patients, and practice
such deception without its being generally known that it has become the prac-
tice in the medical community. Once a patient knows that deception is permit-
ted in the system, the patient will commonly suspect that his or her case falls
under this exceptive rule.’ In effect, Hooker met the act-utilitarian argument
found in Percival with a rule-utilitarian construction.

From this series of arguments he concluded that deception should not be
practiced at all in medicine. No other conclusion, he thought, was consistent
with the principle of truth.

THE WITHHOLDING PROVISO

Despite these stern defenses of truthtelling, Hooker allowed some suppression
of information under conditions similar to those sanctioned by Percival. If the
physician is uncertain about the matter, or, if the information to be disclosed is
likely to confuse the patient without the possibility of clarification, then, Hooker
reasoned, disclosure would itself amount to deception, and the physician’s
fundamental objective must be to prevent deception ([12], p. 381).

Hooker was keen to be understood as confining his theses and arguments to
whether “real falsehood is justifiable” and not (1) whether benevolent decep-
tion is ill-motivated or (2) whether the truth can sometimes justifiably be with-
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held. He acknowledges both that benevolent deception might spring from the
best and kindest motives and that the truth can in some cases be justifiably
withheld ([12], p. 360). The latter is a proviso on his otherwise firm rejection
of a lack of truthfulness, and this withholding proviso deserves further exami-
nation.

Like Sidgwick, Hooker regarded some forms of disclosure as nonobligatory
and subject to discretion. He attempted to distinguish between veracity or truth-
fulness, on the one hand, and withholding information on the other hand. Per-
fect conformity to all known or believed fact is only a prima facie obligation,
in his reckoning. If there is good reason for withholding, this may be done,
although deception and lying cannot legitimately be placed under the prov-
ince of acceptable withholding. The following conclusion is paradigmatic:
“There are cases in which [withholding information] should be done. All that
I claim is this — that in withholding the truth no deception should be practised,
and that if sacrifice of the truth be the necessary price for obtaining the object,
no such sacrifice should be made” ([12], p. 380).

In using the language of deception Hooker seems primarily to mean telling
another person what one believes to be false in order to deceive that person.
Intentionally instilling a belief in what is false is the core of what he finds
abhorrent. The rules of veracity that he thought should never be violated in
medicine, then, include the obligation not to deceive others, but not an obliga-
tion of full conformity to known or believed fact.

In contemporary medical ethics, it is often held that intentional deception
that does not involve lying is generally less difficult to justify than lying, be-
cause it does not as deeply threaten the relationship of trust between deceiver
and deceived as does lying. Underdisclosure and nondisclosure are still less
difficult to justify, from this perspective. However, this does not seem to be
Hooker’s position, because of his core reliance on falsehood. If the deception
involves intentionally getting the person to believe what is false, Hooker does
not see the relevance of a distinction between underdisclosure, deception, and
lying.

Forms of deception that stand to violate obligations of truthtelling, so un-
derstood, include giving placebos or medicines under false pretenses and in-
tentionally deceiving by the manipulation of information. Once patients entrust
their care to clinicians, patients thereby obtain a right to information that clini-
cians would not otherwise be obligated to provide.

Why, in light of his firm arguments against falsehood, did Hooker allow
this proviso in support of withholding information? The key is found in the
characteristic nineteenth-century reliance (so prominent in Percival and the
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AMA’s Code) on the category of hope. A skillful and judicious practice of
medicine involves the delicate art of instilling hope in the patient while avoid-
ing despondency. Within the bounds of maintaining veracity and candor, and
always avoiding wide departure from the truth through false assurances, the
physician may legitimately avoid an undue and sharp bluntness or abrasiveness
in order to avoid extinguishing hope. Bluntly presenting the patient with the
worst possible outcome is plainly not the physician’s obligation and not a part
of skillful practice ([12], pp. 345-52).

The facts may be trimmed, in Hooker’s arguments, so long as the trimming
is not deceptive: “Giving utterly false assurances to the patient is a very differ-
ent thing from merely exciting the hope in his mind to such a degree as the
case may allow, that the remedies will produce the desired relief. . . . [Hope’s]
cordial influence should always be employed, so far as it can be done consist-
ently with truth, and no further” ([12], p. 348). The line is properly drawn, in
Hooker’s mind, at the “sacrifice of truth.” The physician’s right to withhold
information stops at the point the price paid for nondisclosure is the sacrifice
of truth ([12], p. 380).

Hooker’s view, then, is that the patient’s right to know is not sufficiently
broad to include every fact that might be disclosed or even every relevant fact.
The physician’s obligation to disclose is contingent on whether too much dis-
closure causes harm and robs the patient of justified hope, by revealing an
upsetting condition. Medical beneficence warrants underdisclosure so long as
no deception is uttered. This form of intentional suppression of information is
not, in Hooker’s estimation, a violation of the patient’s autonomy rights or of
the fundamental duties of the physician.

INCOMPETENT PHYSICIANS IN THE GRIP OF MEDICAL DELUSIONS

Hooker followed, Physician and Patient, with Lessons from the History of
Medical Delusions (1850) and Inaugural Address as Professor of the Theory
and Practice of Medicine in Yale (1852). The Inaugural Address criticized
physicians for deceiving patients, for providing unnecessary services as if nec-
essary, and for studying “the science of patient-getting, to the neglect, to some
extent at least, of the science of patient-curing” ({15], p. 27). The longer Les-
sons was an exploration of the delusions underlying false conjectures in medi-
cine. Both works critiqued incompetence and delusion in medicine.

Hooker maintained that well-meaning, well-educated physicians and patients
can be deluded no less than quacks. He presented a theory of error and truth in
medical belief and argued against breaches of confidentiality (“medical secrecy,”
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[13], pp- 1v, 11, 102-5; see also [11], pp. 10-8, 20—1). Hooker labored in these
works to protect both patients and physicians from the delusions that were (of-
ten honestly) presented by physicians as if they were medical truths.

Hooker observed that the judgment of physicians in making recommenda-
tions, no less than the patient’s in receiving them, are subject to distortions and
need to be checked by sober sources whenever there persists an underlying
enthusiasm for a remedy. Among the many dispositions to error on his list was
the following:

The disposition to adopt exclusive views and notions . . . gives to its possessor the character of
a one idea man. . . .

The way in which this disposition leads to error is this: A physician has his
attention directed to a particular set of facts. He becomes intensely interested
in them. They fill the field of his mental vision, and he becomes in a measure
blind to other facts. He now not only gives to his favorite facts an undue im-
portance, but his imagination invests them with hues that do not belong to
them ([13}, pp. 33-4).

One of Hooker’s chief examples was Bishop George Berkeley. Hooker
Jjudged Berkeley among the great minds of the eighteenth century, yet found
that he committed elementary inductive fallacies in his enthusiasm for the
virtues of Tar Water.'® Berkeley’s great mistake coincided with the one Hooker
found most prevalent in medicine: the fallacy of post hoc, ergo propter hoc
([13], pp. 7-8, 15). Hooker describes this form of fallacious reasoning as “the
too ready disposition to consider whatever follows a cause as being the result
of that cause” ([13], p. 8). The prime instance is that when medicines are
administered and a cure follows, the medicine is readily accepted as the cure,
despite many possible alternative explanations. New remedies and measures
get adopted incautiously and without proper observation and testing in medi-
cine ([I5], pp. 22-8). Hooker accuses many figures in the history of science
and the history of medicine of similar elementary fallacies of thinking, owing
to their specific enthusiasm, their following of ideology, and their conformity
to fads and fashions. Not surprisingly, he judges this fallacy “the great source
of quackery” ([12], pp. 65, 71, 80, 87; [16], p. 55).

What these physicians almost always forgot, in Hooker’s estimation, is
twofold. First, they forgot that the curative power of nature itself is a better
explanation in these contexts than the particular substance or procedure used
to explain the cure or elimination of disease. Each enthusiast fell victim to the
great human temptation to be a “one idea man” by becoming disposed “to
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adopt exclusive views and notions,” blinding the would-be investigator to other
facts and possibilities ([13], pp. 34-5). Hooker argued that even well informed
patients and physicians are at times blinded by the hope of a remedy, although
a prudent and distanced judgment suggests its inefficacy.

Second, Hooker thought the quack and all who searched single-mindedly
for remedies failed to appreciate how much uncertainty there is in medicine,
owing to complex causal relationships. So multifarious are these phenomena
that they “prevent uniformity in the effects of remedies.” Hooker insists that
organs affect other organs in complex and unpredictable fashion, that there are
many unseen causes or agents, that mental influences sometimes play a role,
and that there are many idiosyncrasies, or individual peculiarities in medicine
([12], Chapter 1, especially p. 27).

What, one may ask, have these arguments about delusions and fallacies to
do with medical ethics? Although Hooker leaves the precise connection un-
clear, there is at least the indirect connection that he looked to the Code of
Ethics of the AMA as a means of exerting moral leadership and control over a
profession vulnerable to these delusions. More importantly, Hooker thought
quackery, especially Thompsonism, “an unmitigated evil” ([12], p. 45), and
he thought there were many “tendencies of an evil character” at work in the
medicine of his period ([15], pp. 22, 28). His point appears to be both that
many disastrous errors made by physicians were avoidable and that many pre-
scribed medicines have been so destructive of life and health that it is uncon-
scionable to continue with them.

Hooker clearly believed that some forms of these prevailing abuses and
delusions involved “bad conduct” by “dishonorable men” ([13], p. 86). How-
ever, Hooker recognized that many quacks and many ignorant or gullible phy-
sicians were, like Berkeley, well intentioned, and so not dishonest or morally
disreputable. When he criticizes disreputable conduct, he does not always take
the persons criticized to be mischievous, although he also thinks that most
delusions rest on an eliminable ignorance that ought to have been eliminated.
Hooker’s harshest criticisms concerning eliminable ignorance were reserved
for homeopaths [14]. The followers of Samuel Hahnemann, he argued, were
deficient in their scientific acumen. They indefensibly undervalued medicine
as an observational science. So weak was their account of confirmation that
“anything may be made to prove anything that may be desired.” This led to
certain forms of dishonorable conduct and at the same time provided grounds
for excluding homeopaths from the category of physicians ([12], p. 136; [13],
pp. 86, 24f; [15], p. 15; [14], p. ix).

Hooker also raises, in a subtle but underexplored fashion, one of the more
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vexing questions in medical ethics today: the conditions under which there is
an obligation to disclose incompetence or unscrupulous behavior in colleagues
and others encountered in professional life. Such disclosures seem essential in
order to preserve trust with the public and with professional colleagues (as the
AMA'’s Principles of Medical Ethics today explicitly maintain). Yet exposés
were then, and still are, uncommon as a result of bonds of loyalty, which were
accented in the Hippocratic and gentlemanly traditions of medical ethics pro-
moted by Percival.

Hooker held that in the face of bona fide misrepresentation, fraud, unethi-
cal conduct, or incompetence, the physician has an obligation to confront the
problem and to encourage the repudiation of improper activities. In some cases
there may be an obligation to take specific action to correct inappropriate be-
havior or to confront any wall of silence in the profession.

CONCLUSION

Hooker was the first physician in the history of medical ethics to defend some-
thing like an autonomy model, but he did not espouse a pure autonomy model.
Hooker, no more recommends respect for autonomy for the sake of autonomy
than does the AMA’s Code. Hooker’s concerns were with expediency in dis-
closure and truthtelling, rather than with the promotion of autonomous deci-
sion-making or informed consent. Yet the latter have become central to the
contemporary vision of an autonomy model. Hooker’s failure to bring more
autonomy into his medical ethics is not surprising, inasmuch as the nineteenth-
century social context was not rights-oriented, and practices of disclosure to
patients were commonly conceived in terms of therapeutic benefit rather than
individual rights. The idea that patients should be enabled to understand their
situation so that they could participate in a dialogue with physicians was an
idea whose time was yet to come.

NOTES

'Thomas Gisborne a century earlier had held similar views.

“Hooker’s major works all deal with these problems. See also, for the related
ethical and organizational implications, [17], Chapters. 2-3, and [7], pp. 31-6.
? American physicians had been out to regulate their fellows by the erection of
professional standards at least since a set of influential moral rules modeled on
Percival and published by Boston physicians in 1808 as Boston Medical Po-
lice ([23], see also: [17], p. 2; [3], p- 302, and [4].
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*The chairman of the AMA’s drafting committee for the Code, [saac Hays,
wrote a note accompanying the committee report: “On examining a great
number of codes of ethics adopted by different societies in the United States, it
was found that they were all based on that by Dr. Percival, and that the phrases
of this writer were preserved to a considerable extent in all of them.” He also
noted that some of the sections in the new code were “in the words of the late
Dr. Rush” [10]. See [7], pp. 35-6; [8], p. 5. Partially as an attempt to persuade
the New York Society to reenact the national code, Austin Flint [8] provided
commentary on the code that shines as the most carefully reasoned work on
medical ethics since Hooker.

The dominance of Percival was everywhere evident even as late as Flint’s
commentary. For example, considerable feeling for the pervasive sense of the
code’s adequacy is found D. W. Cathell’s The Physician Himself (1882).

Dr. Thomas Percival[’s code] . . . until now has governed our whole profession throughout this
broad land . . . stands like a lighthouse to guide and direct all who wish to sail in an honorable
course. . . .

By its justness this code remains as fresh and beautiful to-day as when Percival penned it
seventy-five years ago (([5], pp- 42--3).

Nathan Davis later noted that the AMA’s Code was “copied” chiefly from
Percival, although the literal wording was often recast to fit a broader medi-
cal context more appropriate to mid-nineteenth-century America ([6], pp.
35-40. Davis was Dean and Professor of Medicine at Northwestern Univer-
sity, a politically active member of the AMA, and historian of American
Medicine. He personally witnessed developments in the Code for over 50
years. The historical view that he took, in lectures from 18921897, was that
“It was not until the end of the eighteenth century that the Hippocratic Code
was more fully discussed, revised, and extended by Sir Thomas Percival”
and became the living code of the AMA through its conventions, which sim-
ply lifted material from Percival, Rush, and Gregory ([6], pp. 189-91, italics
added).

5 A widely cited edition is Chauncey D. Leake’s Percival’s Medical Ethics
[18], but it is not entirely reliable. The full title placed by Percival on this
“Note” (dropped by Leake, in part) is, “A Physician Should Be Minister of
Hope and Comfort to the Sick. — Enquiry, how far it is justifiable to violate
Truth for the Supposed Benefit of the patient™ ({21], p. xv).

¢ Gisborne says his critique is directed at “Dr. Percival’s Medical Jurispru-
dence [20], p. 15.”
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" Hooker discusses this passage in Hutcheson, and Percival’s use of it in [12],
p. 379.

* “In truth, expediency and right always correspond, and would be seen to do
so, if we could always see the end from the beginning” ([12], p. 360).

% [12], pp- 376-7; but compare 185-6.

[13], pp. 12-6, 20, 22, 27, 31. Berkeley s errors are also briefly discussed by
Hooker in [12], p. 198. Hooker’s sources were Berkeley’s Siris: . . . concern-
ing the Virtues of Tar Water, 2nd ed. of 1747, and his essay, “Farther Thoughts
on Tar Water.”
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CHAPTER 5

ROBERT M. VEATCH

DIVERGING TRADITIONS: PROFESSIONAL AND RELIGIOUS
MEDICAL ETHICS OF THE NINETEENTH CENTURY

The existing literature provides only a poor understanding of the history of
nineteenth-century American medical ethics. That literature gives us consider-
able insight into the background of the passage of the American Medical As-
sociation’s Code of Ethics of 1847, including the widely adopted state and
local association codes beginning with the Boston Medical Association code
of 1808 ([3], [41, [22], [24], [25]). What we do not know much about is how
these codifications played among physicians and non-physician intellectuals
concerned about the morality of the practice of medicine in a period of consid-
erable controversy and confusion. Of particular interest is the reception, if
any, of the 1847 AMA Code and its predecessors among those doing what we
would now call medical ethics in the religious traditions of the time. While
modern associations of physicians have taken considerable interest in the writing
of codes of ethics to govern the relations of physicians and patients, it would
be a serious mistake to assume that medical ethics is synonymous with these
professionally generated codes. Not only do physicians as well as other health
professionals have views on the ethics of the lay-professional relation that
may differ from the codes of their organized associations, many other groups
(see [15])—religious, governmental, and philosophical —have had well-devel-
oped positions on the ethics of medicine and the roles of the patient and pro-
fessional healer.

Of particular interest is the relation, if any, of the religious communities to
the AMA code and other professional activities to articulate a medical ethic.
This essay explores that relation — or, as we shall see — the lack thereof. The
thesis of the essay is that independent medical ethical traditions existed in the
religious communities of the nineteenth century United States, traditions that
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were oblivious to, or perhaps intentionally indifferent to, the codification prom-
ulgated by organized medicine.

THE EXISTENCE OF RELIGIOUS TRADITIONS IN MEDICAL ETHICS

It is widely assumed by students of medical ethics that the Hippocratic tradi-
tion has been the sole or dominant view at least since the Christianization of
the ancient world. Some scholars have hypothesized that, although there were
clearly competing schools of Greek medicine — including medical ethics —
there was a convergence of Christian thought with Hippocratic medical ethics
soon after Constantine that led to the dominance of Hippocratic ethics ([7], pp.
66, 159; [8], p. 62, n. 45; [36], pp. 157, 170). Carol Mason Spicer and | have
examined this hypothesis and have found it wanting. Not only are there im-
portant substantive differences between the religious ethical traditions and
Hippocratic medicine, there is almost no evidence of contact between them, at
least during the first eight centuries of the Christian era. We could find only
two explicit references in the church fathers to Hippocratic ethical writings (to
the fourth century church fathers, Jerome and Gregory of Nazianzus [35]).
Both of these consciously distinguish Hippocratic and Christian medicine. From
about the eighth to the twelfth centuries there was a much more complex inter-
mingling of religious and medical roles including the existence of a Christian-
ized version of the Oath with earliest manuscripts dating from the tenth century
entitled “Oath According to Hippocrates in so far as a Christian May Swear
It,” [18], which is sometimes taken as evidence for convergence, but can at
least as well be taken as evidence that medieval Christian writers were unable
to accept many provisions of the Hippocratic writings.

By about the twelfth century, there was the beginning of a secularization
and professionalization of medicine. Priests were forbidden to practice medi-
cine ([6], p. 51). It can be argued that the enlightenment simply brings the
final stages of secularization and professionalization of medicine. McCullough
[28] has suggested that with Percival’s Manchester code, written in the 1790s
and published in 1803, we have a “radical shift” from Gregory’s approach and
a “major shift in kind” in Anglo-American medical ethics. There is less clear
connection between the dominant religious/philosophical scholarship of the
day (including that of Hutcheson and Hume) and a more isolated, independent
concern with intra-professional matters of physician authority and power.

Kelly [21] claims that secularization and professionalization of medical
ethics among organized medical professionals generated a backlash among
religious scholars who perceived a greater need for an explicitly religious moral
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framework to differentiate their positions from the matters of concern to medi-
cal professionals.

While he was writing with specific reference to the development of Catho-
lic medical ethics in North America, the same point could be made with regard
to Judaism and Protestantism as well. All three groups have long had ethical
traditions with at least implicit medical ethical implications.

Judaism finds the roots of its medical ethics in the Talmud and commentar-
ies. Jakobovits [ 16] points out that Judaism never even had a Jewish version of
the Hippocratic Oath, relying instead on its own long medical, ethical heritage
including the Oath of Asaph, the writings of Jewish rabbi-physicians, and more
recent medical ethical documents such as the eighteenth-century prayer attrib-
uted to Maimonides. While there is no specific research done as yet on Jewish
treatment of medical ethical issues in the nineteenth century, there is no evi-
dence that Jewish scholarship took cognizance of the AMA Code at mid-cen-
tury. While Talmudic scholarship has shown a respect for secular work in
medicine, it would be totally out of keeping with this tradition of scholarship
to credit the consensus of a group of primarily gentile physicians meeting in
Philadelphia in May of 1847 with insights worthy of attention to rabbinical
scholarship.

Likewise, Protestant thought in the mid-nineteenth century showed no con-
cern about the ethics activities of the AMA. It was dominated primarily by
other, more timely matters: first the Great Revival of 1830 ([5],[10], [38]) and
then the voluntary charitable societies and abolition movement that followed
[2], [9], [14]. The dominant theme related to medical ethics was the emphasis
on diet, temperance, and simple, natural remedies. This continued the signifi-
cant contribution of John Wesley as seen in his phenomenally successful and
influential Primitive Physics [39].

The influence of Wesley particularly manifest itself in the nineteenth-cen-
tury American movements of sectarian Protestantism. Mormons, Seventh Day
Adventists, Jehovah’s Witnesses, and Christian Science are all mid- to late-
nineteenth-century sectarian movements with significant medical components
emphasizing the link between disease, on the one hand, and diet and life-style
on the other. Although all but Christian Science make use of orthodox medical
knowledge, their unique doctrines relating healing to their religious beliefs
make them less interested in the authority of the American Medical Associa-
tion on matters moral. They all use specialized healers or practitioners and, in
varying degrees, incorporate moral positions that would be incomprehensible
to those outside the faith. For them the source of moral authority and knowl-
edge was within their sectarian communities, not in the AMA ([11], [17]).
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The detailed histories of the medical ethics of Jewish and Protestant groups
in the nineteenth history cannot be developed here. Rather, as a way of explor-
ing my hypothesis in detail, I shall examine Roman Catholic moral theology
and its treatment of what we would call “medical ethics.”

ROMAN CATHOLIC MEDICAL MORALITY

The Roman Catholic tradition in the United States increasingly differentiated
itself from the medical ethics of organized medicine during the nineteenth
century. It is not that there was an overt, hostile reaction to the development of
local, state, and national codes of ethics such as those of the AMA. Rather the
methodology and substantive normative ethical concerns of the Catholic theo-
logians and physicians writing on the subject simply took them in a signifi-
cantly different direction. As far as I can tell there was no public response or
even acknowledged awareness of the AMA’s adoption of its code in 1847.
There was, however, a rich tradition of continuing pursuit of the morality of
the physician’s role. At the beginning of the century, this was primarily based
on use of Catholic materials from the European continent. By the end of the
century, American materials clearly in the same tradition were common.

There is a perception, at least by later commentators, that with the increas-
ing professionalization of medicine, the concern of organized Anglo-Ameri-
can medicine turned to problems of power, authority, and particularly relations
among medical professionals and their competitors [21]. It has even been sug-
gested that Catholic commentators refused to use the term “medical ethics” for
their work for fear of confusing “real” morality with the questions of intra-pro-
fessional etiquette being addressed by professionals, but 1 find no nineteenth
century evidence that Catholic commentators used the language the way they
did for this reason; the term “moral theology” had been in use for years.

Three closely related genre of Catholic moral literature spoke to issues of
medical ethics during the nineteenth century [21]. First were the moral theol-
ogy manuals. They have their origins in the seventeenth century, but the nine-
teenth century works evolved from the 1785 expanded edition of Alfonso
Liguori’s Theologia moralis {27]. Works throughout the nineteenth century
following this model are described as “nearly carbon copies of their predeces-
sors” ([21], p. 30; see, for example, [13], [22], [24], [31], [32]). None of these
is exclusively a medico-moral work, but certain important issues for medicine
were covered.

A second group of writings approached medical ethical issues under the
rubric of casus conscientiae or cases of conscience ([12], [26], [37]). They
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followed the same organizational structure as the manuals of moral theology,
but claim to base their conclusions solely on “natural” human reason.

Finally, an important genre of Catholic writing in the nineteenth century
was the volumes on what was called “pastoral medicine.” They were designed
to serve two purposes: to provide medical knowledge for pastors and theologi-
cal and ethical preparation for medical practitioners. Carl Capellmann’s Pas-
toral Medicine [6] is the first to appear in English at the time when Catholic
moral theology was just beginning to be written in the vernacular. It appeared
in English one year after the original publication and explicitly acknowledges
its dependence on the moral theology works of Gury, Liguori, and Scavini
([6], see Table of Contents page).

In an extensive search of these documents, it became quite clear that they
operate in a different world from the professional medical ethical literature of
the time. It would be understandable if some of the Europeans were not in
conversation with the Anglo-American professional ethical literature, but the
problem is the same for the American authors. They are working in an ethical
tradition that is not in communication with the medical professional organiza-
tions. Still they have positioned themselves to provide authoritative advice for
physicians and patients — at least those within the Catholic tradition.

A SUBSTANTIVE COMPARISON OF THE TRADITIONS

The significance of the existence of multiple medical ethical systems, each
ignorant of or indifferent to the existence of the other, remains to be explored.
It would seem that this would be a matter of concern for Catholic physicians
who are simultaneously loyal members of the AMA or for Catholic patients
who are obtaining their health care from physicians who are guided by AMA
ethics, but not Catholic. A similar concern would be plausible for Jews, Sev-
enth Day Adventists, and others standing in some specific religious medico-
moral tradition who are subject to the AMA perspective, either as
physician-members, or as patients in the care of an AMA physician.

The critical question is: How different are the religious and professional
medical ethical frameworks ? We will look briefly at their methodologies and
their normative concerns.

Medico-Moral Methodologies

We know quite clearly how the AMA went about writing its Code of Ethics.
The AMA committee writing the draft took whole sections verbatim from
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Percival, either directly or mediated through intermediary documents, and in-
corporated material from Benjamin Rush as well, as had been done in earlier
state and local codes such as those Boston in 1808, New York in 1823, and
Philadelphia in 1843 ([3], [4]). The working assumption was that a profession
is responsible for articulating its own code of ethics. It drew on other medical
professional writing, but there is no evidence of any interest in the major philo-
sophical or theological schools of thought of the day.

John Bell’s opening sentence in his Introduction to the 1847 Code claims
that medical ethics (the term used by the physicians) “as a branch of general
ethics, must rest on the basis of religion and morality” [ 1], but that is the only
reference to the general disciplines of ethics, morality, or religion. The project
is clearly one belonging to the profession, not to the theologians, philoso-
phers, or the general public. The AMA’s professional medical ethics is de-
tached from the foundations of ethics, whether secular or religious.

By contrast the Catholic medico-moral literature we have examined clearly
sees any positions on the ethics in the medical role to be derivative from a
more general moral theology. Any claim of moral authority by a medical pro-
fessional body is appropriately viewed with skepticism. In the early moral
theology manuals, the organizational structure is primarily around the Biblical
ten commandments and the sacraments ([21], pp. 24, 30). An alternative organi-
zational structure is around the classical virtues ([21], p. 38). Some have a spe-
cial section on the obligations of medical personnel. Regardless, there is a working
assumption that there is a general framework for doing moral theology. It in-
cludes presuppositions about methods of justification and sources of authority.
Once that framework is in place, the implications for the medical roles follow.
Thus most questions of interest to medical analysis arise under the rubric of the
fifth or sixth commandments (the commandments against killing and commit-
ting adultery). Under the heading of the fifth commandment abortion, euthana-
sia, suicide, castration, and mutilation are treated ([21], p. 31).

Under the sixth commandment come the titillating issues of fornication,
rape, aduitery, incest, coital positions, contraception, homosexuality, and mas-
turbation. Additional questions arise under the heading of the sacraments, par-
ticularly matrimony, under which some of the sixth commandment issues
sometimes are covered.

Normative Ethical Issues

The differences in moral methodology thus lead to important differences in
substance between the AMA and other professionally articulated medical ethi-
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cal codes and the medico-moral framework of the theologians.

It is striking that the substantive issues developed ad nauseam in the Catho-
lic literature scarcely get mentioned in the professional codes. Jonsen and
Hellegers [19] have argued that the professional codes emphasize develop-
ment of the virtues rather than the norms of right conduct (duties or obliga-
tions) that are the focus of the Catholic medico-moral literature. There is some
reason to doubt this claim given the language of duties that occurs throughout
the 1847 code [30]. Still the duties of the physician to the patient are expressed
in extremely vague and general terms: physicians are to “minister to the sick
with due impressions of the importance of their office” ([1], Chapter One,
Article I, § 1). Much of the empbhasis is indeed on the character of the physi-
cian including the oft-quoted, controversial virtues of the gentleman: tender-
ness, firmness, condescension, and authority ([ 1], Chapter One, Article 1, § 1).
Even as virtues they are strangely at odds with the cardinal virtues that pro-
vide the structure for the virtue manuals in Catholic moral theology: wisdom,
temperance, courage, and justice.

Even though the 1847 AMA code does include some talk of duties, the
handling of the duties differs from the Catholic medico-moral tradition of the
nineteenth century as much as the treatment of the virtues does. The contrast
can be summarized by saying that none of the dominant duty themes of one
tradition are comparable to those of the other. We can see the difference by
summarizing the main themes of the Catholic literature.

As we have noted, the main structure of the Catholic medico-moral discus-
sion is often around the fifth and sixth commandments. Capellmann follows
this standard approach, devoting the first ten pages of his work to abortion and
“perforation of the living fetus” ([6], pp. 10-20). It comes as no surprise that
the Catholic literature gives substantial attention to this issue. In fact, through
the nineteenth century the Catholic concern about abortion actually height-
ened, leading to Pope Pius IX’s 1869 Constitution Apostolicae Sedis, which
eliminated any lingering doubt about the moral difference between formed
and unformed fetuses and made excommunication the penalty for abortion
([29], pp. 24-31). By contrast the AMA is silent on the subject of abortion.

Immediately following the treatment of abortion in Capellmann’s work is
an equally detailed nine pages on “Operations attended with risk to life” ([6],
pp- 20-8). Here is a detailed discussion leading to the conclusion that “no one
is obliged to undergo a severe operation involving risk of life, although af-
fording, at the same time, a hope of its preservation” ([6], p. 29). In fact,
Capellmann makes a point that excessively risky operations are morally for-
bidden.
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The AMA treatment of this subject is much more shallow. The focus seems
to be on the possibility that a physician would abandon a patient in a hopeless
condition. Patients should not be abandoned, we are told, because, if the physi-
cian stays with the patient, pain and mental anguish may be relieved. There is no
awareness of the possibility that the burden to the patient of treatment may be
overwhelming and provide a moral justification for forgoing further care.

Capellmann’s discussion of the fifth commandment then includes a long
discussion of morphine, chloroform, and animal magnetism, all dealing with
the issue of whether these are so dangerous that they are morally prohibited.
His conclusion is that “The physician should aiways make use of such rem-
edies as are regarded safe in the existing state of medical science” ([6], p. 29).
Nothing remotely similar occurs in the AMA Code.

The even longer discussion of the sixth commandment occupies over forty
pages covering such topics as masturbation, “pollutions” (nocturnal emissions),
and the uses of marriage. The latter covers in great detail the questions of ethical
and unethical copulation, contraception, and coitus interruptus. William Dassel,
the American priest who translated Capellmann, obviously struggling with these
delicate subjects, explains in his preface that although he favors the use of the
vernacular, he has attempted “to lessen the disgust necessarily provoked by una-
voidable details, but putting them into a Latin disguise. . . .” ([6], p. iV).

By mid-century, the pope had put to rest any doubt about the Catholic view
on contraception. On May 21, 1851, the Holy Office issued a decree that states:

The Apostolic See is asked what theological note is to be applied to the following propositions:
(1) a married couple may practice contraception for morally good motives; (2) this form of
marital intercourse is not certainly against the natural law. The Holy Office answers: the first
proposition is scandalous, erroneous and contrary to the natural law of marriage; the second is
scandalous and implicitly condemned in proposition 49 of Innocent XI (cited in [20]).

By contrast, the AMA in 1847 makes no mention of contraception and related
ethical problems of marital relations.

Two additional normative themes are worth mentioning because of the con-
trast between the Catholic and AMA positions regarding them. First, Catholic
moral theology has long emphasized, in cases of terminal illness, the need to
disclose to the patient his diagnosis. As early as the fifteenth century, Antonius
of Florence (1477) taught of the necessity of the physician to warn patients of
their impending death so that they might adequately prepare their souis ([21],
p. 26). The same theme appears in the nineteenth-century manuals and pasto-
ral medicine texts ([6], pp. 167-9).

The AMA in 1847 provides a much more Hippocratic, paternalistic reading
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of the physician’s duty. He “should not be forward to make gloomy prognos-
tications, because they savor of empiricism, by magnifying the importance of
his services in the treatment or cure of the disease. But he should not fail, on
proper occasions, to give to the friends of the patient timely notice of danger,
when it really occurs; and even to the patient himself, if absolutely necessary”
([1], Chapter One, Article 1, § 4). The conflict with the traditional duty of
confidentiality appears overlooked. Certainly, there is no awareness of the
possibility that the patient may need this information to make preparation —
secular or religious — for his death.

Finally, there is a difference, at least in emphasis, in what might be called
the social ethics of medicine. The AMA in 1847 departs from Hippocratic
tradition in including an explicitly social dimension. The third chapter deals
with “duties of the profession to the public, and of the obligations of the public
to the profession.” This, however, deals with newly emerging matters of pub-
lic health — “medical policy, public hygiene, and legal medicine” — and with
the duty of the physician in an epidemic rather than questions we would de-
scribe as the right of the poor to access to a physician.

By contrast Catholic moral theology has long emphasized a social ethic for
medicine that includes a duty to treat the poor without fee. Kelly traces this
Catholic medico-moral theme back as far as Antonius of Florence in the fif-
teenth century ([21], p. 26).

Thus it seems clear that both in moral methodology and in substantive nor-
mative issues, the tradition of Catholic moral theology and that of organized
professional medicine in the United States were operating in different worlds.
Their sources of authority were different; the issues they were worried about
were different; and even their concept of ethics was different. It is understand-
able why the AMA might not address itself to the Catholic agenda; it is less
clear why the Catholic writers felt comfortable ignoring the AMA.

A CONCLUDING PUZZLE

This suggests a final question that I have not been able to answer. During the
nineteenth century in American medical ethics positions were crystallizing. The
AMA had to deal with what we now call nonorthodox practitioners. Much of the
AMA’s energy was devoted to clarifying how physicians should relate to the
nonorthodox healers [23]. It seems to have formulated a code of ethics in part
to convey that medicine was a profession with autonomy in matters of ethics.
In doing so, however, the AMA took stands on some matters that should have
made those standing in the Catholic tradition uncomfortable — on disclosure to
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patients and on the source of authority in ethics, for instance. More impor-
tantly, it did not address what to those in the Catholic tradition was central —
abortion, contraception, mutilation, the care of the dying, and social responsi-
bility for the poor.

How can it be that Catholic physicians were not in a terrible crisis, caught
between two competing claims on them for loyalty? How can it be that Catho-
lic lay persons were not equally troubled, worried that they would get medical
care from a physician who loyally subscribed to the new code of the AMA and
submitted himself to the AMA’s authority on questions that could easily have
been perceived as matters only resolvable (for Catholics) through the tradition
of moral theology?

Unless I have missed something important, the two traditions simply were
not in communication throughout the nineteenth century. Was it that they sim-
ply perceived no conflict — a hypothesis that seems incredible given the obvi-
ous disagreements especially on matters of authority? Or was it that each really
did not know what the other group was doing — a hypothesis equally incred-
ible given the visibility of each of the traditions? I must leave this puzzle for
solving at some later time. What secems clear at this point is that there were
separate medical ethical traditions in the nineteenth century, traditions appar-
ently oblivious to the methods and conclusions of others, traditions that did
not converse with one another.
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PART TWO

MEDICAL ETHICS AND MEDICAL
JURISPRUDENCE IN
NINETEENTH-CENTURY BRITAIN



CHAPTER 6

CHESTER BURNS

RECIPROCITY IN THE DEVELOPMENT OF ANGLO-
AMERICAN MEDICAL ETHICS, 1765-1865

From the beginnings of recorded human history, ideals and ideas about values
have been associated with the personal and professional activities of medical
practitioners. The professional values can be classified best under the follow-
ing four headings: (1) the education of medical practitioners, (2) consultations
with other practitioners, (3) transactions between physicians and patients, and
(4) relationships between medical practitioners and communities. During the
one hundred years encompassed by this study, Anglo-American physicians
experienced value changes within all four of these categories of interpersonal
relationships (see [3], [8]). These changes are well illustrated by the ideals of
three British physicians: John Gregory (1724—-1773), Thomas Percival
(1740—-1804), and Michael Ryan (1800-1841).

After joining the Edinburgh faculty as professor of medicine in 1765,
Gregory gave several introductory lectures about the qualifications and duties
of physicians. He published six of them in 1772 [4]. His ideals primarily in-
volved the education of a physician and the nature of medical science. He
strongly believed that a formal education in particular subjects constituted the
ethical basis for medical practice. Education, science, and ethics were insepa-
rable. Even when dealing with the public, Gregory’s scientific emphasis con-
tinued. He was less concerned about what physicians should do for the
community than about what laymen scientists could do for medicine. Some-
what randomly he exhorted his students to attend to the professional decorums
that underlay interactions of practitioners and transactions between practition-
ers and patients. A more detailed analysis of these latter two groups of profes-
sional ideals was made by Thomas Percival, a Manchester physician who had
carefully studied Gregory’s book.
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After a decade of private practice, Percival was appointed physician to the
Manchester Infirmary. As hospitals became more exclusively concerned with
the care of the sick during the eighteenth century, they provided a new arena
for the struggles of British physicians, surgeons, and apothecaries. After ver-
bal and emotional conflicts persisted among the physicians and surgeons of
the Manchester hospital, Percival was asked — in 1792 — to draft a code of
rules to regulate and govern practitioners at that hospital.

Since he had no vested interest in the principal London guilds, Percival
could view the nexus of traditional relationships as an outsider, so to speak.
He realized that the moral statutes of the various colleges of practitioners ex-
erted little significant influence in hospital practice. But, by altering and ex-
panding these statutes, particularly those of the Royal College of Physicians
of London, and by using the highest moral sentiments of the age in dealing
with the practical problems of hospital practice, Percival cleverly adapted guild
regulations to the hospital setting. These rules were accepted by the trustees
two years later, and they eventually became the first chapter of a book on
medical ethics. After adding three chapters — one about private practice, one
about relationships with apothecaries, and one about the legal duties of practi-
tioners, Percival published his Medical Ethics in 1803 [12].

There were major differences between the ideals of Gregory and the pre-
cepts of Percival. In view of Gregory’s thorough discussion, Percival prob-
ably thought it superfluous to devote much attention to educational and scientific
ideals. Besides, Percival did not believe that an “academical” education was
absolutely necessary for a medical practitioner even though he himself was a
scholar and an ardent proponent of the experimental philosophy.

Gregory had offered a few standards about interactions of practitioners and
about patient care. In appreciating the centrality of consultation in both pri-
vate and hospital practice, Percival offered many precepts about transactions
between physicians, surgeons, and apothecaries. In contrast to the guild stat-
utes, though, Percival emphasized that all matters of consultative decorum
should be judged in terms of better patient care. For example, in rural areas,
apothecaries usually knew considerably more about the patient than anyone
else. Thus, consultation and cooperation between physician, surgeon, and apoth-
ecary were desirable not only for professional improvement, but also for a
more judicious decision about the care of the patient. In fact, ideals about the
conduct of practitioners towards patients were pre-eminent in Percival’s code.

There was a third major difference between Gregory’s values and those of
Percival. Gregory had urged laymen to devote their attention to basic prob-
lems of health and disease, but he had not discussed the social obligations of
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medical practitioners. Percival not only attended to public health obligations,
but he also recognized the ethical significance of legal requirements. In return
for exemptions from military service and jury duty, for example, physicians
were required to meet certain demands of society, including testimony at judi-
cial proceedings requiring medical evidence. This recognition of the impact of
laws on professional ethics was a unique contribution by Percival. When ap-
plied to medicine, “jurisprudence” meant primarily forensic medicine to the
majority of British physicians who practiced in the eighteenth and nineteenth
centuries. “Jurisprudence” signified moral injunctions to a few, including
Percival and Michael Ryan.

A medical graduate of Edinburgh and a member of the College of Physi-
cians in Edinburgh and in London, Ryan was editor of the London Medical
and Surgical Journal in the 1830s. In 1831, he published a manual of medical
jurisprudence [13], and, five years later, he issued an enlarged edition. The
three sections of Ryan’s compendium dealt respectively with medical ethics,
laws in Britain relating to medicine, and forensic medicine.

Written primarily as a text for students, Ryan wished to prepare a “concise
and comprehensive compendium of the moral and legal duties of a medical
man.” In the section on moral duties, Ryan essayed a history of medical ethics
— probably the first in the English language but he did not analyze basic problems
of professional values, as had Gregory and Percival. Nevertheless, Ryan is singu-
larly significant because he attempted to correlate medical ethics, health legisla-
tion, and forensic medicine. He realized that any society could incorporate its
values about professional behavior into civil statutes and, consequently, impose
both moral and legal obligations on professional persons. Moreover, practitioners
coulid not satisfactorily discharge professional obligations without understanding
community expectations embodied in laws, and a satisfactory fulfillment of cer-
tain community obligations involved a special knowledge of law as well as medi-
cine. Thus, Ryan sustained Percival’s emphasis on the moral import of laws as
well as his understanding of the forensic responsibilities of practitioners.

Various editions of Gregory’s monograph, Percival’s code, and Ryan’s
manual appeared between 1770 and 1850. In using these, British and Ameri-
can physicians began to deal with problems of medical ethics in a more thought-
ful and organized fashion.

Physicians in the United States who considered problems of medical ethics
were well acquainted with the writings of these three men. Benjamin Rush had
read Percival’s Medical Ethics, but, above all else, Rush had been profoundly
influenced by his teacher, Gregory. As a professor in Philadelphia, Rush gave
at least seven lectures about particular aspects of medical ethics. For example,
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in 1789 and again in 1801, Rush lectured about the immorality of scientific
falsehoods in medicine. Medicine would be vastly improved if the scientific
causes that retarded medical progress were removed. Rush repeated some of
the causes that Gregory had listed in 1772, and he added some of his own [14].

After Gregory’s lectures were reprinted at Philadelphia in 1817, his influ-
ence became even greater. Hugh Hodge, in an oration to the Philadelphia
Medical Society, reiterated Gregory’s suggestions about the importance of
certain subjects in medical education. Hodge had also studied Percival’s book,
and an abridgment of the same was published at Philadelphia in 1823. In that
same year, the New York State Medical Society adopted its first code of medi-
cal ethics [11]. However, it was not the first American code.

A few rules of professional ethics had been included in the by-laws adopted
by some of the medical societies established in the United States before 1800.
During the first half of the nineteenth century, these norms were frequently
separated from the main group of by-laws and incorporated into codes of eth-
ics, etiquette, or police. The first code was adopted by the Boston Medical
Association in March of 1808. Known as the Boston Medical Police [15], this
code had been prepared by a committee of doctors who claimed that they used
the writings of Gregory, Percival, and Rush. Actually, all of the precepts in the
Boston Medical Police could be found in the second chapter of Percival’s
Medical Ethics, the chapter that discussed such situations in private practice
as consultations, arbitration of differences, interferences with another’s prac-
tice, fees, and seniority among practitioners. Furthermore, the Boston physi-
cians did not explain their reasons for ignoring Percival’s precepts about hospital
practice, apothecaries, and laws. Although there were few apothecary-practi-
tioners in the United States at this time, there were hospitals, druggists, and
medically-related laws. In spite of these exclusions, or, perhaps because of
them, the Boston Medical Police became the model for codes of medical eth-
ics adopted between 1817 and 1842 by at least thirteen societies in eleven
states, New York not included.

The New York physicians did not simply imitate the Boston code. They
included the forensic obligations so important to Percival. On the other hand,
they championed Gregory’s ideal about the social arrangement of medical
practitioners. Percival had desired that a rigid distinction be maintained be-
tween physicians, surgeons, and apothecaries whereas Gregory had challenged
British practitioners to learn and practices all branches of medicine. In agree-
ing with Gregory, the New York physicians expressed the sentiments of other
American practitioners who saw no value in supporting the British hierarchy
of social distinctions.
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The code of the New York State Medical Society exerted obvious influence
on those who prepared a code for the Medico-Chirurgical Society of Balti-
more in 1832 [10]. The committee of Baltimore physicians also used the code
of the Connecticut Medical Society (based on the Boston Medical Police) and
the writings of Percival, Gregory, Rush and Ryan. In that same year, R. E.
Griffith of Philadelphia, had issued an American edition of Ryan’s Manual of
Medical Jurisprudence. To the fifth chapter of this edition, Griffith added a
synopsis of Rush’s list of duties for patients. This synopsis became part of the
fifth section of the code adopted in Baltimore and part of the first chapter of
the code adopted by the American Medical Association fifteen years later.

Rush had offered his ideals about the obligation of patients in another lec-
ture to students in 1808. According to Rush, patients should select only those
physicians who have received a regular medical education. Moreover, patients
should select only those doctors who have regular habits of life and are not
devoted to company or pleasure at the theater, turf, or chase. Patients should
send for the doctor in the morning but be ready to receive him at any time of
the day. They should communicate the history of their complaints fully but not
relate the tedious or unimportant details. They should promptly obey the doc-
tor’s prescriptions. They should express appropriate gratitude and pay their
fees promptly. Thus, the Baltimore doctors added a new dimension to Ameri-
can medical ethics by codifying the ideas of Rush regarding the responsibili-
ties of patients toward their physicians.

With the momentum generated by local and state societies and their codes,
it is not surprising that one of the earliest resolutions passed by the delegates
to the first national medical convention in the United States involved the crea-
tion of a code of medical ethics. The committee who drafted this code reported
that “a great number of codes of ethics” adopted by different societies in the
United States were “all based on that by Dr. Percival” [6]. In preparing their
code, the committee attempted to preserve Percival’s words, although a “few
of the sections were in the words of the late Dr. Rush,” and “one or two sen-
tences” were from other writers. On the afternoon of 6 May 1847, the commit-
tee’s report was adopted as the first Code of Medical Ethics for the American
Medical Association [1].

The Code was divided into three chapters. The first dealt with the duties of
physicians to their patients and, vice-versa, the duties of patients to their phy-
sicians. The latter section was exclusively Benjamin Rush. The former in-
cluded summaries of the comments about patient care scattered throughout
Percival. Chapter Two reviewed the obligations that physicians had toward
each other. It included all of the aforementioned precepts about consultations,
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interferences, and disagreements. Chapter Three included the obligations of
the profession to the public and, conversely, the obligations of the public to
the profession. The latter were generalizations based on the requisites of Rush.
The former preserved the concerns of Percival and Ryan by obligating Ameri-
can doctors to attend to matters of public health and forensic medicine.

Thomas Percival’s grandson, James Haywood, visiting Philadelphia in
December of 1848, expressed his appreciation to one of the members of the
AMA committee for their use of Percival’s moral precepts. “In England,” said
Haywood, “I believe that my grandfather’s Medical Ethics are generally looked
upon as a standard work on that subject, and it is gratifying that you have
honored him with a similar confidence on this side of the Atlantic” [5]. Between
1832 and 1847, the writings, not only of Percival, but also of Gregory and Ryan,
had become familiar to American physicians. In 1834, sections from Percival’s
book had been published in the United States Medical and Surgical Journal. In
1836, Gregory’s lectures and Percival’s book were recommended to candidates
for licensing examination by the Massachusetts Medical Society.

Between 1765 and 1847, therefore, interested Americans studied and un-
questionably utilized the British heritage bequeathed by Gregory, Percival,
and Ryan. This heritage was essential to the beginnings of American medical
ethics. In fashioning their ideals, American physicians borrowed many, but
not all of the values offered by the British doctors. Furthermore, there was a
major paradox in the transmission of professional values from Great Britain to
the United States. Americans had rejected the British arrangements of medical
practitioners and had grouped together in local, state, and national societies.
In preparing codes of ethics for these societies, though, the Americans adopted
many ideals about professional conduct that Gregory and Percival had offered
to improve relationships between members of the British guilds. Nevertheless,
with the adoption of the national code in 1847, American values and ideals
returned to influence British doctors.

Influences from the United States became visible as early as the 1830s.
When Michael Ryan revised his book on medical jurisprudence in 1836, he
transformed Chapter 5 into a section entitled “American Medical Ethics.” This
chapter was actually a reprint of the talk that had been given to the Philadel-
phia Medical Society in 1826 by John Godman. Ryan had not prepared a his-
tory of “American Medical Ethics,” nor had he mentioned the synopsis of
Rush’s essay on the duties of patients that Griffith had added to the Philadel-
phia edition of Ryan’s book, but Ryan had acknowledged the existence of an
“American” medical ethics.

The momentum of American influences was strikingly on the increase in
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Great Britain by mid-century. In 1849, a third edition of Percival’s Medical
Ethics, was published in London — inspired by the attention paid to the book
on the other side of the Atlantic. In an essay that appeared in the London Medi-
cal Gazette, W. B. Kesteven quoted several clauses from the AMA Code [8].
In the same year, the London publishing firm of John Churchill reprinted the
AMA Code and some essays on the duties of physicians written by a Boston
physician, John Ware. The most important American author, however, was a
private practitioner in Connecticut, Worthington Hooker.

In 1849, Hooker published a monograph with the following title: Physician
and the Patient or, a Practical View of the Mutual Duties, Relations, and Inter-
ests of the Medical Profession and the Community [7]. With this book, Hooker
became the first American physician to write an extensive interpretation of the
AMA code, and the first nineteenth-century American physician to write a
comprehensive monograph on the subject of medical ethics.

In 1850, an edition of Hooker’s book was published in London. The editor,
Edward Bentley, understood the historical significance of Hooker’s book. It
has been the subject of common remark,” said Bentley in his preface, “that no
work upon the mutual duties, relations, and interests of the medical profession
and the community has hitherto appeared in England, and considering the many
able men capable of performing this task and whose opinions and experiences
in such matters would carry weight and add importance to this interesting
subject, it certainly is a matter of surprise. . . .” It is difficult to say which was
more surprising to Bentley: the fact that no British physician between 1803
and 1850 had written a monograph on medical ethics, or the fact that a Nor-
wich, Connecticut practitioner had written one that so forcefully illustrated
the dimension of mutuality or reciprocity in physician-patient relations. Al-
though calling Hooker “William” instead of ““Worthington” on the title page of
his London edition, Bentley could not change the fact that an American doctor
had made a significant contribution to Anglo-American medical ethics.

Hooker believed that physicians had profound obligations to develop the
highest of professional skills, especially those involved in clinical observation
and evaluation. He also expected the public to correct their errors about pro-
fessional skills and to learn how to distinguish between good and bad prac-
tices. Furthermore, physicians must understand and adhere to all of the rules
of professional decorum, and the public must also understand these rules and
appreciate the consequences of interfering with the activities of competent
practitioners. With these and other analyses of the mutual obligations of phy-
sician and patient — of the medical profession and the community — Hooker
championed the ingenuity of the AMA Code and brilliantly depicted a feature
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of professional ethics that was not emphasized by Gregory, Percival, or Ryan.

The American novelty was widespread codification culminating in the AMA
Code of 1847. This code was voluntarily adopted by many state societies dur-
ing the ensuing eight years. In 1855, the AMA resolved that all state and local
societies had to adopt the code if they wished to send delegates to its annual
convention. But compulsory acceptance did not guarantee higher standards or
uniform enforcement. In 1857, one critic of codification observed that profes-
sional conflicts and abuses were as evident in England where there were no
codes as they were in America with codes. Hooker might have retorted that the
goods of professional life were more recognizable in the United States with
codes than in Great Britain without codes. No American claimed that codes
guaranteed medical righteousness. Codes simply provided physicians with some
knowledge of the difference between right and wrong professional conduct.
Without some ideals and some means of institutionalizing them, there would
be little chance to alter professional evils anywhere.

Spurred by the AMA code, the British Medical Association attempted to
develop a code of ethics. Prior to 1858, at least two committees faltered. At the
Edinburgh meeting in July of 1858, a thirty-four-member committee was es-
tablished with Charles Hastings as chairman and T. Herbert Barker and Alex-
ander Henry as secretary. At the meeting in 1859, Barker was granted additional
time to prepare his report. It had not materialized by 1865 ([2], 1858, 1859).

The American efforts afforded British doctors a mirror by which they could
judge the relevant and less relevant parts of their own professional values.
Perhaps the British practitioners understood the problems of enforcement and
compromised professional freedom inherent in codes. Whatever the reasons,
Great Britain did not have a nationally accepted set of ethical guidelines by
1865.

In summary, the international exchange of professional ideals between 1785
and 1865 was not exclusively from Great Britain to the United States. Prima-
rily one-way before 1830, the influences began to shift afterwards. By the
middle of the nineteenth-century, British practitioners were well aware of de-
velopments in the United States, including the adoption of the AMA Code in
1847 and the publication of Worthington Hooker’s Physician and Patient in
1849. After 1850, practitioners in both countries recognized the challenge of a
principle of mutual obligations between practitioners and patients and they
reciprocally influenced each other as they created and changed their profes-
sional values.
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CHAPTER 7

PETER BARTRIP

AN INTRODUCTION TO JUKES STYRAP’S 4 CODE OF
MEDICAL ETHICS (1878)

Jukes Styrap (de Styrap as he was sometimes known) compiled the only im-
portant code of medical ethics to be published in Victorian England. Follow-
ing its initial publication, in 1878, revised and enlarged editions appeared in
1886, 1890, and 1895. These incorporated fresh material, including sections
on consultation with homeopaths, railway medical etiquette, medical
detectivism, and an appendix on the issue of bulletins from the sickrooms of
distinguished patients. The 2nd edition amounted to a major revision for it ran
to 56 pages, exclusive of introduction and preface, whereas its predecessor
(reproduced here) had filled only 27. Subsequent editions showed more mod-
est changes.

In 1882 Styrap offered his Code to the British Medical Association, of which
he had been a member since 1856, in the hope that it would gain acceptance as
the profession’s ethical standard. He anticipated that as such, it would be sent
to every newly-elected BMA member. His hopes were dashed, however, when
the Association’s governing body, the Committee of Council, for reasons which
were not disclosed, declined the offer ([2], I, 1882, p. 192). But while the
Code never had any official standing within the Association, it exercised con-
siderable influence; hence, in 1896 a British Medical Journal leader described
it as “the usually accepted authority on ethics in the BMA” ([2], 11, 1896, p.
401).

In anticipation of complaints that the profession had no need of a written
code, the principles of correct conduct being well understood, the preface to
Styrap’s first edition provided four justifications for his work. First, the regu-
lar requests for guidance and advice which appeared in the medical press (Styrap
later claimed that the Code was intended to assist the young practitioner). Sec-
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ond, the example of “our eminently practical American brethren” who had
possessed a written code since 1847. Third, the demonstrated interest of the
BMA which, in the 1840s and 1850s, had appointed abortive committees, on
one of which Styrap himself had sat, to prepare a code of medical ethics “ca-
pable of being adopted by the Association™([2], 1858, pp. 657-8; 1859, p.
631). Fourth, the existence of local medico-ethical societies which possessed
codes lacking the requisite detail.

Before publishing, Styrap distributed drafts of the Code throughout the pro-
fession, including to some of its most eminent members. Many of their com-
ments were then incorporated into the final text. The result was, in the words
of the British Medical Journal’s reviewer, a “very complete code of medical
ethics [which] deals in a very comprehensive and, indeed, almost an exhaus-
tive manner...with the principles which should guide medical men.” Practi-
tioners “of all grades,” he believed, would find the Code “a valuable possession”
([2], 11, 1878, p. 105). The second edition gained an even more enthusiastic
response, the BMJ’s reviewer referring to “this excellent little work™ written
in “stately and old-fashioned...diction” which should be “treasured for its own
sake” ([2], I, 1886, p. 213). Oddly, when, at the end of the century, the BMA
again decided that it should have a written ethical code — a decision which
once more led to nothing — it ignored Styrap’s long-established volume.

Of Styrap himself we know little. The British Medical Journal published
only a brief obituary while the Lancer, which never reviewed any edition of
the Code, failed to notice his death at all. Elsewhere the silence was equally
profound. Born on 30 September 1815, Styrap entered Shrewsbury School in
1826, leaving in 1829, after which he was privately educated at Stourport in
Worcestershire. The Shrewsbury School register lists him as plain “Jukes
Stirrop”, which suggests that the names “Styrap” and “de Styrap” may have
owed more to snobbery than to ancestry ([1], p. 63). Styrap went on to study
medicine at King’s College London where he was taught by Sir Thomas Watson
(1792—1882) who, it has been said, was “the acknowledged head of the medi-
cal profession” in mid-nineteenth century Britain ([3], pp. 291-3). Notwith-
standing Watson’s earlier death, Styrap dedicated the second and subsequent
editions of the Code to his former teacher.

Styrap qualified MRCS and LSA in 1839. What became of him over the
next few years is uncertain, though it is clear that he spent time in Ireland
where he obtained the licentiate of the Royal College of Physicians of Ireland
in 1850 (MRCPI, 1879). In the 1850s he set up practice in Shrewsbury, where
he remained for the rest of his life. During the same decade he helped found
the Salopian Medico-Ethical Society, of which he was secretary. When this
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society merged with the Shropshire Branch of the BMA, which merger he
helped to negotiate, Styrap became honorary secretary of the associated soci-
eties ([2], 1859, pp. 278, 395). Appointed physician to the Salop Infirmary in
1859 Styrap held several other hospital posts including as consulting physi-
cian to the South Shropshire, Bridgnorth and Montgomeryshire Infirmaries
(121, 1, 1899, pp. 1130-1131).

In 1864 Styrap suffered “a severe illness” from the effects of which he
never completely recovered. He retired from practice in the following year
and converted his Salop Infirmary appointment to a consultancy in 1867. From
this it is clear that the Code, which appears to have circulated within the Shrop-
shire Medico-Ethical Society for some years before it was published, was com-
piled as a retirement activity. Certainly, Styrap was for “many years before his
death...practically confined” to his house on College Hill, Shrewsbury. Apart
from the Code he dabbled with other non-clinical medical writings, namely:
his book, The Young Practitioner (London: H. K. Lewis, 1890), and the pam-
phlets, 4 Tariff of Medical Fees (1870) and Medico-Chirurgical Tariffs (1874);
the second of these ran to five editions, the last appearing in 1890. Another
retirement activity was the design of a “urinary cabinet,” containing test tubes,
thermometer, forceps plus other instruments and equipment, an example of
which Styrap exhibited at the BMA’s annual museum in 1882 ([2], 11, 1882, p.
760). In 1899 he contracted influenza, complicated with broncho-pneumonia,
and died on 9 April, aged 83 ([2], I, 1899, pp. 1130-1131).

Styrap never claimed that his Code was entirely original. His preface ac-
knowledged a debt to the framers of the laws of the Manchester and Salopian
Medical Ethical Societies and to other writers, including the Committee of the
American Medical Association, of whose compilation he had “largely availed”
himself. Above all, he recognized the towering presence of Thomas Percival,
noting that all existing ethical codes, American and English, appeared to be
based on Percival’s ([4]). At first glance Styrap’s Code may appear to be little
more than a re-hash of previous work. Closer examination reveals that it con-
tains many subtle differences with the second, enlarged, edition showing more
obvious changes. Broadly, Styrap tended to be more “hardline,” less inclined
to compromise and tolerance of ethical misdemeanor, than Percival. It is in
these differences that the Code’s prime importance lies, for they reveal how
Styrap updated Percival to meet the conditions of medical practice in mid- and
late-Victorian Britain. They are what make 4 Code of Medical Ethics an im-
portant and unjustly neglected work.
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JUKES STYRAP

A CODE OF MEDICAL ETHICS
The duties of medical practitioners to the public and to the profession
at large, to each other, and to themselves

CHAPTER [. ON THE DUTIES OF MEDICAL PRACTITIONERS TO THEIR PATIENTS,
AND THE OBLIGATIONS OF PATIENTS TO THEIR MEDICAL ADVISERS

Section I. — the Duties of Practitioners to Their Patients

Special Rules, Etc. —

1. A medical practitioner should not only be ever ready to obey the calls of
the sick, but his mind should be imbued also with the greatness and respon-
sibility of his mission; and his obligations are the more deep and enduring,
as there is no tribunal other than his own conscience to adjudge penalties
for carelessness or neglect. A “doctor”, therefore, should minister to the
sick with a due impression of the importance of his vocation: reflecting,
moreover, that the comfort, the health, and the lives of those committed to
his charge depend, humanly speaking, on his skill, attention, and fidelity. In
his deportment, also, he should study so to unite tenderness with firmness
and urbanity with authority, as to inspire the minds of his patients with
gratitude, confidence, and respect.

2. Every case (rich and poor alike) entrusted to the care of a practitioner should
be treated with attention, kindness, and humanity. Reasonable indulgence
should also be accorded to the mental weaknesses and caprices of the sick.
Delicacy must in all cases be strictly observed, and secrecy also, under all
but very exceptional circumstances — as, for instance, in a case of threaten-
ing insanity, or of pertinacious concealment of pregnancy after seduction,
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in which it would probably be the practitioner’s duty to communicate his
fears to a near relative of the patient; and the familiar and confidential in-
tercourse to which a “doctor” is admitted in his professional visits, should
be used with discretion, and with the most scrupulous regard to fidelity and
honour. The obligation of secrecy extends beyond the period of profes-
sional services; — none of the privacies of personal and domestic life, no
infirmity of disposition, or defect of character, observed during professional
attendance, should every be disclosed by the medical adviser, unless im-
peratively required. The force and necessity of this obligation are indeed so
great, that professional men have, under certain circumstances, been pro-
tected in their observance of secrecy by courts of justice.

3. In many cases, frequent visits to the sick are necessary, as they enable the
medical attendant to arrive at a more perfect knowledge of the disease, and
to meet promptly any change of symptoms: they may also, in some in-
stances, be requisite to inspire the patient with confidence; but unnecessary
visits are calculated to diminish the authority of the practitioner, and render
him liable to be suspected of interested motives, and thus discredit the pro-
fession.

4. A practitioner should not be prone to make gloomy prognostications, inas-
much as, they not only exert a depressive influence on the invalid, but sa-
vour strongly of empiricism by unduly magnifying the importance of his
services in the treatment or cure of the disease; at the same time, he should
not fail to give to the friends of the patient timely notice of actual danger,
and even to the patient himself, if absolutely necessary, or when specially
desired by the relatives. The communication, however, when personally
made by the doctor, is generally so alarming to the patient, that, whenever
it can, it had better be delegated to some discreet relative, or other sympa-
thising friend; for the medical attendant should be the minister of hope and
comfort to the sick — that, by such cordials to the drooping spirit he may
soothe the bed of death, revive expiring life, and counter-act the depressing
influence of those maladies which often disturb the tranquillity, even of the
most resigned, in the trying moments of impending dissolution. Nor should
it be forgotten that the ebbing life of a patient may be shortened not only by
the acts, but also by the words and manner of the doctor; it is, therefore, his
duty carefully to guard himself in this respect, and to avoid, as far as possi-
ble, everything which has a tendency to discourage the patient and depress
his spirits.

5. A practitioner is not justified in abandoning a patient because the case is
deemed incurable; for, even in the last stage of a fatal malady, his continued
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attendance may prove highly beneficial to the patient, and a comfort to the
sorrowing relatives, by professional suggestions for the alleviation of pain,
and the soothing of mental anguish and distress. And here it may be well to
note that, but few practitioners, — if any, indeed, save those who have them-
selves languished on a bed of sickness or, it may be, of apprehended death,
— can fully realise the feeling of comfort and consolation afforded by the
presence of a kind, sympathising doctor in the chamber of the sick and the
dying. To decline attendance under such circumstances, would be sacrific-
ing to ideal delicacy and mistaken liberality, that moral duty, which is inde-
pendent of, and far superior to all pecuniary consideration. At the same
time there are circumstances which fully justify a medical man relinquish-
ing the care of a patient — such as willful, persistent disregard of his advice;
the abuse of his attendance as a “blind” for some unworthy purpose, or
irregularity of life; loss of the necessary professional restraining influence;
and other positions which the practitioner’s innate feeling of self-respect
will at once indicate, should the necessity arise.

. In difficult or protracted cases, consultations should be freely and judi-
ciously promoted, as they engender confidence, evoke energy and give rise
to more enlarged views in practice.

. The opportunities which a medical man not infrequently enjoys of promot-
ing and strengthening the good resolutions of a patient suffering from the
consequences of alcoholism, or vicious conduct, should never be neglected.
His counsels, and even his remonstrances, will generally be taken in good
part especially by the younger members of a family, —and give satisfaction
rather than offence, if tendered with feeling courtesy.

Section 1. — the Obligations of Patients to Their Medical Advisers

. The members of the faculty, on whom devolve so many important, ardu-
ous, and anxious duties on behalf of the community — in the discharge of
which, moreover, they have continually, in the interest of the sick, to sacri-
fice their rest, comfort, and health, and expose themselves to the risks of
fevers, and other infectious diseases, — are justly entitled to expect from,
and, if need be, should impress upon their patients a due sense of their
moral (irrespective of all pecuniary) obligations to the faculty: for it cannot
be doubted that the medical profession, characterised as it is by unselfish
devotion of life to the necessities of an exacting, and, too often, selfish
public, is worthy of the honour accorded to it in the Apocryphal writings: —
“Honour a physician with the honour due unto him for the uses which ye



152 JUKES STYRAP

may have of him: for the Lord hath created him. — For of the most High
cometh healing, and he shall receive honour of the King. — The skill of the
physician shall lift up his head: and in the sight of great men he shall be in
admiration,” etc. — Ecclus., ch. xxxviii.

2. The first professional (so to speak) duty of a patient is to select, as his
medical adviser, a duly educated and registered practitioner. In no profes-
sion, trade, or occupation do mankind rely on the skill of an untaught artist;
and in medicine, confessedly the most difficult and intricate of the sciences,
the world must not suppose that knowledge is intuitive.

3. Apatient will do well to elect a practitioner whose habits of life are regular,
and not unduly devoted to company, pleasure or other pursuits incompat-
ible with his professional obligations. He should also, as far as possible,
confide the care of himself and family to one practitioner: for a medical
man who has acquired a knowledge of their constitution, habits, and pre-
dispositions, is more likely to be successful in his treatment than one who
lacks it.

Having thus chosen his doctor, a patient will act wisely in applying for
advice in cases which, to him, may appear trivial — for serious, and even
fatal results not unfrequently supervene (if neglected) on accidents seem-
ingly slight; and it is of still greater importance that he should seek it in the
early stage of acute disease: to neglect of this precept is doubtless due much
of the uncertainty and failure with which the medical art has been reproached.

4. Patients should faithfully and unreservedly communicate to their medical
adviser the supposed cause of their malady. It is the more important, since
many diseases of mental origin simulate those dependent on external causes,
and yet are incurable otherwise than by ministering to the mind diseased. A
patient, moreover, should never be afraid of thus making the doctor his
friend and confident, but should always bear in mind that a medical man is
under the strongest ethical obligations of reticence and secrecy; nor should
any undue fecling of shame or delicacy deter even females from disclosing
to him the seat, symptoms, and suspected causes of any ailment peculiar to
their sex; for however commendable and necessary a modest reserve may
be in the ordinary occurrences of life, its too strict observance in medicine
might be attended with the most serious consequences — and a patient may
even sink under a painful and loathsome disease, which might have been
cured, or, at least, relieved, and much suffering averted, if timely intima-
tion had been given to the medical attendant.

5. Apatient, when narrating the symptoms and progress of his malady, should
avoid unnecessary prolixity and detail which would weary the attention
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and waste the time of his doctor; neither should he, without good cause,
obtrude upon him the details of his business, nor the history of his family
concerns. Even as regards his actual symptoms, he will convey much more
real information by giving clear answers to interrogatories, than by the most
minute self-statement.

. The obedience of a patient to the prescriptions and instructions of his medi-
cal adviser should be prompt and implicit, and his attention to them
uninfluenced by his own or other crude opinions, as to their fitness — for a
failure in any one particular may render an otherwise judicious plan of
treatment hurtful, and even dangerous. Nor can caution be too strongly
impressed upon convalescent patients, who are very apt to suppose that the
rules prescribed for them may then be disregarded —and the not uncommon
result is a relapse, consequent on some indiscretion in diet, exercise, or
undue exposure. — Patients, moreover, should never allow themselves to be
persuaded to take medicines recommended to them by the self-constituted
doctors and doctresses so frequently met with in society, and who assume
to possess infallible remedies for the cure of this or that disease. However
simple their assumed remedies may seem to be, it not infrequently happens
that they are productive of much mischief, and in all cases are likely to be
injurious, by contravening the treatment and impairing the authority of the
medical attendant.

. A patient should avoid even the fiiendly visits of a practitioner not in at-
tendance upon him; and if constrained to receive them, ke should never
converse on the subject of his malady — for an observation might be made,
which, without any intention to professionally interfere, may weaken or
destroy his confidence in the treatment pursued, and induce him to neglect
the directions laid down for his guidance.

. The confidential relations which usually subsist between patient and prac-
titioner render it especially incumbent on the former, during illness, to be
open and unreserved with his medical adviser; and he ought never to send
for a consultant without the knowledge of his ordinary medical attendant. It
is also of great importance that practitioners should act in concert; for al-
though their respective plans of treatment, if carried out singly, may be
attended with equal success, yet if conjointly adopted, they are very likely
to be productive of disastrous results.

. Patients should always, when practicable, send for their doctor in the morn-
ing, before his usual hour of going out; for by an early knowledge of the
visits he has to make during the day, he is enabled so to apportion his time
as to obviate any clashing of engagements. They should also avoid calling
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10.

on, or sending for him during the hours devoted to meals or to sleep, unless
really necessary. They should, likewise, always endeavour to be ready to
receive his visits, as detention, even for a few minutes, is often of serious
inconvenience to a practitioner in extensive practice: — on the other hand,
the medical attendant will do well, even if it be not a duty incumbent upon
him to intimate as nearly as may be, the hour at which he intends to make
his next visit — for most patients not only like to have their persons, and
their rooms tidied for his reception, but the protracted anxious expectancy,
and long for the doctor’s rap has, there is little doubt, “like hope deferred”,
a prejudicial effect on the recovery of the sick.

Patients should, after their recovery, entertain a just and enduring sense of
the value of the services rendered to them by their doctor; for, in severe
illnesses especially, these are usually of such an anxious, trying nature,
that no mere pecuniary acknowledgment can repay or cancel them.

CHAPTER II. - ON THE DUTIES OF MEDICAL PRACTITIONERS TO THE
PROFESSION, TO EACH OTHER, AND TO THEMSELVES

Section 1. — the Duties of Practitioners in Support of Professional Character

I.

and Status

Everyone who enters the profession, and thereby becomes entitled to its
privileges and immunities, incurs the obligation to exert his abilities to pro-
mote its honour and dignity, to elevate its status, and extend its influence
and usefulness. He should, therefore, strictly observe such laws as are insti-
tuted for the guidance of its members, and avoid all disparaging remarks
relative to the faculty as a body, or its members individually; and should
seek by diligent research and careful study to enrich the science and ad-
vance the art of medicine.

. There is no profession, from the members of which greater purity of char-

acter, and a higher standard of moral excellence, are required, than the
medical; and to attain such eminence is a duty which every practitioner
owes alike to his profession, and to his patients. It is due to the latter, in so
far, that, without it, he cannot command their confidence and respect: and
to both, since no scientific attainments can compensate for the want of sound
principles of morality. It is also incumbent upon the faculty to be temperate
in all things — for the practice of physic requires the unremitting exercise of
an unclouded and vigorous understanding; and on emergencies (for which
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no professional man should be unprepared), a steady hand, a quick eye, and
a clear head, may be essential for saving the life of a fellow creature.

3. Itis degrading to the true science of medicine to practise . . . professedly or
exclusively, hydropathy or mesmerism; and alike derogatory to the profes-
sion to solicit practice by advertisement, circular, card, or placard; also, to
offer, by public announcement, gratuitous advice to the poor, or to promise
radical cures; to publish cases and operations in the daily press, or know-
ingly, to suffer such publications to be made; to advertise medical works in
non-medical papers; to invite laymen to be present at operations; to boast
of cures and remedies; to adduce testimonials of skill and success; or to do
any like acts. Such are the ordinary practices of charlatans and are incom-
patible with the honour and dignity of the profession.

4. Equally derogatory to professional character is it for a practitioner to hold
a patent for any proprietary medicine or surgical instrument; or to dispense
a secret nostrum, whether it be the composition, or exclusive property of
himself, or of other: for, if such nostrum be really efficacious, any conceal-
ment in regard to it is inconsistent with true beneficence and professional
liberality; and if mystery alone impart value and importance to it, such craft
is fraudulent. It is also extremely reprehensible for a practitioner to attest
the efficacy of patent or secret medicines, or, in any way, to promote their
use; only less culpable is the practice of giving written testimony in favour
of articles of commerce, and tacitly or otherwise sanctioning its publica-
tion. It is likewise degrading for a medical man to enter into compact with
a druggist to prescribe gratuitously or otherwise, and, at the same time,
share in the profits arising from the sale of the medicines. Alike censurable
(and ethically dishonest) is the modern practice of assuming, for the purely
selfish purpose of personal advancement, the distinctive titles and status of
our public institutions, and parading private speculations as bona-fide “hos-
pitals,” “infirmaries,” and “dispensaries.” Such sham institutions are not
only derogatory to the faculty, but injurious to the true interests of the com-
munity; and no practitioner desirous to uphold the dignity of his profession
should resort to such unprofessional devices — otherwise he must not be
su prised at being ignored by the faculty and treated as a charlatan.

Section I1. — the Duties of Practitioners in Regard to Professional Services
to Each Other

1. All legitimate practitioners of medicine, their wives, and children while
under the paternal care, are entitled to the gratuitous (traveling expenses
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excepted) services of any of the neighbouring faculty, whose assistance
may be desired.

A doctor suffering from serious disease is, in general, an incompetent
Jjudge of his own case: and the natural anxiety and solicitude which he ex-
periences at the sickness of a wife, child, or others, who, by the ties of
consanguinity, are rendered dear to him, tend to obscure his judgment, and
engender timidity and irresolution in his practice. Under such circumstances,
medical men are especially dependent upon each other: and kind offices
and professional aid should always be cheerfully and freely afforded. Visits
should not, however, be officiously obtruded, since unsolicited attention
may give rise to embarrassment, or interfere with that choice on which
confidence depends. But if a member of the faculty, in affluent circum-
stances, request attendance, and an honorarium be tendered, it should not
be declined — for no pecuniary obligation ought to be imposed on the debtor,
which the debtee himself would not wish to incur.

Offices. Section IIl. — the Duties of Practitioners in Respect to Vicarious

Offices

1. The affairs of life, the pursuit of health, and the various accidents and con-
tingencies to which a medical man is peculiarly exposed, sometimes neces-
sitate a temporary withdrawal from practice, and an appeal to some one or
more of his professional brethren to officiate for him. A ready assent to
such request, or a cordial tender of service when the necessity for such is
known or felt, is an act of Christian duty, which, on the divine principle of
“Whatsoever ye would that men should do to you, do ye even so to them,”
should always (if it be possible) be courteously accorded, and carried out
with the utmost consideration for the interest and character of the “medical
brother.” — But if a practitioner neglect his professional duties in quest of
pleasure and amusement, he is neither morally nor ethically entitled to the
exercise of such fraternal courtesy without adequate remuneration being
made to his officiating friend for the services rendered.

Section IV. — the Duties of Practitioners in Consultations

1. The possession of a Degree or Diploma specified in Schedule A of the
Medical Act, 1858, furnishes the only presumptive evidence of professional
abilities and acquirements, and ought to be the only acknowledged right of
an individual to the exercise and honours of his profession. Nevertheless,
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inasmuch as in consultations the good of the patient is, or should be, the
sole object in view, and that such often depends on personal confidence —
no intelligent qualified practitioner possessing a Degree or Diploma from a
Foreign, Colonial, or Indian University, of known (though not officially
recognised in Great Britain) reputation, and who is, moreover of good moral
and professional local standing, should be fastidiously excluded from fel-
lowship, or his aid refused in consultation when it is particularly desired by
the patient. But no one can be considered a regular practitioner, or a fit
associate in consultation, whose practice is based on an exclusive dogma,
such as homeopathy, et hoc genus omne, (unqualified Assistants included):
— indeed, for a legitimate or orthodox practitioner to meet a professor of
homeopathy in consultation, is a dishonest and a degrading act: — dishon-
est, because he lends his countenance to that which he knows to be a dan-
gerous fallacy — and degrading, inasmuch as he has neither the manly,
professional honesty to resist the temptation of a possibly liberal fee, nor
the moral courage to discountenance the capricious vagaries of some wealthy,
or, may-be, titled patient.

. It cannot be too strongly impressed on every member of the profession,
that in consultations, all feelings of emulation and jealousy should be care-
fully laid aside; that the most honourable and scrupulous respect for the
character and standing of the practitioner in charge of the case should be
observed; that the treatment of the latter, if necessary, should be justified as
far as it can be consistently with a conscientious regard for truth — and no
hint or insinuation thrown out which could impair the confidence reposed
in him, or otherwise affect his reputation. The Consultant should also care-
fully abstain from any of those inordinate attentions, which have been some-
times practised by the unscrupulous for the purpose of gaining undue credit,
or ingratiating themselves into favour.

. Inconsultations,' it is the rule and custom for the Consultant, after the usual
preliminary conference relative to the history and facts of the case, to take
precedence of the family doctor in the necessary physical and questionary
examination of the patient: — exceptional circumstances, however, may arise,
in which the family attendant, should, as an act of confidence and courtesy,
be the first to propose the necessary questions —after which, the Consultant
should make such further enquiries and examination as he may deem nec-
essary to satisfy himself of the true nature of the case; but no observations
of any kind indicating an opinion as to the nature of the malady, treatment
pursued, or its probable issue, should be made in the hearing of the patient,
or his friends, until the consultation is concluded. Both practitioners should
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then retire to private room for deliberation; and the treatment having been
determined by the consultation of himself and colleague, the Consultant
last called in (if there be more than one in attendance), should write the
prescription for the medicines decided on — with the name of the patient
and the date, — and append his initials thereto, and be followed by those of
his colleagues in the order in which they attended. He (the consultant) should
likewise be the one to communicate to the patient, or his friends, the direc-
tions agreed upon, together with any opinion it may have been decided to
express: but no statement should be made, or discussion relative thereto
take place before the patient or his friends, except in the presence, and with
the consent of all the faculty in attendance; and no opinions or prognostica-
tions, other than those mutually assented to after deliberation, should be
expressed.

4. In consultations, and in cases where the ordinary family attendant visits
the patient more frequently than the Consultant, it will be his duty to see
the measures agreed upon faithfully carried out — not to add to, dimin-
ish, or alter, in any way, the practice mutually assented to — except in an
emergency, or unexpected change in the case; and in such latter event,
any variation of the treatment should, with the reasons for it, be fully
explained at the next consultation. The same privilege and duty devolve
on the Consultant, when sent for in the absence of the regular attendant.

5. When two, or more, practitioners attend in consultation and the hour of
meeting has been fixed, punctuality should be strictly observed; and tis, in
most instances, is practicable — for society is, in general, so far considerate
as to allow the plea of a professional engagement to take precedence of all
other. An unlooked for accident, or other urgent case, may, however, inter-
vene, and delay one of the parties; in that case, the first to arrive should
wait a reasonable time for his associate —after which, the consultation should
be considered as deferred until a new appointment can be made. If the at-
tending practitioner be the family doctor, he will of course see the patient
and prescribe; but if it be the Consultant, he should retire, except in a case
of urgent necessity, or when he has been summoned from a long distance —
under which circumstances, he may examine the patient, and express his
opinion in writing (if necessary) and under seal, to be delivered to his asso-
ciate, —and, in the interim, should meet the emergency by such treatment as
he may deem necessary.

6. When a senior practitioner is called upon to meet his junior in consultation,
for a second opinion it will be competent for the former to represent the
propriety and advantage of obtaining the assistance of a more experienced
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practitioner; but if the patient specially desire to have the opinion of any
qualified member of the profession, even though a junior, it will be at the
option of the practitioner in attendance to acquiesce, or withdraw. As a
rule, however, a practitioner should never decline to meet another, merely
because he is his junior; and he will best consult his own interest and that
of the profession, by a ready and courteous assent to meet any junior of
good repute: — a contrary course would reflect discredit on himself and
the faculty.

. In consultation, the graduate in medicine practising as a physician only, is
entitled to precedence of the general practitioner.

. If, when more than two practitioners have met in consultation, an irrec-
oncilable diversity of opinion unfortunately occur, that of the majority
should be acted upon; but if the members on either side be equal, then the
decision should rest with the family attendant: in either case, the greatest
moderation and forbearance should be observed, and the fact of the disa-
greement communicated to the patient, or his friends, and the issue left to
them. It may also happen that, in the ordinary dual consultation, the two
practitioners fail to agree in their views of a case, and the treatment to be
pursued —an incident always to be much regretted, and, if possible, avoided
by such mutual concessions as are consistent with the dictates of judg-
ment. If, nevertheless, a difference of opinion exist, it would be well to
call in a third practitioner: and if that be impracticable, it must be left to
the patient to select the one in whom he would wish to confide. At the
same time, as every practitioner justly relies upon the rightness of his
judgment, he should, when unable to concur in the treatment adopted,
consistently and courteously retire from any further participation in the
consultation, or management of the case, unless exceptional circum-
stances should, in the interest of the patient, render such a course undesir-
able.

. In consultations, theoretical disquisitions should be studiously avoided, as
they often lead to perplexity and loss of time. Consultative discussions,
moreover, should be regarded as private and confidential: and neither by
word nor manner should any of the parties to a consultation covertly allege,
or in any way intimate to the patient, his friends, or other person, that he
had dissented from the treatment as unsuited to the case. A proceeding so
unethical would not only be dishonouring to the individual practitioner, but
a reflection on the faculty. The responsibility, and imputation of failure,
however unjust, should, equally with the credit of success, be shared alike
by the respective practitioners.
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Whenever a “second opinion” is desired or suggested by a patient, or his
relatives, it should, as a rule, be at once courteously acceded to by the
attending practitioner — who too often demurs, or unwillingly assents,
under the erroneous impression that a consultation detracts from his pro-
fessional status, and evinces personal distrust in himself: — whereas, it
should be regarded simply as the very natural desire on the part of the
relatives to leave nothing undone that might perchance, however forlorn
the hope, tend to restore the health, or, it may be, save the life of the loved
one — cost what it may. But even were it otherwise, it must not be forgot-
ten that the patient has an indisputable right to “further advice”, if he
wishes it; and the family attendant will do well for is own sake, as well as
that of the patient, to let the responsibility be shared by a second practi-
tioner.

When from any cause the continued attendance of two practitioners would
be objectionable to the patient, and a special and exhaustive consultation
—entailing an unusual sacrifice of time — is, in consequence, deemed de-
sirable, a double fee may fairly be charged; and in difficult and obscure
cases, and complicated railway and other injuries, in which a minute physi-
cal or other examination and a prolonged consultation are rendered nec-
essary, it is only reasonable that the honorarium should be proportionate
to the time occupied — as is customary with “Counsel:” an exclusive fee,
therefore, of from two to live guineas, according to the social and pecuni-
ary position of the patient and the professional status of the Consultant,
may be justly claimed. Due intimation, however, of the Consultant’s ex-
pected fee in such cases should be given to the patient by the family at-
tendant, prior to the consultation being arranged.

. The Consultant has no claim to be regarded as a regular attendant on the

patient; and his attendance ceases after each consultation, unless other-
wise arranged. The patient and his ordinary medical adviser are therefore
fully at liberty to call in any other Consultant without the cognizance of
the former, provided that no appointment then exists.

N.B. — Should the practitioner who has been called in consultation be
subsequently requested to take sole charge of the patient, he should cour-
teously but firmly decline.

No member of a firm of practitioners (unless, from professional status
and experience, his ordinary personal practice has become purely “con-
sultant,” and his advice, as such, be specially requested by the patient),
whose opinion is sought in a case under the care of a partner in the firm, is
entitled, according to professional usage, to claim the customary fee of a
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Consultant: — such advisory visits, indeed, (if within the prescribed dis-
tance of an ordinary visit,) are generally regarded as complimental ones.

Section V. — the Duties of Practitioners in Reference to Substitutes or
Locum-Tenentes, and Incidental Interference with Other Than Their Patients

1. Medicine as an art and science is a liberal profession, and those admitted
into its ranks should found their expectations of success in practice on the
nature and extent of their scientific and personal qualifications, and not on
artifice or intrigue.

2. When a practitioner from motives of friendship, or the necessities of busi-
ness, is prompted to visit a patient under the professional care of another,
he should observe the strictest caution, circumspection, and reserve. No
meddling enquiries should be made, no disingenuous hints given relative
to the nature and treatment of the disease, nor any line of conduct pursued
that may directly or indirectly tend to diminish the confidence reposed in
the family attendant. indeed, such visits should be avoided, except under
peculiar circumstances; and, when made, the topics of conversation should
be as foreign to the case as possible.

3. When during sickness, affliction, or absence from home, a practitioner en-
trusts the care of his practice to a professional friend, the latter should not
make any charge to the former, or to the patients for his services, but should
in all things be the locum tenens of the absentee. If, however, the attend-
ance be protracted, and the labour proportionate, a fitting acknowledgment
should, if circumstances admit, be made.

4. When a practitioner attends for, or in consultation with another, and it ap-
pears necessary to change the treatment, it should be done with the most
scrupulous care, so as not to injure the reputation or wound the feelings of
the previous attendant. Unnecessary, meddlesome interference with the treat-
ment should be carefully avoided as unjust to the family doctor, and de-
rogatory to true science.

5. When a practitioner is consulted by a patient whom he has previously at-
tended as the officiating friend of another during sickness or absence from
home, he should act in strict accord with the principle laid down in Rule 9,
and decline attendance, except in consultation.

6. When a practitioner is ill or absent from home, and the patient wishes to
have a medical man of his own choice, rather than the officiating friend, the
practitioner so elected should act in accordance with the following rule: —

7. When a practitioner is called to an urgent case in a family usually attended
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by another, he should (unless his assistance in consultation be desired,)
when the emergency is provided for or on the arrival of the attendant in
ordinary, resign the case to the latter — but he is entitled to charge the
family for his services. )
Whenever a patient, whose usual medical adviser resides at a distance,
sends for a practitioner residing near, the latter should adhere to the pre-
ceding rule, as far as circumstances admit.

When a practitioner is called in to, or consulted by a patient who has
recently been, or still may be, under the care of another for the same ill-
ness, he should on no account interfere in the case, — except in an emer-
gency — but request a consultation with the gentleman in previous attend-
ance. If, however, the latter refuse this, or has relinquished the case, or if
the patient insist on dispensing with his services, and a communication to
that effect be made to him, the practitioner last consulted will be justified
in taking charge of the case. Under such circumstances, no unjust or illib-
eral insinuations should be thrown out in reference to the conduct or prac-
tice previously pursued — which, as far as candour and regard for truth
and probity will permit, should not only be justified, but, if right, honour-
ably persisted in; for it often happens that, when patients from the treat-
ment, they become dissatisfied, and, under the impression that their case
is not understood by the “doctor,” unjustly impute the blame to him; many
diseases, moreover, are per se of so protracted a nature, that the want of
success in the early stage of treatment affords no evidence of a lack of
skilled professional knowledge.

. When a practitioner is consulted at his own residence, it is not necessary

for him to enquire if the patient is under the care of another. It is better,
however, that he should make the enquiry, and propose a consultation, or
communication with the practitioner (if there by any) under whose care
the patient has previously been.

. When a practitioner is called upon by the assistant, or servant of another,

to attend to an accident or other emergency in a family to whom both are
equally strangers, the former is not entitled to take charge of the case
throughout, but should act and be remunerated in conformity with Rule 7,
and resign the case.

. When a practitioner is calied in to attend at an accouchement for another,

and completes the delivery, or is detained for a considerable time, he is
entitled by custom (except in the case of illness, etc. provided for by Rule
3) to one-half of the fee; but on the completion of the delivery, or on the
arrival of the pre-engaged accoucheur, he should resign the further man-
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agement of the case. In a case, however, which gives rise to unusual fa-
tigue, anxiety, and responsibility, ’tis right that the accoucheur in attend-
ance should receive the entire fee. Note. — In either event, when the offi-
ciating accoucheur is a stranger, or a non-acquaintance of the family doc-
tor, the full fee should be tendered to him.

When a practitioner has officiated for, or been called in consultation by
another, and the ordinary medical attendant has resumed exclusive at-
tendance upon the case, the former should not under any pretext, make
friendly calls upon the patient, unless justified by previous personal inti-
macy: such visits, even in the latter case, would be better omitted for a
time.

A practitioner, when on a professional visit in the country, may be re-
quested to see a neighbouring patient who is under the care of another.
Should this arise from any sudden change of symptoms, or other pressing
emergency, he will be justified in giving advice adapted to the circum-
stances (the nature, which he should in person or by note, at once commu-
nicate to the attending practitioner), but should not interfere further than
is absolutely necessary with the general plan of treatment, nor assume a
future direction of the case, except in consultation with the family ad-
viser, or by special desire of the friends —in which latter event, he should
act in accordance with the principled expressed in Rule 9.

In cases of sudden illness, or of accidents and injuries, it frequently hap-
pens, owing to the alarm and anxiety of friends, that several practitioners
are simultaneously sent for. Under these circumstances, courtesy should
assign the patient to the first who arrives, and he should select from those
in attendance any additional assistance that may be necessary. In all such
cases, however, the officiating practitioner should request that the family
doctor (if there be one), be summoned; and, unless his further attendance
be desired, should at once resign the case to the latter on his arrival.

In a case of sudden or accidental death, in which the deceased person was
incidentally attended by a practitioner other than the usual “family doc-
tor” — the latter, in the event of a post mortem examination being deemed
necessary, should be specially invited to be present: a contrary course
would be highly discourteous and censurable.

. It sometimes occurs that a medical man has the case of a patient under the

care of another practitioner stated to him in so direct a manner, as to render
it difficult to decline attention to it. In such an event, his observations
should be made with the most delicate propriety and reserve. On no ac-
count should he interfere with the curative plans pursued, except in cases
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where artful ignorance seeks to impose on credulity, — or where neglect,
or rashness, threatens the patient with imminent danger.

18. A wealthy or retired practitioner should abstain from giving gratuitous
advice to the affluent or “well-to-do” — for to dispense with fees which
may justly be claimed is not only a default of duty to the profession, but,
to a certain extent, a defraudment of the faculty by the patient and the
practitioner.

[Note. — By the expression — “patient of another practitioner,” —is meant
a patient who may have been under the care of another practitioner at the
time of the attack of sickness, or departure from home of the latter, or who
may have requested his professional attendance during such absence or
sickness, or in any other manner given it to be understood that he re-
garded the said practitioner as his regular medical attendant.]

Section VI. — the Duties of Practitioners When Differences Occur between
Them

1. When a diversity of opinion, or opposition of interest, occasions contro-
versy and contention between medical practitioners, the matter in dispute
should be referred to the arbitration of one or more physicians, surgeons, or
general practitioners, as may be mutually agreed upon, — or to three practi-
tioners — one to be nominated by each disputant, and the third by the se-
lected two, — or, when practicable, to a County “Court Medical”; but neither
the subject matter, nor the adjudication, should be communicated to the
patient or friends, excepting under special circumstances: — for publicity in
cases of ethical disputes (the points involved in which are usually neither
understood, nor appreciated by general society) may be personally injuri-
ous to the practitioners concerned, and can scarcely fail to bring discredit
on the faculty at large.

2. Inall cases of arbitration, a written statement of the charges preferred, and
a like answer thereto, should be required from the respective disputants —
with such affirming or rebutting testimony as may be essential to elucidate
the facts of the case; and after giving careful consideration to the evidence
adduced, the members of the “Court” should proceed to deliver their opin-
ions in succession, from the junior to the senior, in order that the former
may not be unduly influenced by the utterances of the latter.

As arule, however, no arbitration should be undertaken until the accusant
has, either in person or by note, communicated with the accused on the
subject of complaint, and failed to obtain an explanation or redress.
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[1t may here be well to repeat that experience and observation leave
little doubt, that, in numerous instances, professional differences arise from
some misrepresentation or suppression of the truth (a fruitful source of the
unhappy differences, heartburnings, and jealousies, which too frequently
disgrace our profession!) by patients, or their friends, rather than direct
unethical conduct on the part of the practitioners. Be that as it may, it is
equally the duty of everyone who thinks himself aggrieved to dispassion-
ately consider whether he really is so — for, unhappily, some men are so
morbidly sensitive, suspicious and jealous, that even were they to be asso-
ciated with (so to speak) mundane angels, they would fancy their ground
invaded, and their rights and self ignored. — A medical man should ever be
slow to admit that a brother practitioner has knowingly and intentionally
wronged him; a little reflection and reasonableness would often suggest an
explanation of conduct that, at first, may seem offensive or selfish. Assum-
ing, however, that he is really injured, — that a neighbouring practitioner has
acted unethically, and, mayhap, repeatedly so! What, in such case, is to be
done? His duty is certainly, as yet, not to publish to the world his personal
quarrel — for professional quarrels are discreditable, and not to be lightly
proclaimed. Moreover, when a man is clearly in the right, he can afford to
exhaust all gentle means of remonstrance and redress: and, in strict accord-
ance with both scriptural and professional ethics, he should, either in person
or by courteous note, “‘go and tell his brother his fault” privately. Should that
fail, and the aggrieved party be ultimately obliged to refer the matter to the
arbitration of a mutual professional friend, or to a “Court Medical,” even
then, his object should be, not that the offender should be “shunned,” but
effectually rebuked, and convinced of his error. Such object is, in many cases,
more likely to be gained by private than by public means. But as there are
men in the medical, as in other professions, who can only be effectively in-
fluenced by public censure; this, under certain circumstances, would be a
perfectly legitimate dernier ressort through the action of a “Court Medical.”)

Section VII — the Duties of Practitioners in Reference to Professional
Changes

. In the interest of the faculty and of the public, it is desirable that some
general authoritative rules relative to professional® charges should be adopted
in every town or district, for the special guidance of the junior practition-
ers, who are often in doubt as to the remuneration to which they are fairly
entitled. Such rules, ’tis scarcely necessary to remark, should be of a some-
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what elastic character (with, at least, a minimum guiding fee), — inasmuch
as the charges must necessarily, as a rule, be more or less regulated by local
circumstances, the social and pecuniary position of the patients, and, in
some degree, by the age and local status of the respective practitioners; and
it should moreover, be deemed a point of honour to adhere to such rules
with as much uniformity as the varying circumstances will admit.

2. Itis alike desirable (bearing in mind that, to the commercial or trade-class
of society, quarterly or half-yearly payments are now the rule), to impress
upon the faculty the expediency of sending in their usual statement of pro-
fessional charges annually or bi-annually: — for the “Doctors,” proverbial
delay, or neglect in the matter, is often attributed to a wrongful motive, and
may, indeed, not unfairly be regarded as an incentive to the feeling so for-
cibly depicted in the following quaintly truthful lines: —

God and the Doctor we alike adore

When on the brink of danger, not before;
The danger past, both are alike requited:

God is forgotten, and the Doctor slighted!

It may also be well briefly to allude to the professionally inherent but in-
Jjudicious system of deferred settlements of account, with its natural sequel —
a chronic state of indebtedness of patients — which not infrequently lead to a
disruption of friendly feeling, and a loss of practice; nor should it be forgot-
ten, moreover, that many who would willingly pay a semi-annual, or a yearly
bill, are oft unable to discharge an accumulated one of two or more years.
3. Should a patient question the accuracy of a “non-itemed” bill, his right to
be furnished with a statement as to the number and dates of visits, and the
special services charged for, should at once be conceded, and reference to
the respective items in the ledger permitted — or, better still, suggested: but
the service being acknowledged, no abatement (especially under such cir-
cumstances) should be assented to on any plea other than absolute inability
to meet it in consequence of poverty, or for a like sufficient reason.
[That a man should entrust the lives of himself and family to the care of
a medical practitioner with entire confidence, and yet deem him capable of
making an unjust charge for the anxious and grave responsibility entailed
upon him in the discharge of his onerous duty is one of the curious anoma-
lies and inconsistencies existent in the several grades of life, and which it
behoves the profession to courteously but firmly resent. Such patients, in-
deed, are best erased from the practitioner’s visiting list.]
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CHAPTER Iil. — ON THE DUTIES OF THE PROFESSION TO THE PUBLIC AND THE
OBLIGATIONS OF THE PUBLIC TO THE PROFESSION

Section 1. — the Duties of the Profession to the Public

1. It is the duty of the faculty, as good citizens, to be ever vigilant for the
welfare of the community, and to bear their part in sustaining its institutions
and burdens; they should also be ready to advise the public on subject spe-
cially appertaining to their profession —such as public hygiene, legal medi-
cine, and medical police. It is their province to enlighten the public in
reference to quarantine regulations; the location, arrangement and dietaries
of hospitals, asylums, schools, prisons, and like institutions; also in regard
to the medical police of towns, — as drainage, water-supply, ventilation, and
sanitation generally; and in respect to measures for the prevention and miti-
gation of epidemic and contagious diseases; and, when pestilence prevails,
it is their duty to face the danger, and to continue their labours for the alle-
viation of the suffering, even at the risk of their own lives.

2. Medical men should also be ready, when called on by the legally consti-
tuted authorities, to enlighten courts of inquisition and justice on matters
strictly medical — such as involve questions of sanity, legitimacy, murder
by poisons or other violent means, and the various other subjects embraced
in the science of Medical Jurisprudence. But in such cases, and especially
those in which a critical post mortem or other scientific examination is nec-
essary, it is only right and just, in consideration of the time, labour, and skill
required, that the responsibility and adequate fee so often tendered, under
the plea of legal restriction, should be awarded for the skilled service. [In
certain cases, in which the required evidence is not compulsory on the prac-
titioner, it may at times be prudent on his part to stipulate (as is the rule with
“Counsel”), for an adequate and specified fee.]

3. In giving evidence on any medical question before a Court of Law, or other
tribunal of society —whether in criminal or civil matters, —the faculty should
act with thoughtful care and rigid impartiality: —

A. —In “Criminal Cases” — lest their testimony should tend either to prejudice the cause
of an innocent person, or lead to a failure of justice.

B. - In “Civil Causes” — as in suits for compensation after railway, or other accident, —
that they may not by partial or partisan evidence unintentionally mislead the Court.

With the view to avoid the lamentable differences of opinion which, pro-
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claimed in open court, have undoubtedly brought discredit upon medical
evidence in general, and scandal on the profession at large, — it cannot be
too forcibly impressed upon the faculty, that, in all such cases, bona-fide,
honest consultations should be freely held between the professional wit-
nesses of the respective litigants; that differences of opinion should be cour-
teously advanced, and carefully weighed and argued; that each with the
other should be frankly ingenuous, and unreservedly open — or in other
words, that concealment or mental reservation, in any form, either of facts
or opinions, should be scrupulously aveided; and, on the principle that truth
and justice are the sole objects sought by the medical witnesses on either
side, all feeling of the advocate or partisan should be thoughtfully elimi-
nated and shunned: — in fine, the skilled witness should never allow his
personal feelings to overcome his sense of justice.

4. There is no profession by the members of which eleemosynary services are
more liberally dispensed than the medical. Duty to self, however, renders it
necessary to impose a limit to such devotement. Poverty, professional broth-
erhood, and certain of the public duties referred to in the first paragraph of
the section, should always be recognised as presenting claims for gratui-
tous services; but no such privilege can be conceded to Government or
State Services, or to institutions endowed by public or private benevolence,
or to societies for mutual benefit, or to any profession, guild, or trade, or
other “bread-winning” occupation; nor can medical men be expected to
furnish certificates of inability to serve on juries, perform militia or other
public duties, or to testify to the state of health of patients desirous to insure
their lives, obtain pensions, or the like without a fee: but to individuals in
indigent circumstances, such professional services should always be freely
and cheerfully accorded.

5. It is likewise the duty of medical men — who so often become profession-
ally or otherwise cognizant of the malpractices and malversation of charla-
tans (many of whose victims, from very shame, remain silent on the subject
of their sufferings), and of the great injury to health, and loss of life even,
caused by the baneful use of quack medicines, — to enlighten the public on
the subject, and to judiciously expose the artful devices and unscrupulous
pretensions of the charlatanic medical impostor. Practitioners should, moreo-
ver, in the interest of the public welfare, exert all their influence to induce
chemists, and others, to discountenance the sale and use of empirical or
secret remedies, and deter them from being in any way engaged in their
manufacture: indeed, so long as they act as the common venders of quack
nostrums, and persist in illegal “counter practice,” to the detriment of the
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public and the faculty, it may safely be affirmed that, as a rule, the body of
general practitioners will not have recourse to the chemists as their “dis-
pensers-in-ordinary,” but continue the present convenient thought improv-
able system of “home dispensing.”

Section II. — the Obligations of the Public to the Profession

. The benefits accruing to the public, directly or indirectly, from the active
and unwearied beneficence of the profession are so numerous and impor-
tant, that medical men are justly entitled to the utmost consideration and
respect from the community. The public ought likewise to entertain a just
appreciation of medical and surgical qualifications; to make a proper dis-
tinction between true science and the assumptions of ignorance and empiri-
cism; to afford every encouragement and facility for the acquisition of
practical instruction — and not to allow the statute-books to exhibit the
anomaly of exacting, purely in the interest of the people, skilled knowledge
from the profession under a liability of heavy penalties, and at the same
time deter them, by penal enactment, from resorting (except under strin-
gent and unnecessary restrictions — insulting to a proverbially humane pro-
fession) to one of the most effective of advancing medical science: — viz.
carefully conducted experiments on living animals — vivisection, so called
— to the scientific practice of which, the present state of medical know!-
edge, and the advance it has made during the last half century, are, in a
great degree, undoubtedly due. If, in absurd deference to the denunciatory
and unreasonable clamour of a small, morbid section of society, the scien-
tific use of vivisection were prohibited, the progress not merely of theoretic
physiology, but of practical medicine would be greatly retarded, and a seri-
ous loss entailed on suffering humanity.

Section III. — the Use of and Property in Prescriptions

. The common assumption that physician, or other practitioner, in writing a
prescription, loses all right of property therein, and that the pharmacist or
chemist, who compounds and copies it, acquires a title to use it as he pleases,
and the patient the right of perpetually disposing of it, is one so wrong in
principle that it demands from the profession greater attention than it has
hitherto received. It may, therefore, be well to state that a prescription is
neither more nor less than a written order, or direction, to the pharmacist to
furnish or compound medicines for the use of the patient, and undoubtedly
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remains the property of the author; and neither the patient, nor the pharma-
cist has any right to use it, excepting for the case and purpose specified: —
for although, as Professor Ordronaux has justly remarked, “the party pay-
ing for the prescription has an indisputable right to the personal use of the
formula, he acquires thereby no absolute property in it. That he may use it
personally, as often as he pleases, cannot be doubted — for the use is pre-
cisely what he purchased: but he has no right to give it to others.” The
respective rights in a prescription, therefore, may be thus briefly defined: —
that the physician, as the author, has a literary property in the composition
of the formula, and the right to dispose of the use of it to a patient without
invalidating his title to the original ownership; that the pharmacist by com-
pounding the same acquires no claim whatever thereto, other than as a record,
or justification for dispensing it —in fine, his right is simply that of a custo-
dian; whilst that of the patient pertains only to its individual use — and a
contrary practice is neither honourable nor honest.

CHAPTER IV. - “MEDICAL” ETIQUETTE, OR THE RULE OF THE PROFESSION ON
COMMENCING PRACTICE, ETC.

1. In the absence of any published rule, or collegiate instruction, on such and
kindred matters, it is not to be wondered at that young practitioners should
be so generally ignorant of the “unwritten” custom or etiquette (diverse as
it is from that pursued in ordinary social life, in relation to new residents)
expected from members of the profession on commencing or changing the
locality of practice, in town or country, — and which entails on each new-
comer, young or old, an obligation to call, with as little delay as may be,
upon every duly qualified, legitimate medical practitioner resident withina
reasonable distance of his own selected place of abode, and courteously
announce his intention to practise in the locality.

NOTES

' As a guide to young practitioners, it may be well to note that, in consultations, it is customary
for the family doctor to precede the Consultant into the sick-room, and to retire therefrom after
him. *Tis scarcely necessary to add that, as a rule, it rests with the Consultant, and not with the
regular attendant, to fix the hour of meeting.

2 What, it has been critically asked by an eminent practitioner since the preceding was penned,
should be the conduct of the Consultant when he finds that the ordinary medical attendant has
misunderstood the case, or, it may be has committed a grievous error. In obedience to the “royal
law” ... [?].

’ The development of a tariff of fees which shall be acknowledged by the profession as com-
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pensative, and, by the public, as reasonable, must, it is to be feared, be regarded as utopian, so
long as the medical and surgical professions hesitate to found their claim to remuneration upon

the value of their time and skill, and persist in the objectionable system of “drug payment.”



CHAPTER 8

M. ANNE CROWTHER

FORENSIC MEDICINE AND MEDICAL ETHICS IN
NINETEENTH-CENTURY BRITAIN

Where did British medical students of the past century learn about medical
ethics? Probably not from regular reading of Thomas Percival or any of the
other essayists on the subject, though reprinted editions of Percival, some shorn
of his “old fashioned” concerns, affirmed his continuing appeal [25]. This,
however, may be exaggerated. Percival was probably more famous in his life-
time for his A Father's Instruction to his Children, consisting of Tables, Fa-
bles and Reflections, Designed to Promote the Love of Virtue, etc. The work
ran to ten editions between the 1770s and 1800. Medical Ethics; or a Code of
Institutes and Precepts, adapted to the professional Conduct of Physicians
and Surgeons, reached a third edition only in 1849, though it was also printed
in two editions as part of Percival’s collected essays. It would not appear to
have been available for British students to buy in the mid-nineteenth-century.
As Burns has pointed out, “no British physician between 1803 and 1850 had
written a monograph on medical ethics,” and the revival of interest in 1850
was largely due to American influences ([6], p. 304).

Medical ethics never gained a natural home in the curriculum of medical
schools, which relied on a few set textbooks, and much of the formal instruc-
tion was imparted through detailed lectures given at dictation speed. Ethical
questions may have appeared in informal discussion, or through the precept
and practice of clinical teachers, but the most systematic instruction came in
lectures and standard textbooks on medical jurisprudence, which set out the
legal obligations of the medical profession while dealing incidentally with
wider ethical issues. Placing medical ethics in this practical and legalistic frame-
work was to distance it from the intricate professional, moral and social con-
cerns of Gregory ([17]) or Percival; instead, the student was offered a body of
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case law to clarify the relations between doctor and patient, including such
issues as professional secrecy and the legal duties of medical men. Alongside
the discussion of legal matters, however, was another agenda of medical eth-
ics which rests on assumptions and consensus rather than legal precedent. It
concerned the doctor’s social responsibilities, and his attitudes towards actual
or suspected criminals and their victims.

The ethical function of medical jurisprudence long survived in British
medical schools. In 1984, the student looking for information on the doc-
tor’s obligations to his patient, criminal negligence, the legal liability of the
National Health Service, mistaken diagnosis, and informed consent, would
find it in the fourth chapter of Taylor's Principles and Practice of Medical
Jurisprudence, sandwiched between a chapter entitled “Death” and another
on “Medico-legal examination of the living” ([34]). This was the thirteenth
edition of a standard work dating from 1844. The first edition, like earlier
nineteenth-century texts on this subject, was greatly concerned with the analy-
sis of poisons, interpretation of wounds, and other conventional subjects,
and its formal instructions on medical ethics were brief: they included the
doctor’s duties in detecting crime, diagnosing insanity and malingering, and
giving evidence competently in court. Successive editions of Taylor, and
other texts on forensic medicine, chart the growing complexity of the law in
relation to medicine, and reveal changing social expectations of the profes-
sion’s powers and responsibilities.

It is hardly surprising that medical ethics were, and are, presented to the student
in a legal context, since most of the teaching on the subject has aimed to instruct
future doctors and lawyers in ethical issues which can be tested in court. In
each country, the law provides the framework of medical ethics on many ques-
tions, including the legality of euthanasia and abortion and the treatment of se-
verely handicapped infants. Each legal system has its own history of individual
cases which have set the boundaries of ethical debate. As far as British students
were concerned, formal discussion of medical ethics was long buried in the text-
books among the more practical material on toxicology and diagnosis of physi-
cal violence. Its status in medical education generally was weak. Textbooks like
Taylor’s, although undoubtedly widely consulted and frequently reprinted, were
not usually a compulsory part of the examinations in English medical schools,
though attendance at a course of lectures on medical jurisprudence might be re-
quired. The Scottish schools, however, introduced a compulsory element of medi-
cal jurisprudence for students in both medicine and law early in the nineteenth
century, and this remained until after the second World War ([12], pp. 7, 99-100).
Nevertheless, medical ethics remained a marginal part of a marginal subject.
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In any discussion of medical ethics, the name of Thomas Percival is una-
voidable. Recent writings on Percival have questioned whether he was writing
about ethics, rather narrowly defined as duties towards the patient; or profes-
sional etiquette, the formal relationships between members of the profession
([31, [35]). To Percival, this distinction would have made little sense: he of-
fered his theory of professional relations and hospital management as a way of
safeguarding patients’ interests, as well as maintaining the respectability of
the profession. In this debate the legal dimension of his most quoted work
should not be forgotten, since it clearly shows the overlapping of professional
etiquette with much wider ethical issues. The first version of Medical Ethics
was privately printed in 1794 under the title Medical Jurisprudence, and
Percival, unlike Gregory, showed much interest in the legal role of the practi-
tioner. Waddington tends to shrug off Percival’s chapter on medical jurispru-
dence as though it were not an integral part of his views on medical ethics, but
this distorts the book’s purpose ([36], p. 157). Percival’s definition of medical
ethics was not confined to relations within the profession or duties towards
patients, but embraced the practitioner’s whole responsibility to society. Serv-
ing the ends of justice was a crucial part of this responsibility. The doctor had
obligations to colleagues and patients; but in the end, Percival reminded him,
his duty to justice and his country should overcome everything else, espe-
cially as his privileged position exempted him from other duties such as mili-
tary service. The medical man might well find himself in an uncomfortable
role, when asked by his neighbours to exempt them from their own civic or
military obligations:

No fear of giving umbrage, no view to present or future emolument, nor any motives of friendship,
should incite to a false, or even dubious declaration. For the general weal requires that every
individual, who is properly qualified, should deem himself obliged to execute, when legally
called upon, the juridical and municipal employments of the body politic. And to be accessary,
by untruth or prevarication, to the evasion of this duty, is at once a high misdemeanour against
social order, and a breach of moral and professional honour ([25], Chapter 2, Article 20).

In the chapter entitled “Of Professional Duties in certain Cases which require
a Knowledge of Law,” Percival argued that medical men needed some legal
knowledge in order to assist justice. He was not concerned with forensic pa-
thology in its modern sense, but with laws which the profession must under-
stand in order to deal correctly with such matters as homicide and infanticide,
rape, insanity, disputed wills and sanitation. Some of his discussion appears
on the surface to be concerned only with professional etiquette: like nearly
every subsequent British writer on the subject, Percival was anxious lest the
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adversarial system of law in Britain should lead the profession into futile court-
room battles which exposed its ignorance and invited public ridicule. He there-
fore deplored the spectacle of medical men attempting to discredit each other’s
evidence. But his emphasis that medical evidence should be rooted in humility
and scientific enquiry was as much in the interests of justice as of the medical
profession. He also considered more straightforward ethical issues: doctors
ought not to resist unpaid service at coroners’ inquests, and should not be
mealy-mouthed as medical witnesses, even if the result were the death penalty
for the accused ([25], Chapter 4, Articles 8-9). He entered some of the murkier
areas of medical ethics, including medical attendance at duels, and questions
of malpraxis.

Percival’s medical ethics were therefore rooted in the law, which gave the
medical man a special status. Under the rules of evidence, witnesses could
speak only of fact, not of conjecture: the medical witness alone was permitted
to conjecture on many crucial subjects such as the cause of death or the signs
of recent childbirth. Percival argued that the medical man could not shirk legal
duties, a view which undermines the mercenary interpretation sometimes ap-
plied to his medical ethics. The medical witness was unpaid, and his court-
room appearance might endanger his reputation; nevertheless, his ethical
responsibility was clear:

It is a complaint made by coroners, magistrates, and judges, that medical gentlemen are often
reluctant in the performance of the offices required from them as citizens qualified, by
professional knowledge, to aid the execution of public justice. These offices, it must be confessed,
are generally painful, always inconvenient, and occasion an interruption to business, of a nature
not easily appreciated or compensated. But as they admit of no substitution, they are to be
regarded as appropriate debts to the community, which neither equity nor patriotism will allow
to be cancelled ([25], Chapter 4, Article 18).

Percival’s approach to medical ethics was not particularly novel, but was rooted,
like Gregory’s, in the claim for medicine as both a liberal and a scientific
profession. Such a view became the common currency of medical thought in
the late eighteenth century, not least in Edinburgh, where medical men gave
Enlightenment philosophy a practical application ([7], pp. 124-94; [19], [28],
pp. 1-3). The case-notes and medical theories of the learned Dr. Percival were
warmly received in Edinburgh by the elder Andrew Duncan, and frequently
appeared in Duncan’s periodical, Annals of Medicine, precursor of the Edin-
burgh Medical Journal. Duncan’s own pioneering lectures on medical juris-
prudence during the 1790s made similarly strong claims for the importance of
medicine in upholding justice. His list of the legal responsibilities of medical
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men, as outlined in his proposals for a new chair of Medical Jurisprudence and
Medical Police, hardly differed from Percival’s, and were rooted in European
theories of medical police ([14]).' Here the duties of the doctor, far from being
defined only in terms of his patients, encompassed the whole fabric of society,
from public health to the administration of justice.

Although Percival’s work will doubtless continue to attract new interpret-
ers, its immediate legacy was to link medical ethics with the needs of the law,
and so bring it within the province of the teachers of forensic medicine. In the
course of the nineteenth century, the precepts of Percival and Duncan were
expanded in the forensic textbooks and lectures of others, to take account of
new legal duties of the profession. Life insurance practices, registration of
deaths, the sale of drugs and poisons, workmen’s compensation for industrial
injuries, and many other legislative developments had to be explained to medical
students. After the 1858 Medical Act and the establishment of the General
Medical Council, the GMC’s legal power to decide what constituted “infa-
mous conduct in a professional respect” had also to be conveyed to new prac-
titioners. Its definition of “infamous conduct” ranged from criminal offences
to advertising: it upheld both a moral code and a professional etiquette. Stu-
dents of medical jurisprudence would find these issues side by side in the
textbooks, placing medical ethics in a legalistic framework ([16], Chapters
1-2).

The earlier British writers on forensic medicine, following Percival’s ex-
ample, were chiefly concerned to reinforce one basic ethical point: the duty of
the medical man to give expert evidence in court, and in a manner reflecting
credit on his profession. The substantial text on medical jurisprudence by Paris
and Fonblanque published in 1823 is representative of this approach:

Let the physician then, who approaches the tribunal of justice in order that he may promote by
his science the due execution of the laws, fully appreciate the heavy responsibility of his situation;
let his evidence be so distinguished by its dispassionate and inflexible character, and his opinions
be so matured by study and fortified by experiment, as not only to ensure for himself the
respectful attention of the court, but to afford a practical illustration of the just pretensions and
importance of the liberal profession which he represents ([24], p. 399).

Just as Percival took the opportunity to encapsulate in his medical ethics very
specific references to infirmary management in Manchester, so John Ayrton
Paris, a popular lecturer on Materia Medica, and a leading member of the
Royal College of Physicians, used his text to defend the College’s ancient
privileges over medical licenses in London ([24], Vol. 1). Local concerns were
fused with the highest rhetoric on wider issues, especially urging the profes-
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sion to act as expert witnesses in spite of the two major disincentives: lack of
fees, and the fear of making fools of themselves. In England, the coroners’
courts were unpopular for arbitrarily summoning unpaid medical witnesses,
until the Medical Witnesses Act of 1836 set up a schedule of fees, but the work
was still felt to be underpaid. In Scotland, where autopsies and prosecutions
were both ordered by the Procurators Fiscal, medical witnesses were paid, and
Robert Christison, the leading figure in Scottish forensic medicine, continued to
urge compulsory education in forensic medicine to prevent medical men from
exposing the profession to ridicule by their performance in the witness box [10].

Like Percival, the early writers on forensic medicine made no particular
distinction between medical ethics and medical etiquette, since etiquette in the
courtroom was assumed to protect the interests of society as a whole. Indeed,
the ends of justice could not be served unless a proper etiquette were estab-
lished. The fear, frequently expressed in the early writers, was that medical
men would be set against one another by the lawyers, thus bringing the profes-
sion into disrepute. John Gordon Smith, then a lecturer on medical jurispru-
dence in London, drew an affecting picture of the unimpressive medical witness,
enduring

the scrutiny and displeasure of the bench, the brow-beating of the bar, the scorn, laughter, or
contempt of the audience, the discontent of his friends, and the exposure of the public press,
with all the consequences that may follow to his reputation and fortune ([32], p. 41).

Medical jurists often justified the importance of their subject by arguing that a
proper study of forensic medicine would carry normal medical etiquette into
the courts. If medical men were reasonably educated in the principles of fo-
rensic medicine, unseemly court-room battles would be avoided, and the ends
of justice better served ([23], p. 25; [31], p. 9). In these terms, etiquette served
a higher ethical purpose; but, in practice, the law could expose conflicts be-
tween medical ethics and conventional medical etiquette.

A principle apparently established in law was that the medical man had no
power to withhold evidence in a criminal court ([24], Vol. 1, p. 160). The test
case was the Duchess of Kingston’s bigamy trial in 1776, where her medical
attendant refused to give evidence about her obstetric history until the judge
ruled that a practitioner’s duty to the law overrode the confidentiality of the
patient ([16], p. 56). But this apparently straightforward maxim had its com-
plications, and was not universally accepted by the profession: John Gordon
Smith, for example, argued that doctors should have the same privilege of
silence as lawyers ([32], p. 97). In any case, giving evidence when called as a
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witness was one matter; informing the authorities when the practitioner sus-
pected his patient to be the victim of foul play was another. Two well-known
trials provoked intense public debate on the ethics of professional etiquette.
The first, the Wooler “slow poisoning” case of 1855, led to the acquittal of
Joseph Snaith Wooler, a retired merchant, from a charge of poisoning his wife
Jane with arsenic ([1], pp. 375-90). Mrs. Wooler’s medical attendant, Dr. T.
Hayes Jackson, suspecting poison, called in a second doctor, who also became
alarmed; but they lacked the knowledge or resources to carry out adequate
tests. The Woolers lived in Burdon, near Darlington, and there was no chemi-
cal analyst in the district. The two practitioners sent specimens of urine for
analysis to Christison in Edinburgh, but in the ten days between first discuss-
ing the case and receiving an answer from Christison confirming the presence
of arsenic, the unfortunate Mrs. Wooler died.

Mrs. Wooler’s two attendants were excoriated by the prosecution, the judge
and the press for failing to inform any authorities of their suspicions [11]. It
appeared that they had put the claims of confidentiality to the client (in this
case, Mr. Wooler, as the fee-payer, rather than his wife) before those of the
law. But the medical profession closed ranks around them. The medical press
argued that few medical men would endanger their livelihood by voicing sus-
picions when there was no positive proof.? The prosecution believed that the
doctors had an ethical duty to protect Mrs. Wooler once they suspected poison,
but the issues in this case were by no means clear.

Christison, like other writers on the subject, distinguished between “scien-
tific” and “moral” evidence. Medical men were responsible for offering what-
ever scientific evidence was available, but the court would also take account
of “moral” evidence, by which was meant the general circumstances of the
crime, the testimony of witnesses, etc. Mrs. Wooler’s attendants were unsure
of their scientific grounds, nor had they any “moral” evidence, in view of the
apparently harmonious Wooler household: indeed, Wooler’s acquittal was partly
due to the prosecution’s failure to offer any motive for the crime. In the cir-
cumstances, a medical man might well consider his ethical duty uncertain, and
the professional consequences of a wrongful allegation far more damaging.
Christison and other correspondents in the Edinburgh Medical Journal sym-
pathized with this professional dilemma, since it placed the medical attendants
in an impossible situation. Christison’s own view was that Mrs. Wooler, if no-
one else, should have been warned, but he acknowledged the predicament: if
medical men failed to recognise the symptoms of poisoning, they were seen as
incompetent; if they made allegations without suitable proof, they were open
to the law of libel and professional ruin.
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The tragedy ended in farce when Dr. Hayes Jackson sued Wooler for un-
paid medical bills: forty journeys to see Mrs. Wooler, at three shillings and
sixpence each. Wooler’s defence was that Jackson was incompetent, a some-
what ironic argument, for if Jackson had possessed the skill of a Christison, he
might have given stronger evidence against Wooler. The court found against
Wooler, and the crowd, apparently convinced of his guilt, drew Jackson’s car-
riage in triumph through the streets. The medical reaction to the case did not
dispute that there was an ethical code which transcended professional secrecy,
but also indicated the enormous difficulties of putting this code into practice
in doubtful cases.

An even more notorious case in 1865 provoked a public examination of the
distinction between medical ethics and etiquette. This was the trial of William
Pritchard for the murder by poisoning of his wife and mother-in-law. On three
occasions, Pritchard, himself a medical man, called in Dr. James Patersonas a
second opinion. Paterson afterwards claimed that he had immediately sus-
pected poisoning but, when Pritchard’s mother-in-law died, did nothing to
alert the authorities apart from refusing to sign the death certificate: Pritchard
signed it himself. Paterson wrote an ambiguous letter to the Registrar, which
was interpreted as refusal to sign because the dead woman was not his own
patient. Unwisely, Paterson seems to have been more worried about appearing
incompetent rather than unethical, since he stuck to his claim that he had cor-
rectly diagnosed the symptoms of poison, even though they were by no means
straightforward. In court, Paterson therefore had to defend his conduct on the
grounds of professional etiquette: that he had been called in purely as a con-
sultant, and Pritchard’s family was not his responsibility. This stirred the judge
into a vigorous assault on medical etiquette:

I care not for professional etiquette or professional rule. There is a rule of life and a consideration
that is far higher than those — and that is, the duty that every right-minded man owed to his
neighbour, to prevent the destruction of human life in this world, and in that duty I cannot but
say Dr. Paterson failed ([29], p. 283).

The medical press was at first inclined to accept this comment. The Lancet’s
editorial argued that Paterson’s views of medical etiquette were unfounded,
for no rule of etiquette could override a doctor’s duty to protect his patient. It
concluded:

He has done a . . . grievous wrong to the whole profession in throwing the burden of the blame
due to his cowardice and want of judgment upon an alleged etiquette which does not exist
[Lancer 15 July 1865, p. 70].
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But, as in the Wooler case, professional opinion divided. The BMJ at first
agreed with the judge’s comments, and criticized Paterson for not having chemi-
cal tests carried out as soon as he suspected poison: “his first duty was to
attempt to save his patient, although doing so might apparently cause a slight
breach of professional etiquette.” Once Paterson had become the butt of the
press, especially the Times (scourge of professional pretensions), the BMJ ral-
lied in his defence, drawing a clear distinction between the claims of ethics
and etiquette, and arguing that Paterson’s “error” should not be used to berate
the whole profession:

The Times has taken up the position that Mrs. Pritchard was sacrificed to etiquette, and has, in
fact, drawn from this incident the moral, that the medical profession are constantly in the habit
of sacrificing their patients at the shrine of their favourite household goddess, etiquette.

Once again, the practical difficulties facing a medical man in this position
were accepted as an extenuation, for

the difficulty of believing, and of diagnosing, such a horrible act of criminality . . ., especially
as being committed by a brother medical man, must of necessity be very great.

The BMJ also printed a fervent letter in support of Paterson, which claimed
that “this note of praise is merely one sound in a chorus lifted up by many in
approval of Dr. Paterson.”® In all these examples, however, the medical re-
sponse to Paterson’s dilemma showed no confusion over ethics and etiquette.
No one attempted to argue that consideration for a fellow practitioner over-
came the doctor’s duty to his patient. Support for Paterson, as for Jackson, was
based on their practical difficulties in making an appropriate decision when
diagnosis was uncertain. The ethical issues were essentially as voiced by
Percival in his chapter on medical jurisprudence: practitioners must observe
scrupulous etiquette in relation to one another, but the claims of society, and of
justice, overrode professional relationships.

Suspected poisoning became a simpler matter by the end of the nineteenth
century because practices in health care for the upper classes changed. In John
Glaister’s textbook, published at the turn of the century, the chapter on profes-
sional secrecy offered straightforward advice: “Have the patient removed to
hospital or nursing home” ([16], p. 643). Yet even if poisoning were a very
rare crime, the reaction to it had implications for the later dilemma over child
abuse, where the practitioner was urged to adopt similar tactics — removal of
the putative victim to a pediatric unit. The dilemma of Jackson and Paterson is
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not far removed from recent British cases involving child sexual abuse, where
diagnosis is uncertain and doctors are excoriated if a child comes to harm, but
in danger of professional ruin if they intervene “officiously” to separate chil-
dren from parents.

The issue was not a minor one, since it affected any practitioner who sus-
pected that a crime had taken place, including cases far more common than
poisoning. It recurred particularly in cases of illegal abortion. Here, however,
the question was not one of professional etiquette versus the law, but rather
that the demands of the law did not accommodate well to medical ethics. This
was the mirror-image of the poisoning problem, in that the doctor might con-
sider that he was protecting his patient’s interests if he concealed, rather than
exposed, the crime.

John Keown has argued that British abortion law, as it developed in the
nineteenth century, showed the strong influence of medical men, anxious both
to protect lives from an operation perceived as dangerous, and to establish the
respectability of their own profession ([18], Chapter 2). Nevertheless, the prob-
lem of a doctor confronted with the aftermath of an abortion remained a murky
area of medical ethics, even if the operation had obviously been performed by
a professional abortionist. To alert the police in such cases would ruin the
reputation of the patient, and probably discourage other women from apply-
ing for medical help until it was too late. Nor would the doctor relish the
prospect of appearing in court as a witness.

As late as 1922, the Lord Chancellor, the Earl of Birkenhead, published
what was perceived as a “definitive” essay on the subject of medical secrecy,
under the title “Should a Doctor Tell?” ([5], pp. 52-5). He enunciated firmly
the doctor’s duty to alert the authorities. However, it is clear from the corre-
spondence in the Lord Chancellor’s Office, that his action had been provoked
by a considerable conflict over medical secrecy, and, amongst other issues, by
dissatisfaction amongst the police about the number of cases which came to
light only after a woman had died while receiving regular medical treatment
[27]. The woman might even have told her practitioner the name of the abor-
tionist, but this information did not constitute a legally sound “dying deposi-
tion,” and could not be used in evidence. Evidently, an even larger number of
non-fatal cases must have gone unreported by the profession. Sometimes, of
course, the abortionist was a fellow-practitioner, but medical etiquette did not
enter into the question. All treatises on the subject spelt out the doctor’s legal
duty, yet it was frequently evaded.

Although the textbooks stressed that abortion performed on another person
was a serious offence, they were less clear about a woman’s criminal liability
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if she attempted an abortion on herself. Here the doctor might be justified in
keeping his patient’s counsel. Glaister’s textbook reflected this confusion by
citing a variety of conflicting legal opinions, and he ended by quoting a judge’s
comment from 1896:

If a poor, wretched woman committed an offence for the purpose of getting rid of that with
which she was pregnant, and of saving her character, her reputation, and, it might be, her very
means of livelihood, and if a doctor was called into assist her — not in procuring abortion, for
that in itself was a crime — but called in for the purpose of attending her and giving her medical
advice . . . he [the judge] doubted very, very, very much whether he would be justified in going
forth and [alerting] the Public Prosecutor ... ([16], p. 61).

The criminal law therefore raised a number of problems concerning professional
secrecy, but the doctor’s obligations under the civil law were even more uncer-
tain ([16], pp. 57-8). In 1900, an English judge decided that a doctor could not
be compelled to give evidence in a civil suit if he would then be liable to be sued
by his patient, but contradictory decisions could also be found. ({37], p.138)

Glaister’s approach to the central issues of medical secrecy was fairly typi-
cal of the British approach, both in lectures and textbooks on medical jurispru-
dence, being couched in legal rather than ethical terms. Percival’s interest in
moral questions had been echoed, to some extent, by the writers on medical
jurisprudence who were closest to him in time, such as John Gordon Smith
and John Ayrton Paris; by contrast standard works from the mid century on-
wards were more concerned with ethics as defined by statute or legal opinion.
Formal medical ethics became a legal rather than a moral code, and Glaister’s
pragmatic comments reflected this.

The development of forensic medicine as a specialty produced its own prob-
lems of medical etiquette. Earlier texts offered relatively little specialized in-
formation, and stressed that every practitioner should master the elements of
forensic medicine. Rapid progress in toxicology, and the belief that experi-
ence in morbid anatomy counted for more than general education, began to
move medical jurisprudence from the domain of the ordinary practitioner to
the expert. The Wooler case itself showed that ordinary practitioners could not
handle complicated chemical analysis. The Scottish system, where the Procu-
rators Fiscal encouraged the development of a small cadre of recognised medical
experts, revealed some of the problems. Christison’s own work was full of
contradictions: on one hand he called successfully for medical jurisprudence
to be a compulsory part of the medical examinations in Edinburgh, and hence
part of the equipment of all medical graduates; on the other, his own research
took him into complex areas of toxicology where few general practitioners
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could hope to follow.

Scottish legal practice also created tensions because it interfered with no-
tions of medical etiquette. The litigious surgeon James Syme protested vigor-
ously when a police surgeon entered his hospital ward to take a “dying
deposition” from a patient who then recovered: to Syme, this was an unwar-
ranted interference of the law between the patient and his doctor [2]. In 1853,
the Royal College of Physicians of Edinburgh, supporting Syme, petitioned
the Lord Advocate to ensure that the “physician of first attendance,” should
not be superseded by the Crown’s medical expert [30], but the question was
largely left to individual discretion. One of Christison’s successors in the chair
of medical jurisprudence, Henry Littlejohn, advised his students that, if they
were ever summoned to act for the authorities, they should be sure to consult
local doctors, to avoid ruffling their feelings [20]. Intrusion by an outside ex-
pert raised not only questions of propriety, but the possibility that he would
deprive local practitioners of fees for the autopsy and court appearances. The
challenge to medical etiquette of this interposition between a patient and his
usual doctor was justified in terms of a higher claim — expert knowledge as an
instrument of the law.

These formal areas of forensic medicine were underlaid with other ethical
considerations taken for granted by its teachers. By its very nature, forensic
medicine invited social commentary, and provided well-worn paths through
moral dilemmas. Here one could include attitudes towards homosexuality, in-
fertility, insanity, and a variety of other subjects in which medical, legal and
ethical issues were intertwined. Two examples should suffice: infanticide and
rape.

In the eighteenth century, a woman accused of child murder had to prove
that the child had been born dead or died of natural causes: in the absence of
such evidence, she was automatically considered guilty. This reversed the nor-
mal procedure, where the onus of proof lay on the prosecution. An Act of 1803
in England (1809 in Scotland) liberalised the law: the court now had to prove
that a murder had been committed [4].* If this were not possible, the accused
might be found guilty of lesser crimes; in England of concealing the birth, in
Scotland of concealing pregnancy. Both carried a maximum sentence of two
years’ imprisonment.

Throughout the nineteenth century, the law in cases of child murder caused
a conflict in medical ethics, and medical students might have been pardonably
confused had they consulted a number of the most respected texts. Not only
did the law run contrary to the ethical ideas of many medical practitioners, but
there was apparently no agreement on what those ethics should be. In effect,
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the law offered only two sentences for those accused of child murder: capital
punishment or up to two years’ imprisonment. This led, in Taylor’s opinion, to
excessive leniency in sentencing, even in obvious cases of murder ([33], pp.
498-9). The role of the medical man was crucial, since only he could confirm,
in the absence of other witnesses, whether a child had been born alive. This
was the problem. After a number of difficult cases, judicial precedent estab-
lished that child murder was possible only if a child were born alive: but the
judicial and the medical definitions of a live birth differed. In the practice of
the courts, a live birth meant that a child must be fully separated from its
mother: if it were strangled or otherwise killed during the process of birth,
murder could not be proved. For medical experts, this simply showed that the
law was an ass, since, medically speaking, the child was alive as soon as it
began to breathe, regardless of whether it were fully separated from its mother
([241, Vol. iii, p. 90; [33], pp. 471, 474-5; [16], pp. 488-91). Cases where the
infant showed marks of extreme violence to the head could still lead to acquit-
tal or a short sentence if live birth in the legal sense could not be proved.

Textbooks throughout the century naturally devoted a great deal of atten-
tion to the physical proofs of a live birth, and betray an obvious impatience
with the law’s ability to confound the unwary medical witness. The root of the
problem, acknowledged more or less openly, was William Hunter’s influential
essay, On the Uncertainty of the Signs of Murder, in the case of Bastard Chil-
dren, published in 1783. Hunter had helped to overturn the eighteenth-century
law on infanticide by casting doubt on the hydrostatic test for live birth. An
infant’s lungs, Hunter argued, might well float in water for a number of rea-
sons, including putrefaction, without proving that it had been born alive.

Nineteenth-century authorities disputed Hunter’s findings, since air in the
lungs was unlikely to result from putrefaction if this were not apparent else-
where. None of the alternative efforts, including Ploquet’s attempts to deter-
mine a live birth by the weight of the lungs, was considered as sound as the
hydrostatic test in offering prima facie evidence ([24], Vol. 3, p. 117; [31], p.
340; [23], p. 275). Yet Hunter’s legacy was to make courts extremely suspi-
cious of the hydrostatic test, and any medical man unaware of the complex
debates on the subject, or unable to present his views coherently, might find
his evidence disregarded.

In fact, the durability of Hunter’s argument lay less in his scientific attack
on the hydrostatic test than in his general attitude towards women accused of
this crime. He could not accept the law’s severity towards the kind of woman
usually involved in such cases, poor, friendless and betrayed. John Gordon
Smith, although a believer in the hydrostatic test, was lengthily sentimental
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towards errant mothers, urging medical witnesses to take all extenuating cir-
cumstances into account ([31], pp. 340-75). Such sentiments were readily
adopted by Victorians brought up on The Heart of Midlothian and Adam Bede,
but had strong opponents also. Percival, who quoted Hunter at length on the
motives for infanticide, argued that Hunter had “exalted the sense of shame
into the principle of virtue,” and had “mistaken the great end of penal law,
which is not vengeance, but the prevention of crime,” though Percival agreed
that the law should be amended to give more appropriate punishments ([25],
Chapter 4, Article 11). Later writers also objected that the crime was masked
by popular sentimentality, as lampooned by Alexander Ogston, future profes-
sor of medical jurisprudence at Aberdeen:

It has been deemed unfair, if not unjust, to doom to the same infamy and the same punishment
the hardened and atrocious criminal and the young female of character and reputable connections
who, betrayed by the arts of the base seducer, to avoid shame and disgrace and the ruin of all
her earthly prospects, is driven by a momentary impuise either to stifle her new-bom infant, or
to imbue her hands in its blood at its birth. . ..

It is not for me to dwell on the flimsy character of the pleas set up, in our courts of law, in
mitigation of the offence . . . particularly as these are beginning to be acknowledged on the part
of legislators . . . ([23], pp. 207-8).

The lack of interest in puerperal mania shown by the forensic experts is note-
worthy, since they always considered the diagnosis of insanity as part of their
brief. Paris and Fonblanque did suggest the possibility of puerperal mania
([24], Vol. 3, p. 129), but this was not taken up in Taylor’s more influential
work. In his first edition, Taylor briefly mentioned the possibility of mania,
but his description implied that such delirium rarely occurred before the third
day after birth, and often not for a fortnight; that those who destroyed their
children under this affliction usually lacked all motive to do so, and that they
never attempted to conceal the crime ([33], p. 654). His 1865 edition, after a
couple of decades of great controversy over infanticide, expanded this argu-
ment, but did not alter it. By definition, therefore, a woman who destroyed her
child at birth, who had a social motive for doing so, and who concealed her
crime, could not be suffering from a mental condition.

In spite of all pressure to change the law, little was done until the Infanti-
cide Act of 1922 fixed the concept of puerperal insanity more firmly into Eng-
lish law, and the crime was associated with manslaughter, subject to wide
discretion on sentencing, rather than murder.

Attitudes towards rape victims provide another example of medical prac-
tices which would today attract a rather different ethical interpretation ([26],
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p- 220 ff.). Unlike infanticide, there was little disagreement among the authors
either on the ambiguous physical signs of rape, or in attitudes to the victim.
Percival was sympathetic to the rape victim, as having lost “the most sacred of
all personal property,” but he then fell into a common pattern where more
effort was given to discrediting a rape charge than substantiating it ([25], Chap-
ter 4, Article 16). From Duncan’s lectures in 1800, students learned that rape
could not be committed on an able-bodied woman, unless she had fainted or
was overcome by drink [13]. In 1823 Paris and Fonblanque wrote:

It is at all times difficult to believe that in a mere conflict of strength, any woman of moderate
power of body and mind, could suffer violation, so long at least as she retained her self possession
([24], Vol. 1, p. 423).

In Christison’s lectures of 1831, this appears in his student’s notes as;

A woman possessed of her senses & natural strength can resist a rape — the weight of authority
seems to be against the idea that a woman’s will may be forced; — for if you admit it, how are
you to draw the boundary between forcing the will & seduction [9].

Taylor accepted that rape of a healthy woman was possible, but only if she
were overcome by narcotics, drink, terror or exhaustion; he also prefaced his
discussion by noting Amos’s comment from the 1830s that “for one real rape
tried on the Circuits, there were on the average twelve pretended cases!” ([33],
pp. 574-9). These views were echoed in 1878 by Ogston, who repeatedly
emphasized the likelihood of false charges of rape being brought either by
immoral women, or by those who regretted having given their consent to in-
tercourse ([23], pp. 119-23). In 1893, Dixon Mann in Manchester added a
class dimension; that rape of a healthy woman was more likely to occur in the
refined classes;

Women of the lower classes are accustomed to rough play with individuals both of their own
and of the opposite sex, and thus acquire the habit of defending themselves against sportive
violence. In the majority of cases such a capacity for defence would enable a desperate woman
to frustrate the attempts of her intentioned ravisher. A delicately nurtured woman, on the other
hand, is so appalled by the unwonted violence that her faculties may be partially benumbed,
and her powers of resistance correspondingly enfeebled ([22], p. 96).

Shortly afterwards, Harvey Littlejohn, who had succeeded his father as Pro-
fessor of Medical Jurisprudence in Edinburgh, was telling his students that
poor women and farm girls should be expected to have more presence of mind
than women of higher social status, but “Generally speaking a single woman
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can resist a single man” [21].

Nearly all the British authorities gave careful consideration to this topic in
moral as well as medical terms, and the example serves to show how certain
comments became fossilized in textbooks and lectures over long periods of
time. Since forensic medicine relied heavily on examples from case law, the
same cases and commentary were constantly repeated. By the nature of the
subject, medical jurists were drawn into consideration of the “moral” evidence,
such as assumptions about the nature of rape. These generalizations were handed
down through generations of students, often barely altered from one authority
to another. The development of conventional masculine wisdom about rape,
whether medical or legal, appears to have been closely mirrored in the courts,
where accusations of rape were extraordinarily difficult to sustain, and a large
proportion were not even brought to trial ([8], pp. 82—4).

By the end of the nineteenth century, forensic medicine had become a rag-
bag subject, containing the details of morbid anatomy, the clinical work of the
police surgeon, and the increasingly complex chemical analysis required for
toxicology and serology. Inevitably, the more complicated parts of the subject
were being separated from forensic medicine, and became the prerogative of
scientists rather than medical men. This left the forensic textbook with a resi-
due, not only of morbid anatomy and clinical investigation, but a slowly accu-
mulated collection of medical ethics, sometimes reinforced by legal
requirements, sometimes by convention.

Percival’s medical ethics were presented in a framework of medical juris-
prudence. As a man of the Enlightenment, the essential harmony between sci-
ence and justice, exemplified in the doctor’s legal role, appealed strongly to
him. John Gordon Smith’s long homilies on morality and forensic medicine,
while lacking Percival’s intellectual coherence, nevertheless echoed his con-
cerns. Later writers, like Taylor or Glaister, being mainly concerned with the
scientific detail of medical jurisprudence, tended to deal with the subject of
medical ethics simply in terms of the law’s demands on the medical profes-
sion. In the teaching of forensic medicine, medical ethics appeared as a blend
of legal decisions, professional etiquette, and social philosophy: and its expo-
nents would probably have been surprised at the efforts of modern writers to
disentangle them. In this unsystematic fashion, the student acquainted himself
with some of the basic principles of his profession, and, we might argue, ac-
quired in the process a body of folklore difficult to shake.
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NOTES

' There is an excellent list of the type of Continental writings on medical jurisprudence avail-
able to the educated medical man of the time in the first chapters of {24].

2 For further accounts, see the Lancet, 18 March 1856, p. 274, and 26 April 1856, p. 470.
*For a full account, see BM.J 15 July 1865, p. 50; 22 July, pp. 63—4; 29 July, pp. 102-3, and
[15], p. 164.

443 Geo. Il ¢. 58, and 49 Geo. 11l ¢. 14.
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CHAPTER 9

PETER BARTRIP

SECRET REMEDIES, MEDICAL ETHICS, AND THE FINANCES
OF THE BRITISH MEDICAL JOURNAL

This essay explores three themes relating to the use of patent or proprietary
medicines, the so-called *“secret remedies,” in the Victorian and Edwardian
periods. First, quackery in nineteenth-century Britain and in particular the at-
titudes of the Provincial Medical and Surgical Association (British Medical
Association, or “BMA?”, from 1856) towards it. Second, the economics of the
British Medical Journal (BMJ) and its relationship with its parent body, the
BMA: How was the Journal funded? Was it profitable? To what extent was the
Association reliant upon BMJ advertising revenue? Third, the BMJ’s well-
known campaign against the trade in secret remedies. These themes will then
be drawn together by examining how they related to Journal policy on the
acceptance of advertising from pharmaceutical and other companies. The ques-
tion to be asked here is: was this policy ethical?

QUACKERY AND THE MEDICAL PROFESSION

The popular notion of a quack, it has been suggested, is “of an ignorant and
unscrupulous pretender, often itinerant, who preyed on a credulous public for
profit; a confidence trickster” ([20], p. 14). Modern historiography, however,
is more circumspect, tending to eschew the word “quack” in favour of more
neutral terms such as irregular, fringe, or unorthodox practitioner. When refer-
ring to the early nineteenth or previous centuries there are sound reasons for
avoiding pejoratives, for with medical training and qualification highly vari-
able, it was often far from clear precisely who was the quack. A university
education was an unreliable guide when, in 1818, the Professor of Anatomy at
Trinity College Dublin could comment on “the deadness of things medical” in
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Oxford University ([21], p. 122). Neither did inclusion in the London and
Provincial Medical Directory necessarily count for much. “I think I could se-
lect a name or two,” wrote a correspondent to the Provincial Medical and
Surgical Journal, “for which their owners (as men of letters), can make no
higher claim than appending to their patronymics now in that Directory, the
letters M.S.O.F., that is to say, Member of the Society of Odd-Fellows” ([31],
5 May 1847, p. 252). As for the medical corporations, which were supposed to
regulate the profession, these were, in reality, unable to prevent the unquali-
fied from practising or even to warrant the skill and probity of their members.
Thomas Wakley, it should be remembered, built the reputation of the Lancet
by exposing quackery and incompetence in high, as well as in low places.

The distinction between regular and irregular practitioners was further
blurred by several factors relating to the use and abuse of medicines. First, the
“heroic” prescribing practices of many of the regular profession — large doses,
frequently administered — which, it is now recognised, may often have done
more harm than the ministrations of the unqualified ([10], p. 227; [26], Chap-
ter 7). Second, the government stamp on proprietary medicines (introduced in
1783 as a means of raising revenue) appeared to confer a spurious respectabil-
ity on them, amounting, not only in the eyes of their proprietors, to an official
seal of approval ([34], p. 14; [14], 11 March 1857, p. 155; [17], 4 Feb. 1857,
pp. 171-2). Third, and perhaps most important, the active involvement of the
orthodox profession with quackery. As Porter has noted, with reference to the
1830s, “top practitioners were up to the chin in quackish practices,” including
endorsement of patent medicines ([29], p. 226). Hence, the ethical rhetoric
was not always in step with marketplace reality.

John Gregory’s eighteenth-century, Lectures on the Duties and Qualifica-
tions of a Physician provided copious guidance in matters of medical ethics,
including on professional behavior with regard to nostrums and secret rem-
edies. Gregory argued that one of “the duties the physician owes to his pa-
tients” is that of “allowing them every indulgence consistent with their safety.”
Such indulgence included listening to suggested remedies, and not only be-
cause “every man has a right to speak where his health or his life is con-
cerned.” It was also possible that the “proposal may be a good one”™ and therefore
worth trying. Gregory went on to criticize faculty who rejected remedies pro-
posed by patients or their friends “from a pretended regard to the dignity of
the profession, but in reality from mean and selfish views.” If the patient was
determined to try a remedy, the physician could convey his disapproval, but,
Gregory thought that the physician had no right to complain if his advice was
rejected ([15], pp. 32-3).
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Elsewhere, in the same lecture, Gregory showed a degree of sympathy with
physicians who kept secret remedies or nostrums. He acknowledged that “the
bulk of mankind” has more respect for something imbued with an aura of
mystery and complexity. The implication was that this respect could contrib-
ute to the healing process. Hence, “when a nostrum is once divulged, its won-
derful qualities immediately vanish.” Only after a balanced discussion did
Gregory come out against nostrums, and then, somewhat grudgingly: “I am
persuaded,” he said, “that nostrums, on the whole, do more harm than good.”
While allowing that continental physicians of honour and reputation kept nos-
trums, he concluded that “still the practice has an interested and illiberal ap-
pearance.” Gregory even showed reluctance to criticize vendors of quack
medicines: “A vender of quack medicine does not tell more lies about its ex-
traordinary virtues, than many people do who have no interest in the matter;
even men of sense and probity.” To summarize, Gregory was opposed to se-
cret remedies, but willing to admit not only that there was something to be said
in their favor, but that physicians should accept the right of their patients to
experiment. His, therefore, was a relaxed and reasonable attitude ([15], pp.
59-61).

Gregory’s treatment of quack medicines was picked up and modified by
Thomas Percival, whose highly influential Medical Ethics was first published
in 1803. In Chapter Two, Article XXI, Percival stated that:

The use of quack medicines should be discouraged by the faculty, as disgraceful to the profession,
injurious to health, and often destructive even of life. Patients, however, under lingering disorders,
are sometimes obstinately bent on having recourse to such as they see advertised, or hear
recommended, with a boldness and confidence, that no intelligent physician dares to adopt
with respect to the means that he prescribes. In these cases, some indulgence seems to be
required to a credulity that is insurmountable: And the patient should neither incur the displeasure
of the physician nor be entirely deserted by him. He may be apprized of the fallacy of his
expectations, whilst assured, at the same time that diligent attention should be paid to the
process of the experiment he is so unadvisedly making on himself, and the consequent mischiefs,
if any, obviated as timely as possible. Certain active preparations, the nature, composition and
effects of which are well known, ought not to be proscribed as quack medicines.

In this section, which is recognizably “Gregorian” in origin, Percival repeats,
clarifies and strengthens his predecessor’s position. He emphasizes the physi-
cian’s responsibility to discourage the use of quack medicines but acknowl-
edges that patients intent on taking them should be shown indulgence. In the
last sentence of the Article, Percival makes a further concession to toleration,
recognizing the acceptability to the profession of “over the counter” drugs
provided that they were not secret remedies.
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It was in Article XX1I, dealing with the conduct of physicians themselves,
rather than what they should be prepared to tolerate with respect to patients’
wishes, that Percival adopted a much tougher line than Gregory:

No physician or surgeon should dispense a secret nostrum, whether it be his invention, or
exclusive property. For if it be of real efficacy, the concealment of it is inconsistent with
beneficence and professional liberality. And if mystery alone give it value and importance,
such craft implies either disgraceful ignorance, or fraudulent avarice ([28], pp. 44-45; [38]).

This pronouncement, definite and unequivocal as it was, was echoed by later
authors and codifiers, including the American Medical Association in 1847,
and by some from within the PMSA/BMA.. Take the Manchester Medical Ethical
Association, which was formed in 1847 with a committee dominated by PMSA
members. Of its eight rules, breach of which meant expulsion or refusal of
membership, three referred to patent medicines:

1. No member shall be the proprietor of, or in any way derive advantage from, the sale of any
patent or proprietary medicine.

2. No member shall give testimonials in favour of any patent or proprietary medicine, or in any
way recommend their public use.

3. No member, who may keep an open shop, shall sell patent medicines, perfumery, or other
articles than pharmaceutical drugs and preparations ([31], 11 Aug. 1847, p. 448; 17 Nov.
1847, pp. 639-41).

These rules spelled out Percival’s Article XXII while remaining silent about
the indulgence discussed in Article XXI.

Clearly some of these “post-Percivaleans,” went somewhat further than their
mentor in their strictures against professional involvement with proprietary
remedies. Percival had urged “some indulgence” where patients “under lin-
gering disorders” insisted on having a medicine which they had seen adver-
tised or to which they had been recommended. Furthermore: “Certain active
preparations, the nature, composition, and effects of which are well known,
ought not to be proscribed as quack medicines” ([28], pp. 44-5). However,
half a century later Jonas Malden, a leading light in the PMSA and a close
friend of its founder, Charles Hastings, said: “There are no secrets in true sci-
ence, —no private purposes to serve by it. . . . A nostrum should not be so much
as named among us” ([22], pp. 2223, emphasis added). In 1878 Jukes Styrap,
a founder of the Shropshire Branch of the BMA (see Appendix C) wrote in his
Code of Medical Ethics, that it was:
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derogatory to professional character...for a practitioner to hold a patent for any proprietary
medicine or surgical instrument; or to dispense a secret nostrum, whether it be the composition,
or exclusive property of himself, or of others: for, if such nostrum be really efficacious, any
concealment in regard to it is inconsistent with true beneficence and professional liberality;
and if mystery alone impart value and importance to it, such craft is fraudulent ({34], pp. 27-8).

Styrap’s code, like the AMA’s, owed more than a little to Percival whose pio-
neering work retained its relevance even seventy-five years after its first pub-
lication ([34], p. 3). But of more interest than Styrap’s “duplications” are his
omissions from and additions to the original text. Hence, when discussing
quack nostrums, the one section of Percival which Styrap ignored was that
which dealt with the circumstances in which tolerance was advisable. This
omission suggests a hardening of professional attitudes, as does Styrap’s in-
clusion of an additional precept: “It is also extremely reprehensible for a prac-
titioner to attest the efficacy of patent or secret medicines, o7, in any way, fo
promote their use . . .” ([34], pp. 27-8, emphasis added). This was more redo-
lent of Malden than of Percival’s subtler prescriptions. Indeed, drawing a line
from Gregory to Styrap, it is clear that in slightly less than 100 years the ethi-
cal position of the British profession with regard to quack medicines showed a
clear hardening of attitude.

Of course, the enunciation of principles is not necessarily synonymous with
their observance. After all, the professional ethics discussed here lacked the
authority and sanction of the State. In fact, as Charles Cowan of the Provincial
Medical and Surgical Association made clear when he read a report on Em-
piricism to the Association’s annual meeting in 1840, many regular practition-
ers were involved in the quack medicine trade. Not only did they endorse
certain proprietary remedies by allowing their names to be used in advertising,
but, Cowan alleged, “instances exist where medical men in the metropolis, of
supposed respectability of conduct, are secretly the owners of establishments
for the sale of quack medicines™ ([35], IX, 1841, pp. 44-5; [7]). This prompted
Thomas Jeffreys to enquire: “was it not well-known and acknowledged that a
great proportion of the medicines daily prescribed by the faculty were quackish
in their origin?” A dozen years later the editor of the Association Medical
Journal lamented that “cheating advertisements of pills, ointments and nasty
books” were not regarded by the profession “with the abhorrence which they
deserve” ([1], 21 Jan. 1852, p. 55). Many similar examples could be given.

So the line between orthodoxy and unorthdoxy could be vague, not least in
respect of drug prescription and endorsement, and the position of some regu-
lars did not bear close examination ([23], p. 245). Yet many of those who
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counted themselves qualified regulars were keen to firm up the distinction by
banning unqualified practice. Quackery, as Professor James Macartney said as
early as 1838, “ought to be visited with the most severe legal punishment, or at
the least to be made equal with the crime of obtaining money under false pre-
tences” ([35] VII, 1839, p. 34). Such opponents of quackery tended to justify
their views in terms of a determination to protect a gullible public which was
being defrauded by its purchase of useless and sometimes dangerous prepara-
tions, but there can be little doubt that they also wished to monopolize treat-
ment, advance their status and respectability, improve the market for their
services or, in the sociological jargon, achieve “professional closure.” So when,
in the early nineteenth century, the regular profession began to complain long
and loud about the quacks, it reveals, as Roy Porter has argued, more about
“the politicisation of medicine than of the fortunes of quackery itself” ([29], p.
222).

The Provincial Medical and Surgical Association was founded in Worces-
ter in 1832. At first it took little interest in medical politics, being more con-
cerned to foster medical science in provincial England. But from the late 1830s,
as the medical reform question, began to “warm up,” it paid increasing atten-
tion to political issues. One of its goals was to secure an Act of Parliament
which would suppress quackery, for quacks, far more than the medical corpo-
rations against which Wakley railed, offered the main threat to its members,
most of whom lived in England, outside London. The Provincial Medical and
Surgical Journal (BMJ from 1857) became the Association’s main weapon for
beating the quacks and advocating reform. Before considering the Journal’s
role in the secret remedies campaign, we need to consider the manner in which
it was financed, for this had important implications for its assault on quackery.

THE FINANCES OF THE BMJ

For various reasons the 19th century saw huge growth in the number of medi-
cal journals including, from 1823, weeklies which dispensed a varied diet of
news, opinion, scholarly articles and so forth ([2], pp. 612, [12], [18]). The
most successful weeklies were the Lancet, the Medical Times and Gazette, the
Medical Press and Circular and the BMJ. Although their formats were broadly
similar, there was one important respect in which the BMJ differed from its
competitors. While they were all commercial speculations, as it was to begin
with, it soon became the “organ of the Association.” As such it has gone, since
the early 1840s, to all Association members as a benefit of membership. Cop-
ies have always been available for purchase by non-members, but non-mem-
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ber sales have never comprised more than a small proportion of the print run.
So while sales have provided a major part of its rivals’ income, this has never
been the case for the BMJ. In 1896, for example, sales revenue amounted to
just over £1700, but this covered only about 7 per cent of editorial and produc-
tion costs. The deficit was made good in two ways: by advertising revenue and
subvention from BMA funds. In 1896 advertising income was about £15,500.
In order to balance the books the BMA had to hand over some £7000 of sub-
scription income to the Journal Department. This year was no freak. Until
comparatively recently the BMJ has been funded (in descending order of im-
portance) by advertising, subvention from BMA subscriptions and sales.

In contrast with its American counterpart, the American Medical Associa-
tion, no part of BMA subscriptions have ever been earmarked in advance for
its Journal. Practice has always been for Council (the BMA’s governing body)
to take surpluses and make good deficits. In the 19th century there never were
any surpluses. This had several implications. It diminished the BMJ’s inde-
pendence, helped create the impression that it was a loss-making operation
and thereby to foster criticism of it by BMA members, and encouraged those
who ran the Journal to chase advertising.

With the appointment of Ernest Hart as editor in 1866 (he served between
1867 and 1869 and again between 1870 and 1898) the need to maximize ad-
vertising revenue increased, for Hart made it clear when he was appointed that
he intended to spend his way to success. With longstanding complaints from
some BMA members about the amount of subscription income being pumped
into the Journal, and with limited opportunity for increased sales, his only
means of generating significant extra income was through advertising ([4],
[9], 1 July 1871, p. 20). Under Hart’s editorship advertising rates changed
little, but advertising revenue grew dramatically owing to the increased space
devoted to advertisements. By 1889 individual issues of the BM.J were carry-
ing 62 pages of advertising as against 56 of editorial matter. Ten years later the
ratio had become 80:64 in favour of advertising. Without advertising revenue
BMA subscription would have had to be far higher or the BMJ would have
been a very different publication. How higher subscriptions or a more limited
Journal would have reduced membership is, of course, a moot point.

So what was advertised in the BMJ? This is not easily established because
few volumes of the Journal were bound and preserved with their advertise-
ment pages. Rather, these were removed and destroyed, partly, no doubt, ow-
ing to problems of binding and storing such bulky material, but also because
advertisements were felt to lack enduring interest. To facilitate their easy re-
moval they were placed at either end of the Journal rather than being inter-
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spersed with editorial matter. Surviving advertising shows that the BM.J car-
ried advertisements for almost anything that doctors and their families, friends
and patients might buy, including musical instruments, food, drink, cigarettes,
clothing and holidays, as well as more strictly “medical” items. Medical ap-
pointments, books, equipment and journals were always prominent. Specific
products changed over time and reflected social and other trends. Homes for
inebriates and others in need of long-term care were to the fore by the eighties,
as were bicycles. Motor manufacturers were purchasing considerable space
by the end of the century. Even without undertaking a systematic analysis of
advertising content, it is clear that “chemical and medicinal preparations”
loomed large and provided a substantial proportion of the revenue which was
so vital to both the Journal and the BMA.

THE BMJ's CAMPAIGN AGAINST SECRET REMEDIES

With the passage of the Medical Act of 1858, the BMA’s concern about the
quack medicine trade scems to have diminished somewhat, thereby endorsing
Porter’s point that earlier complaints were related to the movement for medi-
cal reform. But from around 1880 the Association, mainly through the BMJ
and its Parliamentary Bills Committee (both of which were dominated by Ernest
Hart) again began to campaign strongly for controls on proprietary articles
([19], pp. 124-5). This was probably a response to the tremendous surge in
sales: the number of licensed vendors increase by around 55 per cent, and
receipts from the government stamp by close to 90 per cent, during the 1870s.
By the 1880s the patent medicine trade was thought to support as many as
1,000 owners and 19,000 employees; total sales amounted to some £1.5m per
year, and the stamp duty yielded government revenue in excess of £200,000
per annum. This boom is usually explained in terms of an improved working
class standard of living (more disposable income) combined with the intro-
duction of legal restrictions on the sale of opium preparations, and a reduction
in medicine license duty ([3], p. 125; [13], pp. 22-3, 203-4; [33], pp. 343-5;
[36], pp. 406, 61-8). It was fueled by the lay press which attracted acres of
highly remunerative proprietary medicine advertisements. Indeed, it is plausi-
ble that the late Victorian newspaper boom was largely financed by the ready
availability of such advertising.

The BMJ’s campaign employed a variety of strategies, including support
for legislation restricting sales to registered pharmacists and obliging manu-
facturers to reveal ingredients, criminal prosecution of those in breach of the
law, and the persuasion of newspaper proprietors to cease “prostituting their
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advertisement columns...to the service of a dangerous and often wicked class
of imposters” ([9], 1, 27 Jan. 1894, p. 208). In 1904, Hart’s successor, Dawson
Williams, commissioned a distinguished pharmacist, Edward Harrison, to
analyze a wide range of proprietary medicines with a view to identifying con-
tents ([24], pp. 254-5). Williams published Harrison’s findings in the BMJ
along with details of the (usually high) price of particular products contrasted
with the (usually minute) value of their ingredients. The series ran on an occa-
sional basis till the end of 1908, by which time dozens of products claiming to
cure almost every conceivable ailment had been exposed as valueless. In 1909,
many of the articles were reproduced in book form as Secret Remedies. What
they Cost and What they Contain [32]. It was tremendously successful, selling
around 62,000 copies in less than two years. A second, less successful, vol-
ume, entitled More Secret Remedies, was published in 1912. In addition to
analyses of quack medicines, this contained sections on “unqualified practice
through the post,” the advertising of medicines and the “expert” behind them
[25].

ADVERTISING ETHICS

The campaign against secret remedies has been seen not only as brilliantly
innovative medical journalism, but also as one of the BMJ’s (and the BMA’s)
shining achievements ([37], pp. 91-105; [19], pp. 273-7). There was, how-
ever, little truly original either in the medical press attacking nostrum mongers
and proclaiming the worthlessness of their goods, or in it criticizing the part
played in the trade by lay newspapers. The Lancet, for example, had revealed
the ingredients of quack medicines as long ago as the 1820s. In the 1850s,
John Rose Cormack, editor of the Association Medical Journal (soon to be
renamed the BMJ) had persuaded the editor of the Critic, a London literary
journal, to cease taking advertising for Holloway’s pills. Cormack even chided
the Lancet, normally an arch opponent of all quackeries, for allowing the in-
sertion of a quack advertisement: “If you denounce quackery in vehement
leaders, do not sell it a shelter in your advertising columns.” In 1865 the Dub-
lin Medical Press listed eighteen British and Irish newspapers which had been
persuaded to forego quack advertising ([1], 21 Jan. 1852, p. 55;[14], 8 March
1863, pp. 235-6; [17], 1, 1823,p. 62; 15 April 1837, pp. 130-1; [29], p. 223).
Also, if we look at what the BMJ campaign achieved, it is hard to point to
anything very specific. Certainly, the proprietary medicine trade was in no
way curtailed; neither can the BMJ be directly credited with the appointment
of the 1912 Select Committee on Patent Medicines which, in any case, had
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little immediate impact owing to the outbreak of the First World War. In fact,
there are grounds for arguing that the main significance of the secret remedies
campaign is in underlining the hypocrisy and dubious ethics of the Associa-
tion and its Journal.

After the BM.J published its first paper on secret remedies there was an
eighteen-month delay before further exposees were published. While this gap
owed something to Edward Harrison’s illness, another factor was receipt of a
letter from the editor of the Journal of the American Medical Association,
George Simmons, which raised doubts as to whether the BM.J’s own advertis-
ing columns were themselves free of secret remedies. Simmons, who explained
that the AMA was conducting its own campaign against secret remedies, listed
six such products which were being advertised in the BMJ, four of which had
been denied access to JAMA. His main objection to these was that they were
being advertised in the lay press and were available to the public “over the
counter,” though he was also concerned that their composition was not dis-
closed and hence that they might be prescribed by doctors ignorant of their
contents, simply on the claims of their manufacturers ([5], XIV, 10 Jan. 1906,
p. 214; [11], pp. 67-92, 107-31).

Responsibility for BMJ advertising rested with its business manager Guy
Elliston, who was also the BMA’s general secretary. He claimed that he re-
jected copy for “certain articles largely advertised in the lay press” and also
for medicines “at least those intended for internal administration, the ingredi-
ents of which are not stated in the advertisement,” liaising with the editor on
doubtful cases. The Journal and Finance Committee, having investigated, set
up an advisory committee but decided that the manager should continue to
accept advertisements at his discretion provided he was informed of the ingre-
dients of all preparations advertised. In practice, the Journal continued to carry
advertisements for medicines the composition of which was not disclosed.

In 1909 complaints about advertisements containing misleading or exag-
gerated statements were received from the BMA’s Birmingham branch, but
these were to no more effect than Simmons’s had been. Many dubious prod-
ucts continued to be advertised in the BMJ. Hence, in 1910 the National Brit-
ish Women’s Temperance Association complained about the Journal carrying
advertisements for “Wincarnis,” and other so-called medicated wines, which
it termed “one of the great class of quack secret remedies which are ruining
the Medical Profession and the public.” The NBWTA accepted that the adver-
tisements were “a lucrative source of income,” and also that their appearance
in BMJ advertising columns did “not necessarily imply” approval, neverthe-
less it called for the Journal to be closed to such products. In this instance,
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urged on by the BMA’s Annual Representative Meeting, subsequent advertis-
ing for Wincarnis and Hall’s Wine, a product which contained cocaine, was
rejected ([5], XVII, 26 Nov. 1909, pp. 12401, 1253; XVIII, 22 June 1910, p.
1300; 19 Oct. 1910, p. 1677; 21 Dec. 1910, p. 1855; [6], 26 Oct. 1910, pp.
1539—41). Sanatogen, diabetic whisky, other alcoholic drinks and a variety of
secret remedies, on the other hand, continued to appear.

In 1912, no longer content with confidential remonstration, JAMA criti-
cized the advertising practices of the BMJ (and other UK medical periodicals,
including the Lancet) in its editorial columns. The BMA, it said:

has...neglected to clean its own skirts. . . . No attempt has been made . . . to purge the British
medical profession of the innumerable fraudulent proprietary remedies with which it is
afflicted . . . nostrums . . . hold high revel in the advertising pages of high-class medical journals
in Great Britain. . . . Wherein is it any worse for the public to buy medicinal preparations about
which it knows nothing, than it is for medical men to prescribe medicinal preparations about
whose composition they know nothing? ([16]. 3 Feb. 1912, p. 349).

JAMA predicted that the proprietary medicine interest would be able to resist
demands for regulation by pointing to the unsatisfactory practices of the medi-
cal profession. The recently appointed select committee would, therefore,
achieve little.

Sure enough, when Alfred Cox, the BMA’s newly appointed medical sec-
retary appeared as a witness before the select committee he was subjected to
what he subsequently called “a very searching examination.” The BMAs writ-
ten evidence had called attention to “the extent to which financial considera-
tions apparently outweigh all considerations of honourable responsibility on
the part of many of the newspapers in this country.” But when confronted with
the 27 January 1912 issue of the BM.J, Cox had to agree that, of its first 34
pages, about 16 were filled with proprietary medicine advertisements. As he
later admitted in private, “it was evident to me that some of these advertise-
ments were so worded as to make the critical attitude of the Association to
other Journals rather difficult to maintain™ ([8], 10 Jan. 1913, pp. 2—4; [27],
pp- 127-30).

After his grilling Cox reported his misgivings to the BMA’s Journal and
Finance Committee, but in the discussion which followed Elliston pointed out
that to reject all the advertisements criticized by the Select Committee would
cost the Association around £ 1400 per year. Little was agreed other than to
reject future advertising for Sanatogen. The Journal continued to accept copy
for Angiers Emulsion which was one of the products criticized by both JAMA
and by the Select Committee. Thereafter, in every decade up to and including
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the 1960s (the last for which I have examined BMA files) serious criticisms
were raised either by academics, BMA members or other medical associations
about one or more of the food or drug preparations advertised in the BMJ.

The simple conclusion to all this is that the BMJ, in flouting its self-pro-
claimed canons of morality, acted in a hypocritical manner. Moreover, in prof-
iting from the advertising of secret remedies it was in clear breach of a
well-established ethical tradition which, as we have seen, counseled the pro-
fession to avoid all contact with secret medicines. Intent on attacking others
for making money out of proprietary articles, it behaved very differently when
it was itself in a position to profit from the trade. The secret remedies cam-
paign may therefore be dismissed merely as an example of a powerful interest
group advocating “ethical standards™ which it failed to meet itself. But is this
a high-minded and unrealistic assessment? After all the Journal did exclude
many advertisements involving it in considerable loss of revenue. In addition,
it would appear that its rival publications often carried similar advertising.
The BMJ was not therefore uniquely culpable. Even JAMA was, self-confess-
edly, carrying advertisements for proprietaries in 1905 ([11], p. 74). As for the
accusations of medical journals (such as JAMA) against their rivals, these must
be seen in the context of the competition for readers; mud-slinging was a part
of the circulation war. Not many years since, JAMA had had a specific griev-
ance against the BMJ when Ernest Hart, having been consulted about how
JAMA might be improved, contacted a large number of American practitioners
urging them to subscribe to the BM.J instead of its U.S. counterpart ([37], p.
135). So JAMA’s criticisms need to be critically assessed.

To be sure, the BM.J was caught in a cleft stick; obliged to rely on advertis-
ing to survive, it was also expected to exclude all manner of advertisements
lest they offend members or contradict BMA policy. As the organ of a mass
membership medical society the BMJ faced a harder task in accepting and
rejecting advertising copy than many other parts of the press, including, per-
haps, other medical periodicals, for it was a journal in whose direction, it has
been said, every BMA member claimed a voice ([30], LX, 1898, pp. 117-8).
Certainly the lay press was much less likely ever to be accused of “in effect
giv[ing] its blessing” to a product simply by carrying an advertisement for it.
Yet this was what Professor Yudkin of London University’s Department of
Nutrition argued when, in 1957, he criticized the BMJ for carrying an adver-
tisement for a slimming aid — ”Larson’s Swedish Milk Diet” — which he con-
sidered to be valueless.

The BMJ has discovered that advertising can be an area fraught with dilem-
mas on numerous occasions, including contraceptives in the 1930s, which
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outraged Roman Catholic members of the BMA, and cigarettes, which were
dropped in the late fifties — though only some years after Richard Doll and
Austin Bradford Hill had demonstrated, in the BMJ, a link between tobacco
smoking and lung cancer. Even an advertisement for Soviet Weekly drew a
letter of protest in 1954. Even so, once all the allowances have been made, the
secret remedies campaign and its aftermath still reveal a Journal that advo-
cated a standard of ethics which it regularly failed to achieve itself.

Finally, the episode provides a pointer to how medical historians should
approach questions of ethics. They should avoid the trap of thinking of these
simply in terms of written codes of conduct compiled by committees or indi-
viduals. Ethics might propose ideals but they are also concerned with regulat-
ing real relationships, whether between practitioners or between doctors and
patients. As such, they need to be assessed empirically within an “action frame-
work.” It should not be thought that ethical codes necessarily correspond with
prevailing practice. Indeed, the history of the BMJ’s secret remedies cam-
paign, viewed in the context of the Journal’s own involvement with the pro-
prietary medicine trade, draws attention to one gap which existed between
rhetoric and reality. Whether similar gaps existed elsewhere in the profession
is a question historians would be well advised to consider.
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CHAPTER 10

RUSSELL G. SMITH

LEGAL PRECEDENT AND MEDICAL ETHICS: SOME
PROBLEMS ENCOUNTERED BY THE GENERAL MEDICAL
COUNCIL IN RELYING UPON PRECEDENT WHEN DECLARING
ACCEPTABLE STANDARDS OF PROFESSIONAL CONDUCT!

INTRODUCTION

In 1858, legislation was enacted in Britain which created a statutory body
entitled the General Council of Medical Education and Registration of the
United Kingdom [13]. This title, which was subsequently described by Vis-
count Addison in the House of Lords as “a cumbersome name” the initials of
which “have often befogged many of us in the past” ([9], p. 913) and which
was later abbreviated to General Medical Council or “G.M.C.” { 14], contains
reference to the two principal functions of the Council: the determination of
whose name should be permitted to be placed upon the Medical Register; and
the determination of whose name should be removed from the Register. The
G.M.C. performed the first function by setting and monitoring educational
standards for doctors; it performed the second by holding judicial, discipli-
nary inquiries. [n exercising these functions, the Council, through its constitu-
ent bodies and Committees, indirectly became involved in the declaration of
acceptable standards of professional conduct and medical ethics.

At present, the Council has a legislative power to provide advice to mem-
bers of the profession on standards of professional conduct and medical ethics
and this function is undertaken principally by the Council’s Committee on
Standards of Professional Conduct and on Medical Ethics, the “Standards
Committee” ([15], s. 35). This Committee is directly involved in the prepara-
tion and revision of the guidance given to all registered medical practitioners
in the form of a small, forty-two page, blue-covered booklet entitled “Profes-
sional Conduct and Discipline: Fitness to Practise” [7].
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In the 1850s, however, when the G.M.C. was first established, no such for-
mal guidelines of good professional conduct existed but, rather, they devel-
oped out of the decisions handed down by the Council in disciplinary cases
decided over the years.

This essay will examine how this process of declaring acceptable standards
of professional conduct by the use of decided cases developed, and will raise
a number of problems which, arguably, it created in the nineteenth century and
which continue to cause concern today.

DISCIPLINARY JURISDICTION AND PROCEDURE IN THE NINETEENTH CENTURY

The G.M.C.’s power to hold disciplinary inquiries into the professional con-
duct of practitioners originally derives from section XXIX, of the Medical Act
of 1858:

XXIX. If any registered Medical Practitioner shall be convicted in England or Ireland of any
Felony or Misdemeanor, or in Scotland of any Crime or Offense, or shall after due inquiry be
judged by the General Council to have been guilty of infamous conduct in any professional
Respect, the General Council may, if they see fit, direct the Registrar to erase the Name of such
Medical Practitioner from the Register.

The Medical Act 1858 came into operation on 1 October 1858; as early as June
1860, the Council was called upon to institute an inquiry under section XXIX in
the case of Richard Organ ([6], 1, August, 11, 1859, p. 69; June 14, 1860, p. 81;
June 15, 1860, pp. 83-94; June 18, 1860, pp. 94-7; June 19, 1860, pp. 103—4).
No specific procedure had been laid down by Parliament, save for an obligation
to make “due inquiry” and the Council accordingly adopted a quasi-criminal
procedure following the advice of its lawyers. This first attempt at a disciplinary
inquiry resulted in a practitioner’s name being erased from the Register; how-
ever, the practitioner successfully applied to the High Court to have his name
restored on the Register, on the grounds that he had been denied an opportunity
of being heard [21]. Following this unfortunate start, the Council appointed a
Committee to prepare regulations for the hearing of proceedings under sections
XXVl and XXIX Medical Act of 1858 ({6], 11, July 1, 1861, p. 20). These were
adopted on 3 July 1861, generally employing a judicial, adversarial, quasi-criminal
model of procedure ([6], I1, July 3, 1861, pp. 42-3).

Initially, the Council was composed of twenty-four members who were all
able to be involved in the hearing of disciplinary cases, and usually most mem-
bers of the Council heard any given case [4]. This contrasts with the position
which obtained after 1950 ([14], s. 14) when smaller Committees were given
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jurisdiction to deal with disciplinary cases. All the members of the G.M.C.
were medically qualified until 1926. In that year the first lay member was
appointed to the Council ([6], November 27, 1956, XCIlI, p. 32), following a
celebrated disciplinary case ([6], XLVIII, May 24, 1911, pp. 524) and, in
part, owing to a concerted campaign by George Bernard Shaw to have a ma-
jority of lay members on the G.M.C. ([19], pp. 47-8). The function of lay
members on the Council is essentially to act as disinterested members of the
public who are able to represent the consumer’s interest in debates. However,
when hearing disciplinary cases, a certain tension arises between their non-
medical independence and their function as adjudicators of matters which some-
times require medical training and expertise.

Owing to the fact that G.M.C. members who sit on disciplinary cases usu-
ally do not possess legal qualifications, a good deal of reliance is placed upon
the lawyers who appear on behalf of the Council or complainant and the ac-
cused practitioner to ensure that cases are conducted in accordance with sub-
stantive and formal requirements of law. In the 1880s, it became the practice
to have Council’s solicitor present to conduct the case against the accused
practitioner, and also to have a barrister present, acting as a judicial assessor
giving advice on questions of law and ruling on the admissibility and weight
of testimony. The legal assessor, however, has never been formally involved
in voting during the adjudication of cases. The first legal assessor to be present
for a hearing on 26 April 1881, was the writer Charles Dickens’ son, Henry
Fielding Dickens ([6], April 26, 1881, XVIIL, p. 68).

DISCIPLINARY CASES 1858 TO 1883

Between 1858 and 1883, registered medical practitioners were given no writ-
ten guidance by the G.M.C. as to how they should regulate their professional
conduct so as to avoid disciplinary action. By reading reports of the early
disciplinary cases in the medical and lay press, they could, however, have
obtained some knowledge concerning the types of conduct which the G.M.C.
considered unacceptable. These included cases where practitioners had been
convicted of criminal offenses such as theft, fraud, forgery, perjury, abortion,
indecent assault, attempted sodomy, and arson. There were also cases in which
practitioners had been found guiity of “infamous conduct in a professional
respect.” These involved such matters as covering unqualified assistants, com-
mitting adultery with patients, publishing indecent work, improperly disclos-
ing confidential details of a patient’s condition, improperly using qualifications,
and obtaining registration by fraudulent means.
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As a way of alerting practitioners to the extent and nature of unprofessional
conduct, these cases were not altogether satisfactory for a number of reasons.
First, only a limited range of issues presented themselves for adjudication by
the Council and clearly not every type of misconduct was dealt with. For ex-
ample, prior to 1883, no practitioners had been found guilty of “infamous
conduct in a professional respect” for advertising, canvassing, or depreciation
of colleagues, although some complaints regarding such matters had been re-
ceived ([6], March 3, 1864, 111, p. 398; February 25, 1868, VI, p. 306; July 5,
1869, VII, p. 46; July 6, 1869, VII, pp. 49-50; July 7, 1869, VII, p. 57; July 12,
1869, VII, p. 121; December 16, 1869, VII, p. 3 ; Dec. 15, 1870, VIII, p. 6).
Indeed, on 27 November 1893 the Executive Committee of the Council was
able to resolve that no rule at that time had been laid down by the G.M.C. against
advertising and that advertising in itself was not to be regarded as “infamous
conduct in a professional respect” ([6], November 27, 1893, XXX, p. 266).

Second, although some details of cases were reported in the G.M.C.’s Min-
utes, it was not until April 1864 that reporters were permitted entry to discipli-
nary proceedings, subject to a power to exclude them whenever the Council
saw fit ([6], April 26, 1864, IlI, p. 16; see also, [10], 1864, I, p. 501). The
information publicly available to reporters was then extensively reported in
the medical press with, for example, the G.M.C.’s President, Dr. Paget, claim-
ing that “the agency of the press, giving publicity to our debates and proceed-
ings, has, I believe, more than doubled the powers of the Council” ([6], July 9,
1874, X1, pp. 12-3; see also, [10], 1874, 11, p. 64). Prior to 1874, however, few
practitioners were likely to be aware of the G.M.C.’s views regarding particu-
lar types of conduct.

THE WARNING NOTICES 1883 TO 1914

During the 1870s, the G.M.C. started to deal with cases in which practitioners
were charged with employing and covering unqualified assistants, and by 1883
the Council had considered nine such cases. Of these cases, only one resulted
in the charge being found proved although in that case the practitioner’s name
was not erased from the Register ([6], July 4, 1882, XIX, pp. 70-6).

On 21 April 1883, following the adoption of a report by the G.M.C.’s Com-
mittee on the Employment of Unqualified Assistants by Registered Practition-
ers, the Counci] made the following resolution:

That the Council record on its Minutes, for the information of those whom it may concern, that
charges of gross misconduct in the employment of unqualified assistants, and charges of dishonest
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collusion with unqualified practitioners in respect of the signing of medical certificates required
for the purposes of any law or lawful contract, are, if brought before the Council, regarded by the
Council as charges of infamous conduct under the Medical Act. ([6], April 20, 1883, XX, p. 91).

This, then, was the first formal indication which the G.M.C. gave of the defi-
nition and scope of infamous conduct in a professional respect. On 20 Novem-
ber 1886, the Council resolved that “steps should be taken with a view of
making public the above resolution” ([6], Nov. 20, 1886, XXIII, p. 152). This
was subsequently carried out in July 1887 by inserting the above resolution
twice in each of the leading medical journals ([6], July 25, 1887, XXIV, p.
402; [1], 1887, 2, p. 248; [10], 1887, 11, p. 229; [16], 1887, 95, p. 111; [5],
1887, 33, p. 293).

The Council continued to deal with cases of covering although it was not
until November 1888 that practitioners’ names were first erased from the Reg-
ister for this offense ([6], November 28, 1888, XXV, pp. 84-5; November 29,
1888, XXV, pp. 88-90; November 30, 1888, pp. 91--2). In each case, however,
the practitioners’ names were restored to the Register after twelve months
([6], November 28, 1889, XXVI, pp. 156-9, 161-3).

Throughout the 1880s and 1890s, the Council continued to refine and elabo-
rate upon its resolutions regarding the employment of unqualified assistants
([6], May 22, 1888, XXV, pp. 37-8; May 26, 1893, XXX, p. 64, November
23, 1897, XXXIV, pp. 121-2). By the turn of the century a formal “Warning
Notice” was issued to all newly registered medical practitioners and, after 1920,
reproduced in the front of the bound volumes of the Medical Register until
1958 (when it was replaced by the Notes of the Disciplinary Committee, and
then, after 1963 in the Blue Pamphlet).

By 1914, when the “Warning Notices” were revised and consolidated, they
contained brief advice on questions of certification, employment of unquali-
fied assistants, sale of poisons, association with unqualified persons, and ad-
vertising and canvassing. In addition, the Notices stressed that they did not
refer to every possible type of professional misconduct and that circumstances
could arise in which questions of professional misconduct fell outside the cat-
egories listed ([6], June 1, 1914, LI, p. 54).

The particular matters which were included in the “Warning Notice™ arose
directly out of disciplinary cases which had already been dealt with by the
Council, and thus represented a distillation of the ethical principles that emerged
from those cases ([11], pp. 149-51; [2], p. 419). Thus, it was clear that the
G.M.C. was not a Parliament for making professional law ([12], p. 2), and that
the “Warning Notice” was not a law or regulation made by the Council; “it was
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merely a condensed statement of the successive judgments of the court” ([12],
p. 12; see also, [8], pp. 39—41; [17], pp. 9—13). This point was emphasized in
the early 1900s when, following the issue of the Council’s “Warning Notice”
of 2 December 1901, with respect to the employment of unqualified pharma-
ceutical assistants, numerous practitioners objected to the G.M.C.’s trying cases
before declaring the offense illegal ([6], Dec. 2, 1901, XXXVIII, pp. 129-30).
In 1903, the Council received a six page petition, signed by 133 practitioners
resident in Scotland, objecting to the way in which the Council proceeded in
the setting and monitoring of ethical standards of professional conduct ([6],
Jan. 6, 1902, XXXIX, p. 278; May 28, 1902, p. 282; June 3, 1902, p. 100; Nov.
23, 1903, XL, pp. 249-53).

The Executive Committee of the Council replied by issuing the following
resolution:

The Executive Committee desire to point out that the General Council have no power to legislate
or to issue resolutions binding upon the profession and having absolute prohibitive effect. And
in view of their judicial functions in particular cases of professional misconduct, it is not desirable
to pass a resolution condemning any practice in general terms until a series of cases decided
before them has so clearly demonstrated the prevalence of that practice as to call in the opinion
of the Council, for a Warning Notice to the profession ([6], Nov. 23, 1908, XLV, pp. 224-5).

PROBLEMS IN THE DECLARATION OF STANDARDS

It now remains to consider whether or not the G.M.C.’s approach to the decla-
ration of acceptable standards of professional conduct — the extraction of ethi-
cal principles from disciplinary cases and the issue of statements summarizing
those principles after a series of cases has been disposed of — is the most effi-
cient and effective way of proceeding.

1. Lapse of Time

The first difficulty which, arguably, arises is that there was often a consider-
able lapse of time between the appearance of the G.M.C.’s “Warning Notice”
with respect to a given issue, and the initial hearing of disciplinary cases relat-
ing to that particular matter. Figure 1 depicts this problem diagramatically (see
also [20]).

The vertical axis to this figure shows the present range of disciplinary mat-
ters which are contained in the Blue Pamphlet, while time is indicated on the
abscissa. For each type of conduct three dates are provided: the date upon
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Year: 1860 (870 1883 1890 1900 1910 1920 (930 1940 1950 1960 1970 1980
Type of Conduct
Abortion RA [ ]
Alcohot Otfenses | ' 'Y
Attracting Patients 0 A [ J
Breach of Confidence BA ! ]
Cenificates NaA [ ]
Covering —_— R 8 A
Drug Oftenses [ [] A
Drug Prescription Ha 6
False Registration [ 7Y [ ]
Financial Offenses — Ma ]
Neglect o 4 -0
{ffenses Against the Person n A [ ]
Sexual Offenses Bk 9

Key: B = Date of first inquiry: & = Dale name first erased from Regisier: @ = Date first guidance issued

Figure | . Time lapse between hearing of initial disciplinary case, erasure, and guidance.

which a disciplinary inquiry was first conducted (indicated by a M); the date
upon which a practitioner’s name was first erased from the Register for that
type of misconduct (indicated by a A); and the date upon which the G.M.C.
first issued its “Warning Notice” or “Guidance” with respect to that type of
misconduct (indicated by a @).

For example, the first disciplinary inquiry involving a charge of “covering”
was heard on 5 July 1871 ([6], IX, pp. 17-20); the first instance in which a
practitioner’s name was erased from the Register for covering occurred on 28
November 1888 ([6], XXV, pp. 84-5); while the G.M.C. first issued its “Warn-
ing Notice” with respect to covering on 20 April 1883 ([6], XX, p. 91). In all
but two types of case, namely those relating to drug prescription and drug
abuse, the Council had dealt with cases and erased names prior to issuing its
“Warning Notices,” with often many years transpiring in the interim period. A
striking example relates to charges of “breach of confidence:” the first inquiry
into which was held on 5 July 1869 ([6], VI, pp. 41-5), but the G.M.C. did not
issue its formal guidance on breach of confidence until 24 November 1970 —a
lapse of some 101 years ([6], CVII, p. 29). In the case of “drug offenses,”
however, a different situation was obtained: guidance was actually issued some
six months prior to the first disciplinary inquiry. The dates and periods of time
involved for each type of conduct are presented in Table 1.
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Table 1. Dates of first inquiry, first erasure, and guidance by the GMC under the Medical Act of
1858, Section 29.*

Type of First First First Years Between

Conduct Inquiry Erasure Guidance Inquiry &
Guidance

Abortion 1878 1878 1958 80

Alcohol Offenses 1880 1893 1958 78

Attracting Patients 1884 1885 1899 15

Breach of Confidence 1869 1869 1970 101

Certification 1859 1861 1911 52

Covering 1871 1888 1883 12

Drug Offenses 1923 1936 1923 -.05

Drug Prescription 1917 1917 1923 6

False Certificates 1859 1861 1911 52

False Registration 1859 1859 1911 52

Financial Offenses 1861 1861 1958 97

Neglect of Patients 1879 1891 1951 73

Offenses Against the Person 1876 1888 1958 82

Sexual Offenses 1863 1863 1914 51

* Only cases involving convictions and improper conduct are included.

Although the G.M.C. has always stated that the matters dealt with in the
“Warning Notice” were not to be taken as an exhaustive list, practitioners could,
arguably, feel that they had been proceeded against before the conduct in ques-
tion had been professionally proscribed.

2. Absence of Explanation

The second difficulty that arises relates to the fact that the G.M.C. has always
maintained a strict policy of not elaborating upon, or explaining, the matters
dealt with in “Warning Notices,” because it believed that its judicial function
was inconsistent with playing an advisory role. Accordingly, practitioners who
contemplate embarking upon a course of action which may potentially bring
them within the G.M.C.’s disciplinary remit, are unable to ascertain in ad-
vance whether or not the proposed course of action will, or will not, be viewed
by the G.M.C. as “unprofessional.” This problem continues to cause concern
even today: for example, one practitioner, who was disciplined in 1983 for
issuing prescriptions for controlled drugs otherwise than in the course of bona
fide treatment, had requested guidance prior to embarking upon the treatment
in question, only to be informed that “the Council has hitherto issued no spe-
cific guidance on that subject” ([3], p. 113).
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Even where disciplinary proceedings have been commenced, practitioners
may feel that the G.M.C. has been disingenuous in identifying the precise
objections to the practitioner’s conduct. For example, one practitioner wrote
to the G.M.C.s solicitor on 26 June 1895 seeking an explanation as to why he
had been charged with publishing and circulating a book entitled “Electro-
Homoeopathic Medicine:”

I am left entirely in the dark as to what kind of objections are found by the General Medical
Council in these passages, and how | am to answer them ([6], July 22, 1895, XXXII, p. 194).

3. Dissemination of Guidance

In order for the G.M.C. to fulfill its role of setting and maintaining profes-
sional standards, it is essential that its proceedings and debates be widely dis-
seminated and brought to the attention of all registered practitioners. As already
mentioned, the G.M.C.’s debates prior to 1864 were closed to members of the
public, including registered practitioners other than members of the Council.
It was only after a concerted campaign by one G.M.C. member, Dr. Andrew
Wood, in the 1860s, that press reporters were finally permitted to report cer-
tain parts of the G.M.C.’s debates ([10], I, 1864, p. 501). The early reports of
proceedings in the medical and lay press were quite extensive: for example, in
1879 a report of the Executive Committee on the constitution and working of
the G.M.C. was able to conclude that:

the admission of reporters has made the profession fully cognizant of the proceedings and
debates, which have for the most part been published at length in the medical journals ([6],
March 18, 1879, XVI, p. 24).

Unfortunately, over the 137 year history of the G.M.C.’s existence, there has
been a steady decline in the extent to which information is reported with re-
spect to the G.M.C.’s activities. (Some of the reasons for the British Medical
Journal’s reticence are explored by Dr. Peter Bartrip in Chapter Nine of this
volume). If practitioners are expected to refrain from the commission of pro-
fessional misconduct, it is essential that they be provided with reasonably full
and adequate reports of instances in which their professional colleagues have
fallen foul of the G.M.C.’s professional conduct jurisdiction.
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4. Interpretation and Application of Guidance

A number of serious difficulties exist in relation to the extraction of accurate,
consistent, and workable ethical principles and rules of practice from decided
cases, and also with respect to the interpretation of the G.M.C.’s guidance.

A. Absence of Reasoned Decisions

Section XXIX of the 1858 Medical Act originally only gave the General Council
power to direct the Registrar to erase the name of a practitioner from the Reg-
ister, and the early Standing Orders which regulated disciplinary procedure
merely specified the form of resolutions to be voted upon with respect to
whether or not a conviction was proved, whether or not the offense amounted
to infamous conduct in a professional respect, and whether or not a direction
for erasure should be given. As such, there was little scope given for the Presi-
dent to make comments or give reasons for decisions arrived at, although by
1932 the Standing Orders provided for the announcement of decisions by the
President together with “such terms of reprimand, admonishment or otherwise
as the Council shall approve™ ([6], 1932, LXIX, Appendix XI, p. 343). In the
case of a Dr. Theobald, whose name had been erased in 1894 for publishing a
book on homeopathy, the practitioner had requested a rehearing on the grounds,
inter alia, that the Council had failed to give reasons for its decision ([6], Dec.
3, 1894, XXXI, pp. 159-60; July 22, 1895, XXXII, p. 195). The G.M.C.’s
solicitor, Mr. Farrer, however, confirmed that the Council “does not give rea-
sons for or explain its decisions” ([6], July 22, 1895, XXXII, p.195).

This practice seriously detracts from the ability of the accused practitioner,
other medical practitioners, and members of the public to understand and in-
terpret the G.M.C.’s ethical determinations. The failure to give reasoned deci-
sions may well leave the profession in some doubt as to what behavior
constitutes professional misconduct and what particular sanctions have been
imposed. In addition, the giving of reasoned decisions would greatly strengthen
the appeal process by enabling the appellate body to know precisely what
facts have been found proved, what view G.M.C. members took regarding
conflicting evidence, and what particular considerations were taken into ac-
count in mitigation or aggravation as affecting the choice of a particular sanc-
tion.

Some of the arguments that have been raised against the giving of reasoned
decisions include the possibility that individual G.M.C. members would differ
on the reasons given, it would be difficult to prepare a reasoned decision with
which everyone agreed in sufficient time to be delivered at the conclusion of
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the hearing, and that the preparation of such a decision would entail drafting
by the legal assessor with whose views everyone might not agree (see, [18], p.
106, para. 309). In addition, there is the fear that the introduction of reasoned
decisions would open the floodgates to all kinds of excessively legalistic and
technical arguments, and would lead to decision-makers being obliged to have
regard to prior decisions as precedents. As will be argued presently, the emer-
gence of a jurisprudence based on prior decisions could be seen as a wholly
worthwhile trend to be encouraged.

On balance, it appears that the arguments advanced in support of the obli-
gation to give reasoned decisions outweigh those against and it is clear that the
G.M.C.’s function of declaring ethical principles of good professional con-
duct would be enhanced if reasoned decisions were given in disciplinary cases.

B. Ad hoc Cases

A further difficulty with using disciplinary cases to declare principles of pro-
fessional conduct is that the cases which result in public hearings tend to be ad
hoc, disparate, and relate to their own peculiar factual circumstances. From
the earliest times the G.M.C. has emphasized that it will not act as a police
force for the profession in respect of discovering instances of misconduct, but
rather, cases are brought to the attention of the Council by independent public
authorities, such as the courts, or by individual complainants such as colleagues
or patients ([6], May 16, 1862, II, pp. 94-5; June 27, 1882, XIX, p. 17; May
22, 1888, XXV, p. 18; 1926, LXIII, Appendix 1V, p. 268; June 3, 1969, CVI, p.
9; June 2, 1970, CVII, p. 7; 1973, CX, Appendix IlI, pp. 186—7). Many factors
are responsible for prompting individuals or bodies to report cases to the Council
although generally dictates of fashion and topicality are important and these
often follow closely new legislative reforms and contemporary social events
or medical developments. For example, the occurrence of wars and changes in
immigration patterns, and medical matters such as the introduction of vacci-
nation, employment of medically unqualified assistants, the introduction of
midwives, developments in cosmetic surgery, and problems of alcohol and
drug abuse have all been associated with the incidence of cases of misconduct
being reported (see, [20], pp. 99—100).

In addition, once cases are notified to the Council, a filtering process takes
place in which the vast majority of complaints are excluded as being unsuit-
able for public hearing or as not raising questions of misconduct within the
jurisdiction of the Council. Accordingly, only a highly limited and selective
range of issues are adjudicated publicly and it is only these which generally
form the basis of the Council’s ethical guidance.
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C. Absence of Precedent

The third problem, already adverted to, is that the Council has almost never
relied upon the doctrine of precedent in deciding cases but rather considers
each new case in isolation and without reference to cases of a similar nature
which have arisen in the past. The reasons for this relate primarily to the ab-
sence of detailed reasons for decisions being given in cases, the fact that deci-
sions are given extempore, and the fact that decision-makers change frequently.
Thus, as the Lancet observed in discussing the case of Dr. Tarnesby in 1969:

An evolving system of case law such as that from which our common law continues to develop
is not to be extracted from the records of the Committee; and a lawyer, seeking to establish
from these a coherent pattern, is likely to withdraw baffled ([10], 1969, II, p. 305).

As a means of creating an ongoing body of ethical principles and practical
guidelines that have emerged from individual cases, the system that has evolved
is not altogether satisfactory in this regard. Generally, then, for these reasons,
it is, arguably, both inefficient and ineffective to attempt to declare ethical
principles and guidelines for professional conduct through the analysis of prior
disciplinary decisions of the Council and its Committees.

5. Unfair to Individual Practitioners

Finally, it seems to be unfair to require individual practitioners to undergo
emotionally and financially burdensome disciplinary proceedings in order for
general ethical and professional principles to be declared that will be of ben-
efit and use to the whole professional community. Rather, disciplinary pro-
ceedings should only be used once the principles and guidelines have been
established and alleged breaches of them identified.

LESSONS FROM THE PAST

In many respects the G.M.C.’s professional conduct jurisdiction is little differ-
ent today from the penal jurisdiction of the nineteenth century. However, one
important difference as already mentioned, is that the Council now has a leg-
islative power to provide advice to members of the profession on standards of
professional conduct and medical ethics. In addition, the G.M.C. is attempting
to improve relations between itself, the profession, and the public by, for ex-
ample, the appointment of a Press Officer and the provision of explanatory
notes to members of the public in hearings.
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Rather than perpetuate the manner in which ethical principles were extracted
and declared in the nineteenth century, it would, arguably, be preferable for
the Council’s Standards Committee to declare principles of professional con-
duct and ethics in novel areas of medical practice in advance of the Council
embarking upon disciplinary inquiries. In addition, there seem to be good rea-
sons for the Council actively to offer advice to practitioners with respect to the
scope and meaning of its guidance and to advise practitioners with respect to
the acceptability or otherwise of given conduct. Finally, it seems that those
involved in decision-making within the G.M.C. should show a greater will-
ingness to make use of precedent and to give reasoned decisions in cases.

NOTE

' We are grateful to the copyright holder, the Wellcome Trust, for granting us permission to
print this chapter; an earlier version was published in Medical History under the title “The
Development of Ethical Guidance for Medical Practitioners by the General Medical Council”
(1993, 37: 56-67).
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