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Injurious Acts as an Element in the Tort Responsibility

According the Jordanian Civil Law

(A Comparative Study)

Prepared by
Walid Mohammed Ibrahim Salameh
Supervision

Full Professor Dr. Mohammad Hatem Elbiate

Abstract

This Thesis sheds light on the basis of various aspects of tort
under the provisions of the Jordanian Civil Code, on
consideration that the starting point of tort arise from the element

of damage in terms of both direct perpetration and causation.

The researcher found out that the condition for compensation has
always been a point of disagreement between a wide variety of
trends of jurisprudenceand jurists across various ages and times.

This disagreement had



its own reasons and justifications based on the exigencies of
justice, logic and reality, pursuant to the universal maxim
"Change of rulings as times change is undeniable". Additionally,

this disagreement led to the opening

of a new horizon for our contemporary jurists to use independent
reasoning (ljtihad) and deductive analogy (giyas) to create a rule
for direct perpetration and causation that suits the affairs of

contemporary time.

In the light of the foregoing, the researcher found out that
transgression in its broad meaning constitutes the legal basis for
establishing an event of liability of a perpetrator and causative for
damage in our present time. Accordingly, we have recommended
to our Jordanian legislator to amend Article (257) and eliminate
the two cases of willfulness and conduct conducing to damage

as transgression in its wider meaning implies willfulness.



Regarding the case of combined direct perpetration and
causation of damage, which is addressed by Article 258 of the
Civil Code of Jordan, where the wrong-doer is held liable for both
direct and causation of damage without taking the exceptions

stipulated by the Islamic Jurisprudence into consideration; this

combined liability led to contradicting judgments by the Court of
Cassation. Based on the foregoing, the researcher has
suggested to the Jordanian legislator to add these exceptions to

article (258) and repeal article (259) in light of this amendment.

Regarding the legal basis of the liability for third party’s action,
the researcher has found that the basis of the Custodian’s liability
is the wrongdoing which is based on an assumption the contrary
of which can be proved, and the basis of the principal’s liability
for the actions of its subordinate is compensation, as the principal
guarantees the damage resulting from the error of the
subordinate and cannot evade such liability when its elements

are complete..



As for the legal basis of the liability for action of things, the
researcher has found that the legal basis of the liability arising
from an animals’ action is transgression which has to be proved
by evidence.. Additionally, the legal basis of the liability of a
landlord or the person incharge of the building is the assumable
transgression the contrary of which can be proved. As regards
the legal basis of liability for damages caused by things that
require special attention and mechanical machines, this is an

assumable transgression the contrary of which can be proved.

Accordingly, all of that led the researcher to a number of
significant legal conclusions and recommendations which are

included in the final Conclusion of this thesis.
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