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GENERAL EDITOR’S PREFACE 
TO THE HISTORICAL VOLUMES 

OF THE TREATISE

In the preface to Volume 7 of this Treatise, Andrea Padovani and Peter Stein 
point out that the volume purposely omits to treat the rationalistic natural-law 
school of the 17th and 18th centuries, this despite the volume being entitled 
The Jurists’ Philosophy of Law from Rome to the Seventeenth Century. This 
is how they explain why Volume 7 does not, despite its title, discuss Grotius 
(1583–1645) and the so-called natural-law school: 

It is not by any accident that we have omitted to treat [...] the rational school of natural law. True, 
this school must be credited with affording the best innovation that juristic reflection would see 
in seventeenth-century Europe. But then an enquiry into the doctrines of the natural-law theo-
rists would take us too far from our main focus, which is the jurists’ philosophy of law. Now, it 
is well known that not only the jurists contributed to bringing out the new natural law, but also 
philosopher-jurists and philosophers tout court. Exemplary in this regard is Hugo Grotius. He 
was not a philosopher and had no philosophical interests properly so called, yet he grounded the 
validity of his thought on a whole series of speculative questions that cannot be ignored. In short, 
given any problem, such as defining “just war,” the solution for it had to be forged on philosoph-
ical grounds, and only then would it find confirmation or validation through the authority of the 
ius commune. This procedure was common to the entire modern school of natural law. [...] The 
exponents of this scientific movement forsook all interpretive activity (no longer deemed useful) 
devoting themselves instead to the effort of “discovering” a new law, a law capable of sustaining 
each nation, and the family of nations, in its future course. The natural-law theorists found that 
the source of law no longer lay in the Corpus Iuris Civilis or the Corpus Iuris Canonici, but rather 
lay in the “nature of things,” the only standard, certain and constant, by which to assess human 
behaviour. Thus, we no longer see in their treatises any mention of the methods of textual inter-
pretation—no argumenta or loci devoted to that subject—which for three centuries had been the 
focus of the commentators and their exegesis. And not just anciently, either: most of the modern 
European jurists who practised law continued to be faithful to the canons of that long tradition. 
(Volume 7 of this Treatise, XIV–XV; italics added on first and second occurrence; in original 
everywhere else)

This passage contributes to illustrating the guidelines adopted in planning 
out the eleven volumes making up this Treatise, and the historical volumes in 
particular (Volumes 6 through 11). Indeed, in the preface to the theoretical 
volumes of this Treatise (Volumes 1 through 5), I indicate, on page XXI of 
Volume 1, that among the distinctions that from the outset served as guiding 
principles at the meetings held to plan out the Treatise project was the distinc-
tion (tracing back to Norberto Bobbio) between the philosophers’ philosophy 
of law and the jurists’ philosophy of law. Accordingly, the first of the histori-
cal volumes—Volume 6, entitled A History of the Philosophy of Law from the 
Ancient Greeks to the Scholastics, edited by Fred D. Miller, Jr. and Carrie-Ann 
Biondi—is dedicated to the philosophers’ philosophy of law from ancient 
Greece to the 16th century, and spans from the early Greek thinkers to early 
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modern Scholasticism. And the second of the historical volumes, Volume 7 
(entitled The Jurists’ Philosophy of Law from Rome to the Seventeenth Century, 
and edited by Andrea Padovani and Peter Stein) is dedicated precisely to the 
subject stated in its title, namely, the jurists’ philosophy of law, and as such acts 
as a complement to Volume 6. 

Then, too, there emerges from the previously quoted passage by Padovani 
and Stein a further kind of philosophy of law which came to bear in planning 
out the historical volumes of this Treatise. In fact, alongside the philosophers’ 
philosophy of law and the jurists’ philosophy of law, we thought it appropriate 
to introduce the legal philosophers’ philosophy of law: the philosophy of law 
par excellence. Prior to the modern era there was no distinct discipline that 
could be called “legal philosophy”: It was only in the modern age that thinkers 
began to view themselves as legal philosophers.1

For a long time, and in particular in the reaction that German legal positiv-
ism mounted against it, the “rational school of natural law” (as Padovani and 
Stein call the rationalistic natural-law theory of the 17th and 18th centuries) 
was regarded as the philosophy of law, meaning the legal philosophers’ philoso-
phy of law: It was regarded as the Rechtsphilosophie par excellence. (Rechtsphi-
losophie is a German expression that, in the light of what I maintain in Vol-
ume 1 of this Treatise, would be better translated to “the philosophy of what 
is right.”) In this sense, the philosophy of law of the rationalistic natural-law 
school was the first classic instance of what I am calling here the legal phi-
losophers’ philosophy of law. Now, there are of course theoretical differences 
that distinguish these legal philosophers from one another, but then they all 
laid at the foundation of their doctrines a series of speculative questions from 
which they derived systems of ethics ordine geometrico demonstrata (Benedict 
de Spinoza, 1632–1677) or systems of natural law methodo scientifica pertracta-
tum (Christian Wolff, 1670–1754). In other words, citing the title of a work by 
Wilhelm Leibniz (1646–1716), one of the fundamental aspects characterising 
the rationalistic natural-law school is a nova methodus discendae docendaeque 
jurisprudentiae, a new method for learning and teaching legal science, a meth-
od that leads to a systematic construction or reconstruction of law.2

1 I am using here a formulation kindly suggested to me by Fred Miller, Jr.
2 “The Nova methodus is aimed at reducing law to systematic unity, this by giving legal ma-

terial an order that ascends to simple principles from which to obtain exceptionless rules. This 
material is, again, Roman law [it is so in Leibniz’s Nova methodus, but not with any of the other 
exponents of the new natural-law theory], the law which at that time [when Leibniz was writ-
ing] was in force in Germany as the ius commune, but a ius commune reordered on the basis of 
a new method, a method using which the law can be rationalized and hence endowed with the 
unity which in the Justinianian system it lacked. The system Leibniz envisioned and put forward 
must be such that, as a complete whole, it provides a solution for each question, and must do so 
through precise arguments expressed in a rigorous language, on the model of logical-mathemati-
cal procedure” (Fassò 2001, 189; my translation; cf. also ibid., 186). 
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The rationalistic natural-law school—traditionally made to begin with Gro-
tius—developed in the 17th century and received its classic Enlightenment 
form in the 18th century: It was the first philosophy of law to be considered a 
legal philosophy par excellence, the legal philosophers’ philosophy of law.

The second classic instance of a legal philosophers’ philosophy of law in 
the history of legal thinking was, ironically, German legal positivism itself, 
which proclaimed the end of the legal philosophers’ philosophy of law as em-
bodied in the rationalistic natural-law theory of the 17th and 18th centuries 
and replaced it with the Allgemeine Rechtslehre, that is, with the general doc-
trine, or theory, of law.3

Hence, from the 17th to the 19th century, the legal philosophers’ philoso-
phy of law (understood as legal philosophy par excellence) developed in vari-
ous forms, and took different names, following a formalistic path and taking 
as well a strong systematic approach: It runs from the so-called natural-law 
school to the legal positivism of German inspiration. 

This last orientation, in turn, German formalistic and systematic legal posi-
tivism, reached its most refined version in the 20th century, with Hans Kelsen 
(1881–1973), who gave us a very sophisticated representation of the legal sys-
tem—a glorious and fragile representation of das Recht (“what is right”) als 
Rechtsordnung (“as a system of what is right”) that had the strengths and the 
weaknesses of a daring cathedral of crystal. 

In the second half of the 20th century, Kelsen’s formalistic legal positivism 
spread not only in civil-law countries (even outside of Europe: in Latin Ameri-
ca, for example), but also, in some measure, in common-law countries, this on 
account of the influence that Kelsen’s work and thought had beginning from 
the time of his emigration to the United States. Of course, as is well known, 
there is a native and very important empiricist legal positivism in Anglophone 
countries that traces back at least to Hobbes and was then developed in the 
so-called analytical jurisprudence, whose fathers are Jeremy Bentham (1748–
1832) and John Austin (1790–1859).4

If we go back now to the observations made at the beginning of this pref-
ace, we can see that Volumes 6 and 7 bring out the twofold distinction (trac-
ing back to Bobbio) between the philosophers’ and the jurists’ philosophy of 
law in a complementary fashion: Volume 6 (edited by Fred D. Miller, Jr. and 
Carrie-Ann Biondi) is mainly a history of the philosophers’ philosophy of law 
from the early Greek thinkers to the 16th century; and Volume 7 (edited by 

3 Or again, we might call this the “general doctrine of what is right,” in keeping with the 
view I argued in Volume 1 (and in particular in Chapters 1 and 14) of this Treatise.

4 I just qualified Anglophone legal positivism as “empirical” and did so to stress its differ-
ence from the German-inspired legal positivism of Europe, which by contrast is formalistic. I will 
not enter here into any detail, as into American and Scandinavian legal realism, since these mat-
ters I leave to the discussion in Volumes 8 through 11.
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Andrea Padovani and Peter Stein) is dedicated to the jurists’ philosophy of law 
from Rome to the 16th century, and as such acts as a complement to Volume 6.

In Volumes 8 through 11, dedicated to the period running from the 17th 
to the 20th century, the underlying distinction is, instead, the threefold dis-
tinction sketched above between the philosophers’, the jurists’, and the legal 
philosophers’ philosophy of law. These three philosophies of law are present 
in various forms in these volumes, however much not always in explicit dis-
tinction from one another, the reason being that the distinction was meant to 
be a principle for each author to interpret freely, according to his view of the 
purposes and contents of his volume. Volume 8 is a history of the philosophy 
of law in common-law countries from the 17th to the 19th century and, as is 
observed by its author, Michael Lobban, it is “primarily concerned with ju-
rists’ and legal philosophers’ understandings of law, rather than with those of 
philosophers.” Volume 9 is a history of the philosophy of law from the 17th 
to the 19th century in civil-law countries. Volume 10 can be considered in the 
first instance an ideal continuation of Volume 6, and hence a history of the 
philosophers’ philosophy of law from the 17th to the 20th century, but it also 
discusses some thinkers, such as Grotius and Pufendorf (1632–1694), whose 
philosophy of law we might properly describe as a legal philosopher’s philos-
ophy of law. Volume 11, the last of the Treatise volumes, is concerned with 
20th-century philosophy of law overall, in civil-law and common-law countries 
alike.

For the background leading up to the Treatise, and for the acknowledge-
ments, I refer the reader to Sections 2 and 3 of the editor’s preface to the five 
theoretical volumes, a preface found in Volume 1. The assistant editor’s pref-
ace, by Antonino Rotolo, also in Volume 1, presents, instead, the editorial rules 
on which the Treatise is based.

In fine, I should like to take the opportunity of this preface to note that it 
would not have been possible to carry through the Treatise project without the 
care and farsightedness of the people at the publishing house (initially Kluwer, 
now under Springer). I have fond memories of a meeting I had, in 1995, with 
Alexander Schimmelpenninck and Hendrik Van Leusen. A word of thanks 
goes also to those at Springer who have since been entrusted with the Treatise 
project.

Enrico Pattaro

University of Bologna
CIRSFID and Law Faculty
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with the authors, who wrote excellent drafts and revised them in response to 
editorial suggestions. Most of the authors and several discussants convened at 
two symposia, chaired by Douglas B. Rasmussen, to discuss early drafts and 
plans for this volume. We gratefully acknowledge the support of the Liberty 
Fund (and especially Douglas Den Uyl and Emilio Pacheco) for holding these 
symposia and releasing the copyright of the papers so that they could be pub-
lished here.

In addition to the authors, the following individuals provided advice and 
comments on the manuscripts: Kevin Crotty, Richard Epstein, John Haldane, 
Richard Helmholtz, David Keyt, Louis Lomasky, Phillip Mitsis, Charles Nalls, 
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Mahesh Ananth compiled the initial bibliography and abbreviations, and 
Galen Foresman and Pamela Phillips corrected the page proofs. The staff of 
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both editions of this volume.

This second edition became necessary after questions arose concerning 
Chapter 14 of the first edition submitted by Martin Stone. We were informed 
by the Katholieke Universiteit Leuven that, following an investigation of allega-
tions of plagiarism against the author, it had retracted its affiliation with the 
publication. The unfortunate affair is documented in an article, “40 Cases of 
Plagiarism,” by M. V. Dougherty, P. Harsting, and R. L. Friedman in Bulletin 
de Philosophie Médiêvale 51 (2009), 350–91. The editors extend their apologies 
to the authors whose work was inappropriately used and to readers who were 
misled. We are grateful to Enrico Pattaro and to Springer for making every 
effort to rectify the problem, including the publication of this replacement vol-
ume. We also thank Annabel Brett for contributing a new Chapter 14, which is 
an excellent original treatment of the later scholastic legal philosophers.
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Prologue

NEAR EASTERN ANTECEDENTS 
OF WESTERN LEGAL THOUGHT

by Fred D. Miller, Jr.

Western legal philosophy, like a stream flowing over three millennia, was 
fed by far-flung tributaries. A major spring was ancient Greek law and legal 
thought, manifested in a variety of sources, including poets, historians, orators, 
philosophers, and sophists (see Chapter 1). Greek philosophers made major 
contributions, including Socrates, Plato, and Aristotle and their followers, 
as well as the Hellenistic schools of philosophy (see Chapters 2–5). Another 
wellspring of Western legal philosophy was Roman jurisprudence, presented 
in a systematic manner by legions of Roman jurists. The combined influence 
of Greek philosophy and Roman law was evident in the Roman philosophers 
Cicero, Seneca, Epictetus, and Marcus Aurelius (see Chapter 6). A third im-
portant source was ancient Jewish legal thought, arising with the traditional 
Mosaic code and culminating in the Talmud. Emerging as a Jewish sect, Chris-
tianity soon became a separate branch and a distinct and powerful fourth in-
fluence on Western European medieval legal philosophers (see Chapter 7). St. 
Augustine’s philosophy of law represented a major confluence of the Greco-
Roman and Judeo-Christian streams of thought (see Chapter 8). Another im-
portant tradition was Islamic thought, represented by Alfarabi, Avicenna, and 
Averroes, which directly influenced Jewish philosopher Maimonides and in-
directly Catholic philosopher Thomas Aquinas, and presented a fundamental 
challenge to European philosophers of law in the Middle Ages (see Chapter 9). 
Finally, the revival of Roman law and the development of Christian canon law, 
together with the rise of scholastic philosophy in the late Middle Ages, infused 
new concepts and theories into medieval European law codes and thereby cre-
ated fertile ground for early modern Western legal philosophy (see Chapters 
10–14).

Although Western legal philosophy arose in ancient Greece, the Greeks 
themselves recognized the existence of far older legal traditions. Aristotle re-
marks that the Egyptians “are thought to be the most ancient of people, and 
they have acquired laws and a political order” (Pol. VII.16.1329b32–3). The 
great antiquity of the Egyptian legal system is also accentuated in the story in 
Plato’s Timaeus about the visit of Solon of Athens to Saïs in Egypt, where he 
interrogated priests about early history. The priests told him that “you Greeks 
are forever children” and “you have in your souls no belief about antiquity 
handed down by ancient tradition” (Tim. 22b4–8). While the Greeks had for-
gotten their own distant past due to a series of natural catastrophes, the Egyp-
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tians, who were sheltered in the Nile valley, retained their history and social ar-
rangement for 8,000 years according to their sacred scriptures. The priests re-
ported that Athens already possessed a constitution 9,000 years before, which 
resembled the current Egyptian legal system (Tim. 23e2–6, 24a2–4; cf. Laws 
II.656d5–657a2). 

Later, during the Hellenistic and Roman periods, it was claimed that early 
Greek statesmen were inspired by Egyptian archetypes. Diodorus Siculus (ca. 
80–20 B.C.) mentions reports “in the records of the sacred books of Egyptian 
priests” that, in addition to Solon, Lycurgus the legislator of Sparta and Plato 
himself visited Egypt and “incorporated many Egyptian nomima (customs or 
statutes) into their own legislation” (Library I.96.1, 98.1). Plutarch (ca. A.D. 
45–121) (Lyc. 3.6) also cites Egyptian claims, confirmed by some Greek histo-
rians, that Lycurgus visited them and copied some of their institutions. On the 
basis of such texts it has been argued that Greek political and legal philosophy 
was heavily indebted to Egypt. Whether these events actually occurred, how-
ever, is questionable. Lycurgus was a semi-mythical figure about whom little 
is certain, and there is no early report of him going to Egypt. Solon did visit 
Egypt, according to Herodotus (490–425 B.C.) (History I.29–30), but only 
after finishing his legislative work in Athens. Herodotus (History II.176; cf. 
Diodorus Siculus, Library I.77.5) elsewhere says that Solon copied an Egyp-
tian law against idleness, but this seems to be an error later corrected by Theo-
phrastus (Plutarch, Sol. 31.2), who writes that Pisistratus, not Solon, laid down 
this law. As for Plato, there is no evidence in his own writings or other classical 
sources that he visited Egypt or had firsthand knowledge of Egyptian laws.1

Granted that the claims of direct influence are exaggerated and poorly sub-
stantiated, the question remains whether Greek legal thought was stimulated 
in a subtler, more general way by contact with Near Eastern societies. Greek 
merchants and mercenaries frequented Egypt by the end of the sixth centu-
ry, and the Greeks had extensive commercial ties with Asia much earlier than 
that. Scholars have detected foreign influences in Greek religion, philosophy, 
and science (e.g., mathematics and astronomy). “In a much broader context, 
eastern influences helped shape the development of Greek religion, crafts, art 
and architecture, technology (both civil and military), coinage, and writing. 
Although more debated, such influences are visible also in social, legal, and 
political phenomena, such as tyranny, the enactment of written law, and the 
symposium” (Raaflaub 2000, 51).

1 Bernal 1987, 53, 103–8, alleges extensive influence based on evidence about Lycurgus and 
Plato. Lefkowitz 1996, 75–6, 81–2, however, notes problems in Plato’s guarded account of Solon 
in Egypt (which Critias heard from his grandfather, who heard it from his father), questions the 
historicity of the later anecdotes, argues that such stories of influence become suspiciously more 
colorful and detailed over time, and concludes that “[t]he idea that early Greek law was inspired 
by Egyptian law is a historical fiction.” See also Vasunia 2001.
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The question of Egyptian influence is complicated by the fact that the 
study of Egyptian law presents serious problems of its own. The legal docu-
ments of Egypt, mainly kept on papyrus or ostraca, have largely perished, and 
what has survived is often incomplete and difficult to interpret (e.g., the frag-
mentary edict of Horemheb from the nineteenth dynasty, ca. 1300 B.C.). Yet 
a text from the eighteenth dynasty (thirteenth century B.C.) affirms that “ev-
erything is done according to what is specified by law” and refers to recorded 
legal precedents, and “thousands of legal documents of trials, inheritance, and 
transfers of real and personal property, attest to the functioning legal system” 
(Brewer and Teeter 1999, 73; see also Théodoridès 1971; Lorton 1995; Jas-
now 2003, 255). But it is debatable whether Egypt had a regular system of law 
courts following genuine legal codes, in the sense of systems of laws promul-
gated by a king, during most of the dynastic period. There is also a danger of 
projecting later legal categories (deriving from the Greeks and Romans) back 
into Egyptian thought, a process no doubt already underway by the Hellenis-
tic period (Kruchten 2001, 279).2 Nonetheless, some Egyptian legal terms have 
been thought to offer parallels to important Greek concepts. One such word 
hp, understood to correspond to “law,” is also often used for a “decree,” for 
example, of a pharaoh, although it has a broader meaning of “rule” or “reg-
ulation,” and can even refer to the regular movement of a planet (Kruchten 
2001, 277–8).3 The legal term hp came into common usage during the Mid-
dle Kingdom (Jasnow 2003, 255). Another word ma‘at is often interpreted as 
“justice” or “truth.” In addition to naming a goddess, the word refers to the 
cosmic order, which holds together the natural world, the kingdom of Egypt, 
and the individual subject. Ma‘at has a normative connotation, for the gods 
placed the pharaoh on earth “forever and ever, judging mankind and propitiat-
ing the gods, and setting (ma‘at) in place of disorder” (Vasunia 2001, 128). In 
a social context it involves reciprocal justice: “The reward of one who does 
something lies in something being done for him. This is considered by god as 
ma‘at” (Assmann 2002, 128). The extent to which individuals internalize ma‘at 
in this life determines their fate in the afterlife (Assmann 1996).4 Ma‘at “goes 
down into the necropolis with him who renders it” (trans. Wilson 1946, 94). 
In the Book of the Dead, during postmortem judgment the deceased’s heart is 
weighed on a scale against an ostrich feather, a hieroglyphic symbol for ma‘at 
(see Taylor 2001, 36, fig. 17). The value of impartial justice is assumed in the 

2 By the end of the Ptolemaic dynasty in the late first century B.C., the Egyptians had an 
elaborate judicial system. “The entire body of the laws was written in eight volumes which lay 
before the judges,” reports Diodorus Siculus (Library I.75.3). He also mentions the legend that 
the laws were initially laid down by the first pharaoh Menes (compared to Lycurgus), who had 
received them from the god Hermes (i.e., Thoth) (ibid., I.94.1). But these phenomena may well 
reflect Greco-Macedonian influence.

3 Nims 1948 discusses the later use of hp in demotic.
4 See Tobin 1987 on ma‘at in comparison to the Greek term dikê.
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injunction of the vizier Ptahhotep (probably sixth dynasty, 2345–2181 B.C.) to 
judges to “hew a straight line […] do not lean to one side” (as quoted in Brew-
er and Teeter 1999, 73; cf. similar passages in Wilson 1946, 98–100). Similarly, 
a Middle Kingdom papyrus states that “partiality is abhorrent in god’s eyes” 
(as quoted in Assmann 2002, 155). The underlying principle of human equal-
ity is implied by a pronouncement of the sun god: “I have made each man the 
same as his neighbor and have prohibited that they do wrong. But their hearts 
have violated my commands” (as quoted in Assmann 2002, 154).

After the conquest of Egypt (525 B.C.) Darius, king of Persia, ordered his 
satrap in Egypt to assemble Egyptian sages and compile all the laws of ancient 
Egypt. Working from 519 until 503 B.C., the commission published a written 
legal code in Demotic and in Aramaic. There was a basic division into public 
law, temple law, and private law. This work governed subsequent legal practice 
in Egypt and may have provided a basis for legislation during the Ptolemaic 
period including the “code of Hermopolis West” (POxy. 3285) from the reign 
of Ptolemy II Philadelphus (308–246 B.C.) (see Briant 2002, 474; Bowman 
1989, 61–6; Mattha 1975).

Ancient Mesopotamia has yielded much more legal evidence preserved on 
cuneiform tablets and inscriptions on monuments. These include fragmentary 
records of the law codes of Ur-Nammu, founder of the third dynasty of Ur 
(ca. 2100 B.C.), Lipit-Ishtar of Isin (ca. 1900 B.C.), Dadusha of Eshnunna (ca. 
1770 B.C.), and, most importantly, Hammurabi of Babylon (ca. 1750 B.C.) 
(Richardson 2000; Driver and Miles 1960; Pritchard 1958, 133–72; Pritchard 
1975, 31–41; Kramer 1963, 336–40). The early Mesopotamians had no gen-
eral word for “law,” but the word di in Sumerian (dīnu in Akkadian) was used 
for a lawsuit, trial, or decision, and nì-si-sai (mīšaru in Akkadian) signified 
“justice” (Soden 1994, 131; Saggs 1968, chap. 7; Saggs 1989, chap. 8). Justice 
was upheld throughout the universe by the gods, especially the sun god Utu 
(Shamash), also god of justice, with the king as his representative. Hammu-
rabi declares, “By the command of Shamash, the almighty judge in heaven and 
earth, let my justice shine over the land” (E10; as quoted in Richardson 2000, 
123). The king was ordained by the gods “to demonstrate justice within the 
land, to destroy evil and wickedness, and to stop the mighty exploiting the 
weak, […] to improve the welfare of my people” (P3; as quoted in Richard-
son 2000, 30–1; see also Westbrook 2003b, 364). Although ultimately respon-
sible for administering justice, the king could, and generally did, delegate this 
responsibility to judges who held court in or before temples (Jacobsen 1946, 
208–9; Saggs 1989, 170–3; Postgate 1992, chap. 15).5 Hammurabi proclaimed 
that his commandments should remain in force unchanged in perpetuity: 

5 Saggs and Postgate reconstruct early Mesopotamian legal procedures. Hammurabi’s code is 
distinctive in adhering strictly to the lex talionis (law of retribution) and prescribing very severe 
punishments.
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“May any king appearing in this land at any time at all in the future heed the 
righteous commands that I have inscribed on this stone. May no one change 
the justice for the land which I have ordained and the verdicts for the land 
which I have rendered” (E14; Richardson 2000, 125). Anyone who violated or 
emended the code would fall under a curse (E19). Hammurabi’s code evident-
ly influenced later legal codes, including the Assyrian, Hittite, and Jewish.

Persian legal practices may also have had a direct influence on the Greeks 
who had numerous contacts with the Persian Empire over several centuries. 
Plato (Ep. VII.332b) remarks that Darius of Persia (522–486 B.C.) “set an 
example of what a good lawgiver and king should be, for he established laws 
that have kept the Persian Empire to this day” (cf. Plato, Laws III.695c; Xeno-
phon, Oec. 14.6). Plato here uses the Greek word nomos (law) for the Persian 
word dāta. Olmstead (1948, 120–33) argued that Darius promulgated a code 
with echoes of Hammurabi’s code, so that his legislation might have served as 
a conduit for much earlier Mesopotamian influence. But later scholars ques-
tion the existence of a “royal code” of Darius for the entire Persian Empire 
(see Briant 2002, 510–11, 956–7).

It must be emphasized that even when Greek laws and legal concepts re-
sembled their predecessors’, this does not prove influence. Different societies 
can independently find similar ways to meet similar challenges, as Aristotle ob-
serves:

[O]ne should believe that nearly everything has been discovered often in a great span of time—
or rather infinitely often. For need itself is likely to teach the necessary things, and once these are 
already present, it is reasonable to expect that the things that promote elegance and abundance 
will increase. And so one should suppose the same to hold for constitutional affairs. And that all 
such things are ancient is indicated by facts about Egypt. (Pol. VII.16.1329b25–32)

Moreover, the Near Eastern view of law was in important respects alien 
to the later Greek view. The Sumerians and Babylonians (like the Egyptians) 
viewed “the cosmos as a hierarchically structured state that is ruled, with abso-
lute authority, by the gods under the leadership of the sky god Anu,” and the 
human king was an agent authorized by the gods and charged with the respon-
sibility of maintaining divine order and justice in his domain. These views im-
plied that virtue consisted in unquestioning obedience to political authorities 
(Raaflaub 2000, 56–7; cf. Jacobsen 1946). Later, Greek thinkers challenged the 
top-down model of divinely sanctioned oriental despotism.

Further Reading

Westbrook 2003a is a valuable comprehensive history of ancient Near East-
ern legal systems with separate chapters by specialists on different periods 
of Egyptian, Sumerian, Akkadian, Babylonian, Assyrian, Israelite, and inter-
national law, including extensive bibliographies and excellent indexes. Early 
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concepts of law are discussed in general histories of the ancient Near East, in-
cluding Saggs 1989, chap. 9, Soden 1994, and Snell 1997. Frankfort et al. 1946 
examines the place of various concepts (including law) in myth before the 
emergence of Greek philosophy; see Wilson 1946 on Egypt and Jacobsen 1946 
on Mesopotamia. Assmann, Janowski, and Welker 1998 includes comparative 
studies of law and justice in ancient Near Eastern, Egyptian, Jewish, Assyrian, 
Christian, and Greek traditions. Pritchard 1958 includes translations of some 
legal documents from Mesopotamia and Egypt.

Breasted 1906–1907 and Lichtheim 1973, 1976, and 1980 are multi-volume 
collections of translated Egyptian texts, including references to ma‘at (justice). 
Sarraf 1984 is an overview of the ancient Egyptian concept of law. Assmann 
2002 is a valuable comprehensive study of Egyptian thought including law. 
Assmann 1996 discusses Egyptian views of justice in relation to the afterlife. 
Seidl 1942, Théodoridès 1971, Lorton 1995, Brewer and Teeter 1999, chap. 
5, Kruchten 2001, and Versteeg 2002 provide concise introductions to ancient 
Egyptian law. Tyldessley 2000 is an account of crime and punishment in phara-
onic courts. Mélèze-Modrzejewski 1995 discusses law and justice in Ptolemaic 
Egypt. See Bernal 1987, Lefkowitz 1996, and Vasunia 2001 for very different 
views on the question of whether Greek thinkers were influenced by the an-
cient Egyptians. 

A comprehensive recent source is Roth 1997, containing translations of Su-
merian, Babylonian, Assyrian, and Hittite laws. Driver and Miles 1960 offers a 
transliterated text and translation with commentary on Babylonian laws. Yaron 
1988 is an edition of the laws of Eshnunna, and Richardson 2000 is a translit-
erated text and translation of Hammurabi’s code. Brief discussions of Mesopo-
tamian law are found in Kramer 1963, Saggs 1968, Oppenheim 1977, Postgate 
1992, chap. 15, and Greengus 1995.

Regarding Assyrian legislation Driver and Miles 1935 offers a transliterated 
text and translation with commentary. Neufeld 1951 and Hoffner 1997 pro-
vide texts and translations of the laws of the Hittites. Gurney 1990 includes 
discussion of Hittite laws and legal institutions.

On the controversy over the so-called code of Darius of Persia, contrast Ol-
mstead 1948 and Briant 2002.



Chapter 1

EARLY GREEK LEGAL THOUGHT
by Michael Gagarin and Paul Woodruff 1

1.1. Law and Legal Procedure in Early Greece2

To write about early Greek legal thought requires, first, some consideration of 
what this expression might have meant at the time. “Legal philosophy” in the 
modern sense did not exist before Plato, but “legal thought,” in the sense of 
thinking about law, undoubtedly did. We find various reflections on law ex-
plicitly or implicitly in the writings of many who are now classified separately 
as poets, philosophers, sophists, or historians, but whom the Greeks would 
have grouped together under the term sophoi—“wise men.” In thinking about 
law, however, the Greeks differed considerably from us in their basic construc-
tion of the subject.

This is evident in the first place in the fact that there is no single word or 
phrase in Greek that conveys the general notion of “law,” as, for example, in 
the expressions “early Greek law” and “Athenian law.” The closest equivalent 
to “law” is nomos, which can mean a legal rule or statute and is also broadly 
used for “custom,” “tradition,” “social norm,” etc., but which never means 
“law” in the most general sense that the English word can have.33 Nomos does 
not come to designate a law (or statute) until the fifth century B.C.; earlier 
Greeks used different words: thesmos (“what is laid down”), rhêtra (“what 
is said”), and graphos, grammata (“what is written”). In fifth-century Athens, 
the plural of nomos—hoi nomoi—can designate the entire set of a communi-
ty’s laws, and this is perhaps the closest the Greeks could come to our gen-
eral sense of “law.” But hoi nomoi still designates only “the laws” and does not 
necessarily include that aspect of law we would categorize as the legal process 

1 This paper is the result of a joint effort, with Gagarin writing the first draft of Sections 1.1–
3 and Woodruff of 1.4–6; both of us then read and revised all sections. All translations are by the 
authors unless otherwise indicated. We received much good advice at a meeting in Williamsburg, 
Virginia, from the authors of other chapters in this volume, and we especially thank Fred Miller 
for his many useful comments and suggestions as well as his overall stewardship of this project.

2 Along with archaeological discoveries, poetry is our main source for Greek civilization 
in the eighth century B.C.; no inscriptional evidence for Greek law is earlier than the seventh 
century B.C. (see below, Section 1.2). One must exercise care in using poetic sources, of course, 
since their intent is not historical accuracy; but to the extent that similar features are found in 
several different sources, we can be more confident that these accurately represent conditions at 
the time.

3 On the meaning of nomos, see Section 1.4 below. English differs from Latin and many 
modern languages in using only one word (“law”) for both a legal rule and an entire institution 
(the Law). Contrast Latin (lex, ius), French (loi, droit), German (Gesetz, Recht), etc.
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(i.e., courts, trials, etc.). For “legal process,” the closest equivalent was dikê—
“judgment,” “settlement,” “trial”—which, especially in its later form dikaio-
synê, comes to mean “justice” with much the same broad range of meaning as 
the English word.

Early Greek thinkers tended to be concerned with one or the other of two 
aspects of law: substance and process. The earliest are more concerned about 
the means of regulating conflict and bringing order to society (process); later 
there was more interest in the rules and standards that govern the way humans 
lived their lives (substance). To some extent, however, this change reflects the 
emergence of self-conscious reflection on theoretical issues that does not ap-
pear in our earliest sources, the poets.4

The poems of Homer and Hesiod, composed around the end of the eighth 
century B.C., already indicate the importance the Greeks attached to the rudi-
mentary process they had developed for the peaceful settlement of disputes. 
In the Iliad this is most evident in the trial scene portrayed on Achilles’ great 
shield. On the shield are two cities, one at war, the other at peace. In the latter, 
there are just two scenes in the town, a trial and a wedding, and one scene in 
the country, a harvest. The inclusion of a trial in itself conveys the sense that a 
process for resolving conflict is an essential ingredient of peace and prosperity. 
The details of Homer’s portrayal, moreover, indicate the characteristic features 
of this process. The scene portrays two litigants who wish to resolve their dis-
putes:

Meanwhile a crowd gathered in the agora, where a dispute
had arisen: two men contended over the blood price
for a man who had died. One swore he’d pay everything,
and made a public declaration. The other refused to accept anything.
Both were eager to obtain a settlement from a referee.
People were speaking on both sides, and both had supporters;
but the heralds restrained them. The old men
took seats on hewn stones in a sacred circle;
they held in their hands the scepters of heralds who raise their voices.
Then the two men rushed before them, and they in turn gave
their judgments. In the middle there lay two talents of gold
as a gift for the one among them who would give the straightest judgment. (Il. XVIII.497–508, as 
quoted in Gagarin and Woodruff 1995, 6)

Two men disagree about payment for a man who has been killed. The precise 
point of disagreement has been much debated and need not concern us here,5 

4 This poetry was probably composed and transmitted largely without the help of writing. It 
is difficult to speak of substantive law before the introduction of writing because rules of all sorts 
(legal, moral, practical, religious, etc.) tend to be undifferentiated in oral cultures, as in Hesiod’s 
Works and Days. Writing provided a means of distinguishing laws from other rules. See further 
Gagarin 1986, 1–17.

5 The main possibilities are that the two men disagree about the amount of payment, or 
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for the procedural details are fairly clear. They seek a resolution and so they 
have brought their dispute to the agora, or central meeting place, where a spe-
cial gathering of elders will hear the case. A crowd of onlookers and supporters 
attend the session; they express themselves vocally and have to be restrained 
by heralds. The litigants plead their case one after the other, after which the 
elders express their opinions. One of these opinions is eventually determined 
(probably by consensus) to be “the straightest judgment (dikê),” and the elder 
who gave this opinion is rewarded with a prize. There is much that we are not 
told (Homer is, of course, not a legal historian), but ideally (we may assume) the 
litigants accept the “straightest” (fairest, most acceptable, most just) judgment 
and are reconciled, and the community thus remains at peace.

Already here we see the main features of the Greek concept of procedur-
al justice. First, the process is public; like all large gatherings it takes place in 
the agora, and much of the community is present. A small group of respect-
ed members of the community “judge” the case—that is, they seek the best 
(“straightest”) resolution; in other scenes of judgment there is often a single 
judge, but this variation does not appear to affect the other features. The en-
tire process is oral: Litigants speak their cases, judges speak their settlements, 
and the members of the crowd voice their feelings. It is a characteristically 
Greek scene with substantial community participation, turbulent but still 
orderly. The goal is a settlement that is “straight,” the primary metaphor for 
justice in early poetry.6 And since there is no mechanism for enforcement of 
the settlement (and enforcement would be incompatible with the loosely struc-
tured society portrayed by Homer), “straightest” must be determined by some 
sort of consensus, and the outcome must, in the long run at least, have the sup-
port of the community.

The importance of this process is also evident in the work of Homer’s con-
temporary Hesiod, who tells us he experienced it directly in the course of a 
dispute with his brother Perses over the division of their inheritance. In Works 
and Days he complains that Perses has been trying to get more than his fair 
share of their father’s estate and worries that the “gift-devouring kings” who 
want to judge the case may side with Perses. In a long passage (WD 213–85), 
he urges first Perses, then the kings, then Perses again, not to give way to 
“crooked” justice, for in the long run crooked justice will result in famine and 
destruction for the whole community, whereas straight justice will lead to pros-
perity. Hesiod summarizes his advice in the following conclusion:

whether the agreed sum has been paid, or whether payment must be accepted or may be ac-
cepted. See Gagarin 1986, 26–33, with further references.

6 A “straight” settlement may originally have been a straight boundary line dividing a dis-
puted piece of property, but the metaphor is also often used of speech that is truthful, honest, 
and unbiased (“straight talk”).
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This was the way of life (nomos) Zeus established for human beings:
for fish and beasts and flying birds he allowed
that one may eat another, since there is no justice (dikê) among them;
but to human beings he gave justice, which turns out to be
much better. For if someone is willing to speak justly (ta dikaia)
in full knowledge, wide-seeing Zeus makes him prosper;
but if someone lies intentionally under sworn oath
in giving testimony, and so hurts justice, he is incurably ruined.
From that time forth his family will be left in obscurity,
while the family of an oath-keeping man will prosper ever after. (WD 276–85, as quoted in Gaga-
rin and Woodruff 1995, 19)

Like Homer, Hesiod understands the importance of the legal process; a cor-
rupt process will lead to ruin, whereas justice leads to prosperity. Hesiod is 
also aware, like Homer, that justice is an oral process requiring speech that is 
just, here specifically in the form of truthful testimony and true oaths.

Hesiod also portrays this process for settling disputes in his Theogony, 
where he praises the Muses for the blessings they can give a king:

If the daughters of great Zeus [the Muses] should honor and watch
at the birth of one of the kings who are nourished by Zeus,
then they pour sweet honey on his tongue, and the words
from his mouth flow out in a soothing stream, and all
the people look to him as he works out what is right (diakrinonta themistas)
by giving judgments (dikai) that are straight: he speaks out faultlessly
and he soon puts an end to a quarrel however large, using his skill. 
That’s why there are kings with intelligence: so they
can turn things around in the agora for people who have suffered 
harm, easily, persuading them with gentle words.
As he comes to the hearing, they seek his favor like a god
with respect that is soothing, and he stands out from those assembled. (Th. 81–92, as quoted in 
Gagarin and Woodruff 1995, 19–20)

Here, although there is only a single judge, the process resembles Homer’s de-
scription in several ways: It takes place in the agora, where a crowd is assem-
bled; people come forth to seek a resolution for their dispute or some compen-
sation for injury. The king’s success depends in part on his intelligence and his 
ability to find a straight (fair, just) resolution, but Hesiod’s main point is that 
with the Muses’ help the king is also a successful speaker. His honeyed tongue 
speaks “a soothing stream” of words and he persuades the people (litigants 
and supporters) “with gentle words.” The gifted king, in other words, is able 
not only to declare a resolution to a dispute that is fair, but to speak it effec-
tively, so that both sides will be satisfied and accept the settlement. Such a king 
is honored like a god.

These scenes, together with many briefer references to settling disputes,7 
give a good picture of how the Greeks at the time envisioned law in terms of 

7 For a review of these scenes, see Gagarin 1986, 19–50.
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an effective process for achieving a fair resolution to conflict. “Straight” justice 
required in the first place a process for hearing the pleas of both litigants—a re-
quirement summed up in the maxim attributed to Hesiod but perhaps coined 
at a later time: “Do not judge a case before hearing both sides” (Hesiod, frag. 
338, as quoted in Merkelbach and West 1967).8 The hearing took place in a 
public setting, open to all members of the community, and a judge or group of 
judges, who were figures of authority (often kings), heard the pleas and pro-
posed settlements. A straight dikê provided adequate compensation for loss 
and for the most part satisfied the litigants. The entire process was oral: A set of 
speech acts by litigants and judges (and perhaps by onlookers, too) culminated 
in the straight settlement persuasively delivered by a judge. As Hesiod’s com-
plaints make clear, the process did not always work as envisioned, but straight 
justice ideally not only resolved conflict between litigants, but also contributed 
to the general harmony and cohesiveness of the community.9

1.2. The Emergence of Written Laws

The poetry of Homer and Hesiod shows that a process for settling disputes 
was well established in Greece at the beginning of the archaic period (ca. 700–
500 B.C.). By this time we can also discern the main features of that character-
istic Greek political form, the polis (“city-state” or “city”). Greece remained a 
collection of independent city-states through the classical period (ca. 500–322 
B.C.) and beyond, each polis being governed by its own set of laws.10The po-
litical structure of most cities in the archaic period was some form of oligarchy 
with at least one deliberative body. Democracies developed in some cities by 
expansion of the franchise beyond the wealthy, and some cities experienced a 
period of “tyranny,” or the illegitimate rule of a single man.11

Our evidence for different cities varies widely,12 but none of it is inconsis-

8 This fragment is not included in Hesiod, The Homeric Hymns and Homerica, edited by Ev-
elyn-White 1914.

9 We should note that a similar process is found in many early communities in other parts of 
the world; see, for instance, Köhler 1956.

10 Of course, there were similarities among many of these independent legal systems, and 
some small cities may have adopted laws of a larger city with little change, but it remains prob-
lematic whether we can usefully speak of “Greek law.” For further discussion, see Todd 1993, 
15–6, 32–3, and other works cited there.

11 “Tyranny” reproduces the Greek word tyrannis, but many of the tyrants ruled benevolent-
ly and did much to promote their city’s culture. The Athenian tyrant Pisistratus (sixth century 
B.C.) ruled “more like a citizen than a tyrant”; he maintained the laws as they had been before 
him and, when accused of homicide, he even appeared in court, though his accuser did not (Ar-
istotle, Ath.16).

12 For the archaic and classical periods, in addition to poetry and archaeology, our sources 
include the accounts of later historians and philosophers, which vary widely in reliability, and 
inscriptions recording laws and other material. Inscriptions have been found, somewhat haphaz-
ardly, all over Greece, but they are often incomplete or fragmentary and very difficult to under-
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tent with the assumption that the legal process portrayed by the poets formed 
the basis for the emergence of a more formal legal system based on written 
laws in many, if not all, Greek cities during the archaic period. As written laws 
emerged and the polis grew in size and authority, there was a general shift to-
ward a more compulsory process and toward some degree of state involvement 
in the enforcement of settlements, but even in the classical period, litigation 
and its consequences depended largely on the initiative of individuals. And the 
basic structure of an oral legal process remained in place through the classical 
period, long after the use of writing for legal matters became widespread.

Writing was introduced into Greece around 750 B.C.13 At first it was used 
only for private matters—dedications to a god, personal sentiments, and other 
graffiti. More than a century later it began to be used for public matters, and 
the earliest public inscriptions, beginning sometime after 650 B.C., were pre-
dominantly legal in nature. These inscriptions, together with later historical 
sources, show that during the next century (ca. 650–550 B.C.) cities all over 
Greece began to use writing to inscribe and publicly display legislation. In 
some cities early legislation was traced to a few figures who first wrote laws, 
Zaleucus of Locri (traditionally the first, ca. 650 B.C.), Lycurgus of Sparta (sev-
enth century B.C., but perhaps legendary), and Draco (ca. 620 B.C.) followed 
by Solon (ca. 590 B.C.) in Athens. Except in Sparta, which had an antipathy to 
writing, almost all cities wrote laws and inscribed them, often on stones that 
were displayed in prominent public places such as the agora or a religious sanc-
tuary. At this time laws were almost the only public documents that were thus 
displayed, so that in some cities writing became synonymous with law, and the 
expression “what is written” became a way of referring to the city’s laws. 

Writing down laws on relatively permanent materials and displaying them 
in public had several effects. First, it differentiated certain rules of the com-
munity so that they could be identified as laws. Second, it conveyed a sense 
of the stability and permanence of these rules. Third, it assured that the laws 
were available to the members of the community—not to all members, given 
the fairly low degree of literacy at the time, but probably to most of those who 
commonly participated in public affairs and would be likely to be involved in 
litigation. Fourth, it conveyed the idea that these were a special set of rules 
with special authority: the rules that are written (ta grammata), or that are laid 
down (hoi thesmoi). Fifth, it implied or affirmed that these rules were backed 
by the authoritative political body that caused them to be enacted.14

stand. Van Effenterre and Ruzé 1994–1995 is a useful collection of most archaic legal inscriptions 
(with a French translation).

13 An earlier form of writing Greek, called Linear B, was used in the Bronze Age, but it did 
not survive the end of that civilization (ca. 1200–1100 B.C.), and the later script we know as 
Greek was an independent development out of Near-Eastern scripts.

14 The earliest surviving law from the Cretan city of Dreros (ca. 650–625 B.C.) opens with 
the statement, “the following was pleasing to the polis” (i.e., “the polis approved the following”). 
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Thus, writing created the idea of laws as a special class of rules backed 
by the authority of the polis. The stories of the lawgivers, moreover, even if 
much distorted (and sometimes clearly false), also conveyed the sense that 
the community’s many different laws were a unified set. Even in the fourth 
century, Athenian litigants spoke of “the laws of Solon” as including all Athe-
nian laws, even though many of them had been enacted long after Solon’s 
time. Lawgivers could easily become idealized, and some were said to have 
been given their laws by a god (see Section 1.5.2 below), thus adding to the 
authority of their legislation. In sum, publicly displayed, written legislation 
conveyed the sense that the community had a coherent collection of fixed 
norms of behavior backed by the authority of the polis, which we would call 
the city’s “law.”

From all this we see that during the archaic period, Greek law was develop-
ing into a productive combination of fixed, stable, written legislation together 
with an oral, dynamic process for settling disputes. Although some thinkers fo-
cused their attention on one aspect or the other, Solon, who not only wrote an 
extensive set of laws for Athens but also wrote poems reflecting on his political 
accomplishments, seems to understand the connection between them when he 
says, “I wrote laws [thesmoi] too, equally for poor and rich, and made justice 
(dikê) that is fit and straight for all” (Solon, frag. 36.18–19, as quoted in Gaga-
rin and Woodruff 1995, 27). Here for the first time we see substantive laws 
(thesmoi) and legal process (dikê) put together, suggesting that they are part 
of a single sphere of human activity, though this thought is not further devel-
oped at this time. But Solon’s verses suggest that archaic Greeks understood 
the close connection between written laws and the process of settling disputes, 
even if they did not have a word for this unified entity.

Other sixth- and fifth-century B.C. thinkers also seem to understand justice 
(dikê) as legal process. For example, the idea of a dynamic process of dispute 
settlement underlies Anaximander’s use of the metaphor of justice to describe 
the behavior of the cosmos: “they render justice (dikê) and retribution (tisis) to 
each other for injustice (adikia) according to the assessment of time.” Like liti-
gants in court seeking retribution for injuries, the elements may give and take 
from each other, but over time the universe maintains a stability, which is not 
inert but is a dynamic process. Justice resides in the process, producing just 
outcomes in the long run though not necessarily in each case. Similarly, Her-
aclitus’s paradoxical equation (Heraclitus, DK 80, as quoted in Gagarin and 
Woodruff 1995, 22) of justice (dikê) and strife (eris) conveys the idea that the 
essence of justice is not permanence but a dynamic process of adversarial com-
petition. But Heraclitus also sees the importance of substantive law for the sur-
vival of the city: “The people must fight for the law (nomos) as they would for 

The Dreros law can be found in Gagarin 1986, 81–2. See Section 1.3 below for one provision of 
the law.
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the city walls” (Heraclitus, DK 44, as quoted in Gagarin and Woodruff 1995, 
7; see further Sections 1.5.1 and 1.6.1 below).

The continuing interest in law as process is evident in the story of Deio-
ces, the first king of the Medes, told by the mid-fifth-century B.C. historian 
Herodotus, which illustrates the sharp difference between the traditional, oral 
procedure in Greek law and an oriental legal process using writing (Herodo-
tus, History I.96–100, as quoted in Gagarin and Woodruff 1995, 80–1). At 
first, when the Medes were still living in separate villages, Deioces acted like 
an archaic Greek judge: He was a prominent citizen to whom people came to 
have their disputes settled. He gained a reputation in his own village for “prac-
ticing justice (dikaiosynê),” and soon people in other villages heard of it and 
began coming to him. In the end they would take their disputes to no one else; 
Deioces (as we might say) had cornered the market on settling disputes. One 
day, realizing the power this gave him, he stopped judging cases entirely, say-
ing he needed to tend to his own business. Lawlessness (anomia) and disorder 
immediately ensued. When the situation became intolerable, a group of Medes 
gathered and decided that they needed to institute a monarchy. Naturally, they 
chose Deioces as their first king.

Once Deioces was king, his whole approach to justice changed. He built 
a large new palace and shut himself off from his people, conducting all busi-
ness through messengers. Specifically with regard to law, Herodotus tells us, 
Deioces 

became a severe guardian of justice. People had to put their cases in writing and have them sent 
in to him; then he made his decisions and sent them back. In addition to this procedure for le-
gal disputes, he established others: if he heard of anyone assaulting someone, he would send for 
him and impose on him a punishment appropriate to the crime, and he had spies and observers 
throughout the extent of his kingdom. (Herodotus, History I.100)

Herodotus presents this story as a historical event, but most scholars consider 
it fictional. We see it as a discourse contrasting Greek legal procedure, which 
Deioces follows at first, and an oriental type of justice, which he implements 
once he becomes king. When Deioces becomes king, law changes from an 
oral, public procedure open to the whole community to a closed process de-
pendent on writing, in which the king is an absolute judge (presumably not 
himself subject to the law), dispensing decisions alone and in writing. Law 
thus is removed from the people and controlled by a single ruler. From this 
perspective, the story can be seen to illustrate the importance the Greeks at-
tached to maintaining their traditional oral public procedure, thereby keeping 
law open to the participation of ordinary people.
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1.3. Law in the Classical City

In the fifth century, interest in and use of the law increased substantially, es-
pecially after 450 B.C. For this period we concentrate on Athens, the political 
and cultural leader of Greece in the fifth and fourth centuries, where the pub-
lic inscription of laws and decrees flourished and use of the courts expanded 
dramatically. Our sources of information for Athenian law far surpass those for 
other cities; in addition to inscriptions, they include drama, history (especially 
the Constitution of the Athenians, a work attributed to Aristotle but perhaps 
written by his pupils), and most notably some one hundred speeches written 
for delivery in actual trials. But before considering Athens, we look briefly at 
the city of Gortyn in Crete, which, although apparently of little importance at 
the time, has left us the largest and best preserved Greek legal inscription, the 
Gortyn Law Code, a set of laws covering especially family and property matters, 
that runs to twelve columns and some 3,000 words. We know nothing about law 
at Gortyn besides what can be inferred from this code and a few other separate 
legal inscriptions, but it is striking that the very first sentence of this document 
establishes the principle that the process of law must take precedence over ex-
tra-legal action: “If anyone wishes to contest the status of a free man or a slave, 
he is not to seize him before a trial.” The provisions that follow set substantial 
fines for violating this rule and procedures for adjudicating disputed cases. This 
endorsement of law over an earlier system of self-help is notable, as is the large 
number of inscribed laws, which go back as early as the late seventh century.

One of the early provisions from Gortyn limits the term in office of the 
highest official, the kosmos, by prescribing a minimum interval of three 
years between terms; a similar provision at Dreros requires a ten-year 
interval.15These kosmoi and other public officials at Gortyn and elsewhere 
could also be fined if they did not enforce the law properly.16 Gortyn and some 
of the other cities where such provisions occur had aristocratic forms of gov-
ernment, but they all seem to share the sense that the highest officials are sub-
ject to the law like everyone else.17 Such provisions, together with other evi-
dence, indicate that all Greeks held to the principle of “the rule of law.”

15 The provision from Gortyn is line 2 of IC 4.14.g-p (as quoted in Gagarin 1986, 93–4); line 
1 has the Gortyn law on fining public officials. For the Dreros law, see Gagarin 1986, 81–2.

16 See preceding note. It was very common in Greece to fine judicial officials who did not 
carry out their duties as specified by law, and similar provisions are found in many other cities; 
see, e.g., van Effenterre and Ruzé 1994–1995, 1: no. 78 (seventh century B.C., from Tiryns), and 
2: no. 95, lines 11–3, 48–9 (fifth century B.C., from Thasos).

17 One of the provisions concerning illegal seizure in the Gortyn Code (col. 1, 51–5; see Ar-
naoutoglou 1998, 29–30) provides that accusations of illegal seizure involving a kosmos as either 
accuser or accused are to be heard after the kosmos’s term of office ends (though any fines are 
to be calculated from the date of the original seizure)—an ancient precedent the U.S. Supreme 
Court might have done well to follow when it ruled that President Clinton was subject to private 
litigation during his term of office.
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In general, Athenians placed a similar emphasis on the importance of law. 
One of the earliest and best-known endorsements comes in Aeschylus’s Ores-
teia trilogy, when Orestes and the Furies (his mother’s avenging spirits) seek 
the help of Athena in resolving their dispute over Orestes’ responsibility for 
his mother’s death. After hearing their preliminary pleas, Athena sets up a hu-
man court, the Areopagus, because the matter is too important for a single god 
to decide (Eu. 470–88). The court’s decision and the more general resolution 
at the end of the play seem to connect the city’s peace and prosperity directly 
to the existence of the legal process.

Support for the legal system in Athens was also assisted by the close con-
nection between law and democracy. Democracy meant not just equal access 
to the courts—as Pericles says, “we have equality at law for everyone here 
in private disputes” (Thucydides, History II.37, as quoted in Gagarin and 
Woodruff 1995, 94)—but also popular control of the courts. This association 
of law and democracy seems to have originated under Solon, among whose 
“most democratic” reforms, according to the Constitution of the Athenians 
(9.1), were that anyone who wished could bring suit for an injured party and 
that cases formerly decided by a magistrate could be referred to the popular 
courts.18 The popular courts were originally a counterweight to the aristo-
cratic Council of the Areopagus and to the individual magistrates, who at the 
time were all from the upper class. After Solon, almost all important matters 
were referred to courts staffed by large numbers of ordinary citizens. Solon 
also opened up some types of cases to prosecution by any citizen who wished; 
previously, only victims could bring suits, but Solon realized that some victims 
would be unable to act for themselves and so he allowed others to act on their 
behalf. Gradually, this procedure expanded to include many sorts of offenses.19

In the fifth century further reforms, by Ephialtes who reduced the power 
of the Areopagus (ca. 462 B.C.) and by Pericles who first instituted pay for 
jurors (ca. 450 B.C.), opened up the legal process to anyone who wished to 
participate. Almost all legal power now resided in the popular courts, where 
juries numbering in the hundreds and composed of any citizens who wished 
to participate decided most cases. Also in the fifth century nomos (“custom,” 
“convention”) became the word for “law,” replacing thesmos (“enactment”); 
this was probably intended to convey the sense that the city’s laws were not 
imposed from the outside but were a natural development of the city’s customs 
and traditions. One result of all these reforms was that litigation increased 

18 Elsewhere Aristotle says that Solon “established the democracy by creating courts whose 
members were drawn from everyone” (Aristotle, Pol. II.12.1274a2–3).

19 This new procedure was called a graphê (“writing,” perhaps because the charge had to be 
filed in writing) to distinguish it from the traditional suit called dikê. In some ways the distinction 
between graphê and dikê mirrors our distinction between criminal and civil actions, respectively, 
but there are important differences, too, such as the fact that homicide always remained a dikê 
for the Greeks.
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substantially during the fifth century, to the point that the comic poet Aristo-
phanes often joked about Athenian litigiousness (see below). The Athenians 
undertook several reforms, most notably providing that in some cases a plain-
tiff who did not receive one-fifth of the jurors’ votes had to pay a stiff fine. 
But in general they felt it was more important that people with grievances have 
their day in court than that the amount of litigation be reduced.

Another important development was that increasingly in the fourth centu-
ry B.C. political decisions were also made by the popular courts, especially by 
means of the graphê paranomôn or “suit against unlawful (para-nomos) decrees.” 
This was a process whereby any citizen could bring suit against a decree of 
the Assembly on the ground that it violated an existing law. The resulting trial 
would normally consider both the legality of the decree and the larger issue of 
its merit. The most famous of such cases was the trial “On the Crown” (ca. 330 
B.C.). A certain Ctesiphon proposed a decree awarding Demosthenes a crown 
for service to Athens. Aeschines, a political opponent of Demosthenes, then 
brought suit, charging that the decree violated two laws.20 Demosthenes joins in 
Ctesiphon’s defense and he, like Aeschines, concentrates most of his efforts on 
defending his own public record and attacking the character and record of his 
opponent. But although the case clearly turns on a political judgment about the 
two opponents, both devote some attention to the narrow legal issues,21 show-
ing that even in a highly political case, litigants felt an obligation to adhere to 
the city’s laws. Such cases also indicate a sense of obligation to uphold “the rule 
of law,” but in other cases litigants sometimes seem largely to ignore the law.22

Unlike modern liberal democracies, which to a large degree treat law as an 
autonomous institution and generally make every effort to keep law and poli-
tics separate, the Athenians openly acknowledged the close ties between them. 
Litigants sometimes addressed jurors as if they were sitting in the Assembly 
hearing a political debate, and the large number of jurors in important cases, 
sometimes as many as 1,500, made identification with the Assembly easier, as 
did the fact that jurors were not expected to have any professional or technical 
expertise. There were no professional judges, moreover, so that these jurors 
carried out most of the functions that we today assign to judges together with 
those of modern jurors. We today consider law to be the province of specifi-
cally trained professionals in which amateurs have a limited role. We also tend 
to think that political concerns ought not to affect legal decisions, although we 
may admit that in practice they often do. But, to take a modern example, the 

20 One law made it illegal to award a crown in the theater, the other to crown someone who 
still held office.

21 Both speakers cite various laws and discuss their meaning and relevance, much as a mod-
ern lawyer might do.

22 See Carey 1996 (with further references), who notes that although litigants may use laws in 
various ways, no one directly criticizes a law of the city.
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U.S. Supreme Court insisted that it decided the 2000 presidential election on 
legal rather than political grounds; openly to admit that it was moved by politi-
cal considerations would have been generally condemned (though it might be 
different if the Court were composed of a thousand randomly selected citizens, 
as would be the case in Athens, rather than nine trained professionals). In any 
case, the Athenians were not concerned that political interests might influence 
legal decisions; law was one of the most important pillars of their democratic 
form of government, and referring political decisions to the popular courts 
was only natural and desirable.

Modern critics have often complained about the politicization of Athenian 
courts, but the complaint is almost never voiced by ancient critics, who focus 
instead on the litigiousness of Athenians.23 Aristophanes devotes an entire play, 
Wasps, to satirizing the legal system (the name comes from a chorus of jurors 
in the form of these insects). The protagonist, Philocleon, is addicted to ju-
ry-duty; he loves to vote for harsh sentences and to see litigants grovel before 
him. And many other plays of Aristophanes poke fun at people’s fondness for 
litigation. Further criticism from the same period comes from an anonymous 
treatise commonly known as the “Old Oligarch”24 because of its author’s con-
servative views. He argues that although democracy is a deplorable system of 
government, the Athenian system does in fact benefit those who control it—
the worst people (i.e., the lower classes).25 He complains that Athens’s allies 
are forced to come to Athens for trials, but he admits that this additional liti-
gation benefits the city in higher fees for the courts (and more pay for jurors) 
and other sorts of revenue. The system also helps Athens control its allies’ af-
fairs (pseudo-Xenophon or Anonymous, The Constitutions of the Athenians, 
1.16–18).

A more sophisticated critique of the Athenian legal process comes in the 
papyrus fragments of Truth (44B), by the sophist and speechwriter Antiphon 
(ca. 480–411 B.C.).26 Since only a small amount of the original work survives, 
we cannot know what Antiphon’s overall view was, but in the text we have he 
presents several criticisms of the legal system. First, after noting that a person 
will not suffer any penalty if he disobeys the law when no one sees him, he 
observes that people who do what the law requires of them are often worse off 
for it. He continues:

23 On litigiousness, see further Todd 1993, 147–63.
24 This treatise, entitled The Constitution of the Athenians (not to be confused with Aristo-

tle’s work of the same name), is falsely ascribed to Xenophon. It is translated in Gagarin and 
Woodruff 1995, 133–44.

25 This anticipates Thrasymachus’ view (discussed in Section 1.5.2 below) that law is the ad-
vantage of those in power.

26 The entire text is translated in Gagarin and Woodruff 1995, 244–7. This text is also impor-
tant for the issue of nomos and phusis (see Section 1.5.3 below). On the identity of the Antiphon 
who wrote speeches and the Antiphon who wrote Truth, see Gagarin 2002, 38–52.
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If the laws provided some assistance for those who engaged in such behavior [behavior required 
by law], and some penalty for those who did not but did the opposite, (col. 6) then the tow-rope 
of the laws would not be without benefit. But in fact it is apparent that the justice (to dikaion) de-
rived from law (nomos) is not sufficient to assist those who engage in such behavior. First, it per-
mits the victim to suffer and the agent to act, and at the time it did not try to prevent either the 
victim from suffering or the agent from acting; and when it is applied to the punishment, it does 
not favor either the victim or the agent; for he must persuade the jurors that he suffered, or else 
be able to obtain justice by deception. But these means are also available to the agent. (Antiphon, 
Truth, cols. 5–6, as quoted in Gagarin and Woodruff 1995, 246)

Antiphon here contests the traditional view of law’s benefits. The legal pro-
cess, he argues, does not prevent wrongdoing or provide support for victims, 
who are not compensated unless they can persuade a jury. In other words, the 
principle of hearing both sides does not ensure justice, since the wrongdoer 
may be acquitted. This indictment targets not just the legal system in practice 
but also the system as conceived, for it was not designed to prevent wrongdo-
ing (except by its deterrent value, which Antiphon ignores) or to compensate 
victims automatically.

Despite these criticisms, some of which are reflected in later court speech-
es, Antiphon later directed his energy toward working within the legal system, 
writing speeches for litigants to deliver in court. In these he naturally praises 
the laws and the legal system, though he can be very critical of the opposing 
litigant, especially for misusing the legal process. One such passage of criticism 
seems to suggest that law everywhere grants certain basic rights to Greeks. The 
defendant, accused of homicide, is arguing that he should not have been im-
prisoned before trial but allowed to leave and go into exile if he wished: “This 
rule is common to all, but you have enacted your own private law, trying to de-
prive me alone of something available to all other Greeks” (Antiphon, Truth, 
5.13, as quoted in Gagarin and MacDowell 1998, 54). The argument that the 
law everywhere in Greece grants defendants this right suggests an awareness, 
at least in embryonic form, that there exist certain basic legal rights that are 
being violated in this case. This criticism of the way law is used in this particu-
lar case, however, also implicitly praises law in general for assuring this right. 
Indeed, praise of the laws is, not surprisingly, common in forensic oratory of 
the fifth and fourth centuries B.C.

1.4. The Concept of Law

We now turn to the substantive concept of law in archaic and classical 
times, concentrating mainly on nomos in the sense of statute law. We must dis-
tinguish at the outset between what we take to be prevailing views about law, 
expressed in a wide range of authors, and the critical views that arose within 
what we call the New Learning. This is the intellectual movement that brought 
much of Greek traditional thought under critical examination in the later fifth 
century. The most famous spokesmen of this movement included some of the 
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traveling teachers known after Plato as sophists, but we must keep in mind 
that not all sophists were critical of tradition, and that not all of the critics 
were sophists. Scientists, especially those interested in medicine, were especial-
ly prominent in the New Learning.

Although criticisms of law as unnatural became strident in the later fifth 
century, the prevailing view never seems to have abandoned its confidence in 
law as a bulwark of society, one that was consistent both with nature and with 
the will of the gods. This is all the more impressive in view of the wide range of 
usage for the word nomos. When not used of statute law, the word could refer 
to an opinion that is contrary to the truth (see Section 1.4.2), and this usage 
could give the word an awkward penumbra when it was used of statute law.

The word nomos has a range of uses that are distinct in English translation 
and, indeed, are distinguished by most modern theories. For ancient speakers 
of Greek, however, the various uses probably resonated with one another in 
such a way that they could not be sharply separated. Normative and descrip-
tive uses of nomos, to begin with, were not clearly distinguished; this reflects 
the view, common in many unselfconscious cultures, that the laws or customs 
that are found to obtain among a people are precisely those that are right and 
were ordained by a god. Experience of different cultures provoked intellectu-
als in the fifth century to examine the difference between what is and what 
ought to be, but such examinations were not fundamental to the felt meaning 
of the word nomos. Hence, as we shall see, nomos almost always seems to car-
ry some normative weight, and the idea that it is opposed to phusis (“nature,” 
“reality”) developed fairly late in the fifth century, was not widely accepted, 
and was unrelated to the earlier history of the words. The opposition of no-
mos to phusis is an important development in the history of ideas, however, 
serving as one of the roots of the ideal of natural, as opposed to conventional, 
justice.

1.4.1. Way of Life

Nomos is used in many contexts in which modern speakers would not use a 
word cognate with law. It can refer to a way of life, a procedure for farming 
(Hesiod, WD 388), a manner of making music, a custom for social interaction, 
and so on (see Ostwald 1969). Still, even these uses of the word are only small 
shades of meaning away from more familiarly legal ones. Consider this striking 
passage, from Hesiod’s Works and Days, the end of which we cited for a differ-
ent purpose in Section 1.1 above:

[I]t is bad to be a just man
When the greater injustice leads to the better verdict.
But I don’t expect that Zeus in his wisdom is quite finished!
But you, Perses, should take this to heart:
Listen to justice, and forget the use of violence altogether.
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This was the nomos that Zeus established for human beings:
For fish and beasts and flying birds he allowed
That one may eat another, since there is no justice among them;
But to human beings he gave justice, which turns out to be
Much better. (WD 271–80, as quoted in Gagarin and Woodruff 1995, 18–9)

The consensus of scholars is that nomos “does not here bear the sense of ‘law’ 
or ‘ordinance’ which prescribes a certain behavior but designates the behavior 
itself,” and being god-given is “only incidental” (Ostwald 1969, 21). True, the 
passage implies that the behavior of birds is their nomos, and such behavior 
hardly counts as a norm—or even as something governed by norms. To speak 
of the nomos of birds would be to use the word descriptively. But in the hu-
man case, as line 272 makes clear, Hesiod means that, although the usual be-
havior of human beings is unjust, the nomos of Zeus is such that people will 
eventually be punished for what they have done unjustly—by a divine judge if 
not by a human one. And although Hesiod is not appealing to statute law here, 
he is appealing to nomos as the gift of a norm (for human beings, justice) that 
is enforced by a god and ought to be enforced by human judges. In the end, 
the distinction between such a gift and divine law is a small one.

1.4.2. Conventional Opinion

Nomos can also be used for merely conventional opinion or the customary 
manner of speaking as opposed to what can be known to be true. This is the 
most striking way in which nomos departs from the sphere in which we find 
modern words for law. Empedocles opposes nomos to themis: It is not right 
(themis) to speak of dissolution as a dreadful fate, but even Empedocles, fol-
lowing custom (nomos), will do so (Empedocles, DK 9, lines 4–5). Democritus 
opposes nomos to truth: “By nomos sweet, by nomos bitter, by nomos hot, by 
nomos cold; but in truth atoms and void” (Democritus, DK 9). The most fa-
mous example of this usage is the Nomos-Basileus fragment of Pindar:

Nomos, king (basileus) of all,
Of mortals and immortals,
Takes up and justifies what is most violent
With a supremely high hand. (Pindar, Nomos-Basileus fragment, as quoted in Gagarin and Wood-
ruff 1995, 40–1)

Pindar’s example is Heracles’ theft of cattle from Geryon and of horses from 
Diomedes. Interpretation of the passage is vexed, but the prevailing view is 
that nomos here refers to the tradition that Heracles is a hero and that his 
deeds must be accepted as justified. The poet seems to side with the victims of 
these two stories, and is therefore impressed by the power of nomos to make 
a crime acceptable to common opinion. The passage was much quoted in an-
tiquity, most famously by Herodotus (History III.38, as quoted in Gagarin and 
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Woodruff 1995, 82) and Callicles in Plato, who does not seem to realize that 
Pindar’s sympathies here are not with the thief (Plato, Gorg. 484b, as quoted 
in Gagarin and Woodruff 1995, 311). Nomos as statute law and nomos in com-
pounds have much more positive connotations than Pindar’s usage would pre-
dict; still, the positive usage does not shed the linguistic memory of nomos as 
something that may be artificial and false.

1.4.3. Compounds

Nomos appears in various compounds in which the original meaning was not 
directly related to statute law27 (see Ostwald 1969, 62–95): Eunomia, good 
order, came to be used for specific legal systems admired by conservatives in 
Athens, such as that of Sparta. Anomia, lawlessness, ranges from disregard for 
norms of behavior to absence of law as a process. It is a condition under which 
human life is impossible—even worse, says an anonymous writer of the period, 
than living in solitude. Autonomia is not exactly independence, but it does not 
draw its meaning from statute law, since it is attributed to Antigone in virtue of 
her resistance to Creon (Sophocles, Ant. 821), where it seems to mean that she 
is taking the law into her own hands. Generally, it is the condition of life unfet-
tered by tyranny.

1.4.4. Statutes

The pride that ancient Greeks took in their laws was a significant part of their 
sense of national and civic identity. Herodotus shows the Spartan Demaratus 
boasting of his city’s laws to Xerxes:

Although they [the Spartans] are free, they are not free in all things; for they have a master—
law—whom they revere more than your people revere you: to remain in battle array and either 
conquer or be destroyed. (Herodotus, History VII.104)

The contrasting speeches by Archidamus and Pericles early in Thucydides’ 
History reveal the importance Spartans and Athenians placed on their distinc-
tive laws (Thucydides, History I.84, II.36–7). The Hippocratic text Airs, Wa-
ters, Places 16 (as quoted in Gagarin and Woodruff 1995, 165) represents the 
view that Greeks were superior to Asians because of their laws, which are in-
imical to tyranny (cf. Herodotus, History VII.104, discussed below). The idea 
that written statute law is a bulwark against tyranny is sounded again and again 
in the classical period. According to Thucydides, the Thebans excused their 

27 On eunomia, see, e.g., Solon, W 4, as quoted in Gagarin and Woodruff 1995, 25–6. On 
anomia as a condition under which people cannot live, see Anon. Iamb. 6.1, as quoted in Gagarin 
and Woodruff 1995, 293, and also the story of Deioces summarized in Section 1.2 above. On 
the value of autonomia in contrast to tyranny, see the Hippocratic text Airs, Waters, Places 16, as 
quoted in Gagarin and Woodruff 1995, 165.
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actions during the Persian Wars by appealing to the fact that their city at the 
time was governed not by laws but by a tyrannous clique (Thucydides, History 
III.62). The clearest statement is from Euripides:

Nothing means more evil to a city than a tyrant.
First of all there will be no public laws
But one man will have control by owning the law,
Himself for himself, and this will not be fair.
When the laws are written down, then he who is weak
And he who is rich have equal justice. (Euripides, Supp. 429–37, as quoted in Gagarin and 
Woodruff 1995, 70.18)

1.5. The Origin of Law

The concept of law is partly fleshed out by theories of its source or origin. In 
the period before Plato, three sources for law were under consideration: Law 
might be given by gods, invented by human lawgivers, or developed by nature. 
With each account of origins comes a slightly different concept of law. Ancient 
thinkers were concerned with the question whether law really is something 
that is ordained by god or nature, or whether it is something human beings 
invent. The legitimacy of law seems to depend on the outcome.

Generally, ancient theories about the origin of law seem designed to serve 
as theories of moral foundation—or the lack of it. Historical origin and moral 
foundation are not the same, however. If the laws are god-given, it does not 
follow that their moral foundation lies in their origin, though this is often as-
sumed. The point is most clear for the theory that laws were developed by 
agreement, which could be used to de-legitimize as well as to legitimize the 
laws. We need to keep in mind also that early Greek thinking allowed the pos-
sibility that an event has concurrent human and divine causes. Similarly, one 
might believe that laws are a human invention and that they can be supported 
by an appeal to nature, as we shall see in the case of the Anonymous Iamblichi. 

1.5.1. Gift of the Gods 

The idea is as old as Homer, and is felt even among the younger sophists. In 
the Iliad, Odysseus speaks of “one king / To whom the clever son of Cronus 
gave the staff / And the rule of themis” (Il. II.204–6, as quoted in Gagarin and 
Woodruff 1995, 4). Thus the basic rules of life, themis, are enforced by kings 
though given by Zeus. Tyrtaeus expresses the Spartan view that their basic law 
was given to the human lawgiver Lycurgus by Apollo at Delphi (Tyrtaeus, frag. 
4, as quoted in Gagarin and Woodruff 1995, 23). The idea is taken up by ora-
tors and poets. Gorgias, in his funeral oration, speaks of “the most divine and 
universal law: to speak, to be silent, and to act as one ought and when one 
ought” (Gorgias, DK 6, as quoted in Gagarin and Woodruff 1995, 203). We 
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find the idea also in all three of the surviving tragic poets: Aeschylus (in Supp. 
670–3), as well as Sophocles and Euripides in the following:

Chorus:
Be with me always, Destiny,
And may I ever sustain holy
Reverence in word and deed
according to the Laws on high,
brought to birth in brightest sky
by Heaven, their only father,
the Laws that were not made by men.
Men die, but the Law shall never sleep forgotten; 
great among gods, it never ages. (Sophocles, OT 863–71)

Ion:
Since you [Apollo] are powerful, strive for virtue. 
When anyone who is mortal
is by nature wicked, he is punished by the gods; 
so how could it be just for you to write the laws 
for us mortals, and then incur a charge of lawlessness 
yourselves? (Euripides, Ion 439–43, as quoted in Gagarin and Woodruff 1995, 67)

The author of the Sisyphus Fragment (either Critias or Euripides, imitating 
sophists) questions this view, suggesting that a clever man invented fear of the 
gods, in order that human beings would obey the law in private as well as in 
public when they are subject to human punishment—but this presupposes 
that people generally believed that the gods were behind human law (Sisyphus 
Fragment, lines 12–5, as quoted in Gagarin and Woodruff 1995, 261).28 Anti-
phon treats human law as parallel to the will of the gods: “whoever kills some-
one unlawfully sins against the gods and violates the rules of human society” 
(Antiphon, Tetralogy 3.a2, as quoted in Gagarin and Woodruff 1995, 237). 
Heraclitus mentions a more sophisticated idea, that human law is supported 
by divine law, using the image of nourishment:

Those who speak with intelligence should strongly defend what is shared by all, as a city does its 
law, only much more strongly. For all human laws are nourished by one divine law; it controls as 
much as it wants, it is sufficient for all things, and it prevails. (Heraclitus, DK B 114, as quoted in 
Gagarin and Woodruff 1995, 152)

1.5.2. Human Invention or Agreement

At least from early classical times, bodies of law were attributed to legendary 
lawgivers such as Lycurgus for Sparta and Solon for Athens. The antiquity and 
authority of these figures conferred legitimacy and permanence on the laws 

28 On the provenance of this fragment, see Kahn 1997. Although often attributed to Critias, 
recent opinion is swinging toward taking this as a fragment from a lost play by Euripides.
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associated with them, as well as a sense that the laws of a founding lawgiver 
formed a kind of unity (see further Section 1.2 above). To speak of the laws of 
Athens as the laws of Solon is to invite the sort of respect for them that in the 
modern United States is evoked by mention of its founding fathers. Legends of 
lawgivers need not exclude divine sources; indeed, the Lycurgus legend, as we 
have seen, is consistent with a divine source.

In the second half of the fifth century, however, various intellectuals began 
to argue that law as found in cities was entirely the product of human intelli-
gence and therefore suspect:

Human beings laid down laws for themselves, without knowledge of what they were legislating 
about, but the gods put the nature of all things in order. (Hippocrates, de Victu, DK 22 C 1)

There was a time when human life had no order
But like that of animals was ruled by force;
When there was no reward for the good,
Nor any punishment for the wicked.
And then, I think, men invented laws
For punishment. (Sisyphus Fragment, lines 1–6, as quoted in Gagarin and Woodruff 1995, 260)

A similar idea shows up in Antigone’s Ode to Man, in which the Chorus say 
that man “has taught himself speech and windswift thought and astunomoi or-
gai (the character to live in cities under law)” (Sophocles, Ant., line 355, as 
quoted in Gagarin and Woodruff 1995, 51). They proceed to distinguish “the 
law of the land” from “the oath-bound justice of the gods,” which, however, 
are supposed to be woven together in harmony. In the broader context of the 
play, the Chorus seem to be alluding to the power of the state to make law (in 
this case through its king, Creon) and insisting that the laws made by the city 
be in accordance with divine justice (as Creon’s apparently are not).

Elsewhere, the idea that law is a human invention is held against obedience 
to law. Plato’s Thrasymachus says that justice is nothing other than the advan-
tage of the stronger (Plato, Rep. I.338c, as quoted in Gagarin and Woodruff 
1995, 255.3 b), meaning that law is made by whoever happens to rule in a city 
(338e); he goes on to say that it is therefore foolish to pursue justice or (by im-
plication) to obey the law (348c). A similar argument is recorded in Antiphon 
(see Section 1.3 above).

An analog to modern social contract theory emerged in the fifth century—
law by agreement. Although Socrates famously treats his agreement as obliging 
him to obey the law (Plato, Crito), he is not taking agreement to be the foun-
dation of law. The only clear text in which agreement theory occurs before Pla-
to is Antiphon’s Truth, but Plato’s treatment of the theme suggests that the the-
ory was known to many intellectuals. The prevailing theory of this kind seems 
to have been this: People invented law by an agreement that limited their free-
dom to harm others while promising to protect them from the harm others 
might inflict upon them; but if law is merely the product of such an agreement, 
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it has no basis in nature or reality, and therefore no real harm can come from 
violating it—not, that is, to the one who violates it without being observed. 
Antiphon’s text29 takes law to be a product of human agreement, contrasting 
the requirements of law against those of nature (we will return to the theme 
of nature below). It observes that violations of nature bring true harm on the 
violator, whereas violations of law damage only the opinion (doxa) in which 
the violator is held—and then only if he is caught (Antiphon, Truth 44b, col. 
1, as quoted in Gagarin and Woodruff 1995, 245). These two basic ideas—that 
breaking the law hurts you only if you are caught, and that law is a product of 
agreement among human beings—are developed more fully in Plato’s Repub-
lic (Rep. II.358e3–359b5, as quoted in Gagarin and Woodruff 1995, 309–10), 
where they are presented in the hope that they will be refuted.

Modern contract theory derives the legitimacy of law from an original or 
ideal contract, but nothing like this is explicit in early antiquity.30 The agree-
ment theories that have come down to us are designed to de-legitimize laws, 
apart from the theory implicit in Socrates’ argument of the Crito. Generally, in 
ancient Greece, the analogs of modern contract theory are advanced as argu-
ments against the legitimacy of law—that is, as reasons why an individual has 
no reason to follow the law that was created by the agreement of other people. 
Apparently, then, ancient Greeks had the anti-positivist tendency to hold that 
law is legitimate only insofar as it is actually—and not merely by agreement—
in accordance with dikê.

1.5.3. Nature

The concept of unwritten law (to which we will turn below) seems to imply 
commitment to the existence of a law of nature, as Aristotle recognizes:

For there is something of which we all have an inkling, being a naturally universal right and 
wrong [...] to which Sophocles’ Antigone seems to be referring [by “unwritten laws”]. (Aristotle, 
Rhet. I.13.1373b6–9)

The clearest statement of the idea that law is natural to human beings—even if 
they invented it—is found in an anonymous fifth-century B.C. text preserved 
in Iamblichus:

For if humans were by nature incapable of living alone and therefore joined together, yielding 
to necessity, and have developed their whole way of life and the skills required for this end 
[i.e., for living together], and cannot be with each other while living in a state of lawlessness—

29 The text of his Truth is fragmentary and may represent a set of opposing views none of 
which Antiphon himself espoused. See Gagarin 2002, 63–92.

30 But see Kahn 1981b, who finds traces of social contract theory very early in Greek 
thought, most remarkably in early Greek science.



27CHAPTER 1 - EARLY GREEK LEGAL THOUGHT

for the penalty of lawlessness is even greater than the penalty for living alone—because of all 
these constraints, law and justice (to dikaion) are king among us and will never be displaced, 
for their strength is ingrained in our nature. (Anon. Iamb. 6.1, as quoted in Gagarin and Wood-
ruff 1995, 293)

This of course is consistent with the thesis that law was invented differently in 
different cultures. But justice and law are conceptually linked (as we can see 
from this passage), and we have abundant evidence that a concept of natural 
justice was entertained in the fifth century. Because Antiphon’s text contrasts 
law with nature, it has no way of articulating the concept of natural law, but 
it does seem to allow for the separation of justice from law (Antiphon, Truth 
44c, col. 1, as quoted in Gagarin and Woodruff 1995, 247), where it appeals 
to justice in its criticism of legal procedure. In context, the justice appealed to 
could well be conceived as natural justice. Certainly Callicles, as represented in 
Plato, contrasts law-based justice against natural justice (Plato, Gorg. 483a7–
484c3), and this—in view of the close conceptual link between justice and 
law—could be thought to imply the idea of natural law.

Defenders of traditional law, however, claimed that their law was simply 
natural. Such claims appear fairly late, so that the idea of nature-based law is 
probably a response to the criticism of existing law by figures such as Anti-
phon and Callicles. The Chorus in Bacchae, in the larger context, are inveigh-
ing against those who take traditional law lightly:

The cost of these beliefs is light:
Power lies
With whatever thing should be divine, 
With whatever law stands firm in time
By nature ever-natural. (Euripides, Ba. 893–6, trans. Woodruff 1998, 36)

In Antiphon, the contrast between human agreement and nature is parallel to 
the contrast between opinion and truth: Agreement is a matter of opinion, na-
ture is truth. This builds on the opposition we mentioned above between truth 
and nomos when the latter is used to refer to conventional opinion. But the 
concept of truth does not exhaust that of nature. What sort of nature, or rath-
er, the nature of what sort of thing, is supposed to underlie natural law or nat-
ural justice? Callicles’ concept of nature is based on his view of the behavior 
of beasts of prey (dissolving a distinction between humans and other animals 
that meant a great deal to most Greeks).31 The details of Antiphon’s view are 
lost to us, owing to a lacuna in the surviving text, but the outline is clear: Our 
natural goal is to live and to avoid death; our natural advantage, therefore, lies 
in whatever supports life and puts off death, whether obtaining that advantage 
is lawful by convention or not.

31 Recall Hesiod’s distinction between humans and animals, WD 271–80 (see Section 4.1 
above).
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We have tantalizing scraps of evidence for theories of natural law that 
would challenge custom in more positive ways. Hippias, as Plato represents 
him, argues that the concept of citizenship divides people unnaturally (Plato, 
Prot. 337d–338b, as quoted in Gagarin and Woodruff 1995, 216.5; cf. Gagarin 
and Woodruff 1995, 70.17). We have also this striking fragment:

One day showed us all to be one tribe of humans,
Born from one father and mother;
No one is by birth superior to another.
But fate nourishes some of us with misery
And some with prosperity, while others are compelled 
To bear the yoke of slavery. (Sophocles, Tereus frag. 591 Radt, as quoted in Gagarin and Wood-
ruff 1995, 56.24)

And we can be fairly sure that someone in this era raised the question whether 
slavery accords with natural justice. The main evidence for this is Aristotle’s 
response to the argument of an unnamed opponent that slavery is unnatural 
because slaves may not differ from their masters in a way that would justify 
their situation:

Others think that it is contrary to nature to be a master, because the fact that one man is a slave 
and another free is by nomos, whereas in nature they do not differ at all, which is why it [slavery] 
is not just either; for it is the result of force. (Aristotle, Pol. I.3.1253b20–23)

Certainly some thinkers thought it wrong for Greeks to enslave Greeks, but a 
human nature theorist should discount the moral relevance of Greekness, as 
we find in the Truth of Antiphon:

We have therefore become foreign to one another, when by nature we are all at birth in all re-
spects equally capable of being both foreigners and Greeks. We can examine the attributes of 
nature that are necessarily in all men and are provided to all to the same degree, and in these 
respects none of us is distinguished as foreign or Greek. For we all breathe the air through our 
mouth and through our nostrils. (Antiphon, Truth 44a, col. 2, as quoted in Gagarin and Wood-
ruff 1995, 244)32

1.6. The Functions of Law

1.6.1. Laws of the Polis

Similar to what is now known as positive law is the law given by the authorities 
of the city in order to maintain order and preserve the city from internal dis-
sension. The law of the polis seems to include what we would call its constitu-
tion or system of government,33 but it is mainly the body of statute law. There 

32 See Ostwald 1990, for commentary on this passage.
33 See the Tyrtaeus poem quoted above; see also Thucydides, History II.37, as quoted in 

Gagarin and Woodruff 1995, 94: “We have a form of government that does not try to imitate the 
laws of our neighboring states.”
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was a broad consensus in early antiquity that the laws of the city—any city—
were good in themselves. 

The law sustains the polis, protecting everyone, and most importantly 
the common people, from those who would tyrannize over them. Heraclitus 
recognizes this in saying, “The people (demos) must fight for their law as for 
the city wall” (Heraclitus, DK 44, as quoted in Gagarin and Woodruff 1995, 
152). The content of the law does not matter very much for this purpose; 
Thucydides has Cleon say, in defense of the decision to kill all the men of Myt-
ilene: “A city with inferior laws is better off if they are never relaxed than a 
city with good laws that have no force” (Thucydides, History III.37, as quot-
ed in Gagarin and Woodruff 1995, 109). Elsewhere, Thucydides writes of the 
dreadful effects of lawlessness on Athens during the plague (ibid., II.53) and 
on Corcyra during the civil war (ibid., III.81–4). 

Civil conflict was what the Greeks of this period most feared from a 
breakdown of law. Internal tensions, ranging from factionalism to outright 
rebellion could not only weaken a city’s moral fabric (Thucydides’ point) 
but also deliver it to its enemies. Many of the victories of Athens as it ex-
panded its empire were made easy by conflicts within the cities that Athens 
subdued. In Sophocles’ Antigone, King Creon expresses the view that he 
must uphold the law in order to prevent such disasters (Sophocles, Ant., 
lines 382, 449, 481). 

The law of the polis is usually understood to consist of written statutes (see 
Ostwald 1969, 46). The importance of written law is clear in Euripides’ Suppli-
ants:

When the laws are written down, then he who is weak,
And he who is rich have equal justice. (Euripides, Supp., lines 433–4, as quoted in Gagarin and 
Woodruff 1995, 65)

We find a similar thought implied in Gorgias’ Palamedes: “written laws, guard-
ians of justice” (Gorgias, Palamedes, DK 11a.30, as quoted in Gagarin and 
Woodruff 1995, 201). In one of Aesop’s fables the Frogs ask Zeus for a king; 
instead, Zeus sets up a piece of wood in their pond—probably meant to stand 
for a tablet on which laws were written. Not seeing the value of this, they in-
sisted on a real king, and Zeus sent them a snake that devoured them (Aesop, 
Fables 44, as quoted in Gagarin and Woodruff 1995, 146.5).

In the later fifth century B.C., intellectuals came to criticize the laws of the 
city as artificial and conventional; this apparently did more to add to people’s 
fear of the New Learning than it did to undermine the consensus. Thucydides 
has the Spartan king, Archidamus, speak to this issue in his first speech: “We 
[Spartans] have good judgment because our education leaves us too ignorant 
to look down on the laws” (Thucydides, History I.84, as quoted in Woodruff 
1993, 28). Fear of the New Learning was very real in Athens; it is given vigor-
ous play in Aristophanes’ Clouds (which ends with the burning of Socrates’ 



30 TREATISE, 6 - FROM THE ANCIENT GREEKS TO THE SCHOLASTICS

school) and it surely helped the prosecution secure a conviction of Socrates 
some twenty years later.

1.6.2. Unwritten Law

In the funeral oration, Thucydides has Pericles say that Athenians obey “the 
unwritten laws that bring shame on their transgressors by the agreement of all” 
(Thucydides, History II.37, as quoted in Gagarin and Woodruff 1995, 95). We 
find a similar expression in Sophocles’ Antigone:

What laws? I never heard it was Zeus 
Who made that announcement. 
And it wasn’t justice, either. The gods below
Didn’t lay down this law for human use.
And I never thought your announcements
Could give you—a mere human being—
Power to trample the gods’ unfailing,
Unwritten laws. These laws weren’t made now
Or yesterday. They live for all time,
And no one knows when they came into the light.
No man could frighten me into taking on
The gods’ penalty for breaking such a law. (Sophocles, Ant., 450–60, trans. Woodruff)

Unwritten law may be understood as either the law of the Greeks or, more 
generally, the law of nations. The two concepts are not clearly distinguished; 
an author who seems to write of universal law may have in mind law that is 
universal among the Greeks. But we must not overlook the tendency of Greek 
writers before Herodotus to imagine all human societies as following Greek 
customs, as Homer does in the case of the Trojans.

In any case, the concept of unwritten law as something distinct from the 
law of the polis appears to be new in the mid-fifth century B.C., and may be 
due to debates about the legitimacy of the polis law. Before this period, there 
seems to have been no need to remind potential lawbreakers of the idea that 
laws as such are divinely ordained (although both Hesiod and Solon took 
pains to argue for divine support of justice). The idea of unwritten law may be 
an artifact of the challenges to the laws of the city by intellectuals such as the 
sophists.

1.6.3. The Law of the Greeks

It is not easy to distinguish references to universal law from references to the 
laws of the Greeks, meaning laws common to all of the cities and governing 
the interaction of the cities. Some texts, however, refer fairly clearly to Greek 
law as such. In Thucydides the Plataeans urge the Spartans not to “violate 
the common laws of the Greeks” (Thucydides, History III.59, as quoted in 
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Woodruff 1993, 80); in context, these appear to be laws supporting the keep-
ing of sworn promises, as the Spartans had sworn to protect Plataea. The 
same principle, keeping promises across the boundaries of the cities, is at 
stake in Herodotus (History VI.86). Also in Thucydides we find the Athe-
nians insisting that every power has a right to punish its own allies (inference 
from Thucydides, History III.40; see Woodruff 1993, 70–1)—apparently an 
appeal to laws of the Greeks governing warfare. To these we should add the 
passage from Antiphon cited above (Section 1.3), which appeals to a com-
mon Greek law protecting defendants from imprisonment before trial (Anti-
phon, Truth 5.13).

We have said that the Greeks of the fifth century took pride in their laws, 
because they believed that their laws made them superior to other peoples. 
Herodotus has the Spartan Demaratus say in reply to Xerxes’ boasts of Persian 
power: “Poverty is as familiar to Greece as its nursemaid’s child, but virtue we 
have achieved out of wisdom and strong law” (Herodotus, History VII.102.1). 

1.6.4. The Law of Nations: Universal Law

A concept of universal law, applying to all peoples (and sometimes even to 
gods and animals), is well attested for the classical period. Some thinkers, for 
example, the Athenians on Melos, according to Thucydides, took this univer-
sal law to be natural and destructive of conventional laws, whether of the cities 
or of the Greeks: 

Nature always compels gods (we believe) and men (we are certain) to rule over anyone they can 
control. We did not make this law, and we were not the first to follow it, but we will take it as we 
found it and leave it to posterity forever. (Thucydides, History V.105, as quoted in Gagarin and 
Woodruff 1995, 122)

Elsewhere we find the related idea that conventional law is powerless against 
human nature: “They all have it by nature to do wrong, both men and cities, 
and there is no law that will prevent it,” says Diodotus (Thucydides, History 
III.45, as quoted in Gagarin and Woodruff 1995, 115). Later, in his own perso-
na, Thucydides observes that men bent on revenge “are determined first to de-
stroy without trace the laws that commonly govern such matters.” And he goes 
on to say, “but it is only because of these [laws] that anyone in trouble can 
hope to be saved, and anyone might be in danger some day and stand in need 
of such laws” (ibid., III.84, as quoted in Gagarin and Woodruff 1995, 108).34 
Thucydides saw the destruction of law as one of the harmful consequences of 

34 This chapter of Thucydides’ History III.84, was not known to certain ancient authors who 
commented on the section to which it belongs, which is on the civil war in Corcyra. It is therefore 
under suspicion as an addition by a later author. The language and thought, however, are thorough-
ly Thucydidean, and we may consider it representative of fifth-century thought about law.



32 TREATISE, 6 - FROM THE ANCIENT GREEKS TO THE SCHOLASTICS

civil war; he would not agree with the Athenians or with Diodotus that human 
nature is always destructive of law. Human nature, he believes, shows itself dif-
ferently in different circumstances:

Civil war brought many hardships to the cities, such as happen and will happen as long as human 
nature is the same, although they may be more or less violent or take different forms, depending 
on the circumstances in each case. In peace and prosperity, cities and private individuals alike 
are better minded because they are not plunged into the necessity of doing anything against their 
will; but war is a violent teacher: it gives most people impulses that are as bad as their situation 
when it takes away the easy supply of what they need for daily life. (Thucydides, History III.82, as 
quoted in Gagarin and Woodruff 1995, 105)

Most commonly, Greeks of this period seem to have believed in a universal law 
that is not at odds either with nature or with the laws of their cities. Gorgias 
speaks of “the most divine and universal law: to speak, to be silent, and to act 
as one ought and when one ought” (Gorgias, Funeral Oration, DK 6, as quot-
ed in Gagarin and Woodruff 1995, 203). And Euripides writes that the only 
law that is common to humans, gods, and animals is the law that parents love 
their children (Euripides, frag. 334). In Thucydides’ debate between Plataeans 
and Thebans, both sides appeal to universal laws: “The law that holds every-
where: piety allows one to repel an aggressor” (Thucydides, History III.56.2, 
as quoted in Woodruff 1993, 79) and “it is the leaders who break the law, not 
the followers” (ibid., III.65 as quoted in Woodruff 1993, 84), where the law in 
question is evidently a universal one.

In some cases, the universal law is represented as divine: 

Chorus:
Ingenious, how the gods
keep time’s long foot a secret
while hunting down irreverent men. 
There’s no improvement on the laws,
none we should know or practice.

The cost of these beliefs is light:
power lies 
with whatever thing should be divine, 
with whatever law stands firm in time 
by nature ever-natural. (Euripides, Ba. 888–96, trans. Woodruff 1998, 36)

1.7. Conclusion

In the above remarks we have tried to convey something of the range and di-
versity of early Greek thinking about law and to show the close connection be-
tween this and the historical development of early Greek legal systems. These 
never developed into the kind of autonomous system created by the Romans, 
nor did the early Greeks ever have a single word, like Latin ius, to designate 
the entire legal system, substance and procedure, together with the expected 
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result, namely, justice. Greeks very early developed a legal (or proto-legal) pro-
cess before they had civic laws (in the strict sense), and this process (dikê, later 
to dikaion, dikaiosynê) became synonymous with its proper outcome: justice. 
Only later, around the end of the seventh century, did they begin to isolate (by 
means of writing) specific rules that were the city’s laws. At this point the dif-
ference between their customs, traditions, and ways of behavior, on the one 
hand, and laws, on the other, was clear from separate terminology: nomos ver-
sus thesmos, grammata, rhêtra, and related words. In the fifth century, when 
nomos was extended to cover civic law, gradually displacing these other terms, 
resonance among its wide range of meanings led to new ways of thinking 
about laws, including new concepts such as “unwritten laws.” Some thinkers 
brought law and justice together conceptually, but nomos never expanded to 
include procedure, nor did it (or any other term) ever come to mean “law” in 
the most general sense (though some uses, e.g., Heraclitus DK 44, suggest the 
possibility of such a development). The closest one could come to this expres-
sion was to use the plural, hoi nomoi, and this expression was thus taken up 
later by philosophers such as Plato and Theophrastus for the title of their trea-
tises on law, though these still are primarily concerned with substantive rules.

Further Reading

Translations of many of the important passages from the poetry and drama 
cited in this chapter, as well as the fragments of the sophists, are included in 
Gagarin and Woodruff 1995. Also relevant are the speeches of the Attic Ora-
tors, many of which were written for delivery in law courts. These are mostly 
from the fourth century, but Antiphon and Andocides wrote in the late fifth 
century (see Gagarin and MacDowell 1998). A useful selection from other ora-
tors is Carey 1997.

For thinking about Greek law in general, an excellent place to begin is with 
the first study undertaken from a comparative viewpoint by Maine 1861. Many 
of Maine’s major theses (such as the progress “from status to contract”) still 
influence scholarly discourse today. For Greek law in the pre-classical period 
see Gagarin 1986. Ostwald 1986 is a good political and intellectual history of 
fifth-century Athens. For the concept of nomos, Ostwald 1969 is still the stan-
dard work. For historical information about Athenian law, the most important 
ancient source is The Athenian Constitution, attributed to Aristotle but per-
haps by members of his school. For specialists, Rhodes 1981 provides an ex-
cellent, thorough commentary; non-specialists should consult the notes to his 
fine 1984 Penguin translation. 

The best modern works covering all of Athenian law are MacDowell 1978 
and Todd 1993; of these Todd is more theoretical and is more explicit about 
similarities and differences between Athenian and modern common law. Har-
rison 1998 is more oriented toward the needs of specialists. Boegehold et al. 
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1995 has a useful collection of the archeological evidence for Athenian law to-
gether with testimony from ancient authors (all of it translated into English). 

For more theoretical, and quite controversial, work on Athenian law, see 
D. Cohen 1991 and 1995. Also theoretical are many of the essays in Boegehold 
and Scafuro 1994; Cartledge, Millett, and Todd 1990; and Foxhall and Lewis 
1996. Among the most recent approaches to Athenian law and litigation are 
Christ 1998 and Johnstone 1999. For forensic oratory and Athenian ideology, 
Ober (1989) has been very influential, although the emphasis he and others 
have placed on citizen ideology has now been strongly challenged by E. Cohen 
(2000).



Chapter 2

SOCRATES AND EARLY SOCRATIC 
PHILOSOPHERS OF LAW

by Richard F. Stalley and Roderick T. Long1

2.1. The Socratic Movement

Socrates is arguably the most important and elusive figure in the history of 
moral philosophy. The few known facts about his life are easily told. He was 
an Athenian citizen, born in 469 B.C., and worked as a sculptor. He served 
his city bravely in the Peloponnesian War, but did not seek an active role in 
politics. Nevertheless, he was briefly forced into prominence after the battle 
of Arginusae when, as one of the presidents of the Assembly, he resisted the 
clamor to try the generals en masse, which he saw as illegal. During the rule of 
the Thirty Tyrants (404–403 B.C.) he refused an order to take part in arresting 
Leon of Salamis. After the restoration of democracy, he was put on trial in 399 
for introducing strange gods and corrupting the young.2 He refused to save 
himself by opting for exile or by using any of the devices by which defendants 
usually sought to arouse the sympathy of Athenian juries. As a result, he was 
condemned and put to death by poisoning.

It is clear that Socrates was an exceptional individual for his intelligence 
and for his moral character and integrity. He was interested less in questions 
about the nature of the universe than in what we could call moral questions, 
above all the question “What sort of life should we lead?” Although he wrote 
nothing and did not call himself a teacher, he acquired an extensive circle of 
admirers. These included the notorious Alcibiades, as well as Critias and Char-
mides, relatives of Plato who both took part in the tyranny of the Thirty. Sev-
eral of his followers wrote “Socratic” dialogues, but only those by Plato (427–
347 B.C.) and Xenophon (ca. 430–355 B.C.) survive in more than a fragmen-
tary form. After Socrates’ death, the hedonistic Cyrenaics and the ascetic Cyn-
ics both traced their intellectual ancestry to Socrates. All these authors were 
immensely impressed by Socrates’ moral character and mode of argument, but 
they interpreted these in very different ways. It is therefore better to talk of a 
“Socratic movement” than a “Socratic school.”

1 In this chapter, Richard F. Stalley is the principal author of Sections 2.1 and 2.2, while Rod-
erick T. Long is the principal author of Sections 2.3 and 2.4. All translations are by the authors 
unless otherwise indicated.

2 The precise grounds of these charges are unclear. The involvement of some his pupils in 
the tyranny of the Thirty may account for the charge of corruption. His own references to a di-
vine “sign” (daimonion) may explain the charge of introducing new gods.
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According to Plato, Socrates claimed to be wise only in the sense that, un-
like most other people, he recognized his own ignorance about the important 
things of life. He thus did not give lectures or make long speeches, but rather 
chose to question people reputed to have knowledge. Not surprisingly, those 
of Plato’s dialogues that seem most Socratic in character generally end incon-
clusively. Socrates leads his interlocutors to appreciate their own ignorance 
without asserting any view of his own. Nevertheless, some positive doctrines 
do emerge. The most important of these are that everyone seeks the good and 
that it is always in our interest to be just. Taken together these imply that any-
one who knows what is just will act justly. Unjust behavior must result from 
ignorance of what is truly good. It follows both that those who do wrong do so 
unwillingly and that virtue is a kind of knowledge. In many respects, the pic-
ture of Socrates offered by Xenophon is similar to Plato’s, though Xenophon’s 
Socrates seems less enigmatic than Plato’s and is more prone to give positive 
moral advice. 

At one time scholars assumed that Xenophon gives the more historically 
accurate picture of Socrates, but most now give preference to that of Plato. 
More recently, many have followed Vlastos (1971, chap. 1; 1991, chap. 2), 
who claimed that Plato’s early dialogues embody “the philosophy of Socrates” 
and that only in the middle period does Plato begin to speak with his own 
voice. But this view is now under scholarly attack,3 as is the practice of dismiss-
ing Xenophon’s evidence (Morrison 1987; Cooper 1999). Even though Plato 
seems to have known Socrates well, he is clearly not concerned with histori-
cal accuracy as we now understand it. Some scholars conclude that there is no 
reliable means of disentangling the Socratic and Platonic elements in Plato’s 
work; others defend a “triangulation” strategy, using overlapping evidence 
from Plato and Xenophon to reconstruct the views of the historical Socrates. 
Whether or not those facts on which all the sources agree permit us to attri-
bute to Socrates a fully worked out philosophy of law, they are sufficient to 
confirm his importance for the history of legal thought.

Both Xenophon and Plato agree that Socrates was always obedient to the 
law of Athens. He showed this most notably in his willingness to accept the 
verdict of the court that condemned him to death. According to both authors 
he lived by the principle that one should never behave unjustly. But if Socrates 
never committed injustice, the legal system that allowed him to be condemned 
cannot itself have been wholly just. This implies that positive law and justice 
do not necessarily coincide. Socrates’ life thus presents a kind of paradox: We 
must be just and must obey the law, yet the law itself may be unjust. As we 
shall see in this chapter, several of Plato’s dialogues, particularly the Euthy-

3 This is argued at length by Kahn 1996. Of course, the fact that Plato’s dialogues may not 
give an accurate picture of the historical Socrates does not, in itself, mean that we should rely on 
Xenophon. Kahn (1996, 393–401) also argues that Xenophon relies on Plato as a source.
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phro, Apology, and Crito, which are all dramatically linked to Socrates’ trial, 
seem to wrestle with this problem.4 There are similar concerns in certain pas-
sages from Xenophon’s Memorabilia. Socrates’ insistence on the importance of 
justice suggests that justice cannot simply be the product of convention. He 
must therefore take issue with the sophistic use of the distinction between no-
mos (“law” or “convention”) and phusis (“nature”) to imply that justice is sim-
ply a matter of conforming to the customs of one’s community. 

2.2. Plato’s “Trial” Dialogues: Euthyphro, Apology, Crito

Early in the Euthyphro we learn that Socrates’ interlocutor claims to be an ex-
pert in matters of religion. In fact, he is so confident of his expertise that he 
is prosecuting his own father for impiety.5 This prompts Socrates to question 
him about the nature of piety or holiness. In the first phase of the dialogue 
Euthyphro defines the holy as “what is dear to the gods” (6e–7a). But, since he 
accepts the traditional tales of quarrels among the gods, especially over mat-
ters of right and wrong, he has to admit that what is dear to some gods may 
be hated by others. So, his definition implies that the same thing may be both 
holy and unholy (8a). Socrates sets this issue aside by agreeing to investigate 
the claim that the holy is what is dear to all the gods, and then asks Euthyphro 
whether the holy is holy because it is dear to the gods or whether it is dear to 
the gods because it is holy (9e–10a). Euthyphro eventually agrees that the fact 
of the gods loving something is not what makes it holy. Rather, the gods love 
holy things because they are holy (10d). As we might say, there must be some 
standard of what is holy that is independent of whether the gods love it. 

Plato’s Socrates is evidently aware that similar difficulties can be raised for 
the claim that the just is the lawful.6 If we take this to mean that any act per-
mitted by a legal system is just and that any act forbidden by a legal system is 
unjust, then we have to concede that the same act can be both just and unjust, 
for obviously acts forbidden in one city may be permitted in another. We can-
not avoid this difficulty by arguing that to be just is to be in accordance with 
a law promulgated by the gods, because Socrates would then ask whether the 
fact that an act is commanded by the gods makes it just or whether the fact 
that something is just leads the gods to command it. Socrates would certainly 
opt for the latter view. He believes that what is just is not dependent on the 

4 Most scholars assume that the Apology and Crito are among Plato’s earliest dialogues. The 
Euthyphro is dramatically linked to the others and its brevity and simplicity of construction sug-
gest that it is an early work. Whenever it was written, it seems likely that Plato intended it to be 
read in conjunction with the other two.

5 When a slave killed one of his free workmen, Euthyphro’s father had the slave bound and 
left him in the open while he sent to Athens for a religious ruling on what should be done. The 
slave died, presumably of exposure.

6 Later in the dialogue it is argued that the holy is part of the just (11e–13e).
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will of any agent, human or divine. It follows that human legal systems may 
include measures that are contrary to true justice. So, if merely being in accor-
dance with some human code is enough to make an act lawful, the just and the 
lawful need not coincide. Since the gods are wise and good, the requirements 
of divine law must be the same as those of justice. So, if “lawful” means “in 
accordance with divine law” Socrates would recognize that the just and the 
lawful are in fact identical. But he would still insist that justice is prior to law-
fulness.

The Apology purports to describe the three speeches Socrates made at his 
trial. Rather than dwelling on the legal niceties of his position, he mainly of-
fers a justification of his life in moral and religious terms. A main element in 
this justification is the claim that he has a divine mission to subject his fellow 
citizens to philosophical examination. He first realized this when the Delphic 
oracle, questioned by his friend Chaerephon, replied that no one was wiser 
than Socrates (21a). This puzzled him, because he was not conscious of pos-
sessing any special wisdom. He therefore began questioning those, such as 
politicians and poets, who were reputed to be wise, only to find that they re-
ally understood nothing about the most important things in life. Socrates then 
understood the real meaning of the god who spoke through the oracle to be 
that the wisest human beings are those who recognize that they have no real 
wisdom (23a–b). Since then he has assisted the god by questioning those who 
seem to be wise and showing that they are not really so. This activity has natu-
rally made him unpopular.

This account of his mission enables Socrates, later in the defense, to com-
pare his own duty to philosophize with that of a soldier: “[W]herever a man 
has taken a position that he believes to be best or has been placed by his com-
mander there he must, I think, remain and face danger without a thought of 
death or any thing else rather than disgrace” (28d). It would be dreadful if 
Socrates, who during his military service had remained where his commanders 
posted him, had abandoned the post assigned to him by a god (28e). No one 
knows whether death is a good or bad thing, but it is certainly wrong to dis-
obey one’s betters, whether they be gods or men. So, even if the court offered 
to release Socrates on condition that he gave up philosophy, he would have to 
refuse (28e–29d; cf. 37d–e).

The second main theme of Socrates’ defense is the overriding importance 
of being just. In particular, it is more important to be just than to preserve 
one’s life: “You are wrong, sir, if you think that a man who is any good should 
take into account the risk of life or death; he should look only to this in his 
actions whether what he does is right or wrong and whether he is acting like 
a good or a bad man” (28b). In fact, as he claims in his concluding speech, “a 
good man cannot be harmed” (41d). It is a good thing that he has refrained 
from political activity, because no one can survive who opposes the populace 
and prevents it from doing unjust and illegal things (31d–32a).
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As evidence that he would rather die than do wrong, Socrates refers to the 
trial of the generals when he risked his life to be on the side of law and justice. 
He also cites his refusal to arrest Leon of Salamis as showing his determination 
to avoid unjust or impious acts (32a–e). In the same vein he refuses to beg the 
jury for mercy, partly out of a regard for his own reputation, but also because 
it would be wrong to induce the jurors to decide a case other than in accor-
dance with law (34b–35d, 38d–39b).

The Apology certainly gives modern readers the impression that Socrates is 
much more concerned to show that he has lived justly than to show that he has 
broken no law. It may be that the vagueness of the charges forced this strategy 
upon him—we have no real information as to what activities on his part were 
supposed to have constituted introducing new gods and corrupting the young. 
But, in any case, most interpreters take his speeches to imply that considerations 
of what is morally right override those of legality in the sense that they may 
sometimes justify one in breaking the law. Two passages in particular have been 
thought to make this point explicit. One refers to the affair of Leon of Salamis. 
Some scholars have argued that since the Thirty had legal authority at the time, 
this passage shows that Socrates was prepared to defy the law when it conflicted 
with justice. Unfortunately, we do not know whether Socrates and the majority of 
his fellow citizens regarded the Thirty as having valid legal authority. So it is not 
clear that he or the jury would have seen the incident in this light (Weiss 1998, 14). 

In a more important passage Socrates insists that, even if the court were to 
release him on condition of giving up philosophy, he would not comply with 
their wishes. This has generally been taken to show that Socrates was willing to 
defy a legal requirement in order to do what he believed to be just. It certainly 
looks as though Socrates is envisaging a situation, albeit a purely hypotheti-
cal one, in which he would have to disregard a legal requirement in order to 
carry out his divinely imposed mission. As a matter of fact there was, it seems, 
no legal basis on which the jury could have imposed such a requirement, so 
Socrates cannot be seen as announcing an intention to break a requirement 
that could have been imposed upon him under the law as it stood at the time 
of his trial. But the passage surely does imply that if the Athenians had passed 
a law forbidding Socrates from philosophizing, he would have defied it.7 

7 According to Brickhouse and Smith 1994, 146, even if the Athenians had introduced such 
a law, Socrates could have argued that, since he had a divine mission to philosophize, failure to 
do so would be an act of impiety and, as such, contrary to Athenian law. But it might be argued 
that to obey the law is not simply to follow one’s own interpretation of the laws; it also requires 
us to obey the commands of duly appointed officials, if they are issued in accordance with the 
law, and to respect the decisions of properly constituted judicial bodies, if they are reached by 
correct procedures. Socrates might have argued that a law forbidding him to philosophize would 
conflict with the laws against impiety, but there would be little likelihood of his convincing his 
fellow citizens that this was the case. So he would in practice have been faced with a choice of 
defying the law or abandoning his mission. See Weiss 1998, 12; and Kraut 1984, 14–5.



40 TREATISE, 6 - FROM THE ANCIENT GREEKS TO THE SCHOLASTICS

Hence, there are conceivable circumstances in which he would be willing to 
break Athenian law.

This is closely linked to the idea that the gods have assigned him the task 
of philosophizing. If he had argued that divine authority is higher than that 
of any human legal system, his contemporaries would easily have understood 
his position. The difficulty for him would be that he has very little evidence to 
support his claim that his divine mission was imposed on him by the gods. It 
is not obviously implied by the response of the Delphic oracle. Socrates may 
be relying on his own conviction that he has a moral duty to philosophize and 
that the gods, being good, want us to do our moral duty. His position would 
then be very much what we would expect from our reading of the Euthyphro. 
Right and wrong do not depend on the decision of any human or divine agent, 
though we may be sure that the gods command us to do what is right. Human 
laws, on the other hand, may be incorrect and inconsistent. We may in the last 
resort have to break human laws in order to do what is right, but in doing so 
we can claim the authority of a superior law, namely, that of the gods.

The Crito reports a conversation that is supposed to have occurred when 
Crito visited Socrates in prison a day or two before the latter’s execution. Crito, 
who, in spite of being a close friend of Socrates, seems to have little philosophi-
cal insight, urges him to escape. His main point is that if Socrates is put to death 
he and Socrates’ other friends will be seen as having failed him in his hour of 
need and will thus be disgraced in the eyes of the public. Moreover, by failing 
to save himself, Socrates will leave his children without a father and create the 
general impression that he has been totally spineless. In response to these argu-
ments, Socrates points out that he and Crito have always agreed that they should 
attend not to the views of the ignorant many, but to those of the one who has 
knowledge. Just as those who undergo physical training follow the advice of the 
expert trainer, so in matters of right and wrong we should be guided by those 
with knowledge rather than by public opinion. Given that we think that life 
with a sick body is not worth living, it would be absurd to allow “that part of us 
which is improved by justice and spoiled by injustice”—presumably, Socrates 
means the soul—to become corrupted (47d–e). It is not living as such that mat-
ters but living a good life. Thus the question to be addressed is not what the 
general public will think if Socrates does not escape, but whether it would be 
just for him to do so. In fact, Socrates goes on to argue, we must never willingly 
do any kind of unjust act, even when we have been treated unjustly ourselves.8 
He thus insists on the principle that “neither to do wrong nor to return wrong is 
ever right, not even to injure in return for an injury received” (49d).

8 Vlastos 1991, chap. 7, suggests that this would have seemed extraordinary to most of Pla-
to’s contemporaries. Certainly the idea that we should seek to help friends and harm enemies was 
central to Greek popular morality. On the other hand, harming and doing injustice need not be 
synonymous.
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At this point Socrates secures Crito’s assent to the claim that one ought al-
ways to do what one has agreed to do, provided that it is just.9 He goes on to 
suggest that by leaving prison without persuading the city, they would not only 
be failing to abide by what they agreed to be just, but would also be harm-
ing the very thing that they ought least to harm (49e–50a). Socrates’ point is 
clearly that by escaping he would be doing an unjustified harm to the laws of 
the city; to elucidate his position, Socrates personifies the laws of Athens and 
imagines them coming to complain that by ignoring the verdict of the court he 
would be destroying them. The laws present two main reasons why this would 
be particularly unjust. The first main reason appeals to the principle, which 
Socrates himself accepts, that we ought to keep our agreements (at least when 
it is just to do so). Socrates has shown his agreement to live by the laws of Ath-
ens by remaining in the city throughout his life, by fathering children there, 
and by refusing the opportunity to go into exile before his trial when it would 
have been legal for him to do so. The second main reason is that the laws are 
in a quasi-parental position. They were responsible for his birth and education, 
so the obligation he owes to them is stronger even than that which he owes to 
his parents. In fact, he belongs to the laws as a child or slave and must there-
fore obey them. Even if Socrates has been unjustly convicted, it is human be-
ings who have wronged him, not the laws themselves (54c).

On a superficial reading, at least, the laws personified appear to maintain 
that it would always be unjust to disobey them. If this is what they are claim-
ing and if we assume, as most commentators have, that Socrates endorses their 
view, then there would be a discrepancy between the Crito and the Apology. 
Socrates in the Apology seems to allow that there are circumstances in which 
disobedience would be justified, while in the Crito he seems to deny it. But 
the discrepancy between the two dialogues is not the only point that is puz-
zling. The laws argue that because Socrates has entered into an agreement 
with them and is, as it were, their child, he has an obligation to obey them. 
This implies that our obligations to keep agreements and to obey our parents 
are independent of and prior to positive law. Thus the arguments of the laws 
themselves seem to imply that there is a distinction between justice and mere 
lawfulness. If this is right, then there is at least a logical possibility that the laws 
might require Socrates to do something unjust. Since Socrates also believes 
that one must never act unjustly, he must recognize that in such circumstances 
he would be obliged to disobey the law. Indeed, the laws themselves indicate 
ways in which this might happen. They base their case on the obligations to 
keep agreements and to obey superiors. These two grounds are distinct and 
could in principle conflict. For example, a parent, or other superior, might or-
der a child to break an agreement. If we think of the laws as quasi-parental su-

9 See Kraut 1984. Here we have ignored an ambiguity in the passage, which could perhaps 
be taken to say “we should keep our agreements because it is just to do so.”
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periors, we may ask what would happen if they required us to break an agree-
ment. Conversely, if we think of the obligation to obey the law as resting on an 
agreement, we may ask what would happen if their requirement clashed with 
those of some superior authority such as the gods. Presumably, in such cases, 
the commands of the gods would be overriding. Thus if the laws are taken to 
be demanding unconditional obedience, their arguments seem to undermine 
themselves.10

There are other indications in this dialogue that the arguments of the laws 
are perhaps not to be taken at their face value. Socrates compares these argu-
ments with what an orator might say (Crito, 50b), which suggests that they 
are not rationally convincing. In this he is arguably right, since the apparent 
claim of the laws to unconditional obedience seems to go beyond anything 
they could reasonably justify simply on the basis of their arguments. Ordinary 
morality, then as now, recognizes that there are cases where it is legitimate to 
break agreements, and even in ancient Greece parents did not have an un-
limited right of control over adult children. Thus neither of the laws’ argu-
ments would support a demand for unlimited obedience. It is not surprising 
therefore that at the end of the laws’ speech Socrates does not say that he 
finds their arguments logically unassailable, but rather that he is overwhelmed 
by the noise they make: “[T]hese are the words I seem to hear, as the Cory-
bantes seem to hear the music of their flutes, and the echo of these words 
resounds in me and makes it impossible for me to hear anything else” (54d). 
Plato may well be hinting here that the laws have overstated their case (Weiss 
1998, 134–40).

If we are not supposed to be convinced by the claims of the laws to un-
conditional obedience, the obvious question is “what are we supposed to be-
lieve?” The most useful guide may be the passage at 49e, cited above, where, 
immediately before introducing the laws, Socrates stipulates that we ought to 
keep our agreements provided that they are just. The most natural interpreta-
tion is that there may be occasions when keeping agreements would be unjust, 
in which case we ought to break them. Since the obligation to obey the law is 
seen in part as a matter of keeping agreements, this implies that there may be 
occasions when it would be unjust to obey the law. This could happen, for ex-
ample, when obedience to the law would involve the violation of some higher 
obligation. Socrates would thus have been justified in breaking a law forbid-
ding him to carry out what he saw as his divine mission to engage in philoso-
phy. Similarly, in the circumstances of the Crito he would be justified in escap-
ing from prison if remaining there would involve him in violating some higher 
duty. But no argument presented in the Crito suggests that this is the case. So, 
because he has no superior obligation to escape, it is his duty to obey the law 
and await his execution.

10 For more on these points, see Harte 1999.
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A somewhat different solution—similar in spirit, but requiring less dis-
counting of the arguments in the Crito—is to take Socrates to be distinguish-
ing between laws commanding one to suffer injustice and laws commanding 
one to commit injustice, and to be counseling (a) obedience to the former and 
(b) disobedience to the latter.11 The Apology, as we have seen, is plausibly in-
terpreted as endorsing (b), but Socrates’ concern for obeying human authori-
ties when doing so does not clash with obeying divine ones (28d–29d) like-
wise favors (a). The Crito clearly endorses (a), but Socrates’ insistence that one 
should never commit injustice, together with his emphasis on our duty to keep 
just agreements, suggests (b) as well. Hence, the two dialogues would be pro-
pounding the same doctrine.

If either of these readings is correct, then we can find a consistent view of the 
law across the three dialogues we have been considering. According to this view, 
we must in all things do what is just. Although Socrates claims to be ignorant, 
he is evidently convinced that there is an absolute standard of justice and that 
human beings can become clear about this standard through reasoned discus-
sion. By giving a central place to reason, he points forward to Platonic doctrines 
that will be discussed in the following chapter of this volume. But it is already 
clear that justice, in Socrates’ view, is prior to both the commands of the gods 
and human laws. Because the gods are wise and good we may be sure that they 
command only what is just. Thus, to be just is to obey divine law. We have a 
general obligation to obey human law, but because it is the product of imperfect 
beings it may sometimes conflict with the requirements of justice and divine 
law. On such occasions we should break human law in order to do what is just.

2.3. Xenophon

Xenophon (ca. 430–ca. 355 B.C.), like Plato, was one of the young Athenian 
aristocrats drawn into Socrates’ intellectual orbit; and his writings are, like Pla-
to’s, among our principal sources of information about Socrates.12 Unlike Pla-
to, however, Xenophon spent much of his life in exile from Athens, serving as 
a mercenary soldier in Persia, Sparta, and elsewhere. His writings encompass 
a variety of topics and genres, but Socratic ideas and values nevertheless in-
form all his works. As with Plato, we face the usual puzzles about the extent to 
which the characters in his dialogues represent either Xenophon’s views or the 
views of their historical originals, though from Xenophon at least we do have 
much that is asserted in propria persona. While many readers find Xenophon 
superficial and conventional, others argue that a more careful reading reveals a 
subtle and creative mind at work.

11 Socrates argues at length in Plato’s Gorgias that suffering injustice is preferable to commit-
ting it.

12 For a defense of Xenophon’s reliability as a source, see Cooper 1999.
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The two Xenophontic texts that most directly address the nature and sta-
tus of law are both in the Memorabilia (I.2.40–46 and IV.4). In the first, Mem. 
I.2.40–46, Xenophon recounts a (probably fictitious) conversation on the na-
ture of law between the youthful Alcibiades and his guardian, the democratic 
statesman Pericles. Xenophon’s stated purpose in giving us this account is to 
show how Alcibiades learned the Socratic technique of dialectic simply in or-
der to advance his own political career, but Xenophon may have other pur-
poses as well. In the dialogue, Alcibiades exploits a tension within ordinary 
Athenian thinking about law; Pericles is torn between a positive conception, 
identifying law with manmade statutes, and a moralized conception, denying 
the status of law to statutes that fail to meet certain moral requirements. He 
does not at first feel this tension when discussing democracy, being a democrat 
himself, but the tension soon becomes evident when the conversation turns 
to oligarchy and tyranny, systems of which Pericles disapproves. On the one 
hand, Pericles feels the pull of the positivist account, according to which what-
ever is enacted by the supreme power in a state counts as law. But it turns out 
that, on the other hand, Pericles is still more deeply committed to the concep-
tual association of law with persuasion, and of lawlessness with violence, and 
so he is driven to conclude that the edicts of tyrannical and oligarchic govern-
ments are not laws after all, since they are imposed by force on an unwilling 
majority rather than emerging from democratic consensus. At this point Peri-
cles does not yet see any conflict between his moralized conception of law and 
his own political commitments, but is left without an answer when Alcibiades 
then points out that a democratic government, in forcibly imposing the will of 
the majority on an unconsenting minority, is departing from lawfulness no less 
than is a tyrant or a body of oligarchs.

For Cartledge (1997, 5), Alcibiades’ argument is a “clever piece of oligar-
chic pamphleteering” that stigmatizes democracy as “a form of collective tyr-
anny, whereby the ignorant and ill-educated masses ruled despotically over the 
unwilling and unconsenting elite few.” But of course the argument says noth-
ing about the masses being ignorant and ill-educated, and in any case it is just 
as much an indictment of oligarchy as of democracy. (Indeed, in Roman times 
Tiberius Gracchus used a similar argument to draw a democratic moral: Plu-
tarch TG 15; Erskine 1990, 171–80.)

The connection that Alcibiades draws between law and consent sure-
ly represents Xenophon’s own view, since he likewise attributes to Socrates, 
with clear approval, the claim that a genuine king is one who rules in accor-
dance with laws (kata nomous) over those who consent (hekontôn), while he 
who rules unwilling subjects not by law but by his own will, is a mere tyrant 
(Mem. IV.6.12).13 Why, then, does Xenophon choose Alcibiades, a character 

13 It is striking that Xenophon thinks that lawfulness depends not just on the benefit, but also 
on the consent, of the governed; compare Aristotle, Pol. III.14.1285a27–b21, IV.9.1294b34–39, 
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he portrays negatively, as the spokesman for this view in I.2.40–46? Perhaps 
he does so because it allows him to state a criticism of Athenian institutions 
without being in the position of having to endorse it explicitly; both Alcibiades 
and Socrates state the premises, but only Alcibiades draws the anti-democratic 
conclusion.14 Certainly the greater effectiveness of persuasion over coercion 
is a theme that pervades Xenophon’s writings (Mem. I.2.10–11, II.6.31; Oec. 
XXI.12; An. V.7, VII.7; HG II, VI.1.7–8; Vect. I.1–2, V.1–10). It is unclear 
whether Xenophon’s case against violence is purely consequentialist (basing 
the rightness of an act solely on its having beneficial consequences) or wheth-
er he also recognizes a deontological aspect (regarding an action as right even 
apart from its consequences); there is certainly a deontological flavor to Xeno-
phon’s defense of justice over expediency in the “trial of the cloaks” passage 
(Cyr. I.3.16–17).15 There are no grounds for attributing to Xenophon a special 
concern with freedom in its modern sense(s).

If the rule of a majority over an unwilling minority is no less tyrannical than 
the reverse, it might seem that nothing short of unanimous consent could jus-
tify political authority; but perhaps all that is required is that the ruler do his 
best to gain the consent of his subjects, rather than simply imposing arbitrary 
edicts. At any rate, Xenophon’s aversion to forcible rule is not absolute, since 
he happily endorses paternalism (Mem. I.2.49–60, IV.2.14–18; Lac. X.4–6; 
Hier. X.2–4; Oec. XIII.5–9). Perhaps compulsory measures are not regarded as 
“violent” or “forcible” in the forbidden sense if they aim to benefit the ruled; 
after all, if such paternalistic measures succeed in shaping noble characters, the 
ordinary problem of backlash against violence will be avoided.

This suggests that Xenophon’s criteria for legal legitimacy include not only 
consent but also benefit; and indeed some indication of this is found in the Al-
cibiades/Pericles exchange itself, where it is established that all laws state what 
ought to be done—but on the assumption that good rather than evil is what 
ought to be done (Mem. I.2.42). The implication is that the legitimacy of a law 
depends not only on the way in which it is imposed, but also on its beneficial 
content. This may simply be an instance of Xenophon’s apparent conviction 
(IV.2) that ready-made exceptionless rules of just conduct are hard to come by.

In addition to the benefit and consent criteria, Xenophon also invokes a 
wisdom criterion: The claim to rule must be based on knowledge and virtue 

IV.10.1295a15–24, V.10.1313a5, VII.2.1324b22–36, VII.14.1333b5–1334a10, EN IX.5.1167a26–
b16; Plato, Plt. 276d–277a, but contrast Plato, Plt. 291e–293e. Cf. R. Long 1996, 787–98.

14 The identification of lawfulness with the choice of persuasion over violence was a Greek 
commonplace (Lysias, Funeral Oration, 2.19). Hence it is the (potentially anarchic) conclusion, 
not the premise, that is controversial.

15 Young Cyrus is chastised for adjudicating a dispute over cloaks by awarding a cloak to 
the disputant it fits best, rather than to its rightful owner. It is equally possible to follow Hume 
in seeing the passage as an endorsement of indirect consequentialism (Hume 1751, Appendix 
III).
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(equivalent terms for a Socratic).16 He has Thrasybulus ask the Thirty what 
entitles them to rule: Are they more just, more courageous, more wise (HG 
II.4.40–42)? We should no more accept a ruler than we would accept a physi-
cian without evidence of his expertise (Mem. IV.2.3–7), for “kings and rulers 
[...] are not those who hold the sceptre, or who are chosen by just anyone, or 
who are selected by lot, or who use violence or deception, but rather those 
who possess knowledge of ruling” (III.9.10–11). Here the wisdom and consent 
criteria appear in combination; the benefit criterion may be implicit as well, if 
Xenophon assumes that anyone who possesses the art of ruling would want to 
benefit his subjects, would know how to do it, and would also recognize the 
greater utility of persuasion than of violent measures.

In yet another passage (Mem. IV.3.16), we are told that, when the Athe-
nians asked how they should go about worshipping the gods, the Delphic 
Oracle replied that they should do so in accordance with the nomos (“law,” 
“custom”) of the city. Crucially, Xenophon leaves out what happened next, but 
his audience would certainly know it and could be expected to supply it: We 
learn from Cicero (Leg. II.40) that when the Athenians explained that their 
traditions contained many competing and conflicting nomoi and asked which 
of these was meant, the oracle answered “whichever is best.” The clear impli-
cation is that Xenophon’s test for whether something is a genuine nomos of 
Athens is the fact that it is best.17

This may sound odd to modern ears. When we disapprove of governmen-
tal edicts, we generally say that they are bad laws or unjust laws, not that they 
are not laws at all. But the moralized conception of law (which was in fact 
the orthodox position in legal philosophy throughout most of European his-
tory) can be given some plausibility. What is the difference between a com-
mand issued by a legislature and a command issued by a mugger with a gun? 
Both have the power to enforce their demands, but the legislature, unlike the 
mugger, is presumed to have authority. Yet the legislature’s authority is con-
ditional, being derived from the people or the constitution. But where do the 
people, or the constitution, get their authority? If the regress terminates in 
a bare fact of power, all the subsequent links of the chain seem to revert to 
mere power, not authority; hence, it can be argued, the regress must terminate 
with something inherently authoritative, and only a normative fact could meet 
this requirement.

16 Xenophon’s much-noted stress on the importance of noncognitive training does not con-
flict with his commitment to the Socratic thesis that virtue is knowledge, since for Xenophon 
the role of noncognitive training is not to supply a motivational force that moral knowledge on 
its own would lack, but to prevent moral knowledge from being lost; cf. Charlton 1988, 13–33; 
R. Long unpublished.

17 Xenophon’s usage is not entirely consistent, however; an unjust provision that he describes 
at Mem. I.2.31 as being “written into law” he describes at IV.4.3 as being “contrary to law.” Pre-
sumably “law” has a positive sense in the first passage and a normative sense in the second.
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Although the first major passage of Xenophon (the Alcibiades-Pericles 
dialogue), with related passages, supports a moralized conception of law, the 
second passage might seem to point to a different view of law. In a conversa-
tion between Socrates and Hippias at Mem. IV.4, Socrates defines the just as 
the lawful (IV.4.12; cf. 6.5–6), prompting many commentators to view him as 
a legal positivist.18 But Socrates’ equation of the just with the lawful does not 
commit him to a positivist account of justice unless he is committed to a posi-
tivist account of law.19 Hippias offers such an account (Mem. IV.4.13), defining 
law as a written agreement among citizens concerning what ought and ought 
not to be done.20 Hippias disparages Socratic respect for law on the grounds 
that laws are constantly changing, but Xenophon’s Socrates counters that cit-
ies first go to war and then later make peace (Mem. IV.4.14; cf. Plato, Minos 
316c); presumably, the idea is that the same principle may issue in different 
concrete recommendations in different circumstances. Hence, it seems, what is 
really nomos in a city’s written agreements is not the concrete applications but 
the principle they embody. 

In his discussion of the passage, Morrison (1995, 334–5) argues that a de-
fender of what he calls “legal idealism” cannot coherently say that “it is just to 
obey the [positive] law in force, even if that law can and will be changed,” be-
cause “[i]f the first law is not beneficial, and its later replacement is beneficial, 
on the idealist interpretation the first law was not a law and should not have 
been obeyed.” Now Morrison does admit that “[l]egal idealism can accommo-
date the idea that different laws are best in different circumstances,” so that 
“when the statutes are changed due to a corresponding change in circumstanc-
es, the idealist view can allow that the earlier and later statutes are both ‘law’.” 
But Morrison objects that this qualification applies only in a “limited range of 
cases.” Yet Xenophon clearly thinks (as Morrison 1995, 335, sees) that a gen-
eral habit of obedience to manmade statutes is beneficial. So if the state com-
mands something harmful, it is not a law, but if it commands something that is 
(prior to being commanded) neither beneficial nor harmful, acting as the new 
statute dictates is now beneficial (as an instance of the general habit of obedi-
ence) and so is required by natural—that is, nonconventional—justice.

In any case, Hippias, like Pericles before him, finds his commitment to le-
gal positivism undermined by his other beliefs, though in Hippias’ case it is 

18 Striker 1996b and Strauss 1972, from very different perspectives, both agree that Xeno-
phon’s text endorses positivism. Striker dismisses the argument as evidence of Xenophon’s limita-
tions as a thinker; Strauss dismisses the argument as insincere and looks for a coded anti-positiv-
ist message buried in the subtext. But as we shall see, both responses are inappropriate, because 
there is no positivism in the text to dismiss.

19 Hence it is also no concession to positivism when Xenophon defines holiness (Mem. 
IV.6.2–4) as the knowledge of what is lawful in relation to the gods.

20 It is not actually clear that even this must be taken as a positivist definition (see the discus-
sion of the Minos below, in Chapter 5, Section 5.2), but Hippias probably so intends it.
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not the unlawful character of violence but, as Xenophon indicates, the recog-
nition of unwritten laws that trips him up.21 These hold everywhere—and, as 
Hippias grants, are laid down by the gods. It soon becomes evident, however, 
that Socrates and Hippias do not have quite the same understanding of what 
it means for a law to hold everywhere. Hippias thinks that holding everywhere 
means being accepted everywhere, since a law cannot hold where it is not 
backed up by penalties, and (he assumes) only where people accept a law is it 
backed up by penalties. But Socrates, in the spirit of an Antiphon moralized,22 
argues (Mem. IV.4.19–25) that there are penalties inherent in the natural con-
sequences of human actions. Ingratitude naturally breeds distrust, and no one 
wants to be distrusted; so even if the unwritten law against ingratitude were 
not accepted everywhere, ingratitude would still be penalized everywhere, and 
so is unlawful. Likewise, Socrates says, the prohibition on incest, though not 
accepted in every country (and therefore, Hippias initially thinks, not a candi-
date for an unwritten law), is unlawful everywhere because it has bad conse-
quences everywhere (cf. Plato, Gorg. 469d–470b).

This notion of natural law as a set of hypothetical imperatives backed up 
by natural penalties (cf. Barnett 1998, chap. 1) recurs throughout Xenophon’s 
writings. Those who break their oaths, Xenophon tells us, will be punished by 
the gods (An. II.5, III.2); but he also tells us that those who break their oaths 
suffer by getting a reputation for being untrustworthy (An. VII.7), and it is 
not clear that there is anything more to the divine punishment than this. A ty-
rant cannot disregard good advice with impunity, since the automatic penalty 
is that he ends up doing the wrong thing; nor can he kill the wise man with 
impunity, since in doing so he loses his most reliable advisor (Mem. III.9.12). 
The god commands us to sow in the autumn (as was the Greek custom) by 
making that the time when sowing has the best consequences (Oec. XVII.1–4). 
The earth is a teacher of justice because it teaches people that they reap ben-
efits from it in proportion as they serve it (Oec. V.12–14). It is against the laws 
(thesmoi) of the gods to reap without having sown or to succeed in battle with-
out having trained, and so it is impious to pray for such things (Cyr. I.6.6). In 
Xenophon’s historical writings, accounts of wrongdoing are often immediately 
followed by a description of the natural penalty the perpetrators eventually 
paid in consequence (An. V.1; HG I.7.35, V.7.1; Lac. XIV.2–7).

Some may conclude that Xenophon’s profession of belief in the gods is 
disingenuous, and that for him the causal sequences we find in the natural 
world are all the reality there is to the notion of divine legislation. But reading 
Xenophon as a crypto-naturalist would do unneeded violence to his text; his 
religious beliefs are genuine, though unconventional. He argues rather inge-

21 The appeal to unwritten law was another Greek commonplace; cf. Sophocles, Ant. 447–
56; Thucydides, History II.37. See Chapter 1, Section 1.6.2, of this volume.

22 On Antiphon, see Chapter 1, Section 1.3, of this volume.
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niously (employing a combination of the arguments from design and from con-
sciousness) for the existence of a divine creator (Mem. I.4.8–18, IV.3.13–14; cf. 
DeFilippo and Mitsis 1994); and if nature is the work of a god, the causal se-
quences embedded in nature must presumably be the god’s handiwork as well. 
(Hence, although Hippias does not challenge the idea that the unwritten laws 
are of divine origin, Socrates would have had an argument ready, had Hippias 
done so.) Xenophon also thinks that some of the causal sequences we need to 
know are too obscure to discover without divine help; hence, he recommends 
divination for those cases (and only those cases) where the natural connection 
is not manifest (Mem. I.1.6–9).

Xenophon’s account of natural penalties clarifies his position on law. We 
have already seen that no unjust statute counts as a genuine law for Xenophon, 
but this might suggest that the content of true law is restricted to a subset of 
positive law—namely, all those positive laws that meet Xenophon’s normative 
criteria. But now we see that Xenophon also recognizes laws even where no 
manmade statutes apply. Hence, contra Morrison (1995, 333), the body of true 
law for Xenophon includes both less and more than the body of manmade stat-
utes—less, because it excludes the unjust statutes,23 and more, because it in-
cludes divine law. (This of course is likewise the opinion of jurists from Aqui-
nas to Blackstone.) Hence, there can be no clash between nature and law (cf. 
Oec. VII.30).

As further evidence that law for Xenophon includes both divine (or natu-
ral) laws and (just) human laws, consider Xenophon’s vindication of the justice 
of Socrates. To prove this justice, Xenophon first points out Socrates’ obedi-
ence to positive law (Mem. IV.4.1), but then describes Socrates’ disobedience 
to commands that were contrary to positive law (IV.4.2–3; cf. HG I.7.15),24 
and finally cites Socrates’ refusal to employ flattering appeals to the jury on the 
grounds that such conduct was “contrary to the laws” (para tous nomous)—
though of course it was at that time contrary to no positive law. Hence, Xeno-
phon’s Socrates apparently regards the laws of Athens (i.e., the laws that hold 
there, the laws whose violation is penalized there; cf. Mem. IV.4.13) as contain-
ing requirements not embodied in any manmade Athenian statute.

Xenophon’s theory of divine law raises a question analogous to that posed 
in Plato’s Euthyphro: Do the gods issue these edicts because they are just and 
lawful, or are the edicts just and lawful because the gods issue them? The Eu-
thyphro suggests a theologically objectivist view: Divine approval is a response 

23 The phrase “unjust statute” is not unambiguous. In the light of the discussion in Plato’s 
Apology and Crito, we should perhaps distinguish between statutes that it is unjust for the legisla-
tor to enact and statutes that, once passed, it is unjust for the subject to obey; arguably it is only 
the latter that Socrates means to exclude as unlawful.

24 Significantly, as Xenophon describes the cases, it seems clear that Socrates would have dis-
obeyed the same commands even if they had been authorized by positive law, since obeying them 
would be unjust.
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to the non-theologically based property of promoting human welfare. Xeno-
phon’s account of divine law might seem to tend in the same direction, since 
the things the gods forbid are things that naturally tend to have bad results 
for human beings. But on the other hand, given Xenophon’s teleological cos-
mology, the divine mind constructed the natural world. It is not as though, for 
example, the god saw in his wisdom that jumping off cliffs has bad results, and 
so he benevolently commanded us not to do it; rather, the god made the cliff, 
and the law of gravity, and the fragile structure of the human body, and his 
making these things as he did is what his commanding us not to jump off cliffs 
amounts to—so the binding force of these commands is a product of divine 
will. Hence, Morrison (1995) concludes that the theologically subjectivist read-
ing must be the right one (cf. Striker 1996b).

However, premises drawn from Xenophon’s own text show that his own 
commitments are theologically objectivist:

(1) Nature contains cause-and-effect sequences that count as natural laws 
backed up by penalties [defended in Mem. IV.4 and passim].

(2) The natural world is the product of the Divine Mind [defended in 
Mem. I.4, IV.3.13–14, and to some extent also in IV.4.24–5, as an infer-
ence from (1)].

(3) Therefore, the cause-and-effect sequences that count as natural laws 
backed up by penalties are the product of the Divine Mind [(1), (2)].

(4) The Divine Mind, in constructing the natural world, was guided by a 
concern to promote human welfare [defended in Mem. IV.3].

(5) Therefore, the cause-and-effect sequences that count as natural laws 
backed up by penalties are designed to promote human welfare [(3), 
(4)].

Hence, for Xenophon’s Socrates as for Plato’s, human welfare seems to be an 
independent standard to which divine law must measure up in order to be au-
thoritative.

Xenophon, like many of his contemporaries, supports the “mixed constitu-
tion,” a blend of aristocratic and democratic elements (HG II.3.48)—which is 
no great surprise, in the light of his argument that the despotism of the rich 
over the poor and the despotism of the poor over the rich are equally objec-
tionable (Mem. I.2.40–46). Yet Xenophon also gives an impression of sym-
pathizing with the sentiment “For forms of government let fools contest; 
Whate’er is best administer’d is best.” For Xenophon, the welfare of a regime 
depends primarily on the virtue or vice of its rulers rather than on constitu-
tional structures; Persia did well under Cyrus and badly under his successors, 
despite the same laws remaining in place (Cyr. VIII.1.7–8, 8.1–2; cf. Vect. I.1). 
For the successors found it possible to keep to the letter of the law while dis-
torting its spirit; a written law cannot guarantee its own correct application 
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(Cyr. VIII.8.8–11). Hence, Xenophon concludes that a king is superior to 
written laws because he is a law with eyes (Cyr. VIII.1.22; cf. Oec. XII.19–20). 
Thus the first aim of Lycurgus, founder of the Spartan constitution, was not—
contrary to popular belief—to instill respect for law in the citizens of Sparta, 
but rather to secure first the support of the Spartan elite (Lac. VIII.1–2); virtu-
ous leaders are more important than laws. Yet at the same time Xenophon has 
a horror of constitutionally unrestrained factions scorning procedural niceties 
and disregarding the rule of law, be those factions democratic (HG I.7.26–29), 
oligarchic (HG II.3.20–21), or autocratic (HG VII.1.43–45). 

Xenophon’s remarks on governmental administration do not add up to a 
system; but in other respects Xenophon appears to have a reasonably coherent 
legal philosophy. Natural law is based on cause-and-effect relationships with a 
bearing on human welfare; human law derives its authority from natural law. 
Xenophon’s theory of natural law would exercise a profound influence on later 
developments in legal philosophy, particularly among the Stoics.

2.4. Cyrenaics and Cynics

Apart from Plato and Xenophon, the Socratic thinkers most important for le-
gal philosophy are the Cyrenaics and the Cynics. Each school traced its ances-
try to a disciple of Socrates—the Cyrenaics to Aristippus of Cyrene (ca. 435–
355 B.C.), whence the name “Cyrenaic,” and the Cynics to Antisthenes (ca. 
446–366 B.C.).25 In the case of both movements, however, there is a dispute 
as to whether the school’s founder has been correctly identified. The Cyre-
naic doctrine in its systematic form appears to derive not from Aristippus of 
Cyrene but from his grandson and namesake, Aristippus the Mother-Taught; 
and while the traditional story that Diogenes of Sinope (ca. 412–ca. 324 B.C.), 
who gave Cynic doctrine its distinctive shape, was the student of Antisthenes 
is chronologically possible (barely), it is now thought unlikely.26 Nonetheless, 
whatever their personal involvement, Aristippus and Antisthenes incontro-
vertibly exercised a strong influence on the schools that later claimed them as 
founders.

The urbane hedonism of the Cyrenaics and the rough asceticism of the 
Cynics initially seem so different from one another that one might easily won-
der in what sense they could be part of the same Socratic movement, but each 
school could reasonably claim to be developing some aspect of Socrates’ lega-

25 Whether the label “Cynic” first arose because Antisthenes taught at the Cynosarges gym-
nasium (so D.L. VI.1.13) or because the Cynics were “doglike” (kunikoi) in their shamelessness 
and ferocity, it was for the latter reason that the name stuck.

26 For a summary of the argument, see A. Long 1996, 45. On the other hand, Goulet-Cazé 
(1996) argues that Aristotle’s reference to kuôn, “the Dog,” at Rhet. III.10.1411a24–5 is probably 
to Antisthenes (rather than, as is usually thought, Diogenes), which would bolster Antisthenes’ 
claim to be the first Cynic.
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cy.27 In any case, the differences between the two schools are easily exaggerat-
ed; hedonism regards pleasure as the highest good, while asceticism embraces 
self-discipline and self-denial, but the “ascetic” Cynics advised indulging one’s 
sexual desires as freely as animals, while the “hedonistic” Cyrenaics cautioned 
that pleasures should be pursued only so long as one is not mastered by them 
but can take them or leave them (D.L. II.8.69, 75). Aristippus endorses the 
Cynic view that those who lack philosophic wisdom are mere slaves (II.8.72), 
and both schools emphasize self-mastery and self-construction (cf. Foucault 
1985; 1986).

The relevance of the Cyrenaics and Cynics to legal thought lies in their so-
cial philosophy. Both Aristippus and Diogenes practice a certain kind of in-
dependence and detachment from the world; but for Aristippus this means 
adapting himself with effortless flexibility to every social circumstance, while 
for Diogenes it means “defacing the currency” by rejecting social conven-
tions and material comforts, mocking the establishment, and seeking maximal 
self-sufficiency. Hence, Diogenes throws away his cup as a superfluous luxury 
upon seeing a child drinking from his hands (D.L. VI.2.37). Aristippus cul-
tivates the social graces and biting wit of a courtier, cajoling favors from ty-
rants like Dionysius of Syracuse, whereas Diogenes scorns social distinctions 
and, invited to ask Alexander of Macedon for a favor, tells him to step out 
of Diogenes’ light. Yet Aristippus might well justify his life of luxury with the 
same reply that Diogenes gives to justify his life of squalor: That sunshine is 
not sullied when it lands on filth (D.L. VI.2.63). Diogenes refers to Aristippus 
as a “royal dog” (basilikon kuôn; D.L. II.8.66); the epithet is (no doubt delib-
erately) ambiguous between the complimentary “regal Cynic” and the abusive 
“king’s lapdog,” and either judgment could plausibly be defended.28

The generally indulgent lifestyle of the elder Aristippus was worked into 
a comprehensive system by his grandson, Aristippus the Mother-Taught. The 
new theory was hedonistic and egoistic in ethics and psychology alike; among 
its implications (II.8.91–3) is the doctrine that “wisdom is good not for itself 
but on account of its consequences,” and so “nothing is just or noble or base 
by nature, but only by convention [nomos] and habit [ethos]”; nevertheless, 
“the virtuous man will do nothing inappropriate, on account of the penalties 
imposed and on account of reputation [doxas].” The latter rationale appears 
to clash with the elder Aristippus’ statement (D.L. II.8.68) that if all laws were 
abolished, the virtuous man would continue to act in the same way as before.29 

27 Plato’s Socratic dialogues, for instance, exhibit concerns congenial to each group; see Ir-
win 1992 and 1997, Rudebusch 1999.

28 Diogenes and Aristippus are also described as similar in their reliance on gifts and money 
from friends, but the amounts required were no doubt vastly different.

29 But similar remarks are attributed to Aristotle (D.L. V.1.20) and Xenocrates (Cicero, Rep. 
I.3), so it may just be a commonplace that has attached itself to Aristippus.
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At least one early Cyrenaic, Theodorus (late-fifth century B.C.), maintains 
(D.L. II.8.98–9) that patriotism is irrational—since a wise man would not risk 
his life to save a country of fools—and that social conventions exist in order 
to hold communities together, but only because their citizens lack wisdom; 
in themselves theft, adultery, sacrilege, and the like are not wrong by nature 
and should be indulged in when the circumstances call for doing so; and like-
wise there is nothing wrong with gratifying one’s sexual appetites in public, 
since whatever is appropriate in private is equally appropriate in public. This 
antinomian attitude is embraced by the Cynics as well; Diogenes endorses 
theft, adultery, and cannibalism (D.L. VI.2.72–3), and also masturbates in 
public, saying that he wishes his appetite for food could be satisfied as eas-
ily (VI.2.46). The Cynic philosophers Crates (ca. 368–287 B.C.) and his wife 
Hipparchia likewise have sexual intercourse in public (D.L. VI.7.97). This at-
titude of indifference to the public is arguably a development of Antisthenes’ 
advice to be concerned solely with virtue and to despise reputation and so-
cial convention (VI.1.11), and indeed goes still further back to Socrates’ in-
sistence that we should care for no one’s opinion but that of the wise, but 
this antinomian development of the idea appears to have been pioneered by 
Diogenes.

The Cyrenaics and Cynics are also like-minded in their cosmopolitan re-
jection of local ties and allegiances. On the Cyrenaic side, we are told (Xeno-
phon, Mem. II.1.8–13) that in Aristippus’ view, to be a ruler is to take on an 
unwelcome burden of responsibility, and to be ruled is to be a slave; hence, 
Aristippus favors a “middle path” that leads “neither through rule nor through 
slavery but through freedom,” avoiding compulsion by not submitting to any 
regime but being a xenos (“stranger,” “guest,” “foreigner”) everywhere. The-
odorus calls the cosmos his only homeland (D.L. II.8.99). On the Cynic side, 
Antisthenes holds (VI.1.12) that to the wise man nothing is foreign (xenon), 
while Diogenes claims to be a “citizen of the cosmos” (kosmopolitês; D.L. 
VI.2.63; cf. 72) and may well have coined the term. Again, Crates claims to 
be at home in every land (VI.7.98; frag. 15 Diehl), also identifying himself as 
a “citizen of Diogenes” whose homeland was the Land of Penia (Poverty) and 
the City of Pera (Knapsack) (VI.5.93; frag. 6 Diehl).

Scholars debate whether these forms of cosmopolitanism are “positive” or 
“negative”—that is, whether they represent a genuine allegiance to a global 
community or merely an alienation from all local ones. Cynic cosmopolitanism 
seems negative in contrast with later, more Stoic forms of cosmopolitanism, 
which stress participation in human life rather than dropping out. On the oth-
er hand, Cynic cosmopolitanism seems more positive than that of the Cyrena-
ics; the Cyrenaics may practice more outward conformity than the Cynics, but 
they are less engaged, as is suggested by the difference between the elder Aris-
tippus’ advice to be a xenos everywhere, and the Cynics’ advice to be a citizen 
everywhere (Diogenes) and a xenos nowhere (Antisthenes). (However, among 
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the Cyrenaics, Anniceris and the younger Aristippus, unlike Theodorus, did 
endorse patriotism.) To be sure, being a citizen of Poverty and the City of 
Knapsack sounds a bit less positive than being a citizen of the cosmopolis, and 
may suggest a withdrawal from society, but kunismos was a proselytizing faith, 
and Diogenes presents his mocking attacks on convention as philanthropically 
motivated: Other dogs bite to harm, but he bites to save (Stobaeus, Eclogues 
III.462).30

With Diogenes in particular we see the first steps toward the later Stoic 
theory of the Cosmopolis.31 Diogenes is said (D.L. VI.2.72) to have offered the 
following argument:

(1) Without the polis, the civilized (asteion) is of no benefit.
(2) The polis is civilized.
(3) Without law, the polis is of no benefit.32

(4) Therefore, law is civilized.

The sense of the argument is elusive. Assuming that Diogenes must have 
had a negative attitude toward polis, law, and civilization, Schofield (1991, 
130–40; 1995, 134) and Moles (1995, 130–1; 1996, 107–8) take asteion pejo-
ratively; Goulet-Cazé (1982) by contrast takes asteion approvingly, but only to 
conclude—on the basis of Stoic parallels—that the argument is of Stoic prov-
enance and not attributable to Diogenes at all. Yet Diogenes did not always 
use polis and politeia pejoratively, since he spoke approvingly of the cosmos as 
the true polis and politeia (D.L. VI.2.63, 72), so why should he not on occasion 
have drawn a distinction between true and false nomos as well?

Proceeding from the assumption that the argument is Diogenes’, and that 
the Stoics got it from him, let us further assume that he meant by asteion 
what they meant by it. We know from Clement (Strom. IV.26, as quoted in 
SVF III.327) and Arius Didymus (Stobaeus, Eclogues II.103.14–17, as quoted 
in SVF I.587) that the Stoics used asteion approvingly, arguing that nothing 
counts as a genuine polis unless it is asteion. We also know from Cicero (Leg. 
II.12–13) that some Stoics argued as follows:

30 Moles 1996 argues convincingly against a purely negative interpretation of Cynic cosmo-
politanism.

31 Diogenes’ own preferences, if he had any, among existing political systems are difficult 
to discern. According to one story (D.L. VI.2.50) he, unlike Thucydides and Plato, thought 
highly of Harmodius and Aristogeiton, the tyrannicide heroes of Athenian democracy, whatever 
that may imply about his political sentiments; yet he was also an admirer of Sparta over Athens 
(VI.2.27, 59).

32 Or: Without the polis, law is of no benefit; nomou de aneu poleôs ouden ophelos could bear 
either meaning. But the first reading is more likely if, as seems plausible, Diogenes is consciously 
echoing Plato’s “to whom would a polis be acceptable without laws?” (tini gar an polis areskoi 
aneu nomôn) at Crito 53a.
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(1) If being without X makes the state worthless, then X is good. 
(2) Being without law makes the state worthless.
(3) Therefore, law is good. 
(4) But unjust statutes are not good.
(5) Therefore, unjust statutes are not laws.

Putting Arius Didymus, Clement, and Cicero together, we can reconstruct Di-
ogenes’ intended argument as follows, supplying some implicit premises.33

(1) [If being without X makes a good/civilized thing of no benefit, then X 
is good/civilized.]

(2) Without the polis, the good/civilized is of no benefit.
(3) Therefore, the polis is good/civilized [(1), (2)].
(4) Without law, the polis is of no benefit.
(5) [Therefore, being without law makes a good/civilized thing of no ben-

efit.] [(3), (4)]
(6) Therefore, law is good/civilized [(1), (5)].

Propositions (3) and (6) must mean not that existing cities and laws are good/
civilized (a claim that Diogenes would not accept), but, more stoico, that noth-
ing counts as a city or a law unless it is good/civilized. Presumably, only the 
cosmopolis will count as a city, and only the dictates of reason as laws. And 
perhaps it is in this city that Diogenes will employ his vaunted art of ruling 
(D.L. VI.2.29, 74); for Diogenes offers the following argument (VI.2.37; cf. 
I.12) as well:

(1) All things belong to the gods.
(2) Friends share all their belongings in common.
(3) Therefore, all things belong to the friends of the gods [(1), (2)].
(4) The wise are friends of the gods.
(5) Therefore, all things belong to the wise [(3), (4)].

This is presumably one of the arguments Diogenes uses to justify theft (D.L. 
VI.2.72–73), since if all things belong to the wise, then the wise have the au-
thority to take whatever they can make good use of. But if gods rule the uni-
verse, and the wise enjoy a share in all that the gods possess, it would seem to 
follow that gods and wise men rule the universe together. The Cynics, like Xe-
nophon, thus lay the foundations for the more detailed theories of natural law 
and cosmopolitanism that will be developed in the Hellenistic era by Stoics 

33 Notice too that (3) below is here treated as an inference from (2) rather than as an inde-
pendent premise; this reading makes better sense of the argument, and brings out the parallel 
with Cicero.
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and others, while the Cyrenaics, with their stress on the instrumental character 
of social relationships, lay the foundations for the contractarian approach to 
law that will be championed by the Epicureans. 

Further Reading

Socrates has been the subject of an extensive literature. Scholars have de-
bated the “Socratic problem,” that is, the comparative value of Plato, Xeno-
phon, Aristophanes, and other ancient authorities as sources for the views of 
Socrates. Most scholars have regarded Plato as the most reliable, and Apology 
and Crito as especially important sources for Socrates’ views about the law. 
Apology is discussed by Brickhouse and Smith 1989, Reeve 1989, and Colai-
aco 2001. Brickhouse and Smith 2002 is an excellent collection of translated 
ancient and modern writings on the trial of Socrates. For Socrates’ views on 
obeying the law in Crito, see Woozley 1971 and 1979; Allen 1980; and Kraut 
1984. Scholars often consider whether the views attributed to Socrates in Apol-
ogy and Crito are consistent, an issue taken up by Santas 1979, chap. 2, and 
Brickhouse and Smith 1994, chap. 5; 2000, chap. 6.

Some of the best recent research on the early Socratic philosophers is col-
lected in Vander Waerdt 1994b, which includes essays on Plato, Aeschines, 
Aristippus, Antisthenes, and four on Xenophon. Morrison 1988 has compiled 
an invaluable compendium of bibliographical information on Xenophon. An 
influential study of Xenophon is Strauss 1972. Recent defenses of Xenophon 
as a source for Socrates’ views include Morrison 1987 and Cooper 1999. Mor-
rison 1995 argues for a legal-positivist interpretation of Xenophon’s Memora-
bilia. Annas 1993, chap. 11, offers a thoughtful discussion of Cyrenaic social 
philosophy. A rich source of articles on Cynic social philosophy is Branham 
and Goulet-Cazé 1996.



Chapter 3

PLATONIC PHILOSOPHY OF LAW
by Richard F. Stalley1

3.1. Introduction

Plato (427–347 B.C.) belonged to an aristocratic Athenian family and appears 
to have been a follower of Socrates from an early age.2 A letter ascribed to 
him describes how he originally intended a political career but decided after 
Socrates’ death to devote himself to philosophy (Ep. VII.324b–326b). To this 
end he founded a school, known as the Academy, in which he was joined by 
many pupils including Aristotle. In his later life he made two visits to Syra-
cuse, apparently with the intention of educating the young ruler of the city in 
the ways of philosophy (Ep. VII.342a–e; 345c–352a). This brief involvement in 
practical politics was totally unsuccessful.3

Plato wrote some thirty dialogues. Socrates leads the discussion in most of 
these and is present in all except the Laws. Modern scholars usually assign the 
dialogues to three periods (Guthrie 1975, 41–54; Lane 2000, 155–60). Those 
of the early period are mostly quite short, present a lively picture of Socrates, 
and generally end in uncertainty. Those of the middle period are longer, pres-
ent a less lively picture of Socrates, and expound a more positive philosophy 
based on the theory of “Forms.”4 The dialogues of the late period are stylisti-
cally distinct from their predecessors but differ considerably from one another 
in form and content. Most make no overt reference to the theory of Forms 
as that was understood in middle period dialogues.5 Whereas the distinction 
between the late period dialogues and the others is firmly based on stylomet-
ric analysis, the distinction between early and middle period dialogues de-
pends on literary and philosophical judgment (Brandwood 1990; 1992). Many 
scholars have held that Plato’s thought developed in important ways over his 

1 All translations are by the author unless otherwise indicated.
2 For an account of what is known of Plato’s biography, see Guthrie 1975, 8–30.
3 There is considerable disagreement both about the authenticity of Ep. VII and about the 

purposes of Plato’s visit to Syracuse; see Schofield 2000a, 298–302.
4 In the Republic, Plato argues that besides the many beautiful things of ordinary experience 

there is a single “Form” of beauty. The beautiful things of ordinary experience are subject to 
change and decay and may be found to be ugly from some point of view, but the Form of beauty 
is unqualifiedly beautiful and does not change or decay. In the same way, Plato claims that there 
are Forms of justice, equality, and so forth. The Forms are known by reason. The Form of the 
Good is given a preeminent role as the source of knowledge and being.

5 The apparent exception is the Timaeus. Owen 1953 (criticized by Cherniss 1957) proposed 
an earlier dating of this dialogue, but this has generally been rejected on stylometric grounds; cf. 
Brandwood 1990; 1992.
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lifetime. It is claimed that in the early period Plato sticks fairly closely to the 
teaching of Socrates (Vlastos 1988; 1991; criticized by Kahn 1981a; 1997). The 
middle period dialogues, with their emphasis on the Forms, represent a more 
distinctively Platonic philosophy, but Plato changed his mind very substantial-
ly in the late period when he modified (or perhaps even abandoned) the theory 
of Forms (Owen 1953; Cherniss 1957). However, other scholars argue that his 
fundamental views remained essentially unchanged throughout his career, de-
spite important changes in the manner of presentation.6 This controversy af-
fects our understanding of Plato’s legal thought, since many developmentalists 
would argue that his middle period philosophy allows only a subordinate place 
for law while his later philosophy gives it much greater prominence (Barker 
1918; Klosko 1986; see also Owen 1953).7

Five dialogues will be examined in this chapter. Taken together, they pro-
vide us with a rich understanding of Plato’s views on law. The Protagoras and 
Gorgias both depict Socrates in vigorous debate with representative figures of 
the sophistic movement. Although there is disagreement about the relative dat-
ing of these dialogues, virtually all scholars assign them to Plato’s early period. 
The Republic, the most celebrated of Plato’s works, is assigned to the middle 
and the Statesman to the late period. There is evidence that Plato was still 
working on the Laws, his longest work, when he died.8

3.2. Plato’s Critique of the Sophists: Protagoras and Gorgias

If the interpretations offered of the Euthyphro, Apology, and Crito in Chap-
ter 2, Section 2.3 of this volume are correct, Socrates there insists that right 
and wrong are not simply matters of human decision. He must therefore reject 
the sophistic view that they are the product of convention (nomos) rather than 
nature (phusis) (see Chapter 1, Sections 1.4–5 of this volume). But he does 

6 The traditional view saw the Forms as the center of Plato’s thought throughout his life. 
Dialogues that made no explicit reference to the Forms were read as pointing toward them. 
The more recent tendency has been to emphasize that Plato’s works are dialogues rather than 
monographs. The dialogue form enabled Plato to approach questions from different points of 
view without committing himself to a dogmatic position. This more nuanced approach, which 
pays close attention to the form of Plato’s writing, is evident in Schofield 2000c, and Laks 
2000.

7 An alternative view is that differences between the Republic and the Laws stem from the 
fact that the former presents an ideal while the latter offers a more practical model. Thus Saun-
ders 1970, 28, sees these two dialogues as “opposite sides of the same coin.” Laks 2000 sees the 
Laws as completing and revising the Republic while also pointing to the implementation of Plato’s 
views.

8 Diogenes Laertius (D.L. III.37) reports that Philip of Opus transcribed the Laws “from the 
wax” (i.e., from wax tablets). There are other signs, such as the absence of dialogue in Book V 
and the presence of inconsistencies and stylistic infelicities, which may indicate that the work did 
not receive its final polish.
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not make this point explicitly. We can now look at two dialogues where Plato 
brings this issue to the surface.

Early in the Protagoras the great sophist, after whom the dialogue is named, 
defends his claim that virtue or political excellence can be taught, even though 
there are no recognized experts or teachers in the field (319a–320b). He bases 
his case on a myth that tells how human beings at first lived in isolation from 
one another but fell prey to the animals. Zeus then sent them the gifts of jus-
tice and respect, which enabled them to band together and form cities (320c–
323a).9 This myth is usually interpreted naturalistically as showing that law and 
morality are human creations (Taylor 1976, 80).10 In order to survive, human 
beings must form communities and agree on common standards of behavior. 
These agreements determine what counts as virtue. On this basis Protagoras 
argues that cities, in fact, make great efforts to train citizens in virtue from 
earliest childhood. Law is essential to this process, for citizens are compelled 
to learn the laws and to use them as patterns in their everyday lives (326c–d). 
The use of punishment manifests, particularly clearly, the belief that virtue can 
be taught, since people are not punished for faults that are due to nature or 
chance, but for those resulting from poor training: No one punishes for the 
sake of what is past. That would be to exact blind vengeance like a beast. Pun-
ishment is in fact directed to the future. Its purpose is to prevent both the one 
who undergoes it and those who witness the punishment from repeating the 
offense (323c–324b; see Saunders 1981; Saunders 1991, 133–6, 162–4; and 
Stalley 1995b). So, although Protagoras sees justice as resting on laws estab-
lished by convention, it is still vitally important in his eyes because it is essen-
tial to the survival and well-being of society.

Instead of attacking Protagoras’ account of virtue directly, Socrates raises 
the question whether virtue is one thing or many, and proceeds to argue that 
virtue is knowledge of what is good for us (351b–360c). This, of course, im-
plies that Protagoras’ account of law and morality as resting on convention 
must be rejected. Nevertheless, it leaves untouched several features of Protag-
oras’ account, in particular his view that punishment and training are essential 
to the acquisition of virtue. As we shall see, Plato came to incorporate similar 
ideas into his own theories.

The Gorgias is ostensibly a discussion of the nature and value of oratory. 
But several passages bear on the philosophy of law. For example, Socrates ar-
gues, against the sophist Polus, that oratory and sophistry are spurious arts be-

9 Many scholars have supposed that the speech paraphrases or perhaps even quotes from a 
genuine work of Protagoras, but there is little real evidence for this (see Taylor 1976, 77–84; Ker-
ferd 1982, 125–6; and de Romilly 1991, 196–203).

10 Given that Protagoras was well known for his agnosticism about the gods, it seems un-
likely that Plato would put into his mouth a doctrine that required a literal belief in their exis-
tence.
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cause they aim merely at pleasure and the appearance of good and can give no 
rational account of what they do. They are contrasted with the genuine arts of 
legislation and justice, which seek the good and involve rational understanding. 
Legislation, in fact, stands to the soul as gymnastics does to the body because 
it makes us live in ways that promote the well-being of the soul. The adminis-
tration of justice is like medicine because it restores disordered souls to health 
(461b–466a). Underlying these arguments are Socrates’ claims that it is better 
to suffer wrong than to do wrong and better to be punished for one’s misdeeds 
than to go unpunished. Vice is, in fact, a disorder or disease of the soul. Just as 
we take the sick to the doctor for treatment, so we must take the wicked to the 
judge for punishment. Thus, just punishment cures criminals of their wicked-
ness. The really wretched individual is the criminal who goes unpunished. Ora-
tory should not be used to escape punishment, but to ensure that we and our 
friends receive the punishment that will cure us of wickedness (472d–481b).

The Gorgias offers no explanation of how just punishment might cure 
criminals.11 But Plato is certainly serious about the claims that legislation de-
mands a rational understanding of the good, that it is better to suffer wrong 
than to do wrong, and that wrongdoers benefit from punishment. These 
claims imply that legislation, properly understood, should not only promote 
conformity to accepted norms of behavior, but also secure the good of the citi-
zens’ souls. Moreover, what counts as good is determined not by the amount 
of pleasure it produces but by rational judgment.

This view of law and justice is contested by Callicles, who argues that by 
nature it is right for the stronger to rule.12 Laws are mere conventions, created 
by the weak to restrain the strong. The truly admirable man is strong enough 
to ignore the restraints of law and gratify his desires at will (482c–484c, 488c–
492e). Callicles thus agrees with Protagoras that laws are human creations that 
benefit the community at large, but his attitude toward law thus understood is 
totally different. According to Protagoras, laws deserve everyone’s support be-
cause without them life would be intolerable, but according to Callicles, they 
have no claim on those strong enough to break them with impunity. Only the 
weak and worthless have a motive for obedience. As the dialogue progress-
es, Callicles proves unable to defend this ideal of unlimited self-gratification 
against Socrates’ persistent questioning. This leaves the way open for Socrates 
to reassert his view that the good, which is the object of everything we do, is 
to be distinguished from pleasure. An orator who genuinely sought the good 

11 In Gorg. 504d–505b Socrates claims that if a soul is to be virtuous its unhealthy desires 
must be restrained. Since the word kolasis (“restraint”) is standardly used to mean “punish-
ment,” there is a suggestion here that just punishment restores the soul to health by disciplining 
or restraining the desires; see Irwin 1979, 218.

12 The character of Callicles has been much discussed. He is not known from other sources 
and may be a Platonic creation. Some have seen him as representing a position Plato himself 
found seriously attractive in his youth; see Dodds 1959, 12–15.
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would aim to create regularity (taxis) and order (kosmos) in the souls of his 
audiences. These orderly states of the soul are called “law” (nomos) and “law-
ful” (nomimos). Those with souls ordered in this way possess the virtues of jus-
tice (dikaiosunê) and self-restraint (sophrosunê) (503e–504d). They are brought 
about by restraining the desires of an unhealthy soul. Such restraint is called 
kolasis (“discipline” or “correction”).

In this part of the Gorgias Socrates identifies law with order and harmo-
ny, particularly the order and harmony of the just soul. The same principles, 
Socrates claims, characterize a healthy body, a well-made artefact, and even 
the universe at large. In fact, the universe is called cosmos (“order”) because, 
according to wise men, “heaven and earth, gods and men are held together 
by community (koinonia) and friendship (philia), and orderliness, temperance 
and justice” (507e–508a). Thus, in the view presented in the Gorgias, law is 
so far from being a purely human creation that it governs the entire universe. 
Earthly courts and legislative assemblies may, of course, be led astray by ora-
tors who pander to the masses, but, Socrates claims in the mythical account of 
divine judgment that rounds off the dialogue, the just will be rewarded and the 
wicked punished after death (523a–527e).13 So, whatever may be the case with 
the positive laws of existing cities, genuine laws, such as would be enacted by 
true statesmen, promote the true good of the citizens by creating order and 
harmony in their souls.

3.3. The Philosophy of Law in Plato’s Republic

Plato’s Republic is primarily an investigation of the nature and value of justice, 
though it also deals with many other questions about morality and society, 
about the nature of reality, and about the possibility of knowledge. The ques-
tions “What is justice?” and “Is it worth our while to be just?” are raised in 
Book I. There Socrates encounters Cephalus, for whom justice consists sim-
ply in the kinds of behavior conventionally regarded as just, such as telling the 
truth and giving back what one owes, and Polemarchus who sees justice as a 
matter of helping friends and harming enemies. Socrates shows that neither 
view can be defended in a coherent way (328b–336a). He is then challenged 
by a more formidable opponent, the sophist Thrasymachus, who claims that 
“justice is the interest of the stronger” (338c–339a). His point is that what is 
commonly called “justice” is simply obedience to the positive laws of one’s 
community. These laws, as a matter of fact, embody the interests of the domi-

13 There are similar myths of judgment in the Phaedo and the Republic. The Phaedrus and the 
Laws also contain accounts of what happens to the soul after death. The details of these myths 
vary and their meaning has been much discussed. But Plato certainly seems to believe that the 
soul survives death and that the universe is so organized that we will eventually suffer for our 
misdeeds in this life. In this sense, human law derives from and is supported by divine law.
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nant party. The implication is that everyone else should ignore considerations 
of “justice” if they can get away with it.14 Although he does not appeal explic-
itly to the sophistic distinction between nomos and phusis, Thrasymachus is 
evidently using similar ideas to undermine conventional morality. He goes on 
to claim that justice is “another person’s interest,” in other words, that just acts 
always benefit someone else. So the unjust person always gets the better of the 
just one. As Thrasymachus sees it, justice is thus mere stupidity; the genuinely 
wise and admirable person is the one who gets away with injustice. Best of all 
is the tyrant who exploits the city for his own benefit (343b–344c).

Socrates “refutes” these claims by forcing Thrasymachus to contradict him-
self. Although his arguments are largely fallacious, they introduce ideas which 
play an important part in Plato’s thought—that the genuine ruler seeks the good 
of his subjects rather than his own interests (341a–342e), that excellence in 
anything consists in achieving the correct standard rather than going to excess 
(349b–351d), that the just city and the just man are genuinely strong (351e–
352b), and that to be just is to live well and therefore to be happy (352d–354a).

A new start is made in Book II where Socrates avows that justice is good 
not only for the rewards and reputation it brings, but also for its own sake 
(357a–358a). As Glaucon points out, this is not the usual view. Most people 
think of justice as something like medical treatment, which we reluctantly ac-
cept because of its beneficial consequences. According to this view, the ability 
to injure others if one wants is good, but suffering injury is bad. As a kind 
of compromise, people therefore agreed not to injure one another. They es-
tablished “laws and covenants” and called what these laws required “lawful 
and just.” The implication, according to Glaucon, is that only the fear of pun-
ishment and disgrace makes people behave justly (359b–360d). Justice has no 
intrinsic value of its own. To see this we have only to compare a just man who 
suffers extreme misfortunes with an unjust man who succeeds in everything he 
does and avoids the punishment and disgrace which are the normal penalties 
of injustice. No one in his right mind would prefer the life of the just individu-
al who suffers to that of the unjust one who prospers (360e–361d).

The common view of justice, as described in the passage under discussion, 
is very close to that of Protagoras. So in effect, Plato here shows that conven-
tionalism, for all its apparent plausibility, has serious weaknesses. If justice 
rests solely on agreements made for mutual self-protection, someone who can 
commit crimes without fear of detection has no motive to be just. Thus the 
Protagorean theory collapses into the immoralism of Callicles and Thrasyma-
chus. To defend the claims of justice, one must show that it has some founda-
tion other than positive law.

14 The exact interpretation of Thrasymachus’ position is a matter of dispute. In fact, he 
seems to change his ground a good deal. At times he seems to be arguing, rather like Callicles, 
that the strong have a right to rule; see Annas 1981, 34–57.
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The reply that Plato puts into the mouth of Socrates is long and complex. 
He proposes first to look for justice by examining a city coming into being. 
He argues that a city will function best when each citizen sticks to one task for 
which he or she is fitted by nature and training. This requires a clear division 
between the soldier class and that of the farmers, artisans, and traders who en-
gage in economic activities. The soldiers should undergo an elaborate training 
in poetry, music, and gymnastics in order to develop their characters (II.376c–
III.412b). They will live in common having no private property, wives, or fami-
lies of their own (III.416c–417b). The best of these soldiers will be selected as 
rulers or “guardians” (412a–414b). These are seen as constituting a third class 
within the city (414b–415d). Since the city’s well-being and survival depend on 
each of these classes sticking to its own task, this must be what makes the city 
just. Plato thus comes up with a surprising definition of justice in the city as 
“doing one’s own work and not meddling with what isn’t one’s own” (IV.433a, 
trans. Grube). He then gives a similar account of justice in the individual. Our 
souls have three parts: reason, spirit, and appetite. We are just when each of 
these does its own work, that is, when reason rules—with the aid of spirit—
and appetite obeys reason (441e). Conversely, we are unjust when the order of 
the soul is subverted and the appetites seize control.

The Republic’s account of justice both in the city and in the individual is 
very different from any ordinary conception of justice. Some commentators 
have therefore seen a fallacy at the very heart of the dialogue (Sachs 1963; dis-
cussed by Vlastos 1971; 1977; Demos 1964; Annas 1981, 118–23, 152–9). Pla-
to claims to show that justice is good for itself as well as for its consequences, 
but since what he in fact talks about is not justice as ordinarily understood, he 
has not done what he set out to do. It is impossible here to review the exten-
sive literature on this issue, but two points seem crucial: (a) Plato evidently 
believes that to define justice he must describe the ideal case. So he is con-
cerned not with what counts as justice in existing imperfect cities, but with 
the genuine justice of the best possible city. Similarly, he aims to describe the 
ideally just individual, not someone who might be regarded as just by ordinary 
opinion. (b) He realizes that justice cannot be defined by giving lists of right 
and wrong acts. He therefore claims that for the individual to be just is for his 
or her soul to be constituted in the right way. We may think of acts as just, in 
a secondary sense, if they approximate to what the truly just individual would 
do, but the primary concern of a legislator must be to shape the character of 
the citizens rather than simply to control their outward behavior.

The middle books of the Republic explain how a long training in philoso-
phy will enable the rulers ultimately to grasp the Forms of goodness, justice, 
and the like. Books VIII and IX reinforce the account of justice and injustice 
by describing inferior kinds of constitution in order of merit, beginning with 
timarchy, the government of those motivated by military and political ambi-
tion, and proceeding though oligarchy and democracy to the ultimate degrada-
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tion of tyranny. For each of these constitutions, Socrates describes the charac-
ter of a corresponding individual. He takes these descriptions, particularly that 
of the tyrannical man whose soul is dominated by an overwhelming lust, to 
show that the just individual is truly better off than the unjust one (IX.571a–
580c). The dialogue ends with a myth, telling how the just are rewarded and 
the unjust are punished after death, and links this moral order with the visible 
order of the heavens (X.612a–621d).

According to most interpreters, Plato in the Republic holds that a city with 
genuinely wise rulers will have little or no need for law (Barker 1918, 225–7; 
Klosko 1986, 134, 190; Annas 1981, 105–7). The rulers will be able to direct 
the affairs of the city in the best possible way, untrammelled by legislation. On 
the surface at least, it seems true that the account of the ideal city makes lit-
tle reference to law. No legislative procedures are described and there is only 
a brief mention of a judicial system (III.409a–410a). Moreover, a passage in 
Book IV has been taken to say explicitly that the ideal city has no need for 
legislation (425b–e). There, Socrates claims that, if the guardians and soldiers 
are properly educated and have orderly and law-abiding characters, the rest 
of what is required of them should not prove too difficult. There will be no 
need to legislate about matters of good manners, such as the behavior of the 
young toward their elders. Written legislation on such matters is ineffective, 
while those who have been properly educated need no further inducement to 
correct behavior. Similarly it is inappropriate to lay down rules about commer-
cial matters such as contracts and market dues, since good and honorable men 
will easily discover them for themselves (425c–d). They must not waste time 
making and amending petty regulations, like people who become sick through 
their own intemperance but refuse to adopt a healthier lifestyle (425d–e).

In considering this passage and the general lack of emphasis on law in the 
Republic, there are a number of points to bear in mind. First, the city of the 
Republic is avowedly an ideal. No doubt citizens of an ideal community would 
seldom, if ever, take explicit recourse to law. Because they are virtuous and ful-
ly accept the principles on which the city is founded they will settle disagree-
ments amicably and will fulfill their obligations without the threat of sanctions. 
But this ideal is unlikely to be achieved in practice. So Plato ought to recog-
nize the need for law in the world as we know it. The condemnation of demo-
cratic cities for openly flouting the laws (VIII.557e–558a) implies that law has 
an important role at least in nonideal communities.

Second, Plato devotes virtually all his attention to the rulers and soldiers 
who have received an intensive education focused on the development of char-
acter and have no interest in money or property. The farmers, artisans, and 
traders, who form the largest part of the citizen body, will apparently not re-
ceive the same education and will have property and families. Even if the sol-
diers and rulers could manage without law, it is difficult to see how the eco-
nomically active people could do so.
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Third, Plato frequently describes Socrates and his companions as legis-
lating or making laws (nomoi) (e.g., III.409e–410a, 417b; IV.424c–e, 430a; 
V.458c; VI.501a; VII.530c). The rulers are called “guardians of the laws” 
(VI.504a; VII.521c; Morrow 1993, 582) and there is even one reference to a 
law binding on the guardians themselves (VII.519e–520a). This may suggest 
that the city will have a fairly extensive legal system. Indeed, one might argue 
that nomos is needed to define the functions of the different classes. It thus en-
ables the city to instantiate the form of justice. The difficulty is that the Greek 
word nomos can refer not only to measures promulgated by a government and 
enforced by courts of law, but also to customs and conventions of an informal 
kind that are enforced mainly by social pressures. It is not clear whether the 
nomoi of the Republic are to be written down or whether there is to be any 
formal system of adjudication and enforcement. But the claim that there is no 
need for legislation about good manners (IV.425b) presupposes some distinc-
tion between laws and informal customs.15

Fourth, the concluding pages of Book IX sum up the moral argument of 
the Republic by stressing that if we are to be truly happy the lower elements in 
our souls must be subordinate to the divine power of reason. Those who lack 
this power within themselves must, for their own good, be “enslaved” to those 
who have it. This is the purpose both of law, which is the “ally” of everyone 
in the city, and of education, which does not allow children to be free until a 
“constitution” (politeia) has been established within them (590c–e). Whether 
this passage refers to existing cities or the ideal one, it implies that law is essen-
tial as a guideline and means of restraint for those who have yet to develop the 
power of self-direction.

Read in the light of these points, the critique of petty legislation at IV.425c–
e clearly cannot be taken to imply hostility to law as such. There is no need to 
propose laws about markets and the like because the well-trained rulers of the 
ideal city can do this for themselves. Similarly, the attack on those who try to 
improve the life of the citizens by constantly introducing new laws does not 
imply that there is no need at all for legislation. The point is rather that, if the 
system is fundamentally sound and if the citizens are well educated, there will 
be no need to regulate every detail of their lives. If, on the other hand, the 
system is not sound or the citizens are not well educated, then no amount of 
legislation will solve the problem.

If this is right then the Republic’s account of law is consistent with that of 
the Gorgias. The fundamental aim of the city and of the individual must be 

15 It is not entirely clear how Plato would distinguish matters that require legislation from 
those which may be left to habit and custom. Evidently, legislation determines the main struc-
tures of the state, the educational system, and the methods of procreation (II.380c; III.417b; 
V.452c, 453d, 457b–c). If these work effectively, the citizens will have good characters and there 
will be no need for legislation on matters such as dress and deportment (IV.425b–c).
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justice. But being just is not, as people generally suppose, simply a matter of 
conforming to conventional norms. It consists rather in the rule of reason. The 
soul is just when its rational element rules over its passions and desires. The 
city is just when it is ruled by the guardian class, but this can come about only 
when all classes conform to the fundamental laws of its constitution. Laws not 
only make social life possible but are also the precondition of rational govern-
ment. However, in a well-ordered city they work through education rather than 
through sanctions. They provide guidelines for the young and for those without 
developed powers of reason, which enable them to acquire habits of virtuous 
behavior. This, in turn, creates order and rational government in their souls.

3.4. Law in Plato’s Statesman

In the Statesman an unnamed “stranger” from Elea leads a search for the defi-
nition of the statesman.16 In conducting this search his key assumption is that 
the statesman is an expert who possesses the “royal art” of ruling. This leads 
him to take issue with conventional classifications of constitutions. These are 
based on factors such as the number of rulers (one, few, or many) and on the 
manner in which they rule: whether they use force or rely on consent, wheth-
er they are rich or poor, and whether they do or do not make use of written 
laws.17 The Stranger dismisses such matters as irrelevant to the search for a 
genuine constitution. All that really matters is whether the ruler (or rulers) 
possesses the genuine science of government (Plt. 292a–293e).

The Stranger defends his claim that the use of law is irrelevant to the clas-
sification of governments, by arguing that laws, because they are general, can-
not adapt to particular circumstances. They thus resemble “some self-willed 
and ignorant person,” who allows no one to modify or question his instruc-
tions (Plt. 294b–c). However, the Stranger concedes that laws may in practice 
be necessary. Just as a gymnastic trainer who cannot give individualized advice 
to each member of his class has to prescribe what is best for the majority, so 
lawgivers, who obviously cannot attend to the individual needs of each citizen, 
give rulings that suit most of them (293e–295b). Moreover, a doctor or trainer 
who left written instructions for those in his charge before going abroad would 
not be bound by them, were he to return early. He would gladly modify them 
in the light of changed circumstances. Similarly, expert rulers should not be 

16 The structure and purpose of the Statesman are far from clear. The dialogue is ostensibly a 
demonstration of philosophical method and the discussion is led by the Stranger rather than by 
Socrates. It is clearly relevant to Plato’s views on politics and law, but it is doubtful whether we 
should take it as an authoritative exposition of Plato’s own view.

17 On the conventional view there are five forms of government. The lawful form of rule by 
one man is kingship, while the unlawful form is tyranny; the lawful form of rule by a few is ar-
istocracy, while the unlawful form is oligarchy; and no distinction is made between lawful and 
unlawful forms of rule by the many (democracy).
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bound by anything they have written (295b–296a). It would be even more 
absurd to subject genuine rulers to laws approved by the populace at large. 
That would be like compelling doctors, navigators, and the like to carry out 
their duties in strict accordance with rules laid down by a democratic assem-
bly, leaving no room for professional judgment. However, it would be even 
worse if a city that had established such laws, after taking advice and persuad-
ing a majority to pass them, then allowed officials to dispense with them at 
will (300b). The upshot is that only rulers with expert knowledge may ignore 
laws. Others should imitate them not by dispensing with law, but by using as 
laws the written instructions that the experts would give. In the light of this, 
the Stranger claims that we should recognize six forms of constitution besides 
the true one with its expert ruler(s). The city may be ruled by one person, by 
a few, or by many, and in each case government may be conducted in accor-
dance with law or without law (300b–303c).18

Many commentators assume that the expert ruler, who can dispense with 
law, is the philosopher-king of the Republic. By allowing that cities without 
such a ruler should use laws, the Statesman, it is claimed, moves from the unre-
alistic utopianism of the Republic to the more practical ideal of government by 
law (Klosko 1986, 194–7). However, this interpretation overlooks significant 
differences between the philosophers of the Republic and the expert ruler of 
the Statesman. The knowledge of the philosopher-rulers differs in kind from 
any other form of expertise. To achieve it they have to undergo a long training 
that develops their character and enables them to grasp the Form of the Good. 
This grasp of the good differentiates them from other experts who know 
how to achieve specific ends but cannot tell whether these are worth pursu-
ing. None of this is mentioned in the Statesman, which assimilates the ruler’s 
knowledge to other forms of skill or expertise.

Another difference between the expert ruler of the Statesman and the phi-
losophers of the Republic is that the latter do not dispense with law. One mes-
sage of the Republic is that a city must have the right institutions. In particular, 
it needs a system of education and a social structure that will enable philoso-
pher-rulers to emerge, while ensuring that other citizens willingly obey the phi-
losophers’ instructions. Laws make these institutions possible and act as guide-
lines for those without the power of reason. In the Statesman, these points are 
simply ignored. Moreover, its comparison of law with the instructions of a doc-
tor or gymnastic trainer is manifestly flawed. Trainers give general instructions 
to a whole class only because they cannot give separate instructions to each 

18 Of the lawful forms the most tolerable is the rule of a single individual, and the least toler-
able the rule of many, but the order is reversed in the case of the lawless forms. Thus in order of 
merit we have kingship (the lawful rule of one person), aristocracy (the lawful rule of a few), law-
ful democracy, lawless democracy, oligarchy (the lawless rule of a few), and finally tyranny (the 
lawless rule of one individual).
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individual, but the generality of law is not merely a regrettable necessity. It is 
precisely because laws are general that they enable people to coordinate their 
activities and to establish complex institutions. The Republic does not thema-
tize these points, but it is certainly aware of them.

The inadequacy of the Statesman’s account of law undermines such argu-
ments as it offers to show that a city governed by laws is the best practical 
possibility. Moreover, the concessions made to law are extremely grudging. 
The Stranger, in effect, satirizes the law-governed city by imagining one where 
medicine and navigation are treated in a totally legalistic way. Although he 
goes on to the more positive idea that those who make laws may imitate the 
truth embodied in the rule of the genuine statesman (Plt. 300b–e), he does 
nothing to develop this idea. If Plato had intended to make the case for gov-
ernment by law as the best practical alternative to rule of the expert he could 
hardly have done so in a less convincing way. The interpretation of the States-
man as marking a transition from the ideal of the philosopher-ruler to that of 
government by law is therefore questionable (see Rowe 1995a, 5–19; 2000, 
244–51; Gill 1995, 301–4; Lane 1995; Schofield 1999a; and Laks 2000, 270–3). 
The passages we have been considering form only part of a dialogue ostensibly 
devoted to questions of philosophical method. Its primary significance for the 
philosophy of law may lie in what is not said explicitly, but should be obvious 
to an intelligent reader: There is a distinction between ruling and other forms 
of expertise and between laws and professional advice. Because ruling is not 
just another craft, laws are essential to its very nature.

3.5. Plato’s Laws

The Laws describes the conversation of three old men—an unnamed Athe-
nian, a Spartan named Megillus, and a Cretan named Clinias—who are walk-
ing to the cave where, according to legend, Zeus gave laws to King Minos. The 
Athenian opens the discussion by asking his companions whether the laws of 
their own cities were the work of a god or of some man. Both claim a divine 
origin for their own systems, which, they suggest, were designed for success 
in war (I.624a–626c). But the Athenian shows the inadequacies of this con-
ception. Internal disputes are a greater danger than external wars. So, as well 
as seeking victory over other cities, the legislator must ensure that the better 
elements within the city are victorious over the worse. But it is even better to 
achieve peace and reconciliation so that the worse elements gladly obey the 
better. Analogous points are made about the individual (626c–628e). Because 
they sought victory in war, the Cretan and Spartan legislators concentrated on 
a single virtue, namely, courage. But the legislator ought to aim at virtue as a 
whole (630d–631a; cf. III.688a–b). He will then make the citizens really happy, 
for the virtues of wisdom, temperance, justice, and courage are divine goods. 
Without them, human goods, such as health, beauty, strength, and wealth, are 
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unattainable. The legislator must therefore proclaim that all his commands are 
directed toward these divine goods, that the human goods are subordinate to 
them, and that the divine goods themselves are under the leadership of reason. 
He must direct every aspect of the citizens’ lives, from conception to the grave, 
toward this end. Those who are most obedient to the laws must be honored 
while the disobedient must be punished. In this way reason will show how leg-
islation is subordinate to virtue rather than to wealth and ambition (I.631a–
632c; cf. III.697b–c).

These pages reveal much about the attitude toward legislation that under-
lies the rest of the dialogue. Genuine law is a divine gift and is likely to be the 
work of a single inspired legislator who creates an all-embracing system. His 
ultimate aim is to make the citizens virtuous, but the Laws and the Republic 
differ significantly in their understanding of virtue. In the Republic it was im-
plied that virtue, in the fullest sense of the word, requires an insight into the 
good, so only philosophers could be genuinely virtuous. But the Republic also 
seemed to recognize a secondary kind of virtue characteristic of the soldiers or 
auxiliaries. These have not only learned correct opinions about right or wrong, 
but have also been trained to live by them no matter what temptations they 
encounter (III.412b–414a; IV.429e–430c). The kind of virtue envisaged in the 
Laws is much more like the latter, so the object of legislation is to enable citi-
zens to make correct judgments about right and wrong and to harmonize their 
passions and feelings with these judgments (II.653b–c, 654b–d). They must 
learn to take pleasure in what is right and hate what is wrong (659d–e). All 
citizens and not just the philosophers can acquire this virtue.19 

The implications of this view both for cities and for individuals are ex-
plored in the remainder of Books I–III. Then the Cretan suggests that he and 
his companions should continue their conversation by imagining a constitution 
and legal code for a new city that is about to be established in Crete (III.702b–
e). This occupies the remainder of the dialogue. The fact that a city is to be 
founded in a specific location gives their discussion practical relevance and en-
ables Plato to emphasize that legislation must be adapted to the circumstances 
of a particular community (704a–705c). On the other hand, because the three 
old men are not themselves legislating for the new city, they are free to talk 
about principles rather than particularities (V.745e–746d).

The city of the Laws appears very different from that of the Republic. For 
example, the former has no philosopher-rulers and nothing like the Republic’s 
division of the citizens into three classes. All are to participate in public af-
fairs and to serve as soldiers (753b). Those elected to office have experience, 

19 Most scholars see this as a consequence of the fact that there are no philosopher-rulers in 
the Laws, but Bobonich, in 1994, 1995, and 2002, argues that Plato had changed his view and 
came to believe that ordinary people are capable of being virtuous. This in turn led to major 
changes in his political thought.
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practical wisdom, and a good moral character, but no specifically philosophi-
cal training. However, at the end of the dialogue we hear briefly about a body 
called “the nocturnal council,” which will apparently ensure that there is some 
philosophical input into government (XII.951c–952d, 961a–968c). Equally the 
Laws abandons the idea that guardians should be without families or private 
property of their own. Common families and property may be a theoretical 
ideal, but it could happen only among gods or the children of gods (V.739a–e). 
All citizens will be required to marry and will have their own farms (739e–
741a), though they will not be allowed to engage in trade and manufacturing 
(VIII.846d–847b). 

The key idea underlying the political arrangements is that of the sover-
eignty of law. Every success comes to cities whose rulers are slaves to the laws, 
while destruction threatens any city where the laws are overruled (IV.715d). 
Indeed, cities where different factions wield power in their own interest can-
not really be said to have constitutional government (715b). This idea of the 
sovereignty of law is worked out in two main ways. There must, firstly, be a 
fixed code of law that is difficult to change (VI.772b–d; XII.957a–b), for if the 
members of any group within the city could change the law at will then they, 
and not the laws, would be supreme (IV.712e–715d).20 Secondly, officials must 
be subject to law in everything that they do. This is ensured by complex con-
stitutional arrangements.21 Virtually all who hold office act as members of col-
legial bodies rather than as individuals, different elements within the constitu-
tion act as checks and balances on one another, and the actions of all officials 
are subject to scrutiny to ensure that they always follow the law (945b–948b; 
Morrow 1941; Morrow 1993, 219–29, 244–5, 538–40, 550–1; Stalley 1983, 
chap. 8). Thus no one exercises unrestricted power. This is, of course, very dif-
ferent from what was envisaged in the Republic. Even if there was a place for 
law in that dialogue, its dominant idea was that philosophers should rule. In 
the Laws this is replaced by the rule of law.

Many scholars see this as reflecting a change of mind on Plato’s part (Bark-
er 1918, 338–43). Traditionally this has been attributed to Plato’s realization, 
after the unsuccessful visits to Syracuse, that the city of the Republic is not a 
practical possibility. A more plausible suggestion associates it with a change in 
his view of moral psychology. On this interpretation, Plato abandoned the idea 

20 There is disagreement about how difficult it would be to change the laws. Morrow 1993, 
570–1, claims that it is extremely difficult, which is a view followed by Stalley 1983, 82, and Klos-
ko 1986, 323; 1988, 87, but criticized by Bobonich 2002, 395–408.

21 At V.735a and VI.755a, Plato notes that there are two elements in the formation of a con-
stitution (politeia): establishing magistrates and giving laws for those magistrates to enforce. This 
has been read as indicating a distinction between the constitution and the laws; see Laks 2000, 
263. But since both elements are seen as part of the politeia and since the word nomos (law) is 
used in describing what we would think of as constitutional measures, Plato does not seem to 
have a clear distinction between constitutional and other types of law.
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that there are distinct reasoning, spirited, and appetitive parts of the soul, and 
with it the ideal of the philosopher-king. Other scholars maintain that there 
is a broad consistency between the two dialogues (Saunders 1970, 20–8). The 
Republic uses the figure of the philosopher-king to set out the ideal of rule by 
reason, but Plato always realized that this ideal was unlikely to be achieved in 
practice. The closest we can come to it is by submitting to laws which embody 
the principles of reason (Morrow 1993, 563–9; Stalley 1983, 21, 92–3, 113–5).

From the beginning of the Laws it is clear that there are objective standards 
of right and wrong that can be known by reason and embodied in law. For 
example, at I.644d–645b, the Athenian compares human beings to “puppets” 
of the gods who are pulled not only by “hard and steely” strings of the pas-
sions and desires, but also by the “pliable golden string” of reasoning, which 
is called “the common law of the city.” At IV.713e–714a, having described 
an imaginary golden age when the god Cronos ruled directly over mankind, 
he insists that wherever people have mortals rather than gods as rulers they 
will have no rest from trouble unless they imitate the rule of the god by order-
ing their homes and their cities in obedience to “the immortal element within 
them.” The name given to this rational order is “law.”

This position is supported by the long and closely argued preamble to the 
law on atheism in Book X. This is targeted against those who distinguish na-
ture (phusis) from convention (nomos) and see the latter as the source of all 
ethical standards (888e–890b). Against this it is argued that the universe is di-
rected by a divine soul (or souls) that is concerned with human affairs (893c–
899b, 901d–903c). Thus the universe is ultimately the product of rational de-
sign. The legislator must therefore insist that law exists by nature or by “some 
cause not inferior to nature,” since it is “the offspring of reason” (890d). In 
other words, law is the product of the same divine mind that creates order in 
the universe.

The task of translating the principles of divine reason into the positive laws 
of earthly cities ideally belongs to a wise legislator. We learn very little about 
the qualifications of this legislator, but he seems to rely on natural intelligence, 
experience, and good character rather than on philosophical training. At sev-
eral points the wisdom and experience of the old are seen as guides to what is 
right (I.634d–e; II.659d; IV.715d–e). Insofar as anything provides a philosoph-
ical basis for the city, this is the work of the Nocturnal Council. It is required 
to understand the rational principles underlying the city’s laws, but the details 
of its function are left very unclear. The trust Plato places in the common sense 
of the old and the borrowings he makes from the legal codes of existing cit-
ies (particularly Athens) suggest that conventional wisdom can be an accept-
able basis for legislation (Morrow 1993, 295–6, 533–5, 546–8; Saunders 1991, 
353). Perhaps the underlying idea is that most individuals have some grasp of 
the good and that this is, to a considerable extent, reflected in existing codes 
of law. Experienced people, who have received a good education, who are 
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no longer dominated by the passions of youth, and who can decide matters 
in a calm and impartial way, will have sufficient understanding of the good to 
make sound laws. This view may seem preferable to that of the Republic in that 
it does not require us to put all our faith in philosopher-kings. But it is still 
vulnerable to serious objections. In practice, even the wisest and most expe-
rienced people may disagree about what is good. And even those who agree 
about what sorts of thing are good may differ in the priorities they attach to 
them. These points could be met only if there is a single objective standard 
of good. This claim, in turn, may need to be grounded in something like the 
theory of Forms.

If genuine law is the work of reason, what about the so-called laws of exist-
ing states that are not founded on rational principles? Three passages in the 
Platonic corpus imply that these should not be called laws, but none of these 
commands much conviction as a statement of Plato’s own view.22 The point 
is not explicitly raised in the Laws. However, the claim that cities whose rul-
ers pursue their own interests have neither constitutions nor correct laws 
(IV.715b) seems to imply that their “laws” are invalid. On the other hand, Pla-
to could hardly show such respect for traditional wisdom unless he saw the 
legal codes of existing cities as containing much that is fundamentally sound. 
Perhaps he holds that these codes may be called “laws” and should be obeyed 
insofar as they are consistent with the demands of justice. If, however, a ruler 
lays unjust demands on his subjects, these are not genuine laws and need not 
be obeyed. 

As we have seen, the legislator’s task is to inculcate virtue rather than 
merely to ensure compliance with norms of outward behavior. One implica-
tion of this is that the legislator must pay close attention to the education and 
upbringing of children, since this obviously influences the development of 
moral character (see, for example, I.643b–644b; VII.804c–d). It also obliges 
the legislator to concern himself with matters that we might see as belonging 
to the private sphere or as being best left to social custom. Not surprisingly, 
in the city of the Laws the educational curriculum is as much concerned with 
character as with knowledge or practical skills. Music, dance, poetry, and even 
children’s games are strictly regulated. The minister of education is deemed to 
be the most important of all the officials (VI.766e). Much legislation is also de-
signed to strengthen family life, but in this, as in some other areas, Plato allows 
for what he calls “unwritten laws,” that is, customs enforced by social pressure 
rather than formal sanctions (VII.788a–c, 790a–b).

22 The passages are Hp. Ma. 284d–e, Crat. 429a–b, and Minos 314–5. Most scholars believe 
that the Minos is spurious, and some take the same view of the Hippias Major. In the Hippias Ma-
jor the claim is put into the mouth of Socrates, but in a context where there seems to be a good 
deal of irony. In the Cratylus the argument is attributed to Cratylus and may not represent Plato’s 
own view.
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A striking feature of the Laws is the idea that government should rely on 
persuasion rather than force. Most legislators simply issue instructions and im-
pose penalties on those who disobey. But, according to the Laws, it is prefera-
ble to use persuasion, resorting to penalties only when that has failed. Thus all 
laws should be preceded by preambles designed to secure voluntary obedience 
(IV.720e–722c). There is, therefore, a general preamble to the legal code as a 
whole, as well as individual preambles for specific measures. For example, the 
law that men should marry by the age of thirty-five begins with the argument 
that only by marrying and having children can men satisfy their natural desire 
for immortality. Those who are unconvinced by this and remain unmarried will 
be punished by a yearly fine and by deprivation of honors (721b–e).

This emphasis on persuasion rather than force is clearly important. No le-
gal system can rely exclusively on the threat of penalties. Moreover, imposing 
penalties on individuals who do not understand or accept the reasons for them 
may alienate them and reduce their respect for the law. Persuasive methods 
also avoid the pain and inconvenience of penalties. But persuasion can have 
a more sinister side. The institutions of the state cannot inculcate specific 
opinions and kinds of character if they allow the expression of contrary views. 
Thus, the use of persuasion is linked to a feature of the Laws which most mod-
ern readers find distasteful: its hostility to freedom of thought and expression. 
The most striking indication of this is the provision that persistent atheists 
should be put to death (X.908e–909a).

Some commentators see the role of persuasion in a more optimistic light, 
taking it to imply that the legislator must secure the consent of the citizens 
through rational argument. If this is correct, then there would be a big dif-
ference between the Laws and the Republic where only the philosophers have 
a rational grasp of right and wrong and where the other classes simply obey 
(Hall 1981, 93–6; Bobonich 1992; criticized by Stalley 1994). But this cannot 
be his point. Proposals made elsewhere in the Laws, such as those for the tight 
control of music, poetry, and children’s games (II.656d–660a; VII.797a–798e), 
make it clear that Plato would rely heavily on nonrational methods of persua-
sion. The same also applies to the preambles. For example, the law on mar-
riage described above does not require that someone should argue in a ratio-
nal way with bachelors until they see the error of their ways. Rather it simply 
offers a highly suspect argument for marriage and then imposes a penalty on 
those who are not persuaded (IV.721b–e). Many other preambles make even 
less use of rational argument. They are mostly conventional exhortations rely-
ing more on prejudice than reason (see, for example, V.741a; VI.772e–773a; 
VII.823d–824a). The notable exception is the law on impiety with its extended 
proof of the existence of a god who cares about human affairs. But, although 
this preamble uses rational argument, it certainly does not respect the right of 
an individual to make up his or her own mind. The penalty for remaining un-
convinced is ultimately death. Thus Plato’s emphasis on persuasion rather than 
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force is not as attractive as it initially sounds. He does not expect the legislator 
to secure the free and informed consent of the citizens, and he certainly does 
not see the authority of law as resting on that consent.

3.6. Plato on Punishment

In the Protagoras, as we saw in Section 2 above, Plato makes the sophist de-
nounce a retributive conception of punishment (324a–b). He insists that 
it must look to the future and emphasizes its role as a deterrent. In the Gor-
gias Socrates also rejects a purely retributive account. He compares judges 
with doctors and argues that just punishment cures the criminal’s soul of its 
wickedness in much the same way that medical treatment cures bodies of 
physical disease (476a–479c). Several passages in the Republic suggest a simi-
lar view (II.380a–b; III.409e–410a; IV.445a; IX.591a–b). In the Laws Plato 
again denounces purely retributive accounts of punishment and repeats many 
times that its primary purpose is to cure wrongdoers. But if criminals are so 
depraved as to be beyond cure, they should be put to death (IX.854d–855a, 
862c–863a, 933e–934c; XII.941d, 957e–958a). This will rid the city of their 
presence while also providing an example to others (IX.862e; XII.942a, 957e–
958a). Indeed, these incurable characters will be better off dead than living 
with their depravity. A few passages also hint at other purposes of punishment. 
For example, the contrast between the persuasion exercised by preambles and 
the force involved in penalties suggests a deterrence theory: If persuasion fails, 
fear of the penalty must force us to obey the law.

The penalties prescribed in the Laws vary considerably. Many offenses are 
punished by fines. In cases such as theft, which involve loss or injury to fellow 
citizens, the general principle is that the criminal should compensate his vic-
tim and pay an additional sum as punishment (IX.857a–b). For other crimes, 
particularly minor offenses against the state, the penalty involves deprivation 
of certain civil rights or some form of public disgrace (VI.754e–755a, 762c, 
784d). Corporal punishment is sometimes prescribed for slaves or foreigners 
and very occasionally for citizens (IX.881d). Sentences of exile are mainly used 
in cases of homicide where, according to traditional religion, the continued 
presence of the killer in the city would cause pollution (IX.864e, 867c–868e). 
For a few offenses the penalty is imprisonment, usually for a period of a year 
(IX.880b–c; XI.919e–920c; XII.954e–955a). The death penalty is used for very 
serious offenses against individuals, such as deliberate murder, and for pub-
lic offenses, such as theft from temples, taking bribes, and persistent atheism 
(IX.854e, 871d, 877b–c; X.910c; XII.955b–d). Most of these proposals have 
precedents in Athens or in other Greek cities, though the use of imprisonment 
as a punishment was unusual (Saunders 1991, chaps. 8–14).

These punishments might be effective as deterrents, but it is not clear how 
they could cure criminals of their wickedness. Indeed, if the aim is to cure the 
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criminal, we may wonder why punishment, understood in the traditional sense 
as the infliction of something painful or unpleasant, should be applied at all, 
since there is no obvious reason why it should make people better. Some com-
mentators have concluded that Plato is engaging in wishful thinking (Dodds 
1959, 254). He is convinced that punishment could only be justified if it cures 
the criminal. He cannot contemplate the thought that it is in fact unjustified, 
so he concludes that it is a cure. T. J. Saunders (1991, 131–95; criticized by 
Stalley 1996) argues that the physiology of Plato’s Timaeus would allow him 
to argue in purely medical terms that the experience of pain helps to bring the 
soul to order. The main trouble with this argument is that there is no apparent 
way in which the punishments Plato actually prescribes (few of which involve 
physical pain) could have this effect. A more plausible explanation may be that 
Plato is influenced by the view, which seems to have been more or less univer-
sal in Greece, that the punishment of children improves their characters by re-
straining their unruly desires (Prot. 225d). Given the generally paternalistic at-
titude he adopts toward the citizens of the Republic and the Laws, it would not 
be surprising if Plato held that this idea could also apply to adults. This would 
not mean that the punishments imposed in existing cities necessarily benefit 
those on whom they are inflicted, for Plato is committed only to the idea that 
just punishment improves the soul (Gorg. 476d–477a). But he could, perhaps, 
argue that in an ideal city, where there is every inducement to citizens to iden-
tify with their community and to internalize its values, it could be genuinely 
beneficial (Stalley 1995a).

If the interpretations offered here are correct, there is a substantial con-
tinuity in Plato’s legal thought. From his earliest writings onward, he argues 
that there is an objective criterion of what is just and that this is determined 
neither by an agreement among the citizens nor by the will of a legislator. 
Because the gods are wise and good their laws are always, as a matter of 
fact, just. Human laws, on the other hand, may fall short of what is just, 
so it may sometimes be right to disobey them. In Plato’s later works these 
fundamental claims remain unchallenged, though they are developed and ex-
panded.

Two themes that come to prominence in these writings give Plato’s legal 
thought much of its distinctive character. The first is that the purpose of law 
is not merely to secure conformity to norms of external behavior, but to make 
people virtuous, virtue being understood as an orderly and harmonious condi-
tion of the soul. This implies that law cannot be neutral between different con-
ceptions of the good, that it must be concerned with all areas of life, and that 
it is inseparable from education. In these respects Plato’s view is very different 
from that of modern liberals who advocate a state that is neutral between com-
peting conceptions of the good and does not interfere with the private lives of 
citizens. Indeed, his arguments have something in common with communitar-
ian critics of liberalism. 
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The second theme, that law is the product of reason, may not in itself seem 
particularly controversial. After all, rational discussion is necessary if a com-
munity is to agree on norms of behavior that are acceptable to its members 
as a whole, and lawmakers must use reasoning to assess the likely effects of 
their proposals. But, coupled with the idea that the goal of legislation is virtue, 
it implies that reason enables legislators to form a correct conception of the 
good. In the Republic this view is underpinned by the theory of Forms and 
the associated doctrine of the philosopher-ruler. The Laws gives the impres-
sion that wisdom is the product of natural intelligence combined with experi-
ence, but it still assumes an objective criterion of good that is independent of 
human wishes and desires. The problem of explaining how there can be such a 
criterion and how it can be known constitutes the greatest difficulty for Plato’s 
theory of law.

Further Reading

The main texts for Plato’s philosophy of law are found in his Protagoras, Gor-
gias, Republic (especially books I–II and IV), Statesman, and Laws. Although 
almost every page of Laws has some relevance to the topic, books I and IV 
are particularly important for Plato’s conception of law and book IX for his 
view of punishment. Cooper includes modern translations of the entire Pla-
tonic corpus, and translations of most dialogues are also available in separate 
editions published by Hackett. A translation of Laws by Saunders, with help-
ful notes, is readable but sometimes imprecise. Bury is often more reliable. 
The translations of Republic by Bloom and Laws by Pangle may be helpful to 
Greekless readers who wish to make a careful study of particular passages. The 
Clarendon Plato series includes literal translations with philosophical com-
mentaries (from an analytic point of view) of Protagoras (Taylor) and Gorgias 
(Irwin).

Guthrie (1975 and 1978) provides very useful discussions of the evidence 
for Plato’s biography, of views on the chronology of his works, and of interpre-
tations of each dialogue. Kraut 1992 includes chapters on the dating of Plato’s 
dialogues and on his later political thought. Rowe and Schofield 2000 contains 
authoritative treatments by leading scholars of Plato’s political philosophy, 
which sheds light on the context of his legal thought. De Romilly (1971) dis-
cusses many Platonic passages in the course of the general history of Greek 
legal thought. Otherwise there is little systematic writing on Plato’s philosophy 
of law. Commentaries on Republic pay little attention to questions about law, 
though all give a central place to its theory of justice (see, e.g., Annas 1981; 
Santas 2001). Most treatments of Plato’s political philosophy assume that Plato 
became seriously concerned with law only at a late period when he had de-
spaired of making his ideal state a reality (e.g., Barker 1918; Klosko 1986). 
This style of interpretation is criticized by Kahn 1995 and several other con-
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tributors to Rowe 1995b. For other recent treatments of Statesman see Rowe 
1995a and 2000; Lane 1998; and Schofield 1999a.

Saunders and Brisson 2000 gives a very full bibliography for Laws. Morrow 
1993 provides an extended account of the institutional proposals of Laws and 
relates them to Greek practice. Stalley 1983 is a philosophical introduction to 
Laws, including questions about the nature of law. Saunders 1992 and Laks 
2000 offer overviews of Laws from very different perspectives. Laks pays spe-
cial attention to the form and structure of the dialogue. There are discussions 
of the relation between Republic and Laws in Laks 1991a; 1991b; and 1995. In 
a major new study, Bobonich (2002) argues that Plato’s later political philoso-
phy is a radical departure from his earlier views.

The literature on Plato’s theory of punishment includes Mackenzie 1981, 
Saunders 1991, and Stalley 1995a and 1995b.



Chapter 4

ARISTOTLE’S PHILOSOPHY OF LAW
by Fred D. Miller, Jr.1

4.1. Life and Writings of Aristotle

Aristotle was born in 384 B.C. at Stagira in northern Greece, the son of 
Nicomachus, a physician of King Amyntas II of Macedonia. At age seventeen 
he entered Plato’s Academy in Athens, where he studied for nineteen years. 
In addition to composing a number of dialogues now lost, he may have then 
begun work on his Rhetoric. After Plato’s death (348) Aristotle grew alienated 
from the school and soon after left Athens. He resided at Assos, where he mar-
ried Pythias, the niece of the philosophically trained tyrant Hermeias, and then 
lived at Mytilene on Lesbos. In 343 he was invited by King Philip of Macedo-
nia to educate his thirteen-year-old son Alexander. Subsequently, Philip and 
his successor, Alexander, defeated an alliance of Greek city-states, and most 
of Greece—including Athens—submitted to Macedonian hegemony while Al-
exander was conquering the Persian Empire. Aristotle returned to Athens in 
335 after the death of Philip and became a metic (resident alien). He founded 
his school at the Lyceum outside the city and began the most productive stage 
of his career. He offered lectures on technical philosophy (logic, physics, and 
metaphysics) in the morning, and on more popular subjects (rhetoric, ethics, 
and politics) in the evening. He also collected a celebrated library, and with 
his students compiled descriptions of 158 constitutions. During this period he 
probably composed most of his greatest treatises, including much of the Poli-
tics. After his wife’s death he took a mistress, Herpyllis of Stagira, who gave 
birth to Nicomachus, after whom the Nicomachean Ethics was named. This 
work is probably Aristotle’s revision of an earlier work, the Eudemian Ethics, 
from which three books were reused (Eudemian Ethics, Books IV–VI becom-
ing Nicomachean Ethics, Books V–VII).

After Alexander’s sudden death, the Athenians rose up against the Mace-
donians. Aristotle, who was a friend of Alexander’s viceroy, Antipater, bore the 
brunt of anti-Macedonian sentiment. Charged with impiety he left Athens lest 
she “sin twice against philosophy.” Appointing Theophrastus his successor as 
head of the Lyceum, Aristotle retreated to Chalcis, where he died soon after (322).

According to an ancient tradition, Aristotle’s writings were lost after his 
death and only rediscovered in the first century B.C. Andronicus of Rhodes as-
sembled numerous papyrus scrolls into treatises, which were recopied in man-

1 All translations are by the author unless otherwise indicated.
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uscripts over two millennia. Consequently, the works of Aristotle as we now 
have them raise many difficulties. This applies to the major works that con-
tain Aristotle’s legal philosophy: the Politics, the Nicomachean Ethics, and the 
Rhetoric. In the case of each of these works, scholars debate over the following 
questions: Were the parts of this work written at roughly the same time or do 
they express Aristotle’s thought at different stages of his life? Does the organi-
zation of the work reflect Aristotle’s intention or is it the construction of a later 
editor (which may be contrary to what Aristotle intended)? Does the work as 
it now exists express a coherent philosophical position? Moreover, another 
work that contains material on the law, Magna Moralia, may have been written 
not by Aristotle but by an early member of his school. An early spurious work, 
Rhetoric to Alexander, also contains some relevant material. Finally, Aristotle’s 
158 constitutions vanished altogether except for scattered quotations, until the 
rediscovery of a major fragment of the Constitution of Athens in the late nine-
teenth century. This work may also have been written by an early student of 
Aristotle during his lifetime.

4.2. Overview of Aristotle’s Concept of Law

The concept of law is deeply embedded in Aristotle’s political philosophy. Al-
though legal terminology occurs frequently in his writings, Aristotle does not 
himself present a systematic and unitary legal treatise. Not infrequently he 
quotes (or paraphrases) others and appropriates their remarks, which results 
in considerable imprecision and apparent inconsistency in his various charac-
terizations of law. He identifies law in different places with reason, with agree-
ment, and with order. A reconstruction of Aristotle’s legal philosophy should 
explain how these different characterizations are interrelated.

Aristotle’s main term for “law” is the noun nomos (plural nomoi). Related 
expressions are kata ton nomon, “according to the law,” nomikos, “legal,” 
and nomimos, “lawful.” The noun nomimon can also have the sense of “stat-
ute.” In contrast, para ton nomon signifies “against the law,” and paranomos 
means “illegal” or “unlawful.” The precise meanings of these terms vary with 
the context. Sometimes Aristotle speaks of written law, in contrast to unwrit-
ten custom (ethos), for example, that one should honor one’s parents, do good 
to one’s friends, and return good to one’s benefactors (Pol. III.16.1287b5–8; 
EN X.9.1180b4; cf. Pseudo-Aristotle, Rhet. Al. 1.1421b35–1422a1). But he 
also distinguishes between unwritten law and written law (Pol. VI.5.1319b40; 
EN X.9.1180a35; Rhet. I.10.1368b7, I.13.1373b4). He also uses nomos more 
loosely for “convention,” the sense in which nomos was opposed to phusis 
(“nature”) by the sophists (SE 12.173a7–30). Aristotle’s term nomos can de-
note either a particular law or the law in an abstract sense.

A particular law is a rule (kanôn) prescribing or prohibiting various kinds 
of actions (see EN I.2.1094b5). For example, it commands the citizens not 
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to leave their posts in time of war, not to commit adultery or act abusively, 
not to hit or slander others, and so forth (see EN V.1.1129b19–23). Because 
they command and prohibit general classes of action, the laws are universal 
in form: “The law speaks universally” (EN V.10.1137b13, 20; cf. 7.1135a5–8). 
The universality of the laws has an obvious advantage: The citizens can learn 
what the laws require, adapt their behavior to them, and acquire the habit of 
obedience.

But because laws are universal, they cannot address unusual cases. For ex-
ample, the assembly might want to bestow honorary citizenship on a foreign 
potentate who has come to the aid of the city-state (polis). This requires an 
ad hoc rule. In an authoritarian regime this is called an “edict” (epitagma), 
and in a popular constitution a “decree” (psêphisma). Such rules concern in-
dividual acts to be done (EN VI.8.1141b27–8); they cannot be universal (Pol. 
IV.4.1292a37).

What distinguishes a universal rule as a law? This is the question, “What 
is law?” in the abstract sense, which Aristotle does not address in a system-
atic fashion in our extant texts, although there is considerable evidence as 
to how he would answer it: Law is “a sort of order” (Pol. VII.4.1326a30; cf. 
III.16.1287a18; II.5.1263a23). Unfortunately, Aristotle does not explain this 
claim, but we can gather what it means by considering how he understands 
order in his metaphysical works. Order is a ratio or proportion of opposites 
(Phys. VIII.1.252a14–15). Aristotle illustrates the concept of order in his 
discussion of the atomist theorists Democritus and Leucippus, who distin-
guished order from the relations of position and shape. For example, A differs 
from N in shape, AN from NA in order, and A from in position (cf. Metaph. 
I.4.985b17; Phys. I.5.188a24). As this illustration indicates, order is a ratio or 
proportion of prior and posterior elements (cf. Metaph. VII.12.1038a33). In a 
social context the fundamental type of priority is that of ruler to ruled:

Whenever a thing is established out of a number of things and becomes a single common thing, 
there always appears in it a ruler and a ruled. (This is true whether it is formed out of continuous 
or discrete parts.) This [relation of ruler and ruled] is present in living things, but it derives from 
all of nature. For even in things that do not have a soul there is a sort of rule, for example, of har-
mony. (Pol. I.5.1254a28–33)

According to this principle of rulership, social order must be produced 
and maintained by a ruling element. This assumption reflects the link between 
the Greek noun, taxis, “order” (“arrangement,” “organization,” etc.), and the 
verb, tassein, “to order” (“to command,” “to arrange,” etc.). Similarly, in a liv-
ing organism the soul is the natural ruler and authority over the body (de An. 
I.5.410b10–15; cf. Plato, Phd. 79e–80a). Aristotle also compares the order of 
the entire cosmos to that of an army; just as military order is due to the gen-
eral, cosmic order is due to God. In both cases the parts are organized for the 
sake of a single end (Metaph. XII.10.1075a13ff.).
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Given that law is a kind of order, where does it come from? Aristotle rec-
ognizes two different causes of order: nature and reason. In the physical 
world, outside of human creation, “nature is everywhere the cause of order” 
(Phys. VIII.1.252a12). Aristotle here understands “nature” (phusis) in terms 
of his teleological theory that entities have natural ends. Nature provides an 
internal directing principle, which causes a body to move or remain at rest 
in a regular manner (Phys. II.1.192b20–3). For example, an acorn grows by 
nature into an oak tree. Because of its internal nature the acorn grows in an 
orderly manner. Hence, “order is the proper nature of perceptible objects” 
(Cael. III.2.301a5–6). That is, orderliness is the natural condition of things 
(GA III.10.760a31), and disorderliness is unnatural (Cael. III.2.301a4–5). In 
the realm of human production, however, it is reason rather than nature that 
does the ordering (see EN III.12.1119b17). For example, a builder conceives 
of a form of a house and imposes this form upon a heap of bricks, constructing 
the house through a definite sequence of stages: foundations, walls, roof, etc. 
If, then, all order is due either to nature or to human reason, which of these is 
the cause of law?

For Aristotle, the primary source of law is reason embodied in a human leg-
islator. The Constitution of Athens describes Solon’s legislative activity at the 
beginning of the sixth century B.C.:

Next Solon established a constitution and laid down other laws; and they stopped observ-
ing the ordinances of Draco, except those relating to murder. They wrote up the laws on the 
wooden tablets [mounted on pillars revolving on an axis], and set them up in the Stoa (porch) 
of the Basileus, and everyone swore to observe them. And the nine archons used to swear an 
oath upon the stone, declaring that they would dedicate a golden statue if they transgressed 
any law. This is the origin of the oath to that effect which they take to the present day. Solon 
fixed his laws for a hundred years, and he ordered the constitution in the following manner 
[…]. (Ath. 7.1–2)

Nomothetês, the Greek word for “legislator,” derives from nomos, “law,” and 
tithenai, “to lay (down).” The name “legislator” thus implies that the laws 
owe their existence to a human producer, who is also compared to a “crafts-
man” (dêmiourgos) of the laws or constitution (EN X.9.1180a21–2; Pol. 
II.12.1273b32–3). Like a weaver or shipbuilder, the legislator imposes a cer-
tain form on his materials, in particular, on the population of the city-state 
(Pol. VII.4.1325b40–1326a5). The legal order resembles cosmic order caused 
by God (1326a29–34). Legislators include the founders of constitutions, such 
as Lycurgus of Sparta and Solon of Athens, as well as assemblies or magistrates 
who lay down particular laws, unwritten as well as written (Pol. IV.1.1289a22, 
14.1298a17; VI.5.1319b40; EN X.9.1180a35–b1).

Aristotle would have rejected the notion of “spontaneous order” es-
poused by some modern social scientists. He criticizes the theories of some 
pre-Socratic philosophers that the order of the cosmos arose by chance 
from earlier events, because he holds that regular outcomes cannot result 
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from chance events: “chance is a cause in a disorderly or haphazard way” 
(MM II.8.1206b39–1207a1; cf. Phys. II.4.196a24–b5, 8.198b34–6, and Cael. 
III.2.301a10). If order does not arise by nature, order can only be due to ratio-
nal design. Consequently, Aristotle would have dismissed the suggestion that 
legal order evolves spontaneously through myriad human interactions, as if 
(but not in fact) “by an invisible hand.”

Aristotle also recognizes, however, that the legal order can subsist only if 
the citizens are law abiding. He thus characterizes law as a kind of common 
agreement (homologia) (Pol. I.6.1255a6) and as, “on the whole, a sort of con-
vention [sunthêkê]” (Rhet. I.15.1376b9–10; cf. Pol. III.9.1280b10–11). His 
point is not that law is merely conventional, but that ruling according to law 
goes hand in hand with being ruled voluntarily (Pol. IV.10.1295a15–16). Fur-
thermore, he states: “The law has no power to command obedience except 
that of habit” (Pol. II.8.1269a20–1). Habitual obedience is a precondition of 
the “compulsive power” of the law (mentioned at EN X.9.1180a21). But how 
is the claim that law results from agreement to be reconciled with the thesis 
that reason is the source of law? The answer may be sought in Aristotle’s dis-
tinction between a strict cause and a contributing cause (sunaition). For exam-
ple, he argues that heat is a contributing cause—but not the strict cause—of 
biological growth, because it does not determine when the process is complete 
(de An. II.4.416a14). Similarly, the laws of Athens required the general agree-
ment of the Athenian citizens if they were to have the force of law. Solon’s con-
stitution, in fact, soon failed partly due to the wealthy class’s general “dissatis-
faction with the constitution because of the great change that had occurred” 
(Ath. 13.3). The contributions of reason and agreement are both recognized in 
the Aristotelian Rhetoric to Alexander: “Law, simply described, is reason [lo-
gos] defined according to the common agreement [homologia] of the city-state, 
regulating action of every kind” (1.1420a25; cf. 1422a2–3, 2.1424a9–12). 

The purpose of law must be understood in relation to the constitution. The 
following passage makes clear that the study of law is subordinate to constitu-
tional theory:

The laws ought to be laid down (and everybody does lay them down) with a view to the consti-
tutions, but not the constitutions to the laws. A constitution is the ordering [taxis] of offices in 
city-states: in what way the offices are distributed, what element has authority in the constitution, 
and what is the end of each community. But the laws which are separate from those revealing the 
constitution are those according to which the magistrates should rule and guard against violators 
of them. (Pol. IV.1.1289a13–20)

Like law, the constitution (politeia) is a sort of “order” (cf. Pol. III.1.1274b38), 
which provides the answer to three questions: (1) How are political offices 
distributed? (2) What is the sovereign or authoritative element? (3) What is 
the end of the city-state? Aristotle devotes considerable attention to the first 
two questions, and, from this viewpoint, the constitution is identified with 
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the government (politeuma) (III.6.1278b8–11). Hence, some translators ren-
der politeia as “regime.” But insofar as politeia signifies the order or “form” 
of the city-state (III.2.1276b7), it corresponds to “constitution.” Although the 
Greek city-states did not have written constitutions in the modern sense, the 
constitutions were often administered by means of written laws, as in the 
case of Solon. The above passage (IV.1.1289a13–20) distinguishes three kinds 
of laws: laws that reveal the constitution, that is, laws regarding the orderly 
selection of officials (cf. III.16.1287a18); laws administered by magistrates, 
presumably to maintain order among the citizenry; and laws concerning the 
prevention and punishment of crime. Such laws are necessary: “The salva-
tion of the city-state depends on the laws” (Rhet. I.4.1360a19–20; cf. Pol. 
V.9.1310a34–6). And “where the laws have no authority,” Aristotle declares, 
“there is no constitution” (Pol. IV.4.1292a32). Yet the laws are subordinate 
to the constitution, and the constitution is the first concern of the legislator 
(III.1.1274b37).

The constitution has to do with the end or goal of the city-state. This is cor-
rectly defined by the basic principles of Aristotle’s political philosophy: First, 
the city-state exists for the sake of the good life or happiness (Pol. I.2.1252b30, 
III.9.1281a1–2). Hence, the legislator should try to fashion laws that will tend 
to produce and protect happiness and its components for the political com-
munity (see EN V.1.1129b17–25). Second, the best life or happiness consists of 
a life of virtuous activity (EN I.7.1098a16; Pol. III.9.1281a2–3, VII.1.1323b40–
1324a2). Therefore, the highest purpose of the legislator is to make the citizens 
virtuous (EN X.9.1180b23–5). When the laws are “laid down correctly,” they 
command the citizens “to live according to each excellence and [forbid] us to 
live according to each vice” (V.2.1130b23–4, 1.1129b23–5). From this stand-
point the constitution is “the way of life of the city-state” (Pol. IV.11.1295a40). 
Citizens who are habituated under the laws acquire self-ruling souls: that is, 
they are governed by reason rather than appetite. Having internalized the law, 
a virtuous individual becomes “a law unto himself” (EN IV.8.1128a32; Pol. 
III.13.1284a13).

Just as a doctor accepts as a given that health is his aim, “a statesman does 
not deliberate about whether he shall produce good law, nor does any one else 
deliberate about his end” (EN III.3.1112b14–15; cf. EE I.5.1216b18; cf. Pol. 
III.9.1280b6). Good law (eunomia) is defined in normative terms: “[L]aw is a 
certain order, and good law is good order” (Pol. VII.4.1326a29–31). By “good 
law,” however, Aristotle means not merely that the laws are good, but that the 
city-state is in a good legal condition: 

Good law does not consist in laying down good laws, if they are not obeyed. We must there-
fore suppose that good law in one way consists in the actual obedience to the laws that have 
been framed, and in another way it consists in the fact that the laws that are actually obeyed 
are laid down nobly (for laws laid down badly can also be obeyed). (Pol. IV.8.1294a3–7; cf. MA 
10.703a30–4)
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A city-state with good law is like a virtuous person who knows the right 
thing to do and acts accordingly. But it may happen that a legislator frames 
good laws that the citizens fail to obey. For example, the Athenians did not 
abide by the constitution of Solon, and the tyrant Pisistratus soon after rose 
to power (see Ath. 13–14). Such an inconstant city-state resembles a moral-
ly weak person: “[I]t passes the decrees it should and has excellent laws, but 
makes no use of them” (EN VII.10.1152a20–1). 

There is thus a close connection among Aristotle’s different characteriza-
tions of law as “order,” “reason,” and “agreement.” Laws are general rules that 
produce a kind of order in the actions and desires of the citizens, which are 
devised in a rational manner by a legislator, and which are effective only if the 
governed accept and obey them. Because legislation is a rational activity, it is 
the appropriate subject for an Aristotelian science.

4.3. Legislative Science

The special science called “legislative” (nomothetikê) belongs to the sec-
ond of the three main Aristotelian divisions of the sciences: contemplative, 
practical, and productive (Top. VI.6.145a15–16; Metaph. VI.1.1025b25, 
XI.7.1064a16–19; EN VI.2.1139a26–8). Each has a distinctive aim. The end of 
contemplative thought (e.g., physics, mathematics, and theology) is knowledge 
or truth for its own sake; the end of productive thought (e.g., poetry, medicine, 
and architecture) is the creation of an object distinct from the productive ac-
tivity; and the end of practical thought is good action for its own sake. “Practi-
cal” thought is so called because it aims at action (praxis). The excellence of 
practical thought is practical wisdom or prudence (phronêsis), which issues in 
true judgments about actions that are good or bad for a human being (cf. EN 
VI.5.1140b4–6). This has three subtypes: practical wisdom concerned with the 
individual, economics (oikonomikê) concerned with the household (oikos), 
and political science (“politics” for short) concerned with the city-state. Poli-
tics includes legislative science (nomothetikê) and politics in a more familiar 
sense, involving everyday political activities such as deliberation and adjudica-
tion (EN VI.8.1141b29–33; EE I.8.1218b12–14). The latter are concerned with 
particular circumstances; for example, a judge must determine whether a par-
ticular crime was committed or not (Rhet. I.1.1354b13–15). Thus, legislative 
science is a part of politics (EN X.9.1180b30–1). Aristotle conjoins the term 
“legislator” with “statesman” (politikos) (Pol. III.1.1274b37, IV.1.1288b27, 
V.9.1309b35; cf. EN I.13.1102a7–10), and he likens the laws to “acts [erga] of 
political science” (EN X.9.1181a23). 

Aristotle views legislative science as the capstone of politics:

Of the practical wisdom concerned with the city-state, the practical wisdom which plays a con-
trolling role is legislative, while that which is related to this as particulars to their universal is 
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known by the common name of “political.” This is capable of action and deliberation, for a de-
cree is a thing to be carried out in the form of an individual act. That is why the exponents of this 
art are alone said to take part in politics; for these alone do things as manual laborers do things. 
(EN VI.8.1141b24–9)

Legislative science is thus the “master science” of the human good (EN 
I.2.1094a26–b7). The study of legislation, and in particular constitutional 
theory, is needed to bring “the philosophy of human affairs” to completion 
(X.9.1181a12–15).

Aristotle discusses in Politics IV.1–2 the tasks of “the legislator and true 
statesman” (1288b27). Any complete science or craft must study a wide range 
of issues concerning its subject matter. Political (i.e., legislative) science stud-
ies a range of constitutions (1288b21–35): not only the ideal constitution, but 
also inferior systems. “For it is probably impossible for many persons to attain 
the best constitution, so that the legislator and true statesman must overlook 
neither the best constitution without qualification nor the best under the cir-
cumstances” (1288b24–7). The legislator must be acquainted with three sorts 
of constitution: first, the best without qualification, that is, “most according to 
our prayers with no external impediment” (1288b23–4); second, the best un-
der the circumstances for a given population; third, the constitution that serves 
the aim a given city-state population happens to have that is best based on a 
hypothesis: 

[F]or [the political scientist] ought to be able to study a given constitution, both how it might 
originally come to be, and, when it has come to be, in what manner it might be preserved for the 
longest time; I mean, for example, if a particular city happens neither to be governed by the best 
constitution, nor to be equipped even with necessary things, nor to be the [best] possible under 
existing circumstances, but to be a baser sort. (1288b28–33)

This passage has been interpreted in very different ways: Some view Aristotle 
as endorsing “Machiavellian realism,” with the political scientist as a “hired 
consultant” equipped with “political mechanics employed perhaps for an infe-
rior or even a bad end” (Barker 1931, 164; Irwin 1985, 155). Others note Ar-
istotle’s emphasis on constitutional reform (Pol. IV.1.1289a3–4) and argue that 
“constitutional reform presupposes a political ideal” (Keyt 1999, xv; F. Miller 
1995, 183–90).

Aristotle chides earlier theorists (including Plato no doubt) for fixating on 
ideal theory and neglecting practical necessity. The legislator/statesman should 
try to establish “a constitutional order that people will be easily persuaded to 
accept and able to participate in,” since reforming a constitution is no less a 
task than setting one up in the first place (Pol. IV.1.1288b35–1289a7). This 
requires a thorough knowledge of constitutions: what kinds there are, how 
many there are, how they can be combined with each other. “It is with this 
same practical wisdom that one knows the laws that are best and those that 
are suited to each constitution. […] So grasping the varieties and the num-
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ber of each type of constitution is clearly necessary also for laying down laws” 
(IV.1.1289a13–22).

Aristotle distinguishes between correct constitutions, which promote the 
common advantage, from deviant constitutions, which promote the advantage 
of the rulers, and combines this with the observation that the ruling class may 
consist of one person, a few, or a multitude. Hence, there are six basic consti-
tutional forms (Pol. III.7):

Correct Deviant

One ruler KINGSHIP TYRANNY

Few rulers ARISTOCRACY OLIGARCHY

Many rulers POLITY DEMOCRACY

The correct constitutions are just and according to nature, and the in-
correct constitutions are unjust and unnatural (Pol. III.6.1279a18–20, 
17.1287b36–41). And since the laws are subordinate to the constitution, “the 
laws conforming to correct constitutions must be just, but those conforming to 
deviant constitutions must be unjust” (III.11.1282b10–13).

The above sixfold schema2 is only the starting point for Aristotle’s classifi-
cation of constitutions, because there are many varieties of each type. A large 
democracy like Athens might include wealthy landed aristocrats, farmers, 
craftsmen, merchants, sailors, fishermen, and manual laborers. The character 
of the democracy would depend upon the relative power of these different 
classes (IV.3.1290a8). Aristotle distinguishes a range of democratic constitu-
tions that might arise, from a moderate form with a modest property qualifica-
tion (excluding the “baser” sort of citizen) to an extreme form, which included 
all freeborn persons no matter how poor and uneducated who were suscep-
tible to demagoguery (IV.4.1291b14–1292a13). In general, “the legislator and 
statesman ought to know what democratic measures save and what destroy a 
democracy, and what oligarchic measures save or destroy an oligarchy” (Pol. 
V.9.1309b35). This requires knowledge of the different sorts of constitutions 
and how these can be combined to become “mixed” constitutions of various 
sorts (Pol. IV–VI). Aristotle’s view is, again, open to different interpretations: 
Should legislators try to bring about genuine reform, making actual democra-
cies or oligarchies more like the ideal constitution? Or should they strive for 
quasi-reform, making them more stable and viable constitutions of their type, 
even if they are not more just?

2 This is adapted from Plato’s Plt. 300b–303c. See the discussion in this volume, Chapter 3, 
Section 3.4.
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In any case, the legislator for the best constitution must possess broad 
knowledge of human cultures and be able to adapt the laws to variable social 
contexts: “[T]he excellent legislator should observe how a city-state or race 
of men or any other community may participate in a good life and in the hap-
piness that is possible for them.” For example, in the case of military affairs, 
the legislator must obviously take into account the actual threats faced by the 
city-state: “There will be differences, however, in the statutes that are enacted; 
and if there are neighbors, legislative science has the task of seeing what sorts 
of training are needed in relation to what sorts of people, and which measures 
should be adopted in relation to each sort” (Pol. VII.2.1325a7–14). But, as 
an overriding objective, “the legislator should be more serious about arrang-
ing military regulations and other legislation for the sake of leisure and peace” 
(VII.14.1334a3–5).

Aristotle discusses two distinct but interrelated applications of legislation: 
laying down laws and educating the citizens (VII.14.1333b9). Let us consider 
these in turn. The statutes and customs regulate all aspects of conduct, includ-
ing marriage and family relations, contracts, property, voluntary transactions, 
and torts; but the most important of these concern the distribution of political 
power within the city-state. Aristotle argues that every constitution contains 
three elements: deliberative (e.g., the popular assembly), adjudicative (e.g., 
jury courts), and offices (e.g., treasurers, wardens, and auditors). The excellent 
legislator must consider which of these is advantageous for each constitution 
(IV.14.1297b38). These elements can take very different forms; for example, 
all the citizens have a right to deliberate (e.g., extreme democracies), or only 
some may be permitted to deliberate (e.g., oligarchies), or all of them may de-
liberate about some things (e.g., whether to pass a decree), but not about oth-
ers (e.g., determining whether a decree is legal), as in moderate democracies 
and polities. Aristotle provides (Pol. IV.14–16) a systematic and almost exhaus-
tive account of the different “modes” or ways these matters are handled; for 
example, which persons are eligible for office, how are they selected, in what 
manner, etc.? This systematic and almost exhaustive inventory of modes is the 
fruit of Aristotle’s extensive empirical study of existing city-states. Drawing on 
such knowledge, the legislator can fashion appropriate statutes for each consti-
tution.

Education is the other major concern of legislative science. For the legisla-
tor has not completed his job by merely laying down good laws. As the unfor-
tunate example of Solon shows, the citizens may not be disposed to obey the 
laws. Threats of punishment are not in Aristotle’s view a sufficient guarantee 
that the citizens and officials will support the constitution and laws (see Pol. 
IV.5.1292b11–17). The laws themselves thus must have an educative function: 
“Whoever wants to make people, whether many or few, better by his care must 
try to become capable of legislating, if it is through laws that we can become 
good” (EN X.9.1180b23–5). Aristotle argues as follows: Rational moral ar-
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guments involve an appeal to goodness or nobility. People will be motivated 
only by pleasure or pain unless their souls have first been cultivated “like earth 
which is to nourish seed,” that is, unless they have been taught by habit to love 
the good and noble and to hate the evil and base (1179b25–6). They will come 
to recognize the inherent value of virtue only by performing virtuous actions 
repeatedly, so that they acquire the habit of acting virtuously. Hence, they will 
not respond to rational moral arguments unless they have first been morally 
habituated. Further, those who have not yet been morally habituated will only 
respond to “compulsive power,” which commands have only when they are 
backed by the law (1180a21). Therefore, people can be morally educated only 
if they are habituated under the laws.

Because legislative science has an important pedagogical function, Aristotle 
devotes over half of his discussion of the ideal constitution to its educational 
system (Pol. VII–VIII). The legislator must be knowledgeable of human na-
ture and cognizant of the diversities of human lives and actions as he designs 
a system of education that will promote the development of the citizens’ bod-
ies and souls (VII.14.1333a37–41, 15.1334b6–28). There must be a detailed 
program of prenatal and infant care, physical education, and liberal educa-
tion, including letters, mathematics, and music. The educational system must 
be public in view of the fact that the citizens have a single common end, the 
life of moral virtue, which can be achieved only if every citizen is educated 
(VII.13.1332a31–6; VIII.1.1337a21–6). But education in civic virtue is also 
necessary for deviant constitutions. “The most beneficial laws, even though 
they are ratified by everyone in the government, will be of no benefit, unless 
the people are habituated and educated in the constitution, democratically, 
if the laws are democratic, and oligarchically, if the laws are oligarchic” (Pol. 
V.9.1310a14–18).

Even when there is not a system of public education, private citizens 
should undertake to educate their children and friends, and they will do so 
more effectively if they are capable of legislating. “For it is clear that public 
care comes about through laws, and reasonable care through excellent laws. 
And it would seem to make no difference whether the laws are written or 
unwritten, nor whether an individual or many persons are educated through 
them” (EN X.9.1180a34–b2). Furthermore, parental statements and habits 
may have a force in households analogous to that of statutes and habits in city-
states, perhaps even more since they are buttressed by natural affection and 
propensity to obey. Aristotle allows that individualized instruction has an ad-
vantage over mass education. The teacher can adapt teaching techniques to the 
particular needs and circumstances of the individual student, just as a medical 
doctor can treat the individual patient. But he also notes that just as the doc-
tor requires universal knowledge of what is good for every one or for persons 
of a specific kind, so also the educator needs universal knowledge: “[H]e who 
wants to make people, whether many or few, better by his care must try to 
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become capable of legislating, if it is through laws that we can become good” 
(EN X.9.1180b23–5).

4.4. Justice and Law

Law and justice are frequently coupled in Aristotle’s thought. “Man when per-
fected is the best of animals,” he maintains, “but when separated from law and 
justice, he is the worst of all” (Pol. I.2.1253a31–3). The close connection be-
tween the two concepts is an important theme of his treatise on justice (EN V 
= EE IV). Aristotle begins by emphasizing that justice is a moral virtue; justice 
is “that kind of state which makes people disposed to do just things and makes 
them act justly and wish for just things” (EN V.1.1129a7–9). He remarks that 
“justice” is spoken of homonymously (i.e., ambiguously), a fact that we recog-
nize more clearly from its opposite “injustice.” Sometimes, a person is called 
unjust in the sense of “unlawful” (paranomos), and sometimes in the sense of 
being “unfair” or “taking too much” (cf. Pol. VII.2.1324b27–8). Likewise, 
“just” has a broad or universal sense of “lawful” (nomimos), as well as a nar-
row or particular sense of “fair.” The universal sense of “justice” accordingly 
presupposes a theory of legislation:

Since the unlawful person was [seen to be] unjust and the lawful person just, it is clear that all 
lawful things are in a way just. For the acts that are prescribed by legislative science are lawful, 
and we say that each of these is just. As they address all affairs the laws aim at the advantage 
either of everyone in common or at that of the best persons or of those who have author-
ity either based on virtue or on some other basis, so that in one sense we call those acts just 
that tend to produce and preserve happiness and its components for the political community. 
(V.1.1129b11–19)3

Therefore, a just person (in the universal sense) pursues the same end as the 
laws, namely, the well-being of the political community (see Kraut 2002, 111–
18). Justice in this universal sense is not a particular virtue like courage. In-
stead, it is the same as complete virtue, not in itself but in relation to other 
persons. It is complete virtue in the fullest sense, because its possessor can ex-
ercise his virtue in relation to other persons and not merely in relation to him-
self. Similarly, its opposite—universal injustice—is identical with the totality of 
vice. Universal justice provides the standard by which the legislator can define 
lawful and unlawful acts:

By and large most of the lawful acts [ta nomima] are those prescribed from a concern with virtue 
as a whole; for the law commands us to practice every virtue and forbids us to practice any vice. 

3 The text is apparently redundant. Editors propose two solutions: Susemihl’s Teubner text 
deletes ê tois aristois (“or at that of the best persons”) at 1129b15–16 and reads ê before kat’ at 
b16. Bywater’s Oxford Classical Text deletes kat’ aretên (“based on virtue”) at b16. The two solu-
tions seem equivalent.



91CHAPTER 4 - ARISTOTLE

And the things that tend to produce virtue as a whole are those lawful acts which have been pre-
scribed with a view to education for the common good. (EN V.2.1130b22–6)

This implies that completely virtuous persons have been educated under the 
laws, and they are thoroughly law-abiding individuals who seek the common 
advantage of their fellow citizens.

“Justice” can also designate a particular virtue on a par with courage or 
temperance, and in this case its opposite is the vice of unfairness or taking too 
much (pleonexia), involving an excessive desire for gain. Aristotle distinguishes 
forms of particular justice, namely, distributive justice, corrective justice, and 
perhaps also commutative justice.4

Distributive justice applies to the distribution of offices, honors, property, 
or other things that may be divided among the citizens. It implies that peo-
ple should be treated equally in terms of their merit or desert. This involves a 
“geometrical” equality, since the parties should receive shares proportional to 
their merits rather than precisely the same shares. Conflict often results from 
disagreements over distributive justice: “Although everyone agrees that justice 
in distributions ought to be according to merit in some sense, they do not call 
merit the same thing, but democrats call it free birth, advocates of oligarchy 
wealth, and those of aristocracy virtue” (3.1131a25–9). The constitutional the-
ory in the Politics is explicitly based on Aristotle’s theory of distributive jus-
tice.5 He holds that constitutions such as democracy and oligarchy are devi-
ant because they are based upon conceptions of distributive justice that fall 
short of justice in the unqualified sense, in that they have a mistaken standard 
of merit and ultimately a mistaken hypothesis about the end of the city-state: 
The democrats think that the end is freedom, and the oligarchs think that it 
is wealth. The correct conception of justice for Aristotle makes moral virtue, 
along with freedom and adequate property, the criterion of merit. But the leg-
islator must also be cognizant of the deviant conceptions of justice in framing 
the constitution and laws of a city-state, or it will be plagued by faction and 
even revolution. 

Corrective justice is concerned with the rectification of past injustices, 
where the loss may be either voluntary (e.g., loans or sales) or involuntary 
(e.g., adultery, fraud, murder, or robbery). Unlike distributive justice, which 
involves “geometric” equality, corrective justice assigns shares to parties based 

4 The place of commutative or “reciprocal” (antipeponthos) justice in Aristotle’s theory is 
controversial. At EN V.2.1130b30–1131a9, he expressly distinguishes between two types of par-
ticular justice: distributive justice and corrective justice (cf. 1131b25). But at 5.1132b31–4, he 
both recognizes reciprocal justice as a distinct type involved in communities of exchange and 
emphasizes its importance (cf. Pol. II.2.1261a30–1). This discussion assumes that commutative 
justice has a place in Aristotle’s legal thought.

5 Note that Pol. III.9.1280a18 refers to EN V.3.1131a14–24, and Pol. III.12.1282b20 refers to 
EN V.3.1131a11–14. See Keyt 1991 for an illuminating discussion.
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on their relative merits, and so involves an “arithmetical” proportion. It treats 
the violator and victim as equals: “The law looks only to the distinctive char-
acter of the injury, and treats the parties as equal, if one is in the wrong and 
the other being wronged, and if one inflicted injury and the other received it” 
(4.1132a4–6). To reach a just verdict the judge must in effect restore equality 
by transferring from the perpetrator to the victim an amount equivalent to his 
loss so that he is made whole again. The penalty is thus intended to restore 
equality. Aristotle argues that this is generally what people have in mind when 
they go to a law court and seek justice. The judge is a kind of “mediator” who 
is supposed to arrive at a just settlement consisting in a distribution that is in-
termediate between an unjust gain and an unjust loss.

Aristotle’s account of corrective justice can be viewed as an early explana-
tion of the law of torts. This account plausibly “links the plaintiff’s right to 
compensation to the defendant’s duty to compensate” (Gordley 1999, 96). But 
it seems unsatisfactory as a theory of punishment, since guilty parties merely 
have to yield up their ill-gotten gains while suffering no real loss for their mis-
deeds. But Aristotle elsewhere indicates that the law may require punishment 
apart from mere compensation. For example, the law forbids suicide, even 
though the person who kills himself has not inflicted a harm on anyone else. 
Because the person who committed suicide has committed an injustice against 
the city-state (presumably for failing to carry out his duties as a citizen), the 
law may punish him, for example, posthumously “dishonoring” him by strip-
ping him of his civil rights (11.1138a9–14). Again, someone who injures an of-
ficial should not be merely injured to the same degree in return but should 
also suffer an added punishment (5.1132b29–30). Aristotle also mentions 
seemingly with approval the doubling of penalties in the case of drunkenness 
(III.5.1113b31–2). But there is no sign that he sees the need for a theory of 
punishment over and above his discussion of corrective justice.

Aristotle does however discuss a topic related to punishment, namely, the 
“difference between a voluntary and an involuntary act” (V.5.1132b30–31). 
Understanding this distinction is “necessary for investigators of virtue and  
useful for legislators with a view to assigning honors and punishments” 
(III.1.1109b34–5; cf. EE II.10.1226b36–1227a1). His treatment of voluntari-
ness (EN III.1–5; cf. EE II.6–11) influenced subsequent theories of legal re-
sponsibility. In brief, an occurrence is involuntary if it takes place under com-
pulsion or due to ignorance. “Under compulsion” means that the moving prin-
ciple is outside the party in question, that is, the person makes no contribu-
tion, as in the case of a ship carried somewhere by the wind, or a person trans-
ported by kidnappers. “Due to ignorance” means not ignorance of a universal 
rule, for example, against patricide (one is culpable for this), but of the par-
ticular circumstances or objects of an action, for example, killing one’s own fa-
ther in battle thinking that he was an enemy. Conversely, “the voluntary would 
seem to be that of which the moving principle is in the agent himself, when 
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he knows the particular circumstances of the action” (EN III.1.1109b35–
1111a24). Although this seems clear-cut, Aristotle mentions several complex 
cases, which he handles with subtle and controversial distinctions. For exam-
ple, actions performed under duress (e.g., breaking the law when ordered to 
by a tyrant who holds one’s relatives hostage) or in an emergency (e.g., throw-
ing cargo overboard in a storm) are voluntary in Aristotle’s sense. He calls 
these “mixed” actions (because they are voluntary but nobody would choose 
to do such acts unless one had to), and suggests that forgiveness may be in 
order “when one acts wrongly due to factors which exceed human nature and 
which no one could endure.” Aristotle also denies that a crime committed due 
to drunkenness or rage is involuntary. If a drunken person causes harm with-
out realizing it, he is acting “in ignorance” rather than due to ignorance, be-
cause he is responsible for his ignorant condition. Aristotle also denies (rather 
unpersuasively) that the act is involuntary when the agent subsequently lacks 
remorse, even when he was nonculpably ignorant of what he was doing, and 
he classifies this case as “not voluntary.”

Commutative or reciprocal justice holds the city-state together (EN 
V.5.1132b33–4), because it ensures that parties to a voluntary exchange each 
receive a fair or equal outcome. This equality is measured in terms of need 
(chreia), Aristotle says rather obscurely. Money is introduced as a representa-
tive of need by convention (sunthêkê). It exists not by nature but by law (no-
mos), which is why it is called nomisma, “money” (EN V.5.1133a25–31; cf. Pol. 
I.9.1257b10–11, MM I.34.1194a23). Because Aristotle thinks that exchanges 
must be equal, he denigrates the use of trade to generate profits: “[F]or it is 
not natural, but a way of gaining from one another. Usury is very reasonably 
hated, because it makes wealth out of money itself, and not from the aim for 
which it was introduced. For money came into existence for the sake of ex-
change, but interest makes it greater. […] So of all the modes of acquisition 
this is the most unnatural” (Pol. I.10.1258b1–8). The clear implication is that 
just laws would prohibit or severely limit commerce and banking.

Having discussed the three particular forms of justice, Aristotle considers 
the application of justice to the city-state. “Political justice exists among per-
sons who share a way of life with a view to self-sufficiency, who are free and 
are equal either proportionately or numerically.” If these conditions are not 
satisfied, there is no political justice but only justice in a qualified or analogous 
sense. For the law and judicial proceedings discriminate between just and un-
just acts (EN V.6.1134a26–32). Political justice is “according to law” (kata no-
mon), and holds for persons who are naturally able to obey the law. These are 
the sort of people who are capable of self-government, because they can share 
equally in ruling and being ruled (1134b13–15). 
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4.5. Natural Law

The relationship between law and nature is one of the hardest issues in Aristo-
tle’s legal philosophy. Especially controversial is his stance on natural law. He 
has been dubbed “the father of natural law,” and he unquestionably exerted 
a profound influence over later natural law theorists such as Thomas Aquinas 
(Shellens 1959, 72; cf. Barker 1946, 336; Friedrich 1958, 22–3; Crowe 1977, 
19). Yet Aristotle discusses “natural law” explicitly only in his Rhetoric, and 
these discussions seem inconsistent with doctrines expounded in his ethical 
and political works. Some scholars even deny that Aristotle belongs to the nat-
ural law tradition (Ritchie 1895; Kelsen 1957, 128; Yack 1990, 216). This sec-
tion will summarize the discussion of natural law in the Rhetoric. The follow-
ing section will examine the related topic of natural justice in Aristotle’s ethical 
and political works, and consider to what extent the different discussions can 
be reconciled.

The idea of natural law is discussed in three different passages.6 These dis-
cussions basically agree on several points: The law is both particular (idios) 
and common (koinos) (10.1368b7, 13.1373b4). The common law consists of 
things agreed upon by all persons (10.1368b7–9, 13.1373b6–9), and it is law 
according to nature (kata phusin, phusei) (13.1373b6–7, 10; 15.1375a32). It is 
tacitly assumed that the common law is equivalent to common or natural jus-
tice (13.1373b6–9; 15.1375a27–9, b3–5). The common law is eternal and never 
changing, because it is natural (13.1373b9–13, 15.1375a31–b2). The common 
law can come into conflict with the particular law in the sense that the same act 
can violate natural law but conform with the former. Here Aristotle cites the 
example of Sophocles’ Antigone, who buries her brother Polyneices in defiance 
of an edict of the tyrant of Thebes (13.1373b9–13; 15.1375a27–9, a33–b2, 7–8).

The three discussions also make distinct but complementary points to the 
effect that particular law is conventional: Particular law is the law accord-
ing to which people govern themselves (10.1368b7–8). It is defined by each 
group in reference to themselves (13.1373b4–5) and is a sort of covenant 
(15.1376b7–11). Hence, in contrast to the common law, particular written 
laws often change (15.1375a32–3). His citations from Sophocles and refer-
ence to Alcidamus also suggest that natural or common law has a divine origin 
(13.1373b9–18, 15.1375a33–b2), but it should be emphasized that this claim is 
not explicitly made in the Rhetoric.7 Nevertheless, Aristotle does state an im-
portant implication of the preceding claims: Natural law is the law of all in the 
sense that if an act is just for some persons it is just for all (13.1373b14–17). 
That is, common or natural law differs from particular law in that it is abso-

6 Subsequent references in this section are to Rhetoric I unless otherwise indicated.
7 Alcidamus’ condemnation of slavery and Empedocles’ denunciation of the killing of ani-

mals seem to be familiar invocations of natural law, rather than precepts endorsed by Aristotle.
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lute, whereas particular laws are relative to the communities that agree upon 
their enactment. 

So far, these discussions provide an account of natural law which is on the 
whole coherent, although they do contain some apparent inconsistencies. The 
most notable of these involves the notion of unwritten law (agraphos nomos). 
Particular law is identified with written law at 10.1368b7–8, whereas particular 
law is distinguished as unwritten or written at 13.1373b5–6. The most plau-
sible explanation for this inconsistency is that “unwritten law” is not a techni-
cal expression with a single fixed meaning for Aristotle, but varies from con-
text to context depending upon what it is contrasted with.8 In Rhetoric I.10 
“the unwritten law” is used for the common or natural law, comprised of rules 
holding for mankind at large, in contrast to the particular or “written law.” 
In Rhetoric I.13 “the unwritten law” is used for the portion of the particular 
law of a community that consists of unwritten customs rather than codified 
statutes, which might vary between communities, such as burial customs (cf. 
Pseudo-Aristotle, Rhet. Al. 2.1421b35–1422a4).

Apart from minor inconsistencies, the Rhetoric offers a coherent account 
of natural law with noteworthy similarities to the later natural law tradition. A 
central feature of this account is the claim that natural law is eternal and im-
mutable. Aristotle quotes from Sophocles’ Antigone 456–7:

These laws weren’t made now
Or yesterday. They live for all time,
And no one knows when they came into the light. (Sophocles, Ant. 456–7, trans. Woodruff)

This passage illustrates the conflict between natural law and particular law (see 
especially I.15.1375a25–b25).9 A persuasive speaker should appeal to natural 
law in opposition to the written law, on the grounds that natural law embodies 
eternal and immutable principles of justice. But if the written law supports our 
case, we should argue that the jurors have a duty to enforce this law. Aristo-
tle’s treatment suggests that litigants were more apt to invoke natural law when 
they had a weak case in regard to written statutes. 

4.6. Legal Justice and Natural Justice

Aristotle does not mention “natural law” in his ethical works. Instead, he 
distinguishes “legal justice” from “natural justice” in Nicomachean Ethics.10 

8 See Ostwald 1973 on the different uses of agraphos nomos. In some contexts “unwritten” 
is contrasted with “legal” (kata nomon), e.g., EN VIII.13.1162b21–3, where the issue is whether 
just claims arise from written or unwritten agreements.

9 Compare the discussion in this volume, Chapter 1, Section 1.5.3.
10 This exposition generally follows the Nicomachean Ethics, although mention will be made 

of some important variations in the parallel discussion of this topic in the Magna Moralia. Quota-
tions in this section are from EN V.7 or MM I.33 unless otherwise indicated.



96 TREATISE, 6 - FROM THE ANCIENT GREEKS TO THE SCHOLASTICS

Aristotle distinguishes two forms of political justice: natural and legal (EN 
1134b18–19; cf. MM 1194b30–1). Natural (phusikon) justice has everywhere 
the same force and does not depend on people’s thinking that something or 
other is the case. Legal (nomikon) justice is that which is such that at first it 
does not make a difference whether or not it is the case, but when it has been 
laid down it does make a difference, for example, that a prisoner’s ransom 
shall be a mina, or in particular cases, to make a sacrifice in honor of Brasi-
das (1134b20–4; cf. MM 1195a4–5). Aristotle’s legal justice anticipates the 
medieval idea of positive law.11 Aristotle also describes legal justice as based 
on convention (sunthêkê) (1134b30–3, b35–1135a1) and as a human product 
(1135a3–4). This agrees with the parallel between conventional justice and 
particular law described in the Rhetoric.

The Nicomachean Ethics disagrees with the Rhetoric, however, in two im-
portant ways. The first concerns change and variation in the laws. Although 
the Rhetoric claims that natural law is eternal and immutable, the Nicomachean 
Ethics calls this into question, when it considers an objection against the pos-
sibility of natural justice:

That which exists by nature is unchangeable and everywhere has the same power, as fire burns 
here and in Persia.
Just things undergo change. Therefore, there is no natural justice, but all just things are legally 
just. (1134b24–7)

Aristotle replies that it may be true of the gods that there is no change, but in 
the human sphere some things may be natural even though they are change-
able (1134b27–30; but contrast X.8.1178b10–12). He observes that other 
things may be natural as well as changeable, for example, the right hand is 
naturally stronger than the left, although anyone can become ambidextrous 
through practice (EN 1134b30–5; cf. MM 1194b33–7). Similarly, the fact that 
just things are capable of being otherwise does not show that they are not nat-
ural.

The Nicomachean Ethics’ reference to right-handedness is rather opaque. In 
this case the Magna Moralia sheds more light by adding that “what holds for 
the most part and the greater time is by nature” (1194b37–9). Human beings 
are for the most part right-handed, although there are exceptions. By analogy, 
then, what is just for the most part is manifestly just by nature. This gives Ar-
istotle his response to the above objection: Even if things change due to our 
usage, there is still natural justice (1195a1–4).

There is good reason to take this contribution of the Magna Moralia seri-
ously. For the connection between what is natural and what holds always or 

11 On medieval theories of positive law generally, see Ullmann 1975, 62–3; and Van Den 
Eynde 1949. For discussion of positive law in Abelard, see this volume, Chapter 12, Section 
12.3.3; and for discussion of positive law in Aquinas, see Chapter 13, Section 13.5.
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for the most part is found often in Aristotle’s nonethical treatises.12 It is tacitly 
assumed in the Nicomachean Ethics itself, in Aristotle’s response to the argu-
ment that the noble and the just are conventional rather than natural because 
they are subject to difference and variation. Aristotle concedes this but pro-
ceeds:

We must be content, then, in speaking of such subjects and with such premises to indicate the 
truth roughly and in outline, and in speaking about things which are only for the most part and 
with premises of the same kind to reach conclusions that are no better. (I.3.1094b19–22)

This passage presupposes the argument made explicit in the Magna Moralia: 
From the fact that moral propositions about justice hold only for the most 
part, it does not follow that they are true merely by convention.

This helps to clarify a fundamental difference between “natural law” in the 
Rhetoric and “natural justice” in the Nicomachean Ethics and Magna Moralia: 
While the Rhetoric regards the natural as eternal and immutable, the ethical 
works understand nature as consistent with change and what holds for “the 
most part,” as in the biological works. Aristotle doubtless found it necessary 
to adopt this biological perspective because he had repudiated the metaphysi-
cal foundations of Plato’s theory of natural law and justice. Plato’s Laws rep-
resents justice and law as “natural” in the sense of having a divine origin (see 
IV.715e7–716a3, 716c4–6; X.888d7–890d8). Nature in Plato’s Republic is a 
transcendent, eternal, and immutable principle involving the theory of Forms 
(V.501b2; cf. X.597c2, 598a1; also Phd. 103b5). Aristotle replaced this Platonic 
ideal with a notion of nature as a principle of change which is inherent in sub-
stances and which, in the sublunary realm at least, holds always or for the most 
part.13

A second important disagreement concerns the relation of nature to human 
legislation. The previous section noted that the Rhetoric emphasizes the pos-
sible adversarial relationship between (divine) natural law and (human) written 
law, a conflict illustrated by Sophocles’ Antigone. The Magna Moralia makes a 
somewhat similar point, concluding that natural justice is better than legal jus-
tice, and then states: “But what we are seeking is political justice; but political 
justice exists by law, not by nature” (1195a6–8). Although the Magna Moralia 
departs from the Rhetoric here by contrasting law with nature, the two seem 
to agree that there is an opposition between natural justice and political jus-

12 See An. Pr. I.3.25b14, 13.32b5–6; Phys. II.8.198b35–6; PA III.2.663b28–9; GA 
I.19.727b29–30, IV.4.770b11–13, 8.777a19–21; and even Rhet. I.10.1369a35–b2 (cf. Metaph. 
VI.2.1027a8–11).

13 See Maguire 1947; Morrow 1941; Moser 1952; and this volume, Chapter 3, Section 3.3. 
The Platonic ideal survives in the pseudo-Aristotelian De Mundo (written between 50 B.C. and 
A.D. 100): “God is to us a law, impartial, admitting not of correction or revision, and better, I 
believe, and more secure than those which are written up on tablets” (6.400b28–31). On the dif-
ferences between Aristotle and later natural law theorists, see Striker 1996b.
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tice. The paradoxical implications are that although natural justice is superior 
it plays only a marginal role in legal affairs, and that political justice is conven-
tional rather than natural. 

The Nicomachean Ethics takes a very different tack: Having defined po-
litical justice as the justice found among members of the city-state (see 
V.6.1134a26–8), it treats the legal and natural as distinct parts of political jus-
tice, so that natural justice is included in rather than opposed to political jus-
tice. There are two ways of understanding this distinction: as a vertical divi-
sion of political justice into different sets of laws, or as a horizontal distinc-
tion whereby each law has a natural and legal (conventional) aspect. The latter 
seems to be more consistent with Aristotle’s approach (see Burns 1998). The 
natural is thus viewed as penetrating or permeating political justice. This sug-
gests that if one were to examine the constitution, laws, and customs of a just 
city-state, one would discern some features that were naturally just, and oth-
ers—such as the example of the amount of a prisoner’s ransom—that would 
be indifferent until they were instituted. When the Nicomachean Ethics states 
that “constitutions are not [the same], though everywhere only one is the best 
according to nature” (1135a4–5), it implies that constitutions can be evaluated 
and compared as better or worse on the basis of the extent to which they pos-
sess naturally just features.

The claim that political justice has both legal and natural components is 
bound up with the theory of political naturalism that is defended in Aristo-
tle’s Politics. This involves the claims that the city-state exists by nature (Pol. 
I.2.1252b30), humans are by nature political animals (1253a2–3), and the city-
state is by nature prior to the individual (1253a25–6). But Aristotle conjoins 
the claim that political association is natural with the recognition that the legis-
lator plays an indispensable role:

Therefore, there is by nature an impulse for such a community in everyone; but the one who first 
established it was the cause of the greatest of goods. For just as a human being is the best of the 
animals when perfected, so also when he is separated from law and justice he is the worst of all. 
For injustice is harshest when it possesses arms; but a human being is born possessing arms for 
the use of practical rationality and virtue, which are especially suited the opposite use. Therefore, 
when he is without virtue he is the most unholy and savage [animal], and the worst concern-
ing sex and food. But justice is political; for the administration of justice [dikê] is [the] order 
[taxis] of the political community, and the administration of justice is a judgment regarding what 
is just.14 (1253a29–39)

Here Aristotle recognizes human nature and the legislator as joint causes of 
the city-state: Humans have a natural propensity to join in political life, but the 
legislator provides the legal order which human beings require to realize their 
natural human ends (see Barker 1959, 327; F. Miller 1995, chap. 5; Saunders 
1995, 63; Burns 1998, 155; for an opposed interpretation see Keyt 1991). Leg-

14 I read dikê at 1253a38 with Dreizehnter and the manuscripts.
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islators should follow nature’s guidance, taking into account the ways human 
beings naturally grow and behave (see, e.g., Pol. VII.17.1337a1). Yet they must 
often use their ingenuity to fashion laws suitable for particular city-states. To 
the extent that the legislator succeeds, the city-state will be in a natural condi-
tion—that is, it will have a correct or just constitution.15

4.7. The Rule of Law and Legal Change

Aristotle’s philosophy of law gives rise to a number of difficulties, some of 
which he attempted to address. One of these concerns “the rule of law,” a 
generally accepted ideal in classical Greece. According to Aristotle, the best 
constitution, based upon the correct interpretation of justice, assigns political 
authority to virtuous individuals (Pol. III.9 and 12; see Section 4.4 above). Ar-
istotle notes that “some persons” think that this implies the rule of law:

[S]ome people think that it is not according to nature for one person to have authority over all 
the citizens, where the city-state is established out of similar persons. For persons who are similar 
by nature necessarily have the same right and the same merit according to nature. […] Conse-
quently, it is just to rule no more than to be ruled, and it is just [to rule and be ruled] by turns. 
But this is already law; for law is the order [taxis] [by which offices are shared]. Hence the rule of 
law is preferable to that of a single citizen. (III.16.1287a10–14, 16–20)

The statements about the rule of law in Politics III.15–16 occur in a context 
where Aristotle subtly paraphrases interchanges between advocates of absolute 
kingship and proponents, so this passage needs to be interpreted in a careful 
manner. Aristotle does however subsequently suggest that he finds the above 
argument convincing, provided that the citizens are in fact similar and equal 
(Pol. III.17.1287b41–1288a5; cf. EN V.6.1139a26–30, b13–15). 

Aristotle mentions some of the key elements of the rule of law contrasting 
it with the rule of an individual or group acting according to mere wish or will. 
Willful rule occurs when monarchs substitute edicts for laws, or democratic 
majorities substitute decrees (Pol. IV.4.1292a6–7, 18–21). The rule of law is 
typically found when the citizens take turns in holding offices where statutes 
define eligibility, selection, review, etc. (III.6.1279a8–13). The rule of law may 
be enforced by special officials, such as “guardians of the laws” who see to it 
that assemblies or magistrates do not transgress the laws (see IV.14.1298b26–
1299a1).

15 Kelsen 1957, 128, argues that for Aristotle the correct conception of distributive justice 
can only be defined by positive law: “Only if it is supposed that the positive law decides the 
question which rights shall be conferred upon citizens, and which differences between them are 
relevant, [is] Aristotle’s mathematical formula of distributive justice applicable.” According to 
Kelsen (1957, 125) the content of justice can only be determined by the positive law. Kelsen is 
correct to emphasize legal justice, but he fails to take into account the importance of human nat-
ural ends in Aristotle’s ethics and politics.
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Some of Aristotle’s arguments echo Plato (Laws IV.714b3–715d6) and oth-
ers are commonplaces: The law is impartial (Pol. III.16.1287a41–b5; cf. EN 
V.6.1134a35–b2). If all political activity were left up to decisions by individu-
als on a case-by-case basis, there is a danger that they would be influenced by 
particular factors such as friendship, animosity, and self-interest rather than 
justice. The process of framing the laws involves considerable deliberation and 
the legislator can take a broader view of the issues (see Rhet. I.1.1354a34–b11; 
cf. Pol. III.9.1280a14–16). Moreover, the law is the embodiment of “thought 
[nous] without desire” (III.16.1287a32; cf. Plato Laws IV.714a1–2, and 
I.644d103, 645a1–2, VIII.835e4–5). The rule of law is therefore superior to the 
rule of man: “The capacity for passion is not present in the laws, but every hu-
man soul necessarily has it” (Pol. III.15.1286a18–20). The equation of the law 
with reason (discussed above in Section 4.2) would be interpreted by Aristotle 
as the claim that legislation is the product of a legislator endowed with practi-
cal wisdom and thus able to frame the best constitution and legal system.

These eloquent arguments have often been quoted in support of the rule 
of law. Yet Aristotle himself acknowledges a major exception to the principle 
that “where the laws do not rule, there is no constitution” (IV.4.1292a32). 
This exception involves the case for absolute kingship. By his own principle 
of distributive justice Aristotle must admit as a theoretical possibility that if 
one person (or a small number) is so outstanding in moral virtue and political 
ability that the others are not even commensurable with him, then the superior 
person should have complete authority over all. Such a person is like a god 
on earth, and to deny him complete authority would be unjust and unnatu-
ral (III.13.1284a3–11, 17.1288a24–9). Aristotle tries to relieve the problem by 
remarking that the absolute kings are a law unto themselves (13.1284a13–14, 
17.1288a3). Perhaps he means to suggest that such a person acts on his own 
accord the way an ordinary person would who consistently obeys the laws. 
Nonetheless, absolute kingship does not qualify as the rule of law in the strict 
sense (see E. Miller 1979). Aristotle remarks elsewhere that there are no actual 
candidates for absolute king, so that this is merely a theoretical possibility, and 
“it is evident due to many causes that everyone must share in ruling and being 
ruled in turn” (VII.14.1332b23–7). Practically speaking, then, the best consti-
tution involves the rule of law provided there are enough citizens who are at 
least proportionately equal in virtue (cf. Plato, Plt. 301d8–e4; Laws IX.875c3–
d5). For the principle of distributive justice can justify the rule of the many if 
the practical wisdom of the multitude (in aggregate) outweighs that of the best 
man (see Keyt 1991; Waldron 1995).

Aristotle also mentions a problem involving the application of law: “[A]
ll law is universal but about some things it is not possible to make a univer-
sal statement that is correct” (EN V.10.1137b13–14). The legislators try to lay 
down laws that are almost always correct, and may not realize that exceptional 
circumstances will occur. Or they recognize that they are “unable to define 
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things exactly, and are obliged to legislate universally where matters hold only 
for the most part; or where it is not easy to be complete owing to the unlim-
ited number of cases that may arise, such as the kinds and sizes of weapons 
that may be used to inflict wounds—a lifetime would be too short to enumer-
ate these” (Rhet. I.13.1374a26–33; cf. MM II.1; Ath. 9.2). For example, the 
written law may forbid striking another person with a metal weapon and not 
specify every exception. If one strikes another while wearing a ring, has he 
committed a crime? According to the written law he has, but in truth he has 
not. In order to recognize that this is an exceptional case, we need the virtue 
of equity (epieikeia) rather than justice in the sense of strict lawfulness (EN 
V.10.1137b34–1138a3; Rhet. I.13.1364a33–b1). Equity is the correction of a 
law insofar as it is defective due to its universality. In such a case the equitable 
decision is just, because it is what the legislator would have decided in these 
particular circumstances if he had been present. Not all things can be decided 
according to the laws; in some cases, a decree is needed. Aristotle compares 
the use of decrees to the use of a Lesbian rule made of soft lead: Just as the 
rule is not rigid but adapts itself to the shape of the stone, the decree is adapt-
ed to particular circumstances (EN V.10.1137b26–32). This provides a limita-
tion to the rule of law: “[T]he laws ought to have authority, when they have 
been correctly laid down; but the ruler, whether one or many, ought to have 
authority concerning these matters on which laws cannot speak with precision 
because it is not easy to make a universal declaration about everything” (Pol. 
III.11.1282b1–6; cf. 15.1286a10). Although the laws are indispensable in pro-
viding a structure in which the citizens can share authority and seek the good 
life, they are nevertheless subordinate to the ultimate goal—the survival and 
well-being of the citizens.

Aristotle grants that legal change may sometimes be warranted: “As in the 
various crafts, so in the political order, it is impossible that all things should 
be precisely set down in writing; for it is necessary to write universal [laws], 
but actions are concerned with particulars. Hence it is evident that some laws 
should sometimes be changed.” But he immediately sounds a note of caution: 
“When the benefit is small and the habit of casually changing the laws is bad, 
then some errors of legislators and rulers should be left alone. […] For the 
law has no power to command obedience except that of habit, and this comes 
about only through a long time, so that easily changing from old to new laws 
weakens the power of the law” (Pol. II.8.1269a9–12, 14–17, 20–4). Aristotle 
recognizes the need for legal reform (IV.2.1289a4–5), and he proposes many 
remedies for existing constitutions (see especially Pol. V), but he is conscious 
that the benefits of change may be outweighed by damage to the respect for 
law.

Aristotle’s philosophy of law is closely bound up with his other views, in-
cluding his natural science and moral philosophy, and especially his theory of 
justice. This is a source of both strength and weakness. The advantage is that 
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the meaning and justification of different elements of his legal theory can be 
found in other parts of his system. The liability is, of course, that when his 
other doctrines have come under criticism, his legal philosophy has also been 
called into question. Notwithstanding, his discussions of legal issues are deep 
and insightful and have continued to influence legal scholars of all persuasions.

4.8. Ancient Greek Conceptions of Rights

By the end of the fourth century B.C. the Greeks possessed a number of lo-
cutions to assert and deny claims in legal, political, and other settings. Many 
translators of classical Greek texts have assumed that such claims are often 
equivalent to “rights” claims in modern languages. Some scholars, however, 
agree with MacIntyre (1981, 67) that “[t]here is no expression in any ancient 
or medieval language correctly translated by our expression ‘a right’ until near 
the close of the Middle Ages.” Ostwald (1996) also argues that the ancient 
Greeks thought of citizenship in terms of communalistic “shares” rather than 
individualistic “rights.”16 Although these scholars generally concede the rough 
equivalence of some Greek words to the predicate “right,” they contend that 
it is a mistake to translate any Greek term by the substantival expression “a 
right.” For, they argue, the ancient terms only refer to an objective condition 
of justice, such as the correct assignment or relation of things to persons, and 
thus could not denote a subjective right, that is, a right possessed by an individ-
ual. To resolve this issue, therefore, it is necessary to explicate the concept of 
a subjective right, which is difficult in view of the wide assortment of mutually 
inconsistent modern theories of rights. 

The modern jurist Hohfeld’s analysis of “rights” locutions (1923) is useful 
because he relies on minimal assumptions concerning the theoretical under-
pinnings of rights.17 Hohfeld distinguishes four senses in which one person X 
might have a “right” against another person Y: first, X has a claim to A against 
Y, in which case Y has a correlative duty to X to do A (e.g., the right to repay-
ment of a debt); second, X has a privilege or liberty to do A against Y, in which 
case X has no duty to Y to forbear from doing A (e.g., the liberty to consume 
one’s own property); third, X has a power or authority to A against Y, in which 
case Y has a correlative liability to X’s doing A (e.g., the authority to arrest 
someone); and fourth, X has an immunity against Y’s doing A, in which case 
X has no liability to Y’s doing A (e.g., immunity from being required to tes-
tify against oneself). Hohfeld sheds valuable light on modern legal discourse 
by disambiguating the modern term “right.” Although the ancient Greeks did 

16 This view is shared by others, such as Strauss 1953 and Villey, e.g., 1996. Villey’s thesis that 
there were no rights in Roman law is also discussed in Chapter 6, Section 6.6, of this volume.

17 Hohfeld’s analysis has been widely accepted by recent legal theorists and philosophers as a 
basic account of the logical form of rights claims.
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not have a single word corresponding to “right,” it is noteworthy that they had 
instead a family of terms that correspond to the conceptions distinguished by 
Hohfeld:

HOHFELD GREEK

just claim to dikaion
liberty, privilege exeinai
authority, power kurios
immunity, exemption adeia, ateleia

These expressions will be discussed in turn, considering first some epigraphi-
cal evidence, followed by examples drawn from both Aristotle and his contem-
porary, the orator Demosthenes (384–322 B.C.).

4.8.1. Just Claim (to dikaion)

A just claim, which is at the core of a right, is a claim of justice which a mem-
ber of a community has against the other members of the community. The 
most important Greek locution with this sense is to dikaion (plural, ta dikaia), 
literally “the just (thing),” the noun phrase formed from the neuter definite ar-
ticle with the neuter form of the adjective meaning “just.” Though sometimes 
equivalent to “justice” (dikê, dikaiosunê), it often signifies an act required or 
entitled by justice.

The expression to dikaion occurs in connection with rights of pasturage in 
a law recorded on a bronze plaque from a Locrian community settling new 
territory (ca. 525–500 B.C.): “Pasturage-rights [epinomia] shall belong to 
parents and son; if no son exists, to an unmarried daughter; if no unmarried 
daughter exists, to a brother; if no brother exists, by degree of family con-
nection, let a man pasture according to what is just [ka to dikaion]” (trans. 
in Fornara 1977, no. 33; cf. Meiggs and Lewis 1988, no. 13; see also Jeffery 
1961, 104f., pl. 14). In this passage the phrase to dikaion is equivalent to “jus-
tice” (dikaiosunê) and has the sense of “objective right.” In this context the 
implication, however, is that the colonists are entitled to pasture in a location, 
and the entitlement is inherited according to degree of consanguinity as pre-
scribed by the law.18 

By the fourth century, to dikaion has the sense of “subjective right,” for 
example, in an Athenian decree in the archonship of Anticles (325/4 B.C.), 

18 Cf. Tod 1948, no. 174.14–16, which is an Athenian decree (340 B.C.) extending property 
rights to the citizens of Elaeus, “that the people of Elaeus have their own habitations correctly 
and justly [dikaiôs] along with the people of Athens and Chersonese.”
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recorded on a marble stele on the Acropolis. The inscription records de-
crees concerning Heraclides of Salamis, who delivered wheat to Athens for a 
fair price during a shortage and also contributed 3,000 drachmas toward the 
purchase of more wheat for the people. The first decree honors him with the 
titles of proxenos and benefactor, and also confers various legal rights (to be 
discussed below). The second decree mentions that the inhabitants of Hera-
clea had interfered with Heraclides en route to Athens and seized his sails. The 
decree authorizes the election of an ambassador “who will go to Dionysius of 
Heraclea and demand that he return the sails of Heraclides and do no further 
injustice to those sailing to Athens; and by doing these things he will do just 
things [ta dikaia] and he will not fail to obtain any of the just things [tôn di-
kaiôn] of the people of Athens.”19 The aim of the decree is thus to uphold the 
just claims of Heraclides who has been robbed, and to protect the just claims 
of the Athenians and their allies.

The expression to dikaion figures prominently in Demosthenes’ first ora-
tion Against Aphobus. Because the defendant has refused to submit to arbi-
tration, Demosthenes is left no option but to try to obtain his just claims (ta 
dikaia) from him in the courtroom (27.1) and he asks the jury to “help me with 
just claims” (27.3). He elsewhere speaks of the jury deciding the just claims 
of disputants against each other (13.16). That Demosthenes uses to dikaion to 
signify a subjective right is clear from the fact that he treats such claims as be-
longing to claimants: “having this just claim [to dikaion] we brought suit for 
the inheritance with the archon” (44.29). Again, he attaches a possessive pro-
noun to to dikaion contrasting “our just claims” with “the just claims of others” 
(3.27; cf. “your just claims,” 24.3).

This term is also employed by Aristotle, who notes that disputants go to 
a judge in order to obtain the just (to dikaion) (EN V.4.1132a19–24). If they 
think that the judge has correctly resolved the dispute, the disputants “say that 
they have their own.” In this context, to dikaion is what one receives in a just 
settlement of a dispute, that is, that which is “one’s own.” This is clearly what 
the claimant has a just claim to (cf. Pol. IV.4.1291a39–40). The term also has 
an important application in the political context in which various parties dis-
pute over who is entitled to hold political office. Those who have an erroneous 
conception of justice or equality “will have an excess of political just claims 
[tôn politikôn dikaiôn]” (Pol. III.12.1282b29). The implication is that only a 
correct standard of distributive justice will yield a defensible assignment of po-
litical rights.

19 IG II2.360; Schwenk 1985, no. 68.37–42: outhenos atuchêsei tou dêmou tou Athenaiôn tôn 
dikaiôn. For a similar construction, see Xenophon, HG III.1.23: tôn dikaiôn oudenos.
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4.8.2. Liberty or Privilege (exeinai)

Liberties or privileges pertain to acts that individuals may perform, that is, 
they are not obligated to refrain from them. Such rights are typically asserted 
with the verb exesti (infinitive exeinai or exeimen) or the noun exousia. In a 
legal sphere these rights specify what it is permissible for someone to do, and 
thus define a sphere of freedom within which the agent is free to choose. This 
locution occurs in a law inscribed on a bronze plaque by the Hypocnemid-
ian Locrians concerning their colony at Naupactus (ca. 500–475 B.C.?). The 
term is used to assert a series of civil rights of colonists. For example, a colo-
nist shall “be at liberty [exeimen] to share in religious privileges and to make 
sacrifice as a visitor [xenos], when he is present, if he wishes.” “If compulsion 
drives the Hypocnemidian Locrians out of Naupactus, they must be at liberty 
[exeimen] to return, each to his place of origin, without entry fees.” “If anyone 
leaves behind (in Locris) his father and a portion of his property (which he 
has consigned to his father), when (his father) dies, the colonist shall be at lib-
erty [exeimen] to recover his property” (see Fornara 1977, no. 47; Meiggs and 
Lewis 1988, no. 20.2–3, 8–10, 35–7).

The word eleuetheros (“free”) can also be used in this sense. For example, 
a law of Hallicarnassus recorded on a marble stele (465–450 B.C.) states that 
any citizen of Halicarnassus who has complied with the law is free (eleutheron 
einai) to bring a lawsuit concerning property (Meiggs and Lewis 1988, no. 32; 
Fornara 1977, no. 70). In addition, the negative form mê exeinai is often used 
for prohibitions, for example: “The people of Athens are not at liberty [mê 
exeinai] to restore the exiles […]” (Athenian decree concerning Clazomenae, 
387 B.C.; see Tod 1948, no. 114).

Demosthenes frequently uses the term exeinai to assert a liberty, for ex-
ample: “Indeed, Callicles, if you have the liberty [exesti] to enclose your land, 
surely we also had the liberty to enclose ours. But if my father did you an in-
justice by enclosing his land, you also do me an injustice by enclosing yours” 
(Against Aphobus 55.29). The implication is that owners are at liberty to build 
walls on their property, provided this does not harm others. Especially impor-
tant is the liberty to name an heir when one has no offspring. For example, in 
the oration Against Leptines, Demosthenes states that “Solon made a law that 
one had the liberty [exeinai] to give his things [i.e., property] to whomever he 
wishes, if there were no legitimate children” (20.102).

Demosthenes asserts that individuals have a liberty right to defend their 
property: “Earth and gods! Is it not monstrous, and manifestly contrary to 
law—I don’t mean only contrary to the written law but also contrary to the 
common [law] of all human beings—that I should not have the liberty [exei-
nai] to defend myself against a person who comes and takes my possessions 
with force as though I were an enemy?” (23.61). This seems to anticipate mod-
ern views that individuals have a natural right to protect their property.
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This locution also has an important role in Aristotle’s final definition of a 
citizen: A citizen is “one who has the liberty [exousia] to partake in delibera-
tive and judicial office” (Pol. III.1.1275b18–19). Different constitutions es-
tablish different criteria for assigning this liberty. For example, in a moderate 
democratic constitution, individuals can meet a low property assessment in 
order to have the liberty (exousia) to hold office (IV.4.1291b40–1). In a mod-
erate oligarchy the assessment is set so high that the majority, who are poor, 
cannot meet it, but a person who possesses sufficient property has the liberty 
(exousia) to share in the constitution (5.1292a41). Aristotle also uses the nega-
tive form of exousia for a prohibition: For example, he says, in Plato’s Laws no 
citizen has the liberty (exousia) to own more than five times the amount of the 
smallest property holding (Pol. II.7.1266b5–7, cf. 5.1265b21–3, on Plato Laws 
V.744d–e).20

4.8.3. Authority (kurios)

The term kurios signifies that the bearer has the authority to carry out acts in 
a specific domain. The sphere of authority may vary from narrow to wide, and 
the authority may be a private individual, group, official, political body, city-
state, treaty, contract, will, or the law itself. What distinguishes an authority 
is its ability to bestow duties and rights on others. The word kurios is com-
monly used for the authority of private persons over their property. An im-
portant example of this use, involving the equivalent term karteros, is found 
in the civil laws of Gortyn in Crete (engraved on the inner surface of a circular 
wall). A section dealing with intestate inheritance begins, “The father has au-
thority [karteron] over his children and the division of his property and the 
mother over her property” (trans. Arnaoutoglou 1998, no. 3; IG IV.72; Meiggs 
and Lewis 1988, no. 41). In this system the father and mother each had legal 
power over their own property. The wife’s property was not merged with her 
husband’s, and women could inherit property in their own right. Neither her 
husband nor her son could alienate or promise her property. This contrasts 
with the Athenian system where female “heiresses” were in effect mere con-
duits for male ownership.

Inscriptions of public decrees understandably contain many political appli-
cations of the term kurios. In a typical formula the assembly in passing a de-
cree confers discretionary authority to the council to carry it out. For example, 
in decreeing the dispatch of a colony to the Adriatic (325/4 B.C.), the Athe-
nian assembly directs the council to supervise its implementation, including 

20 Ostwald (1996, p. 60, n. 41) objects that exousia in this passage “cannot possibly refer 
to the ‘right’ of a citizen to own no more than five times the amount of the smallest property.” 
But here Aristotle clearly means that none of the citizens has the liberty right to own this much. 
(“Not having the right to own X” should not be confused with “having the right to own not-X.”)
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the election of a board of representatives: “If this decree needs anything in ad-
dition for the representation, the council is decreed to have authority [kurian], 
but not to nullify anything decreed by the people” (IG II2.1629; Tod 1948, no. 
200.262–6; cf. no. 157.35–6).21 Sometimes the stronger term autokratôr is used 
to indicate that exclusive authority is assigned; for example, in an Athenian 
decree moved by Callias (434/4 B.C.), the council is said to be the exclusive 
authority (autokratôr) over when the thirty financial officials are to meet (IG 
I2.91; see Fornara 1977, no. 119; Meiggs and Lewis 1988, no. 58.9).22

Demosthenes also uses the term kurios to signify that a person has legal au-
thority. For example, a master is kurios over a slave, but the slave is not kurios 
even over himself (Against Aphobus 37.51, 47.14–15). To be free is to be kurios 
over oneself, in contrast to being a slave (59.46). Demosthenes describes of-
ficials and jurors as having authority (27.159, 19.71, 59.12; cf. Isaeus 2.47) and 
speaks of the assembly delegating authority to the council (literally, making it 
kuria) in some specific domain (19.154). The term kurios, in the sense of “sov-
ereign,” applies to Philip of Macedonia, who is “kurios over everything” (1.4). 
Ideally, the people of Athens are sovereign: In the good old days, “the people 
had authority [kurios] over everything, and an individual was content to re-
ceive from them a share of honor, office, and reward” (13.31; cf. 3.30–1). De-
mosthenes also applies the adjective kurios to laws (20.8, 34; 24.205), decrees 
(23.96), wills (36.34), and contracts (47.77, 59.46).

Aristotle also uses the term kurios in the sense of “sovereign.” For exam-
ple, “Solon seems at any rate to grant the most necessary power to the people, 
namely, to elect and audit the offices, for if it did not have the authority [kuri-
os] over this, the people would be a slave and an enemy [of the constitution]” 
(Pol. II.12.1274a15–18; cf. 10.1272a5).

4.8.4. Immunity (adeia) and Exemption (ateleia)

A common term for immunity is adeia, which implies that one is not subject 
to the authority of another. This type of legal right is illustrated by the afore-
mentioned decree of Callias, which allocated funds for work on the acropolis 
of Athens. The decree stipulated that the funds be used for no other purpose: 
“But for no other purpose shall use be made of the monies unless the people 
pass a vote of immunity [adeian] just as when they pass a vote about property 
taxes. If anyone proposes or puts to a vote, without a decree granting immu-

21 Authority is also attributed to a decree, in Tod 1948, no. 162.11, 34, and elsewhere to a 
law (162.16–17), treaty (142.19), and a city-state generally (114.10, 202.23–4).

22 In another decree (ca. 445 B.C.) Democlides, governor of the Athenian colony of Brea, 
is deemed “autokratôr in establishing the colony as best he can.” The implication is that he has 
the authority to act on his own discretion without restrictions from the council or assembly; see 
Meiggs and Lewis 1988, 49.9; cf. Fornara 1977, no. 100. 
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nity having been passed, that the funds of Athena be utilized, he shall be liable 
to the same penalty as one proposing to have a property tax or putting this 
to the vote.” Ordinarily, anyone who proposed to divert the funds to another 
purpose would be subject to prosecution, but this decree provides that the as-
sembly could pass a special decree granting immunity from such prosecution 
(trans. Fornara 1977, no. 119; IG I2.92; Meiggs and Lewis 1988, 58 B15–19; cf. 
Meiggs and Lewis 1988, no. 77; cf. Fornara 1977, no. 144).

Demosthenes uses adeia for safe conduct granted to foreign troops (Against 
Aphobus 23.159) or an actor on tour (5.6). He declares that only Athens grants 
immunity (adeia) to speak on behalf of its enemies, that is, the Macedonians 
(8.64). In Against Timocrates, Demosthenes addresses the problem of excessive 
granting of special immunities: Timocrates is prosecuted for proposing an un-
constitutional law granting immunity (adeia) from punishment to any debtor 
to the city-state until the ninth prytany of the year if he provided bail (24.103). 

Aristotle also recognizes the importance of immunity, observing 
that law grants immunity (adeia) to buy and sell in the marketplace (EN 
V.4.1132b15–16). In a political context adeia could also imply “impunity.” For 
example, in a polity (a moderate constitution), the poor should have immunity 
(adeia) from fine if they fail to serve on juries, or they should be subject to 
smaller penalties than the rich (Pol. IV.13.1297a21–4).

A related concept is exemption (ateleia) from public burdens, in particu-
lar, from taxation. An Eritrean inscription (411 B.C.) grants such an exemp-
tion to a foreigner who helped the city-state to rebel from Athens: “Hegel-
echos of Tarentum shall be proxenos and benefactor, both he himself and his 
sons, and public maintenance shall be granted to him and his sons when they 
are in the country, and immunity from public burdens [ateleia] and seating 
privileges at the games, since he joined in the liberation of the city from the 
Athenians” (trans. Fornara 1977, no. 152; IG XII.9.187; Meiggs and Lew-
is 1988, no. 82; cf. Fornara 1977, no. 199). The Athenians frequently made 
similar grants, for example, in 338/7 B.C. to Acarnanians who were granted 
exemption (atelesi) from the tax due from resident aliens and equality with 
citizens in court and in paying special taxes (IG II2.237; Schwenk 1985, no. 
1.24–8). These Acarnanians were incidentally also granted enktesis, the privi-
lege to acquire and own property. The right of a resident alien to pay taxes at 
the same rate as a citizen is elsewhere called isoteleia (see Schwenk 1985, no. 
12.17; IG II2.276).23

The grant of ateleia is the subject of Demosthenes’ first speech, Against 
Leptines (355 B.C.). Leptines had proposed to abolish public grants of ateleia 
from public service: “none shall be exempt from public services” (cf. 20.1–2, 
127). Demosthenes defended the right of the people to grant ateleia in order 

23 Heracleides (mentioned above) was also granted enktesis and isoteleia; see IG II2.360; 
Schwenk 1985, no. 68.19–21.
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to protect the polis, and criticized Leptines for assuming a mistaken class envy 
(20.24). Aristotle mentions an example of exemption in the Spartan constitu-
tion: A father of three sons is exempt from military service and a father of four 
exempt from all burdens of state. Aristotle himself regards this policy as mis-
guided, since it promotes excessive division of property and impoverishment 
of the citizenry (Pol. II.9.1270b1–6).

In conclusion, there is abundant evidence of rights locutions in Greek in-
scriptions as well as the writings of Demosthenes and Aristotle. The fact that 
Aristotle and Demosthenes share a common vocabulary of rights is interesting, 
because they represent polar opposites in the ideological spectrum of the late 
fourth century B.C. Demosthenes was deeply committed to democratic ide-
als of equality and liberty, whereas Aristotle favored an aristocracy of virtue. 
Despite these differences, they and their contemporaries understood legal and 
political issues in terms of rights, that is, of countervailing claims of justice, lib-
erty, authority, and immunity.24

Further Reading

Historical surveys of legal philosophy and of natural law usually devote a chap-
ter to Aristotle. Rowe and Schofield 2000 contains authoritative treatments by 
leading scholars of Aristotle’s political philosophy, which sheds light on the 
context of his legal thought. A book-length treatment is Hamburger 1951. 
There are useful articles by Wormuth 1948 (reprinted in 1972) and Schroeder 
1981. Aristotle’s controversial place in the “natural law” tradition is discussed 
by Shellens 1959, F. Miller 1991, and Burns 1998 and 2011. Phillips 2013 pro-
vides an accurate English translation of a comprehensive collection of literary 
and epigraphical sources from the first historical trial (late seventh century 
B.C.) to the fall of the democracy (322 B.C.).

Aristotle’s discussions of law are scattered throughout various treatises, 
most importantly Nicomachean Ethics, Magna Moralia, Politics, and Rhetoric. A 
convenient collection of reliable English translations is Barnes 1984. The rela-
tion of law to justice is a major theme in Nicomachean Ethics V, including the 
distinction between legal justice and natural justice, a topic also taken up in 
Magna Moralia I.33. For discussion of justice see Hardie 1980, chap. 10, and 
Kraut 2002, chap. 4. An illuminating analysis of the relevance of justice to Ar-
istotle’s political theory is Keyt 1991. Nicomachean Ethics X. 9 discusses the 

24 Ostwald (1996, 55) contends that “there is nothing in [Aristotle’s] vocabulary that cor-
responds exactly to our concept of ‘right’ in the sense of ‘claim’ or ‘entitlement’.” It is evident, 
however, that the family of terms discussed in this section are parallel to modern terms for legal 
and political rights, understood as claims or entitlements. And, as Hansen (1996, 96) remarks, “in 
practice [the Athenians] knew about the privileges and liberties connected with their democratic 
constitution, and these rights were highly valued and crucial for their belief that democracy was 
the best constitution.”
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educative function of law and legislative science, on which see Curren 2000. 
There are numerous references to law in Aristotle’s Politics, for which New-
man 1887–1902 remains the most important commentary. Politics III and IV 
especially include discussion of constitutions and the rule of law, on which see 
Robinson 1995. On law in Politics generally see Keyt and Miller 1991, F. Mill-
er 1995, and Kraut 2002. Rhetoric I contains important discussions of natural 
law; see the useful commentary of Grimaldi 1980. On Constitution of Athens 
(probably composed under Aristotle’s supervision) see the commentary by 
Rhodes 1981 (revised in 1993) and von Fritz and Kapp 1950.

For recent discussions of whether the ancient Greeks had a concept of 
“rights,” see Ober 2000a and 2000b, Cartledge and Edge 2009, and Miller 
2009.



Chapter 5

HELLENISTIC PHILOSOPHERS OF LAW
by Roderick T. Long1

5.1. The Hellenistic Era: A New Political Context for Legal Thought

Between 338 and 323 B.C., the entire eastern Mediterranean region—includ-
ing Greece, Egypt, and most of western Asia (the remains of the Persian Em-
pire)—fell under Macedonian rule. Although the unity of this new empire did 
not survive the death of its creator, Alexander of Macedon, the various smaller 
empires into which it had been fragmented continued to dominate the region 
for centuries to come. This development signaled the end of the indepen-
dent Greek polis (“city-state”); but since the emergent local empires now had 
Greek overlords, the new era also extended the influence of Greek language 
and culture, which soon became dominant throughout the area. Alexander’s 
conquests thus mark the end of one age (the Classical) and the beginning of 
another (the Hellenistic), a turning point conventionally dated from Alexan-
der’s death in 323 B.C. The other end of the Hellenistic era is placed by some 
at the Roman conquest of Greece (146 B.C.), and by others much later, at the 
Roman conquest of Egypt and western Asia (a gradual process, somewhat ar-
bitrarily fixed around 31–27 B.C.).

The new political conditions of the Hellenistic era naturally had an impact 
on philosophy in general and on legal philosophy in particular. Unfortunately, 
few philosophical works from the Hellenistic era have survived intact; as with 
the Presocratics, Cyrenaics, and Cynics, much of the philosophy of this period 
is consequently known only through later sources, mostly Roman, and separat-
ing the original ideas from their later elaborations (and perhaps distortions) 
is often difficult—particularly in the case of philosophy of law, where Roman 
authors might well be particularly prone to introduce, into their discussion of 
Greek sources, ideas derived from Rome’s own distinctive contributions to le-
gal thought. Roman philosophical works also tend to be aimed at a wider, less 
technical audience than their Greek counterparts, and so to obscure some of the 
more precise theoretical details of the originals. In addition, Hellenistic philoso-
phers generally proclaim their allegiance to some particular school or tradition, 
and it is not always clear whether an author is expressing the orthodox consen-
sus of his entire movement or is in a given instance speaking only for himself. 
Accordingly, the role of guesswork in interpreting and reconstructing Hellenis-
tic thought is inevitably greater than in studying Xenophon, Plato, or Aristotle.

1 All translations are by the author unless otherwise indicated.
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While Hellenistic philosophy of law must be understood within the politi-
cal context inaugurated by Alexander’s conquests, the connection should not 
be exaggerated. According to a still popular interpretation, for which one in-
fluential source is Zeller (1903), Hellenistic thought is above all a response to 
the new shift of power from polis to empire, a shift that leads, on the one hand, 
to a de-emphasis on political participation (only the imperial dynasties could 
hope for a share in governance now) in favor of a private, interior life and per-
sonal happiness, and on the other hand, to a weakening of local, parochial alle-
giances in favor of a cosmopolitan identification with the global community. In 
contrast to Socrates’ attachment to Athens, the Hellenistic era sees increased 
mobility of intellectuals, as scholars migrate to new centers of learning such 
as Alexandria. The boundaries of concern, formerly aligned with those of the 
polis, simultaneously contract inward to the individual and expand outward to 
the entire world. The accompanying sense of rootlessness and insecurity alleg-
edly moves Hellenistic thinkers to reject abstract, technical philosophy in favor 
of pragmatic doctrines offering “self-help” paths to contentment and self-suf-
ficiency. The Hellenistic era is accordingly seen in some respects as an era of 
intellectual decline. There is some truth to this interpretation, but it is more 
misleading than helpful, for three reasons.

First, the intellectual paths that Hellenistic philosophers followed were 
not merely an adaptation to social and environmental factors, but were also 
theoretically motivated; in many respects, Hellenistic theories can be seen as 
responding to and developing themes from within Classical philosophy.2 This 
is not to deny that pressures external to philosophy can and do routinely rein-
force pressures internal to it; but one-sidedly psychologistic, sociological ex-
planations of philosophical developments are no improvement over one-sided-
ly ahistorical, decontextualized ones.

Second, the notion of a radical transition from the age of independent city-
states to the age of all-engulfing empires is overstated. As Gruen (1993, 341) 
points out, throughout much of the Classical era itself most Greek cities were 
already under the hegemony of some empire or other, be it the Athenian, the 
Spartan, or the Persian, while on the other hand, even during the Hellenistic 
period most cities still had a fair degree of autonomy. Mobility of intellectuals 
was nothing new; even in the Classical era, philosophers who kept to their na-
tive cities had been the exception, not the rule. Moreover, far from renounc-
ing political participation, many Hellenistic philosophers exercised consider-
able influence on public policy through their role as advisors to kings and 
princes.

2 In any case, the ideals of cosmopolitanism, self-sufficiency, and withdrawal from political 
participation were already clearly present in the Socratic movement, if not earlier; even Democri-
tus said that the wise are at home everywhere and have the universe as their homeland (DK 68 
B 247).
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Third, the suggestion that Hellenistic philosophy is less abstract and tech-
nical than Classical philosophy is simply untenable. Some of the most complex 
and sophisticated developments in logic, ethics, and philosophy of language 
belong to this era; Chrysippus, for example, is easily the match of any Classical 
thinker in this respect.

While it is a gross distortion to say that the social philosophy of the Classi-
cal period had nothing to say about moral relationships beyond the boundaries 
of the polis,3 it is certainly true that society within the polis was the primary 
object of concern for Classical social philosophy. Hence, the Hellenistic era 
did see a definite shift in emphasis from one’s relationship to one’s fellow citi-
zens to one’s relationship to humanity in general.

Much of Greek social philosophy turns on the differing senses of the 
concept of phusis (“nature”). This term, in Greek and in English, is ambig-
uous in (at least) three ways. On the one hand, nature can mean the way 
things tend to be if nothing is done about them; one might call this nature-
as-default. On the other hand, a thing’s natural state can be seen as some-
thing that has to be achieved. (This distinction corresponds roughly to An-
nas’ distinction [1993, 142–58] between nature and mere nature.) But na-
ture-as-achievement can, in turn, be seen in two ways: as scouring off all for-
eign accretions in order to get down to an original, unsullied simplicity (call 
this nature-as-recovery), or as developing one’s innate tendencies in order to 
achieve one’s telos (“end”; call this nature-as-completion).4 From the stand-
point of nature-as-default, watering a plant is an artificial intervention that 
saves the plant from the decay that it would naturally suffer, whereas, from 
the standpoint of nature-as-completion, watering a plant is working with 
rather than against the plant’s natural tendencies. Perhaps one reason for the 
disagreement between Aristotle and the sophists concerning whether or not 
human beings are naturally social and political is that for Aristotle “natural” 
signifies human beings at their highest potentiality, while for the sophists 
“natural” signifies the way that people would turn out if it were not for edu-
cation and law. The Cynics, with their hostility to artificial conventions and 
abstract theorizing, may in turn be seen as endorsing a lifestyle according to 
nature-as-recovery; and the transition from Cynicism to Stoicism is arguably 
a transition from the ideal of nature-as-recovery to a more Aristotelian ideal 
of nature-as-completion.

3 Aristotle, for example, though often regarded as particularly parochial in this regard, en-
dorses obligations of both friendship (EN 1108a9–28, 1126b19–1127a2, 1155a16–31) and justice 
(EN 1159b34–1160a8, 1161b4–8; EE 1242a19–28; Pol. 1275a7–10, 1324b22–36, 1333b26–40) to 
those outside one’s polis; cf. R. Long 1996, 783–4.

4 This distinction has its analogues in ancient Chinese philosophy and early modern Eu-
ropean philosophy as well, with Hobbes and Hsün-tzu favoring nature-as-default, Locke and 
Mencius favoring nature-as-completion, and Rousseau and the Taoists favoring nature-as-recov-
ery.
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The emerging cosmopolitanism, particularly in its Cynic-Stoic version, 
tended not to take a specific institutional form. For example, the cosmopo-
lis of the early Hellenistic philosophers was not yet identified, as it would be 
later, with any specific earthly community, such as the Roman Empire or the 
Christian Church. Certainly, it was not intended as ideological support for the 
Macedonian imperialism; few5 would have agreed with Plutarch’s later claim 
(at Alex. Fort. VI. 329a–c) that Alexander had achieved in action the cos-
mopolis that philosophers like Zeno had only theorized about. Likewise, the 
Cynic-Stoic conception of natural law had not yet been brought into connec-
tion with actual earthly codes of law (though Xenophon had pointed a way 
toward the possibility of doing so), and the connection between one’s role as a 
kosmopolitês (“citizen of the cosmos”) and the specific role in which one finds 
oneself in the everyday world was not yet clarified. It fell to the practical-mind-
ed Romans to work this transformation of Hellenistic philosophy, making Hel-
lenistic views more useful while at the same time depriving them of much of 
their edge and radicalism.

5.2. Academics

Plato’s Academy—so called because of its location in the grove of Hekadem-
os—resembled not only a modern research university, devoted to knowledge 
for knowledge’s sake, but also a public policy institute or “think tank” with 
the practical aim of influencing legislation and constitutional reform (Klosko 
1986, 188). Such an ambition was by no means quixotic; the philosophical 
schools of Athens boasted princes and statesmen among their graduates, and 
philosophers were often called upon to play an advisory role in drawing up 
legal codes. Moreover, the founding of new colonies was a fairly frequent phe-
nomenon in the Greek world, so even the prospect of designing a new political 
system from scratch was by no means as unrealistic as is often supposed. Un-
fortunately, after Plato’s time little is known of the legal theories of the early 
Academics; in Diogenes Laertius’ catalogue of works by Speusippus and Xe-
nocrates, who were the first leaders of the school, we see such tantalizing titles 
as On Legislation, On Justice, On the Citizen, On the Republic, On Equity, and 
On the Power of Law (D.L. IV.2.12), but their contents are unknown.

We do, however, possess four Socratic dialogues from the early Academy 
that deal with issues of law: Minos, On Justice, Sisyphus, and Demodocus. 
These works have come down to us as part of the Platonic corpus, but (with 
the possible exception of the Minos) they are not the work of Plato.6

5 Among the possible exceptions are Onesicritus, a decidedly heterodox Cynic (see Moles 
1995, 144–9), and whoever wrote To Alexander On Kingship (see below, Section 5.3).

6 The Minos has the best claim of the four to be regarded as authentic. One argument 
against its authenticity is an alleged Stoic influence. The doctrines that only just laws are genuine 
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The Minos concerns a conversation between Socrates and an unnamed 
comrade concerning the definition of law, and is clearly related in some way 
to Xenophon’s treatment of the subject (see Chapter 2, Section 2.3, of this 
volume).7 Like Pericles and Hippias in the Memorabilia, the comrade is torn 
between a positivist and a moralized conception of law. The comrade (313b–c) 
initially defines nomos, law, as what is nomizomenon (“customarily accepted”); 
here, the linguistic link between nomos as law and nomos as custom is being 
exploited in the service of positivism. But Socrates objects that, just as sight is 
not what is seen but that by which things are seen, so nomos must be not what 
is nomizomenon but that by which things are nomizomena. The comrade’s 
next move is to define law as the judgment of the state; but he, like Pericles, is 
sensitive to the link between justice and law. Since judgments of the state are 
sometimes unjust, he is driven to redefine law as the correct judgment of the 
state. In Socrates’ words (Minos 315a): “[L]aw wishes to be the discovery of 
what is.”8 But how, in that case, can there be different laws in different places? 
Socrates’ answer is that all these laws agree in one sense and not in another: 
They all agree in legislating justice, but they disagree about which things are 
just; so they aim at agreement even when they fall short of it. It is insofar as 
they agree, presumably, that they are genuine laws, not insofar as they disagree.

And how can laws change over time? Socrates answers, obscurely, that “be-
ing moved like gamepieces they remain the same” (Minos 316c). The meaning 
of this claim is unclear, but is reminiscent of the Xenophontic analogue about 
war and peace, and is perhaps making a similar point about principles remain-
ing the same when their applications change. Someone might say, “Before I 
could move my pawn ahead, but now I can’t! The rules must have changed!” 
However, not the rules, but the circumstances—e.g., there is another piece 
on that square now—have changed. Similarly, all laws, to the extent that they 

laws (Minos 314d–e, 317c) and that only wise kings are genuine kings (317a–318b) are certainly 
accepted by the Stoics; but this is a weak argument, since both of these doctrines are likewise 
found in Plato and Xenophon. For these views on law, see Xenophon, Mem. I.2.41–6; Plato, 
Hp. Ma. 284b–285b, Laws IV.715b. For these views on kings, see Xenophon, Mem. III.9.10–11, 
IV.6.12; Plato, Rep. I.347d, Euthd. 292a–c. Moralized definitions of genuine judges (Plato, Ap. 
39e–40a), work (Xenophon, Mem. I.2.56–7), power (Plato, Gorg. 466b–470b), friendship (Plato 
[?], Alc. I.126c–127d, Clit. 409d–e), beauty (Xenophon, Mem. III.8.5–10, Smp. V.3–4; Plato, 
Gorg. 474d–475b), and wealth and profit (Xenophon, Oec. I.5–13, Mem. IV.2.37–9, Smp. IV.34–
45; Plato [?], Hipparch. 230a–231e, Erx. 399e–400e) are also found in Plato and Xenophon. So-
cratic dialogues contain Stoic-looking theses because that is where the Stoics found them in the 
first place.

7 If it is not by Plato, then it is probably a response to Xenophon. On the other hand, if it is 
by Plato then Xenophon might be responding to it, or both authors might be responding to some 
other thinker—Socrates himself, perhaps.

8 This might seem counterintuitive, but Hayek 1973 argues that the conception of law as 
something discovered rather than made is both older and more defensible than the positivist ac-
count; cf. also Leoni 1991.
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are laws, embody the same principle; but the applications may differ either 
through a change in the circumstances or through the ignorance and incompe-
tence of those applying the laws.

True law, the Minos argues, is an expression of the art of kingship, which 
is the knowledge of which laws to pass. Here, the criterion is objectivist rath-
er than subjectivist: Kingship is the art of promoting the welfare of the hu-
man soul. Minos, legendary ruler of Crete, accordingly has the best claim to 
be a true king: First, because his laws are unchanging, which is (some) evi-
dence that they are based on knowledge, since laws based on knowledge do 
not change (but what about the game pieces?), and second, because he learned 
them from Zeus (which is presumably evidence that his laws are beneficial). 
But Minos has a bad reputation in Athens because his version of wisdom 
comes into conflict with the sort of wisdom claimed by the poets. But until we 
can discover what, in fact, is best for human souls, we will not fully grasp the 
essence of kingship. Here the dialogue ends.

The other three dialogues are slighter works. On Justice consists mainly 
of arguments paraphrased from various Platonic dialogues; in its one original 
contribution (Pseudo-Plato, On Justice 373c–e), Socrates claims that when 
judges determine what is just and what is unjust, they employ speech in the 
same way that weighers and measurers employ scales and measuring sticks to 
determine what is heavy or light, long or short. Socrates raises (but does not 
answer) the following question: What sort of thing must justice be, in order for 
it to be true that speech is the tool for resolving disputes about it? 

The Demodocus and Sisyphus also address the question of how deliberation 
and debate in assemblies and law courts could be a rational way of settling is-
sues. The worry is that if nobody knows what to do, public discussion is point-
less, while if somebody does know what to do, public discussion is superfluous. 
These arguments could be read either as a critique of democracy or as a reductio 
ad absurdum of strongly individualist approaches to epistemology—and so, in-
directly, as a vindication of the necessity of legal institutions of public delibera-
tion (cf. Aristotle, Pol. III.11.1281a42–b10; R. Long 2000, 27–9, 101–3, 112–4).

In the third century, the Academy came under the leadership of Arcesilaus 
(ca. 318–242 B.C.), who moved the Academy in a skeptical direction, inter-
preting Plato’s dialogues as purely aporetic. For the Skeptical Academy, no 
philosophical questions can be decisively settled, so it is imperative to suspend 
judgment. It is unclear how far the Skeptical Academics were influenced by 
the earlier skeptical movement of Pyrrho (ca. 360–270 B.C.), who also advo-
cated suspension of judgment as a way of gaining psychic tranquility.9 Both 

9 Sedley 1983 argues for, and Decleva Caizzi 1996 against, an influence of Pyrrho on Arc-
esilaus. The stories that have been handed down about Pyrrho (no doubt exaggerated) suggest 
Cynic withdrawal and indifference, while the Academics in their social attitudes sound more like 
Aristippus.
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schools of Skeptics practice arguing on both sides of every question, in order 
to move the mind to a suspension of judgment.

Some Pyrrhonists define law in purely positivist terms,10 as a written con-
tract among citizens, backed by punishment (Sextus Empiricus, PH I.146), 
maintaining that because of the cultural relativity of laws and customs we can-
not say what is right or wrong in itself or by its nature, but only how it ap-
pears to us (Sextus, PH I.148–63, M XI.140; cf. D.L. IX.11.83–4, 101). Hence, 
nothing is more just than unjust; nomos (here meaning “custom”) and ethos 
(“habit”) govern all human action (D.L. IX.11.61).

The first member of the Skeptical Academy known to have contributed 
to legal philosophy is Carneades (ca. 213–129 B.C.), who gave two famous 
speeches in Rome, one in favor of justice and the other against it. It is the 
speech against justice that excited the most interest, and although it does not 
survive, numerous reports and paraphrases do. Carneades’ speech appears to 
combine both Pyrrhonist and sophistic arguments. Like the Pyrrhonists, he ar-
gues that if justice were a matter of nature rather than convention, all countries 
and all eras would have the same laws (Cicero, Rep. III.818). Like the soph-
ists, he argues that justice clashes with self-interest (Cicero, Rep. III.24; Lac-
tantius, Inst. V.16–VI.9). Drawing on Glaucon’s challenge in Plato (Rep. II), 
he maintains that justice is a mutual nonaggression pact regarded as a poor 
second-best situation in comparison to the enticing, but excessively risky, alter-
native of trying to commit injustice with impunity (Cicero, Rep. III.23). Thus 
the vaunted “mixed constitution,” recognizing as it does the need to avoid giv-
ing any one group too much power, is an open confession that mutual distrust 
is natural, and so justice is unnatural (Cicero, Rep. III.23). Hence, political jus-
tice (i.e., acting justly when injustice is punished by law) is mere prudence, not 
justice, while so-called natural justice (i.e., acting justly when injustice is not 
punished by law) is folly (Lactantius, Inst. V.16).

The anti-Skeptical backlash against the Skeptical Academy was led by An-
tiochus of Ascalon (ca. 130–ca. 68 B.C.), who attempted to revive the inter-
pretation of Plato as a “dogmatist” (i.e., someone committed to definite doc-
trines rather than simply suspending judgment), and produced a version of 
Platonism that borrowed heavily from Stoic and Peripatetic doctrine as well. 
Cicero (Leg. I.23) records an argument that is likely to be of Antiochean prov-
enance:

(1) Reason is shared in common by all rational beings.
(2) For those to whom reason is the same, right reason is also the same.
(3) Therefore, right reason is shared in common by all rational beings  

[(1), (2)].

10 Though if pressed they would presumably suspend judgment on whether positivism itself 
is correct.
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(4) Law = right reason.
(5) Therefore, law is shared in common by all rational beings [(3), (4)].
(6) Those who share law in common are fellow citizens.
(7) Therefore, all rational beings are fellow citizens [(5), (6)].

This vision of the cosmopolis is essentially Stoic (it recurs in Marcus Aurelius, 
Med. IV.4), but as Dillon (1977, 80) argues, “it is very likely that the discussion 
of the Natural Law in Cicero On the Laws I is basically Antiochean” because it 
“contains the characteristic mark of Antiochus’ presence, a survey of the doc-
trines of the old Academy and of Zeno’s agreement with it.” The argument 
also fits in well with Antiochus’ doctrine that friendship should be extended to 
the entire human race (Cicero, Fin. V.65; Augustine, CD XIX.3).

The Academic thinker most important for legal philosophy is Marcus Tul-
lius Cicero (106–43 B.C.). However, in his writings on ethical, social, and po-
litical matters, he generally adopts a Stoic position, maintaining that, as an 
Academic Skeptic rather than a Pyrrhonist, he can accept Stoic doctrines as 
plausible opinions rather than as knowledge (Off. II.7–8). In any case, Cicero, 
while technically falling into the Hellenistic period (at least under the broader 
of its two definitions), clearly belongs in the context of Roman thought, and so 
will be considered in Chapter 6 of this volume.

5.3. Peripatetics

Like its ancestor the Academy, Aristotle’s school—the Peripatos (after the 
peripatos or colonnade where the school met) or Lyceum (after the public 
grove of Apollo Lykeios where the peripatos was located)—was inter alia a 
public policy institute that aimed, not without success, at swaying the coun-
sels of state. In addition to Aristotle’s own contributions as tutor to Alexander 
and (allegedly) legislator for Stageira, Theophrastus (ca. 370–286 B.C.), Aris-
totle’s chosen successor as president of the school, was able to exert consid-
erable influence on legislation during the period when Athens was governed 
by his student Demetrius of Phaleron. Nor did the demand for Peripatetics as 
political advisors cease with his fall from power; Demetrius, Strato, and Lycon 
were all invited to foreign courts to serve as political advisors (D.L. V.58, 67–8, 
78; Lynch 1972, 151). Concerning Strato’s and Lycon’s contributions to legal 
thought, however, we know little; our information about Peripatetic philoso-
phy of law after Aristotle focuses on three figures: Theophrastus, Dicaearchus, 
and Demetrius.

Among Theophrastus’ works on law (which survive only in fragmenta and 
testimonia) are the Laws (Theophrastus seems to have made collections of laws 
in the same way that Aristotle made collections of constitutions) and On Criti-
cal Opportunities (the latter title excellently capturing Theophrastus’ focus on 
the particular situation). Theophrastus criticizes attempts to make laws univer-
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sally applicable by anticipating every contingency; laws should be framed for 
situations that occur for the most part, not for those that occur rarely (Justin-
ian, Dig. I.3.3, 6, as quoted in Fortenbaugh et al. 1992, 629–30; cf. Forten-
baugh 1993). Accordingly, he advises that one should violate the law, and ordi-
nary moral rules as well, when special circumstances call for it, weighing values 
carefully against one another, since just as a lot of bronze can outweigh a small 
amount of gold, so considerations that are usually less important can some-
times outweigh those that are usually more important (Gellius, Noctes Atticae 
I.3, as quoted in Fortenbaugh et al. 1992, 534). This leniency toward excep-
tions is consistent with Theophrastus’ own particularist turn of mind (cf. Shar-
ples 1998, 270).

On Theophrastus’ view, good men need fewer laws than bad men (Sto-
baeus, Eclogues III.37.20, as quoted in Fortenbaugh et al. 1992, 628). A use-
ful example of why this is so is his recommendation that the law of contract 
be reformed to require exceptions for rage and drunkenness (Stobaeus, Ec-
logues IV.2.20, as quoted in Fortenbaugh et al. 1992, 650). Since, on his own 
view, what happens only occasionally should be ignored, it follows that the law 
should take rage and drunkenness into account only if these are usual rather 
than exceptional occurrences; hence, this reform must be intended for a soci-
ety where rage and drunkenness are frequent occurrences, and so would not 
be needed in a society where more people were virtuous.

Cicero attributes to Theophrastus, Dicaearchus, and Demetrius a common 
commitment to the mixed constitution and division of powers (Leg. III.14–
17). In his treatise Tripolitikos, Dicaearchus defended a blend of three prin-
ciples: democratic, oligarchic, and monarchic (Cicero, Att. XIII.32; Athenae-
us, Deipn. IV.19.141a–c; Photius, Bibl. 37; cf. Lintott 1997, 72). Theophrastus 
seems to have held some version of a cosmopolitan doctrine (Porphyry, Abst. 
II.162.6; cf. III.22, 25); similar concerns are detectable in Dicaearchus’ la-
ment that more people die by violence than by natural calamities (Cicero, Off. 
II.5.16–17), and in his nostalgic portrait of a lost golden age free from strife 
(Porphyry, Abst. IV.2.1–9).

Demetrius of Phaleron (ca. 350–280 B.C.) served as governor (some would 
say dictator) of Athens for ten years, as the result of negotiations between 
Athens and Macedon, since he was acceptable to both sides;11 hence, he had 
maximal opportunity to put his own political theories into practice. Demetrius 
abolished liturgies and trierarchies (compulsory patronage) in favor of taxa-
tion, thus weakening the power of private patronage and centralizing power in 
the state. He reformed the law courts: Litigation fell sharply under Demetrius 
because success in the law courts was no longer the path to power and prestige 
which now depended on external forces (see Gagarin 2000, 361–2; cf. Tacitus, 

11 It was under Demetrius that the metic-controlled Peripatos, the Aristotelian school, finally 
gained the right to own the land on which it met.
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Dial. 40–41). Demetrius also passed sumptuary laws (from which he, notori-
ously, exempted himself) and assigned officials called gunaikonomoi (“regula-
tors of women”) to supervise public morals. His nomophulakes (“guardians of 
the law”) seem to have had the power to override the decisions of the demo-
cratic Assembly. Demetrius’ 1,000-drachma requirement for political rights 
can be seen as a move in an oligarchic direction, if contrasted with the absence 
of any property qualification under the earlier regime of Polyperchon (Gott-
schalk 2000, 369), or as a move in a democratic direction if contrasted with the 
still earlier 2,000-drachma requirement under the regime of Antipater (Tracy 
2000, 338–9). In either case it harmonizes well with Aristotle’s defense of the 
“middle constitution.”

Issues relevant to philosophy of law are also raised in Problemata and To 
Alexander on Kingship, two works which, though traditionally ascribed to 
Aristotle, are generally thought to derive from the early Peripatos. While the 
Problemata is concerned primarily with issues of natural science, two chapters 
(29, 30) contain interesting attempts to rationalize common legal practice. The 
methodology employed is characteristically Aristotelian, starting from the as-
sumption that existing practices are more or less right, and reasoning back to 
principles that would justify or explain them and solve the puzzles they raise.

The pseudo-Aristotelian letter To Alexander on Kingship, preserved only 
in Arabic, appears to embody both cosmopolitan and anticosmopolitan sen-
timent. In its cosmopolitan aspect, the letter calls for Alexander to unite all 
of humankind into a single kingdom (8) and a single city (4), free from strife 
and devoted to leisure and reflection (8). Less benignly, it seems to reject such 
notions of universal fellowship by calling for pro-Greek favoritism (6) and an 
ethnic cleansing of Persians (8).12

Stern (1968) inclines to the view that the work is a genuine letter of Aris-
totle’s. Against this is the letter’s endorsement (8) of the lex talionis (the prin-
ciple of “eye for an eye”) of Rhadamanthys, which Aristotle condemns at EN 
V.5.1132b2–5; but Stern (1968, 32) argues that for Aristotle “what was no 
justice for the Greeks, could very well be justice for the barbarians.” Might 
Aristotle have favored a cosmopolis ruled by Alexander? Differing historical 
traditions have cast Aristotle both as a friend and as a foe of his former pupil’s 
imperial aims. The evidence in Aristotle’s own writings is equivocal. Aristotle 
generally rejects empire, both because imperialistic domination is unjust (Pol. 
VII.2.1324b23–1325a8) and because an empire is too large to be a proper po-
litical community (VII.4.1326a34–b13). Additionally, his remark that nowa-

12 Plutarch, Alex. Fort. VI.329b, apparently knew of a purportedly Aristotelian letter advis-
ing Alexander to treat Greeks as friends but Persians as animals or vegetables. This is stronger 
than anything in To Alexander on Kingship. Was Plutarch quoting a different work, now lost? Or 
was he simply paraphrasing freely? And if he was paraphrasing, might he then simply be para-
phrasing the defense of natural slavery in Aristotle’s Politics rather than a letter?
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days all monarchs are tyrants (V.8.1313a4–5) hardly sounds like a ringing en-
dorsement of the Kingdom of Macedon. Still, imperialistic domination might 
not be unjust when exercised over barbarians; and Aristotle’s remark (Pol. 
VII.6.1327b34) that the Greeks could rule the entire human race if they were 
united in a single politeia seems more favorable to Alexander’s empire. Despite 
Stern’s inclination to view the letter as authentic, he does acknowledge “some 
similarity between the phrases of Dicaearchus and those of our passage” (Stern 
1968, 60–1). Should Dicaearchus be the letter’s author, its cosmopolitan senti-
ments might stem from his doctrine of a single unitary life force immanent in 
all of nature (Cicero, Tusc. I.21).

5.4. Polybius

While Polybius (ca. 200–ca. 118 B.C.) was primarily a historian and statesman, 
the constitutional theory adumbrated in his Histories is a milestone of legal 
philosophy. Despite some words of praise (Histories II.38, 42) for the demo-
cratic policies of the Achaean League (in which he had been politically active), 
Polybius’ favored constitutional order is a blend of monarchical, aristocratic, 
and democratic elements. The virtue of this system is its division of powers, 
which provides checks and balances; these are needed because no one is to 
be trusted with complete independence and unchecked power—not because 
human nature is inherently corrupt, but because complete independence and 
unchecked power tend to cause corruption (cf. Plato, Laws 694a–695d). Al-
though no constitution can be rendered permanently stable, constitutions with 
a division of powers tend to outlast those without, because in the latter the 
ruling party, finding its power unrestrained, begins to abuse its position and so 
provokes a revolution.13 The Polybian regime is more flexible: In emergencies, 
the three powers are able to work together for the common good; in peace-
time, when self-serving motivations dominate, the self-interest of each power 
leads it to restrain the other powers’ tendencies toward self-aggrandizement 
(Polybius, Histories VI.18). Polybius identifies Sparta and Rome as examples 
of his favored system, and sees them as owing their success to that system. 
They differ primarily in two ways: The Spartan system was established (as 
Polybius supposes) by a rational plan instituted at a single stroke, while the 
Roman system evolved through a series of piecemeal adjustments to particular 
situations (VI.9–10; cf. Cicero, Rep. II.2); and Sparta’s severe restrictions on 
commerce weaken its economic power, making it less effective than Rome at 
maintaining an empire (Polybius, Histories VI.48–50).

13 In Polybius’ particular version of the cycle of constitutions, monarchy matures into king-
ship, degenerates into tyranny, and is replaced by aristocracy, which degenerates into oligarchy 
and is replaced by democracy, which degenerates into ochlocracy and is replaced once more by 
monarchy (Histories VI.4–9).
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To what extent Polybius is relying on earlier thinkers is unclear. His ver-
sion of the mixed constitution does not fit what we know of the earliest Sto-
ics (there would be no need for a balance of powers in Zeno’s community of 
sages) nor the Epicureans (who never seem terribly interested in questions of 
constitutional structure),14 but is more likely to reflect Academic or Peripa-
tetic influence, particularly since Polybius’ cycle of constitutions, though not 
identical with those proposed by Plato or Aristotle, evinces a similarity of ap-
proach. Moreover, as Hahm (1995, 16) points out, Polybius’ particular ver-
sion of the constitutional cycle works in terms of the tension between “two 
elements in the human psyche: (1) a uniquely human, rational element and 
(2) an element that operates independently of human reason and that human 
beings share with other animals.” This certainly sounds more Academic or 
Peripatetic than Stoic or Epicurean. Polybius also seems concerned to defend 
history against Aristotle’s charge that history cannot be philosophical because 
it deals with the particular rather than the universal (Histories III.1), which 
suggests some familiarity with Aristotelian literary theory. Further, as Hahm 
(1995, 42–5) again points out, Polybius’ laws of history take conditional 
form—the antecedent is not necessary, though once the antecedent is in place, 
the consequent follows; this suggests familiarity with the Academic doctrine 
of “legal fate” (Alcinous, Did. 26.179.1–20; Pseudo-Plutarch, Fat. 569e–570b; 
Tacitus, Ann. VI.22; Calcidius, Tim. 150, 179; Nemesius, Nat. Hom. 38). Since 
Dicaearchus in particular is known to have advocated a trinal division of pow-
ers based on monarchic, oligarchic, and democratic elements (unlike Aristo-
tle’s binary division between oligarchic and democratic elements), and since 
this is the central feature of Polybius’ model as well, it seems possible that Di-
caearchus influenced him in this respect. Polybius’ enthusiasm for the Roman 
Empire as a kind of universal political order (Histories I.1–2, VI.50) may echo 
Dicaearchus as well.

5.5. Epicureans

In the Classical era, legal thinkers had been divided over whether to regard 
justice as a conventional agreement, that motivates obedience through sanc-
tions, or as an inward psychic state valuable for its own sake. Epicurus (342–
271 B.C.) and his school can be seen as attempting to incorporate aspects of 
each view into a single account (cf. Mitsis 1988, 59–97; Annas 1993, 293–302): 
Justice is defined as a contract, yet the wise person behaves justly without be-
ing motivated by fear of punishment.

For Epicurus, pleasure is the supreme good; hence, all the virtues have 
merely instrumental rather than intrinsic value (cf. Diogenes of Oenoanda, 

14 Though Polybius’ account of the origin of civilization may owe something to Epicurean 
speculation.
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New Frag. 26.1–3), and justice is no exception. Justice is nothing in its own 
right, he tells us, but is simply a contract made for mutual benefit, an agree-
ment not to harm or be harmed (Epicurus, KD 31, 33); hence, nothing counts 
as just or unjust conduct among those who are either unable or unwilling to 
make such contracts (KD 32). Justice in general outline is the same universally, 
but its specific details vary with time and place because the same things are not 
always useful (KD 36–7), and when a law ceases to be useful for social interac-
tion, it ceases to be just (KD 37–8).15

But what reason do we have to abide by the legal contract? Here our sourc-
es seem to differ. According to Epicurus’ own words in the Kuriai Doxai (Key 
Doctrines), the badness of injustice depends not on anything intrinsic to injus-
tice, but solely on the fear of punishment (KD 34). Yet this seems to be con-
tradicted by the testimony of Epicurus’ student Hermarchus (ca. 325–ca. 250 
B.C.), whose treatise Against Empedocles, though lost, is liberally excerpted in 
Porphyry. In his presentation of the Epicurean account of the origin and jus-
tification of law, Hermarchus tells us that wise people obey the law not from 
fear of punishment but because they recognize its utility; it is only the unwise 
who need to be motivated by legal punishments. Hence, if all people were 
wise, no laws would be needed (Porphyry, Abst. I.7–12). Our two chief sourc-
es of information concerning Epicurean legal thought are the Kuriai Doxai, on 
the one hand, and Hermarchus, on the other. What are we to make of this ap-
parent disagreement between them?

It might seem obvious that as evidence for Epicurus’ intentions, the ex-
act language used by Epicurus himself must trump Porphyry’s quotations 
from one of Epicurus’ students. But things are not quite so obvious. We pos-
sess more material from Epicurus in his own words than from any other early 
Hellenistic thinker, thanks to Diogenes Laertius’ happy decision to transcribe 
four Epicurean works verbatim in the last book of his Lives (D.L. X.35–117, 
122–35, 139–54)—the Kuriai Doxai is one of these. However, the works that 
Diogenes preserves for us are abbreviated summaries of a popularizing sort 
(X.35–6); it is clear from the surviving fragments of Epicurus’ On Nature that 
Epicurean theory in its full technical detail was more complex and sophisti-
cated than the summaries suggest. Hence, in reading the Kuriai Doxai we 
must keep in mind that we are probably dealing with a simplified version of a 
more nuanced theory. Ideally, then, we should try to find an interpretation that 
makes KD 34 come out as being approximately right. If the ordinary person’s 
only motivation for obeying the law is fear of punishment, what might the Epi-
curean sage’s motivation be?16 Something more than punishment, if we are to 

15 There is no suggestion, however, that it ceases to be a law.
16 Epicurus holds that virtue is the one sine qua non of pleasure; we can be happy without 

food, but not without virtue; see D.L. X.138. This is presumably because we can adapt to the 
absence of food, but not to the absence of virtue, since virtue is what enables us to adapt our 
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trust Hermarchus, but not something completely unconnected with punish-
ment, lest we do too much violence to KD 34.

Epicurus rejects the Cyrenaic version of hedonism, but he had surely consid-
ered the views of his hedonistic predecessors seriously, and this may provide a 
clue concerning his view on obedience and the law. Recall the apparent conflict 
(Chapter 2, Section 2.4, of this volume) between the elder Aristippus, who said 
that the wise man would continue to behave rightly if all laws were abolished 
(D.L. II.8.68), and the younger Aristippus, who said that the wise man behaves 
rightly “on account of the penalties imposed and on account of reputation” 
(D.L. II.8.91–3). These views seem contradictory, but may not be. The younger 
Aristippus gives us two reasons to obey the laws: punishment and doxai (“repu-
tation”). In the situation contemplated by the elder Aristippus, the abolition of 
all laws might remove punishment as a concern, but perhaps not reputation.

Why would the Epicurean sage care about his reputation? He would care 
not in order to win acclaim or renown, of course, but perhaps in order to fa-
cilitate relationships of reciprocity. After all, the motivation for making the 
contract in the first place is not fear of punishment by government officials 
(since such institutions do not exist prior to the contract), but fear of retali-
ation by one’s neighbors. If I want others to cooperate with me rather than 
aggress against me, I must convince them that I am a reliable cooperation part-
ner; for if they cannot trust me to behave peacefully, then violence against me 
will be their only recourse (Abst. I.12). Thus it is in my interest to build a repu-
tation as someone who can be trusted to do his part in cooperative interac-
tions; abiding by norms of reciprocity is “useful for mutual association” (KD 
38; cf. Axelrod 1985). Damaging my own reputation for trustworthiness, and 
thus increasing the incentive of others to act violently toward me, is what Xe-
nophon would call the natural penalty of injustice (Chapter 2, Section 2.3, of 
this volume).17 But this natural penalty does not fall upon the wrongdoer at 
once; the results are gradual and irregular. Hence, the sage will find the natural 
penalty to be a sufficient deterrent to injustice, but ordinary people tend to 
be too short-sighted and so need something that is quicker, more certain, and 
harder to forget or ignore: legal penalties.

This is evidently the difference between the motivations of the two groups 
in Hermarchus. And so KD 34 does not turn out to be exactly right, since it 
treats legal penalties as the only reason to avoid injustice.18 But the fear of be-

desires in the first place. Cf. Plato’s doctrine in the Euthydemus that virtue is the one tool that 
cannot be misused because it is the standard of correct use. But this simply pushes us back to a 
further question: Why is justice a virtue?

17 Perhaps this is why Epicurus calls justice based on this consideration natural justice; see 
KD 31.

18 KD 34’s reference to “punishers who are put in charge of such things” (huper tôn toioutôn 
ephestêkotas kolastas) clearly points to an established institution of punishment rather than mere 
private retaliation.
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ing harmed by other people is close enough to the fear of punishment that KD 
34 can be treated as an over-hasty summary rather than as a decisive repudia-
tion of Hermarchus.19

The following dilemma, however, might then be raised for Epicurus: Does 
the Epicurean mutual nonaggression pact require the sage to renounce or re-
strain certain desires he has to inflict harm on others? If the answer is yes, 
then the picture looks too much like Glaucon or Carneades: The sage would 
ideally like to commit injustice against others but is fearful of the consequenc-
es and so settles for justice as the second best. On the other hand, if the an-
swer is no, because the sage lacks the incentive to do harm, then it seems as 
though the sage is going to have a hard time getting others to enter into a 
contract with him, since the motive for making such contracts is to avoid be-
ing harmed by the other party, and no one is in danger of being harmed by 
the sage.

Does the sage have motives for harming others? Let us first distinguish 
between motives for initiatory harm and motives for defensive harm. Clearly, 
the sage has motives for engaging in defensive harm, and acts on those mo-
tives: The Epicurean community as described by Hermarchus employs vio-
lence against both those who break the contract (as when lawbreakers are pun-
ished) and those outside the contract (as when dangerous animals are killed).20 
Hence, it would be a mistake to regard the Epicurean sage as a patsy who co-
operates no matter how often the other side defects. The contract does not 
require the sage to renounce his motives for defensive harm; in fact, it assumes 
their retention.

On the other hand, the sage has no motives for engaging in initiatory harm, 
since the desire to harm arises from hatred, envy, or low regard (kataphronê-
sis), and the sage is subject to none of these (D.L. X.117).21 The Epicurean 
sage shuns the political life and chooses to “live unknown” in simplicity and 
freedom from disturbance, mastering all unnatural and unnecessary desires. 
Hence, the justice contract does not require the sage to sacrifice anything he 
values; its purpose is not to prevent the sage from committing harm, but to 
prevent him from suffering it (Stobaeus, Eclogues IV.142).

19 Lucretius (ca. 99–ca. 55 B.C.), the chief Roman expositor of Epicureanism, lends support 
to this interpretation; see RN V.959–1028, where the institution of punishment is clearly intended 
to be an additional incentive, over and above the fear of private retaliation.

20 Epicurus holds that there are no obligations of justice among “whichever animals” (hosa 
tôn zôiôn) are unable to make contracts (KD 32; cf. 39). If the Epicurean requirements for con-
tract are indeed looser and more informal than in traditional social contract theory, it becomes 
conceivable that some nonhuman animals might meet the entrance requirements for the moral 
community. Did Epicurus intend this? Some sources (Epicurus, Nat. 34.25.22–34; Lucretius, RN 
V.855–77) suggest yes; others (Hermarchus, as quoted in Porphyry, Abst. I.12.5–6) suggest no.

21 Underestimating the extent of retaliatory harm that one’s victims might be able to inflict in 
return would perhaps fall under “low regard.”
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As Epicurean values spread, then, the need for legal penalties should cor-
respondingly decrease. The Epicurean cosmopolis, unlike its Cynic-Stoic 
counterpart,22 is a dream for the future, not a reality for the present; the Epi-
curean propagandist Diogenes of Oenoanda (New Frag. 21.1. 4–14, 2.10–14) 
looks forward to a golden age where justice and friendship will replace laws 
(cf. Hermarchus) and city walls, and human beings will live “the life of the 
gods.”23 This is clearly a world in which everybody has become an Epicurean 
sage, and reliably chooses the benefits of cooperation. But the vision may have 
implications for the present as well: Diogenes of Oenoanda calls the whole 
world his homeland (New Frag. 25.2.3–11), while Epicurus speaks of friend-
ship dancing around the world (Sent. Vat. 52), and is said to have numbered 
his own friendships by whole cities (D.L. X.9; Cicero, Fin. I.65).24

To the Roman poet Lucretius (ca. 99–ca. 55 B.C.), Epicurus was “a god 
indeed, who first discovered the rational system of life that is now called Wis-
dom, and who by his art moved life from such turbulence and such darkness 
into such serenity and such light” (RN V.9–12). His epic poem On the Nature 
of Things undertakes the daunting task of setting out Epicurus’ “rational sys-
tem of life” in hexameter verse.

Lucretius’ brief discussion of law seems to follow Epicurus’ contractarian 
account—particularly in the two-level version related by Hermarchus (Porphy-
ry, Abst. I.7–12), where fear of strife motivates the wise to abide by an informal 
contract, but the unwise need the additional incentive of formal punishment. 
(Given the scantiness of our sources on Epicurus, the extent of Lucretius’ 
originality is difficult to judge.) In a conjectural history of the beginning of hu-
man society, Lucretius tells us that our primitive ancestors, lacking awareness 
of the mutual benefits of the rule of law, grabbed from one another whatever 
their strength could win them. However, sexual love eventually gave rise to 
stable families, which led in turn to a gentling of the human spirit. Now each 
family, “eager to avoid harming and being harmed,” was accordingly motivat-
ed to enter a mutual nonaggression pact with its neighbors (RN V.959–1028).25 
But as the growth of civilization brought inequalities of status, ambition and 
conflict arose—until, weary of strife, people were willing to accept a system of 

22 But like that in Pseudo-Aristotle, To Alexander on Kingship 8.
23 The wording suggests Stoic influence. Centuries earlier, we find Cicero—with his Stoic hat 

on—writing that if human beings ever realize their universal kinship with one another, then they 
will live “the life of the gods” (Leg. I.33, fragment, as quoted in Lactantius, Inst. V.8); and Stoics 
commonly describe the cosmopolis as a common habitation of men and gods.

24 Why doesn’t caring about our friends’ welfare impair our self-sufficiency (as per Theodor-
us the Cyrenaic) by making our happiness vulnerable to the bad luck of our friends? Apparently, 
this is because Epicurus thinks that we can take as much pleasure in our friends’ past or future 
happiness as in their present happiness (KD 19–20, 40, 66; Cicero, Tusc. V.95; D.L. X.137; Lucre-
tius, RN III.1087–94; Plutarch, Contr. Ep. Beat. 1105e).

25 By contrast with contemporary “hypothetical contract” theories, the Lucretian contract 
represents an actual (if tacit) accord that we have reason to bring about.
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“strict laws and rights” backed up by punishments (1105–61). For Lucretius, 
formal law is the price humanity pays for its own folly.

5.6. Stoics

The most influential of the various Hellenistic schools was the Stoa (named 
after the stoa poikilê, or “painted colonnade,” where the school met), whose 
founder, Zeno of Citium (ca. 334–ca. 262 B.C.), was a student of Crates the 
Cynic. The Stoic emphasis on self-mastery and indifference to everything but 
virtue indicates Stoicism’s debt to Cynicism. Since the writings of the early Sto-
ics are lost, it is unclear how much of the Stoa’s distinctive doctrines derive 
from Zeno and how much from the “second founder” of Stoicism, Chrysippus 
(280–208 B.C.). What is clear, however, is that the early Hellenistic Stoa—the 
Stoa of Zeno, Cleanthes, and Chrysippus—was much closer to the antinomian-
ism of its Cynic origins than was the more respectable later Hellenistic Stoa 
that grew up in the shadow of Rome—the Stoa of Diogenes of Babylon, An-
tipater of Tarsus, Panaetius, Poseidonius, Hecaton, and their successors. The 
two works that caused the later Stoics the most embarrassment are also the 
starting point for Stoic legal thought: Zeno’s Republic and Chrysippus’ On the 
Republic (the latter being a commentary on the former).26

We are told that in the city advocated by Zeno, only the virtuous are 
friends or fellow citizens; equality of men and women is established through 
unisex clothing27 and the abolition of marriage in favor of open sexual rela-
tions based on mutual consent; and temples, law courts, gymnasia, and cur-
rency are banned (D.L. VII.1.33). Many of these proposals simply take to their 
logical extreme the Spartan institutions praised by Xenophon (Lac. I.3–4, 
VI.1–3, VII.3–6). Chrysippus apparently endorsed most of Zeno’s program 
(D.L. VII.1.131), adding a defense of the legitimacy, under the right circum-
stances, of masturbation, incest, and cannibalism (DL VII.1.121, 188; Plutar-
ch, Stoic. Rep. 1044b–1045a; Sextus Empiricus, PH III.247–8).

The two clearest influences on the Zeno-Chrysippus Republic are the works 
of the same name by Plato and Diogenes. But is the Stoic republic an indepen-
dent city-state like Plato’s, a utopian blueprint for a community of sages? (Dio-
genes Laertius’ description [D.L. VII.1.33] of Zeno as banning law courts, etc., 
in the cities, plural, might suggest that the envisioned community does not em-
brace the entire earth.) Or is it a still more utopian blueprint for a worldwide 
Stoic empire? (Plutarch tells us [Alex. Fort. VI.329a–c] that Zeno advocated 

26 Some of the later Stoics found Zeno’s Republic so embarrassing that they attempted its 
suppression; cf. D.L. V.1.34; Clement, Strom. V.9.58.2.

27 Presumably following the precedent of the Cynic Hipparchia (D.L. VI.7.96–7), though 
Plato’s female students wore men’s clothing as well (D.L. III.46; Philodemus, Acad. Ind., Herc. 
1021).
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replacing local communities with the cosmopolis.) Or is it a description of how 
the wise should conduct themselves here and now, in the existing universal 
community, the Cynic cosmopolis? (Thus Zeno began his Republic [Philode-
mus, Stoic. 18] with the statement that it was relevant to his own place and 
time.) But the three interpretations need not be inconsistent. Zeno is describ-
ing how the wise will interact; the account will apply equally to a small com-
munity of sages living together, or to the entire community of sages scattered 
throughout the earth, or to a world in which everyone has achieved sagehood.28 
If the sages build their own city, be it a local or a global one, they will not 
construct any temples or gymnasia; if the sages live among people who do con-
struct such things, they will simply not treat any existing structures as temples 
or gymnasia. Temples are places where conduct that is ordinarily permitted is 
forbidden (as sacrilege); gymnasia are places where conduct that is ordinarily 
forbidden (public nudity) is permitted. Zeno is rejecting such artificial divi-
sions; just as the Cynics rejected the idea of different rules of conduct in pri-
vate and in public, so Zeno is rejecting the ideas of different rules of conduct 
in different locations.29 Zeno’s rule that there is no part of the body that must 
always be covered (D.L. VII.1.33) converts the whole world into a gymnasium.

Yet if the rules of the ideal community hold for sages in the here and now, 
what are we to make of the claim, ascribed to Zeno and Chrysippus (D.L. 
VII.1.121; Seneca, Otio III.2), that the sage will, when circumstances call for it, 
take part in ordinary civic institutions such as politics and marriage? Perhaps 
there is a difference between the way a sage interacts with other sages and the 
way he interacts with ordinary people.30 The Stoic reverence for both Socrates 
and Diogenes perhaps required some way of reconciling the marriage and (ad-
mittedly limited) political participation of the one with the antinomianism of 
the other.31 (As part of the de-Cynicizing of Stoicism, later Stoics would defend 

28 Schofield 1991 argues that the Zenonian republic was an individual community; Erskine 
1990 and Vander Waerdt 1994c defend a cosmopolitan interpretation. One of Schofield’s argu-
ments (1991, 26) is that we cannot imagine “what it would mean to rule that women are to be 
held in common” unless Zeno is describing “a community whose members are known to one an-
other and live in more or less close proximity to one another.” But Zeno’s “community of wom-
en” means that sexual liaisons are to be open and based solely on mutual consent; to internation-
alize this is simply to deny that such freedom of choice stops at national borders. Helen and Paris 
were practitioners of “community of women” in its internationalized form.

29 Plutarch (Stoic. Rep. 1034b) attributes to Zeno a somewhat different reason for the pro-
hibition on temples, namely, that nothing made by human hands can be sacred. The ban on cur-
rency might have a similar motivation.

30 For example, if community of women holds between sage and sage but not between sage 
and fool, the sage might commit adultery with Crates’ wife Hipparchia, but not with Menelaus’ 
wife Helen.

31 Seneca offers a different interpretation (Otio III.2–3, VIII.1–4). By Zeno’s and Chrysip-
pus’ rule, a sage will participate in politics unless something prevents him. But, says Seneca, if 
the state is too corrupt to obey the sage’s advice, that will be enough to prevent him. Every state, 
however, is too corrupt to obey the sage’s advice, as the fate of Socrates in Athens (and, by impli-
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marriage and political activity as expressions of the natural tendencies of social 
animals.)

Who are the citizens of the Stoic cosmopolis? Some sources tell us that 
only the wise are its citizens (D.L. VII.1.33; Philodemus, Herc. 1428.7–8; Plu-
tarch, Lyc. 31); others extend its citizenship to all rational beings (Cicero, Off. 
I.50–51, Leg. I.61; Plutarch, Alex. Fort. VI.329a–c). A possible solution is of-
fered by Dio Chrysostom (Or. XXXVI.23): Human beings (i.e., unwise ones, 
actual ones) get counted as citizens of the cosmopolis along with gods in the 
same way that, in human cities, children get counted as citizens along with 
adults, because they have a natural potentiality for the functions of citizenship 
even if they cannot yet exercise that potentiality. Schofield (1991, 78) argues 
convincingly that Dio’s position is likely to have been the orthodox Stoic one. 
The cosmopolis, then, is both a community of everyone potentially and a com-
munity of the wise actually (cf. Obbink 1999).

What are the normative implications of the cosmopolis? According to Ci-
cero (Leg. I.61–2), once we recognize our true status as citizens of the cosmos, 
we will naturally be led to despise ordinary concerns (which sounds Zenonian 
enough) and to start making orations, enacting legislation, praising the virtuous, 
protecting the weak, punishing the wicked, and ruling nations—all of which 
sounds rather more Roman than Zenonian. Knowing where the contributions of 
Zeno and Chrysippus end and Roman influence begins is accordingly difficult. 
But we can be reasonably confident that the early Stoics regard the cosmopolis 
as governed by a moral law that supersedes positive law. Zeno describes the hu-
man race as sharing citizenship in common, nurtured by a common law (Alex. 
Fort. VI.329a–c), and Chrysippus identifies law as the supreme ruler, the crite-
rion of justice and injustice, and the standard of correct conduct for political 
animals (Marcian, Institutes I.2.25, as quoted in SVF III.314). The only true 
law—that is, the only rule that has normative authority—is right reason (Cicero, 
Leg. I.23; Marcus Aurelius, Med. IV.4). The justice it defines is natural, not con-
ventional (D.L. VII.1.128; Cicero, Leg. I.28, 44). It is the same for all times and 
places, and statutes which deviate from it are not genuine laws but instead have 
no better status than the dictates of a criminal gang (Cicero, Leg. I.17–19, 42, 
II.8–14; Rep. III.33; cf. Augustine, CD IV.4). Anyone who does violate the natu-
ral law will be punished, even if he escapes all worldly punishments, because the 
worst penalty of all is to be in violation of one’s nature as a rational being (Ci-
cero, Off. II.36; Lactantius, Inst. VI.8 [cf. V.11]; Epictetus, Diss. IV.1.118–22).32

cation, Seneca under Nero) shows; so the Zeno-Chrysippus rule in effect rules out political par-
ticipation entirely. If someone advises “Sail, but not on any sea where storms are likely to occur,” 
that, Seneca concludes, amounts to the advice “Do not sail.”

32 It is interesting to see how the basic Antiphonian idea of natural penalties is developed in 
a consequentialist direction by Xenophon and Epicurus, and in a nonconsequentialist direction 
by Plato and the Stoics.
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For later natural law thinkers like Aquinas and Locke, obedience to the 
law of nature involves obedience to certain rules that right reason discovers to 
be appropriate for human beings. This is arguably true for the later Stoics as 
well—as evidenced by the casuistical debates recorded in Cicero’s On Duties, 
and the lists of appropriate Stoic actions in Diogenes Laertius (VII.1.107–9). 
But is it likewise true of the early Stoics? Vander Waerdt (1994c) argues that 
the early Stoics have a dispositional rather than a rule-following conception of 
natural law; the law the sage follows is his own judgment, but his judgment 
is based on an insight into the requirements of the particular situation, rather 
than on the application of an abstract rule. By the time of Seneca (Ep. 94–5) 
the official Stoic doctrine was that the wise man will grasp and apply precepts 
(praecepta), but Seneca’s discussion shows that the question had once been a 
matter for debate.33 Most of the regulations in Zeno’s Republic might be seen 
less as rules than as the waiving of rules: One need not treat any one place as 
special (temples, gymnasia), one need not cover any particular body part, one 
need not abstain from sexual intercourse with another’s spouse—though the 
prohibition on currency is less easy to fit into this pattern.34

Subsequent generations saw a transition from the Cynic-leaning Stoicism 
of Zeno’s and Chrysippus’ era to the more Aristotelian Stoicism of Panaetius 
and his contemporaries. This transition involved two major changes: a shift 
from an ideal of nature-as-recovery to an ideal of nature-as-completion, and 
a greater willingness to take our socially assigned roles as well as our natu-
ral ones into account in defining that completion. The result was a fuller en-
gagement with the social and legal institutions of the day, and, accordingly, 
a greater need to sort out the good from the bad in such institutions, rather 
than simply rejecting them in toto in the manner of the Cynics; Diogenes of 
Babylon, in particular, marks such a turning point. This helps to explain the 
later Stoa’s casuistical turn, and thus the development of a more rule-oriented 
version of natural law.

What Zeno and Chrysippus had accomplished was to take a way of life—
the stern independence of the Cynic—and turn it into a logical system so pow-
erful and rigorous that it quickly placed other schools on the defensive. The 
Stoics soon came to set the philosophical agenda and terms of debate for the 
Hellenistic era, so that even those who argued against Stoic doctrine had to 
use Stoic concepts and terminology. Dazzling dialectical skill in pursuing the 
implications of an argument to the end, however paradoxical, was the way to 
win Greek minds. But it was not the way to win Roman minds; the next stage 

33 Seneca’s example of an antirule Stoic, however, is Ariston, who is generally so unorthodox 
that he is dangerous to generalize from. On the whole question of rules versus insight in Stoicism, 
see Kidd 1979; Inwood 1986; Annas 1993, 96–108; and Striker 1996b.

34 But it is, of course, a literal application of the Cynic injunction to “deface the currency” of 
convention.
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in the development of ancient philosophy would need a new approach—and 
it got one. With Diogenes of Babylon, the Stoa begins to turn its face to the 
West. It is Diogenes who begins the process of bringing the Stoa into engage-
ment with the social and legal institutions that frame and permeate our quotid-
ian practical experience. Significantly, it is also Diogenes who joins the delega-
tion (155 B.C.) that brings Greek philosophy to the Roman world.

The Stoa conquered Greece by learning logic. To conquer Rome, it would 
learn law.

Further Reading

The writings of the Hellenistic philosophers survive mostly in fragmentary 
form. An excellent source by Long and Sedley (1987) provides texts and trans-
lations of quotations and testimony with valuable interpretive material. Two 
recent volumes stand out as the indispensable starting point for further study 
of the philosophy of law in the Hellenistic and Roman periods. The best syn-
optic account of Hellenistic philosophy is Algra et al. 2000, with separately 
authored chapters placing the thinkers discussed in this chapter in a wider 
philosophical context. Rowe and Schofield 2000 contains an extensive section 
on Hellenistic philosophers, including discussions of Cynicism, Epicureanism, 
Stoicism, and particular thinkers. An illuminating general study of Hellenistic 
moral and social thought is Annas 1993. Laks and Schofield 1995 is a helpful 
collection of essays on Hellenistic social and political philosophy emphasizing 
themes of justice and generosity. Vander Waerdt 1994b includes articles on the 
Stoic and Skeptic reception of Socrates. Sorabji 1993, though primarily con-
cerned with the moral status of animals, offers fascinating information and re-
flections on all aspects of Hellenistic moral and social thought.

The standard collection of fragmenta and testimonia for Theophrastus 
(it does not include the works which survive complete) is Fortenbaugh et al. 
1992. The collection of essays by van Ophuijsen and van Raalte (1998) is a 
good introduction to Theophrastus. For other early Peripatetics, text, transla-
tion, and commentary for Demetrius of Phalerum is provided in Fortenbaugh 
and Schütrumpf 2000, and for Dicaearchus of Messana in Fortenbaugh and 
Schütrumpf 2001. Stern 1968 is a careful study of the “cosmopolitan” passages 
in the letter To Alexander on Kingship attributed to Aristotle.

The best source of Epicurus’ writings and testimonia in translation is by 
Inwood and Gerson 1994. Mitsis 1988 is the definitive study of Epicurus’ ethi-
cal and social thought. Schofield 1991 is a carefully detailed and persuasive 
study of the evidence for the political theory of Zeno and the early Stoa. Set-
ting the same evidence in a broader historical and political context, Erskine 
(1990) defends a more democratic and egalitarian interpretation of the early 
Stoics. Ierodiakonou 1999 includes useful articles on Stoic social theory. An 
important discussion of late-Stoic casuistry is Annas 1989.



Chapter 6

LAW IN ROMAN PHILOSOPHY
by Brad Inwood and Fred D. Miller, Jr.1

6.1. Historical Overview of Roman Law and Legal Thought

Legal philosophy in late antiquity must be understood in relation to Roman 
law, a system which continued to evolve from the traditional founding of Rome 
(753 B.C.) until the fall of the Eastern Roman (or Byzantine) Empire (A.D. 
1453). Rome was at first ruled by kings about whom little is certain. A set of 
laws attributed to them (leges regiae) and compiled by Papirius a priest (pon-
tifex) were probably statements of customary and religious norms, concerning 
marriage, family relations, funeral rites, and so forth (Johnson, Coleman-Nor-
ton, and Bourne 1961, 3–6). The Roman Republic (509–27 B.C.) was initially 
threatened by internecine conflict between the patrician and plebeian orders. 
This was resolved in part through the Twelve Tables (451–450 B.C.), a written 
public code composed by officials called decemviri, which could not be arbi-
trarily changed by patrician magistrates. This collection of statutes, which the 
Roman historian Livy called “the fount of all law, public and private” (Roman 
History 3.34.6, trans. Jones), was lost, although many quotations, paraphrases, 
and descriptions were preserved by later Roman authors (Johnson, Coleman-
Norton, and Bourne 1961, 9–18; Warmington 1967; see also A. Watson 1975).

The republican constitution had three elements: the magistrates, the sen-
ate, and the assemblies. The important magistrates (most holding office for a 
year) included the two consuls, praetors (both of whom held a coercive pow-
er termed imperium, which entailed a judicial capacity), aediles (whose gen-
eral concern was maintenance of public order through adherence to regula-
tions), quaestors (whose responsibilities were largely financial), and censors 
(in charge of census and supervision of morals). In emergencies, usually on 
the advice of the senate, a magistrate with imperium could nominate a dic-
tator who, if approved by the senate, would hold supreme imperium for at 
most six months. The senate (literally “council of elders”) had a purely advi-
sory role based on auctoritatas, a morally binding authority, but it eventually 
became the dominant political body. Ideally, it had 300 members (later 600) 
who were mostly former magistrates and had lifelong tenure. Among the vari-

1 Sections 6.2–5 were written by Brad Inwood, and Sections 6.1 and 6.6 by Fred Miller. Sec-
tion 6.1 benefited from suggestions by Thomas Banchich and Richard Epstein. Portions of In-
wood’s discussion appear in an expanded and more fully developed form in Inwood 2003. Sec-
tions 6.4 and 6.5 owe a great deal to the assistance of Fred Miller. All translations are by the 
authors unless otherwise indicated.
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ous assemblies, the oldest was the curiate (comitia curiata), composed of thirty 
curiae, which ratified the Twelve Tables but gradually lost importance. The 
most powerful assembly was the centuriate (comitia centuriata), organized into 
classes based on wealth as an index to military capacity, which elected magis-
trates such as the consuls with supreme power (imperium) and had the right 
to declare war or ratify treaties. The tribal assembly (comitia tributa) elected 
lower magistrates and adjudicated some non-capital cases. Finally, to help 
resolve their conflict with the patricians, the plebeians formed their own as-
sembly (concilium plebis), presided over by ten tribunes, which gradually be-
came an important legislative body. The tribunes acquired increasing power, 
including the right to veto the proposals of magistrates and fellow tribunes. 
These assemblies underwent changes. For example, the patrician and plebeian 
membership of the tribal assembly gradually melded with the purely plebeian 
membership of the plebeian assembly, so that the tribal assembly became the 
dominant legislative and electoral body in republican Rome.

Every adult male citizen was a member of the curiate, centuriate, and trib-
al assemblies, and every plebeian (the vast majority of citizens) had a right to 
membership in the plebeian assembly. Although all citizens could vote, their 
votes were tallied in groups, whether curia, tribe, or century (the last weighted 
in favor of wealthy citizens who could afford to arm themselves more fully). 
The Romans recognized different sources for law (ius, pl. iura). In the Repub-
lic, a measure approved by an assembly was called a statute (lex, pl. leges). The 
acts of the plebeian assembly (called plebiscita) had the force of law binding on 
all citizens after the enactment of the Hortensian statute of 287 B.C. An assem-
bly’s powers were limited, because it could not initiate legislation. It could only 
approve or reject a measure placed before it by a magistrate, which had been 
previously discussed and approved by the senate. These resolutions could be 
vetoed by a tribune or a magistrate with imperium before the assembly had the 
opportunity to act on them. The edicts proclaimed by magistrates were also 
regarded as laws. In some instances, these edicts served to confirm resolutions 
of the senate (senatus consulta).2

Jurists (iuris consulti or prudentes) also played an important role in the 
development of Roman law (see Lenel 1889; Frier 1985; Bauman 1971; and 
Johnston 2000). Originally priests but later normally former magistrates, they 
were legal experts who advised the praetor as members of his council. Some 
jurists wrote widely circulated manuals, including Quintus Mucius Scaevola 
(consul in 95 B.C. and author of an influential treatise on civil law), his pu-
pil Aquilius Gallus (praetor in 66 B.C.), Servius Sulpicius Rufus (consul in 51 
B.C.), and Alfenus Varus (interim consul 39 B.C.). There was also a school 
(secta or schola) in the senate that discussed legal issues. The jurists wrote an-

2 Johnson, Coleman-Norton, and Bourne 1961 and Crawford 1996 are collections of laws, 
edicts, rescripts, and other legal documents. See A. Watson 1974.
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swers to legal questions (responsa prudentium) concerning the interpretation of 
laws and official edicts. They also assisted in the drafting of legal documents 
such as contracts and wills, and they advised judges and disputants in lawsuits. 
Their opinions were embodied in court decisions which served as precedents 
for later decisions. The jurists influenced the interpretation of the unwritten 
(non scriptum) law or custom (mos, pl. mores), which, like the Greeks, the Ro-
mans distinguished from written (scriptum) law.

The historian Polybius (ca. 200–ca. 118 B.C.) viewed the Roman constitu-
tion as the true exemplar of the “mixed constitution,” combining monarchical, 
aristocratic, and democratic elements:

[I]t was impossible even for a native to pronounce with certainty whether the whole system was 
aristocratic, democratic, or monarchical. This was indeed only natural. For if one fixed one’s eyes 
on the power of the consuls, the constitution seemed completely monarchical and royal; if on that 
of the senate it seemed again to be aristocratic; and when one looked at the power of the masses, 
it seemed clearly to be a democracy. (Polybius, Histories VI.11.12, trans. Paton)

Within the Roman Republic, as described by Polybius, each branch has dis-
tinct powers: The consuls are the supreme magistrates, especially in matters of 
war; and they summon assemblies, introduce measures, and preside over the 
execution of decrees. The senate controls public finance, investigates public 
crimes such as treason, conspiracy, and assassination, and is in charge of em-
bassies to foreign countries. The popular assemblies have sole constitutional 
authority (kurios) over the imposition of honors and punishments and to be-
stow offices. Also, writes Polybius, “the people have the power [kurian] of 
approving or rejecting laws [nomôn], and what is most important of all, they 
deliberate on the question of war and peace” (Histories VI.14.10, trans. Pa-
ton). The three parts of the constitution are each able, if they wish, to counter-
act and cooperate with the others in various ways. For example, although the 
people are obliged to be submissive and deferential to the senate (VI.17.1), the 
assemblies can curb the traditional authority (exousia) of the senate and the 
tribunes can prevent it from acting (VI.16.3–4). Polybius admires the Roman 
system involving separated powers with checks and balances: “Such being the 
power that each part has of hampering the others or cooperating with them, 
their union is adequate to all emergencies, so that it is impossible to find a bet-
ter political system than this” (Histories VI.18.1, trans. Paton).

Polybius was the friend and teacher of Scipio Aemilianus, a powerful politi-
cian and the general who destroyed Carthage. Scipio shared Polybius’ ideal of 
the Roman balanced constitution, but feared its eventual decline. This ideal 
was increasingly jeopardized by the division between the rich and the poor, 
which was reflected in disputes within the Roman ruling class itself between 
the so-called populares (who tended to rely on tribunes and the tribal and ple-
beian assemblies) and the so-called optimates (who tended to rely on the sen-
ate and magistracies). The political order was shaken by a series of crises, in-
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cluding the attempt of the tribune Tiberius Sempronius Gracchus to institute 
land reform through the plebeian assembly and bypass the senate, leading to 
his assassination (133 B.C.). His reforms were continued by his brother, Gaius 
Sempronius Gracchus (d. 121 B.C.), one of whose laws required that juries be 
selected from the equites (cavalry). Although this was meant as a populist mea-
sure, it had the unintended consequence of empowering the publicani (tax col-
lectors) as an interest group and exacerbating political instability. L. Cornelius 
Sulla used an army to have himself appointed dictator with unspecified tenure 
(81–79 B.C.). A succession of violent conflicts among powerful holders of im-
perium, including Marius, Pompey, Julius Caesar, Marc Antony, and others fi-
nally brought down the Republic. 

Marcus Tullius Cicero (106–43 B.C.) was an influential figure during this 
tumultuous period. Scion of an affluent but not politically established family, 
he studied law under the jurist Mucius Scaevola and gained personal influ-
ence through his rhetorical skill and successes in the law courts. A supporter 
of optimate tactics, Cicero defended the Roman Republic as a mixed constitu-
tion without parallel. He studied philosophy in Athens, consorted with Greek 
intellectuals in Rome, and popularized Greek philosophy among his compa-
triots. Late in life, forced to withdraw from politics, he wrote dialogues deal-
ing with legal philosophy, including On Duties, On the Commonwealth (with 
Scipio Aemelianus as an interlocutor), and On the Laws, the latter two mod-
eled after Plato’s dialogues. He criticized the traditional jurists for concentrat-
ing on particular laws, for example, “about water running off roofs or about 
shared walls,” and neglecting questions about the source of law and justice 
(Leg. I.14). (His views are discussed in Section 6.2 below.) After the assassina-
tion of Julius Caesar (44 B.C.), Cicero reentered politics only to be killed on 
order of his nemesis Marc Antony, who was in turn defeated by Caesar’s neph-
ew, Octavian, who, as Caesar Augustus, gained constitutional control of the 
state in 27 B.C. Despite his claim that as “first man” (princeps) he had restored 
the republic, Augustus was in fact the first Roman emperor. 

The history of the empire has two main periods: the principate (27 B.C.–
A.D. 284) and dominate (A.D. 284–585).3 During the early principate, legal 
authority shifted increasingly to the emperor to whom the people had com-
mitted its “entire authority and power” (Justinian, Dig. I.4.1). Legislation by 
assembly gave way to imperial enactment (constitutio), and the last statute (lex) 
was passed under the emperor Nerva (ruled 96–98). At first the emperor relied 
on the senate to approve his proposals, but this procedure became increasingly 
perfunctory and finally ceased. Nevertheless, there was considerable interest 
in the law during this period. During the reign of Augustus there arose two 
contending legal schools (intellectual movements, not educational institu-
tions) in the senate: the Proculians and the Sabinians. Since the former school 

3 See Buckland and Stein 1975 and Schulz 1967 for law in the Roman empire.
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(founded by Labeo, a critic of Augustus) challenged the more traditional view 
of the latter (under Capito), there ensued vigorous debate over jurisprudence. 
Augustus granted certain jurists the right to give answers with the force of law 
(ius respondendi), although this practice died out during the second century 
A.D. The emperors increasingly relied on edicts, legal decisions, and rescripts 
(written answers to queries by officials). The power of the jurists in the senate 
waned under Emperor Hadrian (117–138), but one of his rescripts did estab-
lish that the concurrent written opinion of privileged jurists had the force of 
law, although a judge could use his discretion if the jurists’ opinions disagreed.

During the first two centuries of the Roman Empire, Stoic philosophers 
made important contributions to legal thought. These included, most notably, 
the statesman and dramatist Seneca (1–65), the freed slave Epictetus (60–140), 
and the emperor Marcus Aurelius (b. 121, ruled 161–180). (They are discussed 
in Sections 6.3–5 of this chapter.)

Throughout the course of the Roman Empire, there continued, however, to 
be considerable scholarly interest in jurisprudence (see Honoré 1994).4 Many 
ancient treatises on this subject have unfortunately perished, although numer-
ous excerpts were preserved in Justinian’s Digest (see Chapter 10, Section 10.1, 
of this volume). In the first century A.D., Masurius Sabinus published Three 
Books on Civil Law, a collection of opinions of jurists. Like other scholars, he 
distinguished civil law (ius civile), which applied only to Roman citizens, from 
the law of nations (ius gentium), that is, Roman law concerning cases involving 
foreigners and Romans (as in international commerce). He also distinguished 
different kinds of civil law—law of succession, law of persons, law of obliga-
tions, and law of things—an approach followed by later writers. Many collec-
tions of juridical opinions circulated during the first three centuries A.D., in-
cluding the Epistulae of Proculus (mid-first century) and of Neratius Priscus (d. 
after 133), the Digesta of Julian (second century), the Digesta and other works 
of Celsus (second century), the Enchiridion of Pomponius (second century), the 
Quaestiones and Responsa of the highly revered Papinian (d. 212), the Institutes 
of Marcian (early-third century), and the many works of Paul (d. after 235), 
fragments of which were later collected in the extant Sententiae or Opinions. 
Of special interest to modern legal scholars is the Institutes of Gaius (ca. 160), 
of which a manuscript was discovered in 1816.5 The only work of a jurist to 
survive substantially intact, it covers the law of persons, property rights and in-
heritance, and legal actions. Ulpian (d. 228), perhaps the most influential of the 
jurists, published a Digest and numerous other works with many citations of his 
predecessors. The extant Epitome was a later compilation of excerpts from his 

4 Robinson 1997, chap. 3, gives a valuable overview of critical editions, translations, and 
studies of the extant texts.

5 Gordon and Robinson 1988 is a text and translation. Honoré 1962 is a study of Gaius.
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writings.6 The last of the great jurists was Herrenius Modestinus (third century). 
The Vatican Fragments (mid-fourth century) is a valuable extant collection of 
extracts from Papinian, Paul, and Ulpian, as well as later rescripts and opinions. 
Also surviving is the Mosicarum et Romanarum Legum Collatio (composed be-
tween ca. 390–438), which compares Roman law with Mosaic law, quoting legal 
experts (on Mosaic law see Chapter 7, Section 7.1, of this volume).

These authorities tended to be scholars and editors rather than original 
legal thinkers. But their works were widely read and often cited in legal de-
cisions. Some of them (e.g., Proculus, Neratius Priscus, Celsus) favored the 
more rigorously principled Proculian viewpoint, and others (e.g., Masurius 
Sabinus, Cassius Longinus, Julian, Gaius) favored the more traditional and 
pragmatic Sabinian position. Their differences in legal philosophy resulted in 
disagreements on some particular issues, for example, on whether the price of 
something must be pecuniary (Proculians) or can consist in other goods as in 
barter (Sabinians) (see Gaius, Inst. III.140–1). Some of them, especially Gaius, 
Paul, and Ulpian, were strongly influenced by the discussions of nature and 
law in Aristotle and the Stoics, although they understood these concepts dif-
ferently. For example, Gaius generally follows Aristotle’s treatment of law and 
justice, including his distinction between the natural and the legal. Gaius dis-
tinguishes civil law, “which each people makes for itself” and is “peculiar to 
itself,” from the law of nations (ius gentium), which is common to all peoples: 
“The law which natural reason makes for all mankind is applied in the same 
way everywhere.” Gaius here suggests that commonality of legal practice is evi-
dence of its reasonableness. Differences of civil law reflect local conventions 
that were in effect different ways of implementing general principles (e.g., that 
promises are binding). Gaius expresses a Roman legal viewpoint that support-
ed toleration of different local legal systems. According to Gaius, natural rea-
son also reveals natural law (as in the case of the right of first acquisition), so 
that the law of nations is, in effect, equivalent to natural law (Inst. I.1, II.65–6; 
cf. Justinian, Dig. I.1.9; see Honoré 1962, chap. 6). Ulpian, in contrast, sharply 
distinguishes these concepts:

Private law is tripartite, being derived from principles of natural law, law of nations, or civil law. 
Natural law is that which nature has taught to all animals; for it is not a law specific to mankind 
but is common to all animals […]. Out of this comes the union of man and woman which we call 
marriage, and the procreation of children, and their rearing […]. The law of nations is that which 
all human beings observe. That it is not co-extensive with natural law can be grasped easily, since 
this latter is common to all animals whereas the law of nations is common only to human beings 
among themselves. (Ulpian, Inst. I ap. Justinian Dig. I.1.1)

Using this distinction, Ulpian reasons, for example, that slavery and conse-
quently manumission belong to the law of nations, “since, of course, everyone 

6 Translated by Muirhead 1880.
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would be born free by the natural law” (Ulpian, Inst. I ap. Justinian Dig. I.1.4; 
cf. 3–4). Ulpian agrees here with other jurists such as Tryphoninus (Disputa-
tions VII ap. Justinian Dig. XII.6.64) and Florentinus (Institutes XII ap. Justin-
ian Dig. I.5.4) (see Carlyle 1936, vol. 1: 39). Unfortunately, the crucial distinc-
tion between natural law and the law of nations is not further clarified in the 
surviving texts of the jurists. Nor do they explain their use of the term “nat-
ural,” which seems to be used for what they regard as normal or reasonable 
(Levy 1949, 7; Kelly 1992, 57–63).

Concerning the concept of law, the jurists drew on Greek orators and phi-
losophers in an eclectic way. Marcian quotes Demosthenes and Chrysippus. 
Drawing on Demosthenes, he mentions three reasons why everyone ought to 
obey law: “It is a discovery and a gift of god”; “it is a resolution of wise men, a 
correction of misdeeds both voluntary and involuntary”; and “it is the common 
agreement [sunthêkê] of the polis according to whose terms all who live in the 
polis ought to live.” Papinian echoes this view, when he defines a statute (lex) as 
a “resolution of wise men” and “a communal covenant of the state” (Definitions 
I ap. Justinian Dig. I.3.1). Marcian also appeals to Chrysippus, “a philosopher of 
supreme Stoic wisdom”: “Law is king over all divine and human affairs. It ought 
to be the controller, ruler, and guide of good and bad men alike, and in this 
way to be a standard of justice and injustice and, for beings political, by nature 
a prescription of what ought to be done and a proscription of what ought not 
to be done” (Marcian, Institutes ap. Justinian Dig. I.3.2, trans. Watson). Ulpian 
expresses a similar view, closely connecting law (ius) and justice (iustitia): Legal 
wisdom (iuris prudentia) “is an awareness of God’s and men’s affairs, knowledge 
of justice and injustice” (Rules I ap. Justinian Dig. I.1.10). Ulpian also remarks, 
somewhat obscurely, that civil law neither follows wholly nor diverges entirely 
from natural law or the law of nations, and that it is made by adding to or tak-
ing away from the common law (Inst. I ap. Justinian Dig. I.1.6). The surviving 
writings of the jurists have little else to say concerning the nature of law.

During the dominate (starting A.D. 284) the emperors wielded absolute 
political power. The later empire came to resemble an oriental despotism with 
the emperor as a god or, after the triumph of Christianity, God’s representa-
tive on earth. Deprived of independent authority, the jurists devolved into 
mere advisors to the emperor who possessed the ultimate legislative author-
ity. Nonetheless, the emperors and citizens alike recognized the lack of, and 
pressing need for, a comprehensive and consistent system of laws that would 
apply throughout the empire. At the beginning of this period, the Gregorian 
Code (ca. 291) and the Hermogenian Code (ca. 295), named after two officials 
of the Emperor Diocletian (reigned 284–305), undertook to systematize the 
rescripts of emperors.7 In an effort to resolve the many inconsistencies in the 

7 The word “code” translates codex, which indicates that the works were published as books 
with pages rather than as rolls. 
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extant legal literature, Emperor Theodosius II laid down the Law of Citations 
(426), which involved the following decision procedure: Follow the writings of 
Papinian, Paul, Ulpian, Modestinus, and Gaius; and secondarily follow other 
jurists cited by them. If these five disagree, follow the majority. If there is no 
majority, follow Papinian. If Papinian says nothing on the issue, the judge may 
use his own discretion. Finding this procedure insufficient, the emperor pro-
mulgated the Theodosian Code (438), which sought to combine the previous 
codes, laws, and juridical opinions into a consistent statement of public law 
(see Mommsen and Meyer 2002–2005; Pharr 1952; Harries and Wood 1993; 
Harries 1999). Laws were dated, with later laws given precedence. The law of 
citations was retained for citations of the jurists. The code itself was divided 
into sixteen books, of which the last eleven have survived in manuscripts. Ma-
terial from the other books was preserved in later works, especially the Jus-
tinian Code (528–555), the Lex Romana Visigothorum (506), and other legal 
codes of the Germanic barbarians. After the end of direct Roman rule in much 
of western Europe, the history of Roman legal thought continued in Constanti-
nople, the New Rome.8

6.2. Cicero

There is little original philosophy of law in ancient Roman thought, if “phi-
losophy of law” is understood in a narrow sense to designate a field distinct 
from political philosophy. But, for whatever reason, legal concepts enjoyed an 
extensive and vital use in the philosophical discourse of this era. The exploita-
tion of “law” and various legal concepts is especially associated with Stoicism. 
This is not without reason, although Platonism had a very important influ-
ence on Roman legal thought (as did, to a lesser extent, Aristotelianism and 
Epicureanism).9 The authors most characteristic of Roman legal philosophy—
Cicero, Seneca, Epictetus, and Marcus Aurelius—will be the focus of the rest 
of this chapter. Particular attention shall be paid to what is regarded as their 
most important contribution to legal philosophy: the idea of natural law.10

In the philosophical tradition it was Plato who first brought “law” and “na-
ture” into fruitful philosophical contact (see Chapter 3 of this volume). Early 
Stoicism pushed these ideas even further, in ways that remain controversial 
among scholars (see Inwood 1999; Vander Waerdt 1994c; and Chapter 5, Sec-

8 See Volume 7 of this Treatise, Chapter 1, for fuller discussion of the Roman jurists’ concep-
tion of law. See Chapter 10, Section 10.1, of this volume for further discussion of the Justinian 
code and its historical importance.

9 Although Lucretius (99–55 B.C.) lived during this period, his thought is more closely re-
lated to the Epicureans (and is discussed in Chapter 5, Section 5.5, of this volume) than to other 
Roman thinkers.

10 See also Colish 1985, chap. 6, for the issue of the impact of Stoicism on Roman law. More 
generally, see Johnston 2000, 622–3, 630–3.
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tion 5.6 of this volume).11 Natural law (or the “common law,” koinos nomos, 
the better attested term for early Stoics) is the perfected rationality of Zeus and 
the sage, giving orders about what is to be done and what is not to be done, 
orders whose content is one of two sorts. First, the common law commands 
that rational agents act virtuously, in accordance with their perfected reason 
and nature. These commands are immune to exception when left at this lev-
el of generality, but they are not definitively action-guiding since the virtuous 
thing to do is often to be determined by variable circumstances. Second, this 
law also provides more concrete guidance about how one should act by speci-
fying the kinds of things one should do in particular circumstances. But once it 
does this, it loses the immunity from exception that characterizes the broad in-
junctions to act virtuously. A natural law, then, is always imperatival; but if uni-
versal it will be to some extent vague, and if definite enough to be action-guid-
ing it will admit of exceptions (cf. Inwood 1999). This is a perfectly reasonable 
application of a conception of law to philosophical thinking: It reflects a gen-
eral truth about the relationship between laws or rules and moral behavior (a 
truth which Aristotle recognized when discussing equity in its relationship to 
laws), namely, by their very nature laws have a vagueness that demands flexible 
interpretation if the underlying purpose of attaining justice is to be achieved.

These Stoic ideas influenced Cicero (b. 106 B.C.), the Roman statesman 
and philosopher whose career spanned the most turbulent years of the late re-
public. He was first elected to public office in 75 B.C., won the consulship in 
63 B.C., and was preoccupied with the constantly decaying condition of the 
republic until his murder in 43 B.C. by the minions of Marc Antony. His early 
education included a thorough study of Greek philosophy, and he continued 
to read and write philosophical works throughout his life. The two works of 
Cicero that matter most to the present discussion are On the Commonwealth 
and On the Laws, which were composed during the 50s B.C. when Cicero was 
effectively deprived of political power yet constantly yearning to preserve the 
old Roman Republic of his ideals, one characterized by the enlightened lead-
ership of a stable elite and by a high degree of social cohesion.12 These works 
were part of a Ciceronian project to emulate Plato in a Roman context; Plato’s 

11 Contrast the views of Striker 1996b; Mitsis 1993; Mitsis 1994, who have argued with great 
vigor for a conception of natural law that is markedly at variance with that advanced by Vander 
Waerdt 1994c and Inwood 1999. For the purposes of this chapter it is reasonable to maintain a 
rather minimalist view about early Stoicism. 

12 In the dialogue On the Orator, a no less Platonic work composed at this period, Cicero 
shows enormous respect for the intellectual resources and integrity of Roman law and juriscon-
sults—this forms an important contrast to the relative dismissal of it in Leg. I.14–17. In his philo-
sophical treatments of law, Cicero is more concerned to argue for the central importance of the 
Twelve Tables, which are the foundational documents of the Roman legal tradition, than he is to 
grapple realistically with the actual state of law in his own day (see Section 6.1). Like the unphilo-
sophical orators of On the Orator, unphilosophical lawyers offered little to the vitality of Rome’s 
intellectual culture.
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Republic and Laws were the obvious models for Cicero when he conceived 
these works.13 

These are the first works of distinctively Roman philosophy of law which 
demand our attention. In On the Commonwealth Cicero presents us with a 
wide-ranging debate about the best constitution, arguing that the tradition-
al Roman manner of organizing a state is the closest to an ideal that one can 
achieve. In this debate a spokesman for Academic skepticism is the foil for 
both Stoic natural law theory (which argues that justice has a uniform founda-
tion in nature) and Epicurean conventionalism (which holds that justice is a 
function of utility in varied human societies). Cicero’s sympathy for the natu-
ral law position is manifest.14 But we must also take notice of the fact that at 
least in On the Laws the Stoic character of the theory is ambivalent. No matter 
how much sympathy Cicero had for Stoicism and despite his use of charac-
ters whose persona is Stoic, these works are emulations of Plato, and Cicero is 
himself an Academic by inclination as well as by choice. One of his teachers in 
the Academy, Antiochus of Ascalon, argued for the essential harmony of early 
Academic, Peripatetic, and Stoic philosophy, and Cicero could not avoid being 
influenced by this view—though it is a position which most members of those 
schools would have vigorously rejected. 

The Stoic influence on Cicero can be seen in his inclusion of a translation 
of the famous proem to On Law by Chrysippus in his own On the Laws I.18, 
though it is highly significant that throughout this work Cicero attributes Stoic 
ideas not to the school nor even to philosophers, but to “learned men.” Where 
Stoics are explicitly mentioned, it is in a discussion of the demarcation disputes 
between various Socratic schools and the importance of focusing on their com-
mon ground (Leg. I.53–6).15 Overall, the flavor of the books is heavily Platonic 
(as witnessed by the allusion to recollection at I.25) and for whatever reason 
Cicero has chosen to conceal the level of Stoic influence (see Inwood 2003).16 

13 A consideration of the impact of Cicero’s On the Laws and On the Commonwealth on the 
development of Roman jurisprudence is included in Vander Waerdt 1994a. See Atkins 2000, sec. 
5, for an excellent general account of these two works.

14 On the Commonwealth III contains a defense of the view that justice is natural, based on 
the famous reply of Diogenes the Stoic to Carneades. Hence, the Stoic credentials of that defense 
may well be more secure than the theory of On the Laws I. 

15 See also Leg. I.38, where in an Antiochean spirit Cicero emphasizes that differences be-
tween Stoics and Academics are merely verbal.

16 This issue cannot be discussed at length here, but for now one small observation might be 
made. The contrast between natural law and positive law is made in Off. III.68–9. In this book 
Cicero is most self-consciously speaking in his own Academic voice, having noted that his Stoic 
source, Panaetius, left him little to work with. Hence, the Platonic metaphors applied to natural 
law at the end of Off. III.69 (umbra, “shadow”; imagines, “images”) strongly confirm what we 
also see in On the Laws, namely, that Cicero associates what is natural in a normative sense with 
Platonic idealism and not necessarily with anything characteristically Stoic. On this and related 
issues, see also Ferrary 1995.
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Hence, it is difficult to distinguish with confidence the Ciceronian themes we 
can claim for the Stoics and those which we cannot—except where there is 
independent evidence that a given idea is Stoic (as indeed there is on many 
points). This indeterminacy with regard to the filiation of much of the argu-
ment, as well as the sketchy nature of what Cicero says here, help explain why 
these works have played a less prominent role in the large and well-aired de-
bates about the nature of natural law in Stoic thought.

It may seem peculiar to claim that On the Laws gives us a sketchy account 
of natural law, but this claim can be substantiated by looking at the text. First, 
though, the following general assessment made by Vander Waerdt should be 
invoked: Cicero’s twin goals in On the Laws were to “reformulate Stoic doctrine 
on natural law so as to make it practically useful, and to reformulate the [Ro-
man] ius civile so as to bring it into conformity with this modified Stoic theory” 
(Vander Waerdt 1994a, 4867). He also maintains that this project was unique 
and uniquely uninfluential. Vander Waerdt’s concern is to show that the Cice-
ronian project was uninfluential with regard to Roman jurisprudence, but it is 
just as true that it remained relatively unimportant in later ancient philosophy 
whether written in Latin or Greek. While the now fragmentary On the Com-
monwealth had a powerful impact in antiquity, just the opposite is the case for 
On the Laws. Zetzel’s suggestion (1999, xxi; see also Atkins 2000) is surely right: 
Cicero never completed the latter book, left off work on it in 51 B.C., and did 
not think it appropriate to publish it during his lifetime. Left incomplete—in 
part because changing political circumstances sapped his motivation and in part 
because he was likely unable to solve serious problems with the consistency and 
intellectual cohesion of the work as it stood in 51 (cf. Atkins 2000, 501–2)—the 
work was published posthumously and left to relative neglect for centuries.

In both On the Commonwealth and On the Laws the central idea is not that 
“law” in any narrow or well-defined sense is grounded in nature. What mat-
ters far more to Cicero is the claim that justice is natural. This is certainly the 
central point that emerges from On the Commonwealth, where Cicero explains 
what natural law offers us in contrast to human law:

[The wise man] alone can truly claim all things as his own, not under the law of the Roman peo-
ple but under the law of the philosophers; not by civil ownership but by the common law of 
nature, which forbids anything to belong to anyone except someone who knows how to employ 
and use it. (I.27)

This is a clear reflection of one of the Stoic paradoxes—that all things belong 
to the wise man, or that only the wise man is wealthy—and we should con-
clude that one purpose of the Stoic postulation of an ideal cosmopolis is to 
provide a city in which the paradoxical claims about the wise man are true. 
Later in the book (I.48–9) Cicero repeats the traditional idea that law is the 
bond that holds a society together, and suggests that the necessary condition 
for an ideally stable society is equality under the law. These themes are famil-
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iar from earlier Stoic and Cynic thought and ultimately stem, no doubt, from 
Plato’s Republic.

The claim that justice exists by nature rather than by potentially variable 
human convention is explored at greatest length in On the Commonwealth III, 
and it is this idea which we associate most readily with Cicero’s treatment of 
natural law.17 The principal philosophical claim, as far as philosophy of law 
is concerned, is that the naturalness and objectivity of moral virtues, includ-
ing justice, follows from some law-like feature of the natural order of things. 
The debate played out in Book III is important for political philosophy, but 
it seems that almost nothing in it turns on any conception of law. As with the 
earlier Stoics and with Plato, Cicero adorns an argument for natural justice in 
terms of “law” language; but the dress is paper thin.

The more definite claim that there is a natural foundation for specific laws 
(as opposed to the general institutions of justice) is distinct and far more dif-
ficult to defend. It is this claim which comes to the fore in On the Laws, espe-
cially in Book II. This is a hard position to defend, in part because of the com-
mitment Cicero makes to connect his broad claims about the virtue of justice 
and a “utopian” natural law (expressed in Stoic terms) with the specific con-
stitutional arrangements of the state sketched in On the Commonwealth. That 
he does take on this commitment in On the Laws is indicated by the following:

Then since we want to preserve and protect that form of the commonwealth which Scipio 
showed was the best in the six books of On the Commonwealth, and since all the laws must be 
fitted to that type of state, and since morals must be planted and we should not rely on the sanc-
tions of written laws, I will seek the roots of justice in nature, under whose leadership our entire 
discussion must unfold. (I.20, trans. Zetzel)

Moreover, the exposition of particular laws in On the Laws II–III is prefaced 
by a recapitulation of the utopian conception of natural law as nothing but the 
perfected practical rationality (in the commanding rather than the theoretical 
mode) of the wise person or the gods, buttressed by a repetition of the claim 
that any law which is subject to amendment or abrogation is eo ipso not a law 
at all.

The claim that there is a natural law, then, in contrast to the much more 
general and less challenging claim that there is a natural foundation for jus-

17 Cicero does, however, provide a very clear statement of the Chrysippean notion of natu-
ral law in a fragment of On the Laws III preserved by Lactantius, Inst. VI.8.7–9. It begins: 
“Indeed, true law is right reason in agreement with nature, distributed among all people, con-
sistent, and eternal; it summons to appropriate action by commanding, and by forbidding it de-
ters from wrong-doing.” Compare the translation of Chrysippus’ On Law in Cicero, Leg. I.18, 
which concludes that the natural law in question is the virtue of practical wisdom (prudentia). 
This kind of law is said to have the same features of irrevocability and independence of tempo-
ral and spatial contingencies that characterize the utopian natural law of Cicero’s On the Laws 
(see below).
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tice (and other virtues, too, as a result—see Leg. I.42–3) is one of two things. 
Either it is the claim that there is a divine law which is the perfected ratio-
nality of the gods, Zeus, or a perfected human mind (I.18–19, 21–7)—what 
we might call a Chrysippean conception of natural law, since Cicero is clearly 
translating the proem to Chrysippus’ On Law and drawing on Stoic defini-
tions when he identifies law with recta ratio (orthos logos, “right reason”)—or 
it is the claim that there are laws found in and constitutive of a polity that are 
grounded in nature via their relationship to the perfect divine law of gods and 
sages.

To see how sketchy the notion of natural law is in this text, we should con-
sider the options more closely. If by the natural law we mean the perfected 
rationality of Zeus commanding what ought to be done and forbidding what 
ought not to be done—that is, the Chrysippean notion of natural law—then 
we discover in the course of On the Laws I and the proem to Book II that its 
content seems to consist in the virtues and the pursuit of true Socratic utility 
by perfection of our rational nature and harmonization of it with the divine 
nature of the cosmos. Hence, its commands would be the sorts of injunctions 
to act virtuously which are insufficiently action-guiding and hence, from the 
point of view of legal requirements, more or less vacuous.18 But if we mean by 
natural law the detailed and contentful specific arrangements given in the rest 
of On the Laws, which are indeed laws that would fit nicely with the kind of 
state sketched in On the Commonwealth, then the problem for Cicero is acute. 
Are any of the laws which he gives in those books the sorts of permanent, in-
variant, unamendable, and irrevocable laws which he claims any law must be, 
on pain of not being any sort of law at all (Leg. II.13–14), antedating any writ-
ten or even conventional instantiation in society (II.8, 10–11, I.19)? No one 
reading the “laws” of Cicero will claim that these provisions for the idealized 
republic of Cicero’s historical imagination meet this standard. 

What we get, then, in On the Laws is a powerful and important argument 
for the natural foundations of justice. It begins in I.16 when Cicero announces 
that the origin of law and justice will be found in an understanding of human 
nature, especially our mind, our function, and our natural kinship and unity 
with other people.19 By I.21–35 Cicero is arguing for the divine origin of an 
immutable law which grounds all other laws; it is in itself a feature of the di-
vine mind, but is binding on us humans and our society because we share our 
nature with the divine. It is only human defects that limit the actualization of 

18 See Inwood 1999. At best, its content will be (as Vander Waerdt 1994c has argued) “ap-
propriate actions” (kathêkonta) subject to situational exceptions, but not necessarily fixed and 
irrevocable “laws” in the sense used in On the Laws.

19 This is, of course, not an idea original to Cicero or even to the Stoics. Yet it recurs consis-
tently in Stoic social and political thought and turns up as being of fundamental importance in 
Cicero’s On Duties, written a decade after On the Laws.
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our godlike potential, so that striving to emulate divine law is something natu-
ral for us as humans. Human perfection in virtue is our natural goal, so that 
the perfection of divine reason has lawlike authority for us, at least if we wish 
to perfect ourselves and live according to our true nature.

From this broad philosophical argument about the naturalness of human 
virtue and its kinship with the divine emerges the broadly Chrysippean claim 
about natural law, that it is perfected reason, human and divine, functioning 
as the basis and criterion for all normative claims about human behavior. This 
claim is a common inheritance of the entire Socratic moral tradition (I.37–9).

In the balance of On the Laws I Cicero argues for the naturalness of justice, 
as he did in On the Commonwealth III, although the book does end with a 
rhetorical conclusion that emphasizes our divine origins and the importance of 
our divine nature. But there is apparently nothing in either work which shows 
that the facts of nature which ground justice are themselves lawlike; there are 
only arguments against basing justice on utility and in favor of basing it on per-
manent and invariable facts of human and divine nature (including natural hu-
man sociability). What is divine, wise, perfectly rational, and so forth is genu-
inely “useful” to human beings and human societies, and just behavior is part 
of that usefulness.

In On the Laws, then, we find a straightforward identification of perfected 
practical reason and all the virtues that flow from it with “law” in the Chrys-
ippean sense, supported by a splendid exposition of those features of human 
nature which dictate this perfection.20 But the lawlike character of this moral 
and rational perfection seems to be exhausted by the imperatival and authori-
tative nature of the reason. Nothing else at this level is particularly lawlike; 
there is no derivation of a code of specific moral rules from this abstract natu-
ral law.21 Where the lawlike features come in is in Books II and III with the 
specific features of an ideal state. The problem for Cicero is to connect these 
two kinds of natural law to each other in the way that he claims is the case. 
But he utterly fails to do so, and the emphasis with which he announces the 
connection merely underlines this failure. He does not provide even one ex-
ample of a substantive law that meets the divine utopian criteria that he him-
self sets out. 

In short, Cicero leaves himself in the same dilemma in which many modern 
students of Stoic natural law seem to find themselves: He can have utopian 
law, which is equivalent to perfected rationality, or he can have substantial law, 

20 The central features of divine or natural law are recapitulated in the early chapters of 
Book II.

21 This is also the view of Schofield 1999b, 767, esp. n. 54: “The idea of natural law is some-
times taken to imply a code of moral rules […]. But although kathêkonta seem to form a system, 
the fact that they do is not connected in the sources with natural law, whose range of connota-
tions is as indicated above” in Leg. I.18–19.
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which inevitably fails to meet the demanding and inflexible standard that any 
perfection will have to manifest. It may be that modern critics of Stoic natural 
law are in the Ciceronian bind because of direct or indirect Ciceronian influ-
ence. It is tempting to guess that Cicero abandoned the project of On the Laws 
in part because he came to see its ultimate incoherence. Cicero perhaps real-
ized that you could not have substantive natural laws without equivocating on 
the term “law.”

It is, however, true that Cicero makes further and significant use of legal 
concepts in his moral philosophy. The most important example is perhaps the 
notion that moral decision making should be thought of (to some extent) on 
the model of legal determinations by a judge who deliberates about the right 
course of action in a legal case in light of a formula (“rule of procedure”) for 
the case in hand. Several passages of On Duties III reflect this notion (in par-
ticular, III.19–22, 50–53; see Inwood 1999, 120–6). The crucial fact to note in 
the present context is that this application of legal concepts is both quite inde-
pendent of the idea of natural law and, it can be argued, more philosophically 
rewarding than the proposals of On the Laws.

6.3. Seneca

Most of Seneca the Younger’s life (ca. 4 B.C.–A.D. 65) was spent both in pub-
lic activities and in studying and writing. He had been tutor to Nero, and after 
Nero assumed the throne, Seneca shared power with Burrus for several years. 
After Burrus’ death Seneca fell from favor and went into voluntary retirement. 
Subsequently he was accused of involvement in a conspiracy to kill the emper-
or, and ordered to commit suicide. One of the most gifted writers of his gener-
ation—known for his tragedies as well as for the prose works that are of great-
est interest to historians of ideas—he was the next Roman thinker to make a 
significant contribution to the philosophical use of ideas drawn from the law. 
Unlike Cicero, Seneca was a professed Stoic, but this did not make him an 
unreflective transmitter of traditional Stoic arguments and doctrines. He was 
consistently ready to disagree with his own school and to think through philo-
sophical problems in an independent-minded manner that he thought would 
be of interest to his Roman readers (see Inwood 1995). Throughout his works 
he employed various aspects of legal thinking in just this spirit. For Seneca 
was, like Cicero, educated as an orator in a culture where this in part involved 
extensive legal training; and he was also a politically active philosopher, though 
under the markedly different conditions of the Julio-Claudian age.

In some instances, Seneca understands law in a “real world” or narrow 
sense, that is, the ordinances and conventions of his own time. In the treatise 
On Anger, for example, Seneca consistently presents the law as a sober and 
unemotional force, able to punish, but doing so without the loss of control and 
partiality characteristic of an angry man (I.16.5–6). This is an unremarkable 
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connotation for “law.” Also familiar is the idea that laws are inflexible and of-
ten fall short of the subtlety needed to guide moral deliberations and evalu-
ation.22 Throughout the treatise On Favors, especially in Book III, Seneca ac-
knowledges this point as he argues that the morally significant relationship be-
tween willing donor and grateful recipient cannot be legislated. And, again in 
On Anger, Seneca emphasizes that law often has an excessively narrow focus:

Who is there who can claim that he is innocent under all the laws? And suppose that he can: 
what a narrow form of innocence it is to be “good” for legal purposes alone! The guidelines for 
appropriate action extend so much wider than those of the law. Piety, decency, generosity, justice, 
and honor demand so much, all of which lies beyond the scope of publicly promulgated law [pu-
blicae tabulae]. (II.28.2)

More interestingly, Seneca makes broad and creative use of various legal ideas. 
In particular, he exploits the Stoic notion of a natural law in a range of appli-
cations that have not often been discussed.23 This is almost certainly because 
he does not usually tackle the “problem” of natural law in the form which Ci-
cero’s unsuccessful experiment made canonical for the Latin tradition. Augus-
tine and Lactantius looked to Cicero rather than to Seneca for their reflections 
on the relationship between the realms of divine and human law. It is perhaps 
not surprising that Christian authors should have turned to the explicitly Pla-
tonizing Cicero rather than to the more clearly Stoic Seneca, since the Platonic 
account of transcendent values fits better with the demands of their theology. 
The popularity of the “Dream of Scipio”—the conclusion of Book VI of Ci-
cero’s On the Commonwealth—among Christian readers shows that it was con-
tent and not just classical prose style that enabled Cicero to make the mark he 
did on later authors.

When Seneca writes about natural law, he does so in a way that reflects his 
distinctive philosophical strengths and weaknesses. Hence, there is little for-
mal system in his use of the concept of natural law; unlike Cicero, he does not 
even try to use it as a solution to a formally stated philosophical problem. But 
he does think through several important philosophical issues in terms of vari-
ous creative applications of the idea of a natural law. These applications are, 
of course, interconnected, but they can be classified into five uses, outlined 
as follows: (1) The basic principles of Stoic ethics are thought of as “natural” 
laws for life. (2) The fundamental sociability of human nature is a special case 
of this kind of natural law, one that is rooted in our biological nature more 
obviously than are the principles of Stoic value theory. (3) The basic uniform 
operations of the physical world are also treated as “laws”; and so too (4) is the 

22 This point is, of course, made by both Plato and Aristotle.
23 A fuller account of this is given in Inwood 2003. The neglect of Seneca in discussions of 

natural law is puzzling, given his importance as an author in the Stoic tradition. G. Watson 1971, 
for example, virtually ignores him. But see Düll 1972, which confirms the realism and legal accu-
racy of Seneca’s handling of legal concepts.
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entire system of divinely ordained fate, which is providentially organized for 
the benefit of all rational animals. But for Seneca, the key sense of natural law 
emerges as (5) the natural and inevitable fact of human mortality, a sense of 
natural law which draws on all of the other senses of the term.

(1) In one of Seneca’s most important works, Moral Epistles, he applies the 
idea of law to moral concepts in a more direct way, one which transforms the 
notion of law into a philosophical tool for thinking about the overall gover-
nance of our lives. “What, then? Is philosophy not a law for life [vitae lex]?” 
(Ep. 94.39). Here he obviously is not using the term “law” (lex) in its literal 
sense. The claim that philosophy is a kind of “law for life” calls to mind the 
traditional definition of philosophy as an “art of life” (technê tou biou), and 
so yields an ethically important sense of “natural law.” Seneca often employs 
similar language in his description of general moral principles. For example, in 
the final book of On Favors, Seneca is outlining the great invariant moral prin-
ciples which those making moral progress, the proficientes, must cling to and 
use as a reference point in all of their practical decisions24:

Let him know that nothing is bad except what is shameful and that nothing is good except what 
is honorable. Let him allot the duties of life by reference to this standard; let him undertake and 
complete all his duties in accordance with this law, and let him judge to be the most wretched of 
mortals those who, no matter how great and splendid their wealth may be, are devoted to greed 
and lust and whose minds lie around in sluggish inactivity. (VII.2.2)

These are the “moral laws” that determine the basic values of things, and so 
make up the set of leges totius vitae (“laws for all of life”) (Ep. 95.57)25 and 

24 But it is important to remember that such laws are general, and that they do not dictate 
to the sage what he ought to do in specific cases. Consider Ben. II.18.4 (cf. Brev. Vit. XV.5): “Let 
me remind you repeatedly that I am not talking about sages, who take pleasure in whatever they 
ought to do and who have control over their own minds and who declare for themselves any law 
that they want and obey the law they declare […].” The self-imposed law of sages will, clearly, 
be in accord with the law of nature. But they do not experience it as an imposition from outside, 
dictated by a theory they happen to ascribe to. Rather, the law just is their own decision about 
what to do in the case at hand. In this passage, Seneca is considering choices about who to receive 
a favor from, an example of the kind of particular moral decision which people must make on a 
daily basis. But despite the fact that the law is a self-imposed decision, it is no doubt just as deeply 
rooted in the natural principles that underlie all of the passages considered so far. So too in Letter 
70. A wise man, then, lives as long as he ought to, not as long as he can, and the factors which go 
into deciding how long one ought to live are the kinds of situational particulars with which we 
are familiar from Aristotle’s account of morally sensitive deliberation in the Nicomachean Ethics: 
“He will see where he is to live, in what manner, and what he is to do. He always thinks about 
the quality of life and not about its length” (Ep. 70.4–5). Sometimes circumstances indicate a 
rapid acquiescence to threatening circumstances (70.5–7), sometimes a delay (70.8–10). There is 
a particularistic variability in how this kind of situation should be approached. Hence Seneca 
generalizes: “And so you couldn’t make a universal pronouncement on the question of whether, 
when some external force announces ‘death,’ one should anticipate it or just wait for it. For there 
are many considerations which can pull you in either direction” (70.11).

25 This may be the use of “law” that we see at Nat. 3 Pref. 16: “This makes one free not un-
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vivendi iura (“laws for living”) (Ep. 119.15). This kind of “law” can be used 
to guide character development (Ep. 108.6). It also serves to set a limit on the 
role that wealth and pleasure play in our lives, even on Epicurean principles,26 
and functions as a standard to which we refer when making choices.27 

(2) The application of legal ideas to moral principles also turns up else-
where. One of the principles (Ep. 95.51–3) asserts the fundamental community 
of all human beings (cf. Cicero, Off. III.20–22). Nature, he says, has made us 
all blood relatives (cognati) and instilled in us a love for our fellow humans, 
so that the basic moral principle which asserts our fundamental social bond 
to our fellow man is also a law of nature. This moral principle is regularly re-
ferred to with the language of law, especially in On Favors. At III.18.2 the “law 
of humanity” (ius humanum) is an assertion of the common humanity of all, 
slave and free alike, and at VII.18–19 Seneca invokes the “bond of the law of 
humanity” (societas iuris humani), which is broken by the actions of the blood-
thirsty tyrant28; the same kind of basic bond is referred to as a law of nature 
(lex naturae) at On Favors IV.17.3 (see also Clem. I.18.2, 19.1–2).29 The idea 
that the natural social bonds between humans are like laws relates directly to 
the idea of a cosmopolis, a universal polity of reason. This idea, which has its 
roots in Cynic claims and was adopted by both Zeno and Chrysippus among 
earlier Stoics as well as by Cicero in his On the Laws (especially in II.5), turns 
up in Seneca as well. Although it plays an important role in the fragmentary 
treatise On the Private Life, Seneca’s version of Stoic political thought30 does 

der civic law [the ius Quiritum] but under the law of nature.” Cf. Ep. 65.20–22 on the freedom 
that we have under the law of nature. In both of these cases it is our ability to see the minimal 
value of life, and so to part with it readily, that constitutes our freedom under natural law. But 
this assessment of the value of life is precisely one of the basic axiological claims of Stoic ethics. 
Similarly for the law of death at Ep. 70.14–15: The eternal law makes it easy for us to die, a fact 
emphasized in its relation to human autonomy at Ben. VI.3.1.

26 See Ep. 4.10, 25.4, 27.9, where lex naturae is used to refer to the limits imposed by nature 
in Epicurean ethics.

27 Law as a kanôn (or “standard” to refer to) appears in the proem to Chrysippus’ On Law 
(SVF 3.314); see also Cicero, Leg. I.18.

28 This is again comparable to the view Cicero takes of Caesar’s tyranny in On Duties.
29 At Ep. 48.2–3 such bonds are called “the common law of mankind.”
30 Seneca’s own original reflections on political philosophy are perhaps best represented 

in his On Clemency, a now fragmentary treatise, addressed to the emperor Nero, which (in a 
striking departure from Roman political traditions) explicitly recasts the role of princeps (“first 
citizen”) in the tradition of Hellenistic monarchical regimes. Although this work shows the in-
fluence of earlier and Greek theories of monarchy, and although it stands out as an early ex-
ample of the speculum principis (“mirror of princes”) genre of political writing, there is little 
about the philosophy of law (as opposed to political thought) in the work. In Clem. I.19, how-
ever, the idea of natural law is invoked to reinforce the claim that clemency is the regal vir-
tue par excellence, and in the course of this discussion he advances the important but scarcely 
original argument that kingship is natural based on the analogy with the animal kingdom. The 
“king” bee is a model for human kings both in the natural legitimacy of his authority and in 
his mildness in the use of that authority: “the king himself has no stinger.” Setting aside the 
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not otherwise make extensive use of the idea of a universal commonwealth of 
reason:

We must grasp that there are two public realms, two commonwealths. One is great and truly 
common to all, where gods as well as men are included, where we look not to this corner or that, 
but measure its bounds with the sun. The other is that in which we are enrolled by the accident 
of birth—I mean Athens or Carthage or some other city that belongs not to all men but only a 
limited number. Some devote themselves at the same time to both commonwealths, the greater 
and the lesser, some only to one or the other. (IV.1)

(3) Seneca also uses legal language and ideas to express the familiar notion of 
a natural law as a uniform natural process or the principles which determine it. 
The underlying notions are fixity and nonarbitrariness, and therefore reliabil-
ity. For example, in On Anger Seneca emphasizes the irrationality of projecting 
onto the gods and the natural world the kind of vengeful mentality humans are 
capable of:

And so it is madmen and those who are ignorant of the truth who blame the gods for the sea’s cru-
elty, for torrential rains, and for a stubbornly prolonged winter, while all the time none of the things 
which harm or help us are directed specifically at us. For we are not the motivation for the cosmos 
to bring back summer or winter; they have their own laws, laws by which divine matters are worked 
out. We think too highly of ourselves if we think that we are worthy objects of such great activities. 
Therefore none of these things is done to hurt us, rather they are done to help us. (II.27.2)31

(4) Seneca does not restrict the language of law to individual phenomena 
that occur in an orderly, predictable, and stable way. In fact, he more often 
uses the language of law to refer to larger and more comprehensive patterns of 
events in the cosmos, often making it explicit that this is the same as fate. This 
is clear in On Providence:

I am not compelled and I suffer nothing against my will. It is not that I am a slave to god; I give 
him my assent, all the more so because I know that everything proceeds in accordance with a law 
[lege] which is certain and proclaimed for all eternity. The fates lead us and the first hour of our 
birth determines how much time remains for each person. (V.6–7)

This lawlike stability and predictability can also be expressed as a feature of 
the gods’ rationality (Nat. I Pref. 3; cf. II.35ff.). At one point he says, “consider 
too that external pressures do not compel the gods. Rather, their own will is 
an eternal law for them” (On Favors VI.23.1). In making a law for themselves 
by their rational decision, the gods provide us humans with the most reliable 
framework for our own lives, since they cannot change away from what is al-
ready determined to be the best possible arrangement: “Nor do they persist 

obvious defects of ancient entomology, this rhetorical argument for regal clemency has little 
philosophical force.

31 Cf. On Providence I.2; Ep. 65.19, 117.19; and frequently throughout the Natural Questio-
nes (e.g., Nat. III.15–16, VI.1.12).
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because of any weakness, but because they do not choose to deviate from what 
is best and because they had resolved on taking this path” (VI.23.2). This law-
like divine decree has built into it a consideration of the best interests of man-
kind.32 

Of course, it is one thing to know that the events of fate are governed by 
a lawlike rationality and quite another to know the details of what is to come. 
In Letter 101.5 Seneca says, “To be sure, time does proceed by a ‘fixed law’ 
[rata lege], but amidst obscurity. However, what is it to me if nature is certain 
about what I am uncertain about?” Seneca elsewhere argues that it is useful to 
know that whatever happens proceeds from a fixed law; and because it is a di-
vine law, he elsewhere maintains that this knowledge is a crucial component of 
piety toward the gods (Ep. 76.23). Not to see and accept that such unpleasant 
eventualities as our own death are governed by this law (stable, predictable, 
part of a benevolent plan) is folly. Daily uncertainty about such prospects is 
a source of wretchedness; the rational solution is to live each day as though it 
were our last (Ep. 101.7–8).

(5) Seneca concentrates heavily on the inevitability of the transitions and 
changes dictated by nature as part of what makes nature’s functioning law-
like. His interest in this feature of the general laws of nature is so strong that 
it makes sense to think of it as a distinct application of the metaphor, and to 
label it the “law of mortality” (lex mortalitatis) (see de Ira II.28.4; cf. de Vita 
Beata XV.5; Nat. VI.32.12; Ep. 94.7, 123.16). It is, of course, prominent in con-
solatory contexts. In To His Mother Helvia VI.8 Seneca refers to the “law and 
necessity of nature” (lex et naturae necessitas) that governs people’s comings 
and goings, and later in the same work (XIII.2) he explicitly claims that if we 
regard death not as a penalty but rather as a law of nature we will be able to 
conquer the fear of death. In the Consolation to Marcia Seneca (sec. 10, esp. 
10.3, 10.5) refers to the law governing human life. The “law of birth” (lex na-
scendi) is that we are mortal and transient beings; being born under the terms 
and conditions of this law, we cannot reasonably complain about it when the 
inevitable occurs. Of course, this idea also turns up elsewhere. In Letter 77.12 
Seneca emphasizes again features of the law of mortality into which we are all 
born: It is fixed and established, necessary, predictable and comprehensible, 
uniformly applicable to all. Death is a law for humans because it represents the 
impartial and fair terms under which we all live. Like any just legal regime in 
the human sphere, nature treats all its subjects alike (Ep. 30.11). 

Nature’s law has the same features as a good human law, and it is for this 
reason that it commands our rational allegiance. Just as Socrates in the Crito 
submitted to the laws of Athens because of his agreement to live under them 
as a fair bargain,33 so too the Stoic envisaged in Cons. Marc. 17–18 faces the 

32 Similar considerations lie behind the language of law at Ep. 16.5–6.
33 Alluded to at Ep. 70.9: “Socrates could have ended his life by starving himself and could 
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perils of life and death with tranquility and resolution just because those 
risks are part of what he or she chose as part of the overall bargain of life, 
and because those terms and conditions were, Seneca suggests in section 17, 
disclosed fully and honestly (“I deceive no one”). Complaint against misfor-
tune would, in the circumstances, be unreasonable: “After the promulgation of 
these laws [leges], if you raise children you exempt the gods from any resent-
ment, for the gods have promised you nothing for certain” (17.7). The seem-
ingly harsh facts of life, elsewhere called the law of mortality, are presented to 
us by nature in a speech that is honest and frank. There are facts of nature that 
we all know—or are deemed to know—and these are public and impersonal, 
known to all, like laws posted on public display. Anything one undertakes in 
the light of these laws is done on one’s own responsibility. It is either unfair or 
irrational to complain about the application of laws to which one has willingly 
bound oneself. In a similar vein, at Letter 91.15, Seneca considers our proper 
reaction to the often unpredictable power of fortuna (“fate”): 

None of this is grounds for outrage. We have come into a world where life is governed by these 
laws. If it suits you, obey. If not, leave however you like. Be outraged if any unfair conditions have 
been set down for you in particular; but if the same necessity binds the mighty and humble, then 
be reconciled with fate, by which all things are settled.

Even in this very brief discussion (see also Inwood 2003), it is clear that Seneca 
exploits the concept of law in a sophisticated philosophical way. Similar les-
sons can be drawn about his use of the idea of judgment (iudicium) or judging 
(iudicare), which is drawn quite concretely from the legal realm (see Inwood 
2004). Just as Cicero drew on the procedures of the praetorian tribunal in his 
account of how moral decision making might best be undertaken (see previous 
section and Inwood 1999), Seneca developed a range of valuable philosophical 
and moral ideas using the language and concepts of law. 

6.4. Epictetus

Both Epictetus and Marcus Aurelius, the other Stoics of the Roman empire 
whose works survive in extenso, make a similar and quite limited contribution 
to the philosophy of law in antiquity. This contribution is closely tied to the 
Stoic tradition of natural law theory and virtually devoid of the kind of inde-
pendent developments so visible in Seneca.

Epictetus was an ethnic Greek educated in Rome, with the greater part of 
his philosophical training coming from his study with the Roman knight Mu-

have died by lack of food rather than by poison. Nevertheless he passed thirty days in jail, waiting 
for death, not in the belief that ‘anything could happen and that such a long time gave grounds 
for many hopes.’ Rather, [he stayed] in order to submit to the laws [ut praeberet se legibus] and to 
make available to his friends Socrates in his final days.”
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sonius Rufus.34 He was for some time a slave of Epaphroditus, a powerful fig-
ure at Nero’s court, and after the expulsion from Italy of philosophers under 
the Flavians he operated a Stoic school in Nicopolis across the Adriatic Sea. 
As one might expect, his works reflect the full range of Stoic ideas about natu-
ral law and the lawlike quality of moral norms. But two features distinguish 
him from Seneca. First, he is far more interested in the Cynic heritage of Stoic 
thought than Seneca was, which comes out in his adoption of cosmopolitan 
theory. And second, he is less prone than Seneca (and Cicero) to use legal 
ideas in a creative way to forge new philosophical insights. 

What Epictetus gives is, for the most part, an embroidered restatement of 
the early Stoic idea of natural law rather than any new theory. But it would be 
unfair to leave it at that, for with respect to the notion of “freedom” Epictetus 
develops earlier Stoic thought with a new emphasis. Like other Stoics, and like 
Seneca, Epictetus appreciates the limitations of legal institutions in contrast 
with moral realities. In Discourses II.1.21–8 he contrasts merely legal freedom 
with the moral autonomy that philosophical education can bring. In I.12 and 
elsewhere (in particular, Diss. IV.1, entitled “On Freedom”) Epictetus reveals 
his own particular interest in the idea of “freedom,” transferred from the po-
litical and legal sphere, as a leading notion in moral reflection. Bobzien (1998, 
chap. 7) has demonstrated Epictetus’ originality on this point. Epictetus makes 
distinctive and creative use of a broadly legal concept; however, the relevance 
of the legal content is quite limited. 

Where Epictetus stays closer to the Stoic tradition, the idea of laws plays a 
more obvious role. He thus tends to regard moral principles as being lawlike, 
an idea crystallized in the Enchiridion 50–51, where he urges that we regard 
moral resolutions as inviolable laws. Following nature, the Stoic ideal, is re-
garded as obedience to a law (Diss. I.26.1–2) and such moral norms are fre-
quently treated as divine law (I.29.13, 19; II.16.28; III.17.6)—in accordance 
with the Stoic equation of god and nature (cf. IV.12.11).

Another traditional Stoic application of natural law is the claim that hu-
man social bonds are embedded in nature, and Epictetus accepts this enthusi-
astically. As rational animals (III.7.33–5) and as “children of Zeus” (I.13.4) all 
humans are brothers who are bound together in a natural community of social 
relations (II.10.14; IV.11.1), which (in a polemical spirit) Epictetus thinks that 
even an Epicurean would have to recognize (I.23.1). It is a mark of divine care 
for humans, and our own proper benefit is interdependent with the common 
benefit for the entire polity. This nexus of ideas does draw on natural law, but 
here the original contribution of Epictetus lies with his development of the 
idea that all rational animals are “children of Zeus” (see Inwood 1996) rather 
than with his exploitation of legal concepts. 

34 For the most recent and authoritative general account of Epictetus’ philosophical charac-
ter, see A. Long 2002.
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The Stoic claim that we have a natural connection to each other qua ra-
tional beings has from the beginning found expression in the idea that we are 
all citizens of one universal commonwealth, an idea which Cicero and Seneca 
touch on but which Epictetus uses repeatedly. Thus Discourses I.9 contrasts 
at some length local citizenship, such as Athenian or Corinthian, with cosmo-
politan bonds, and does so in a manner reminiscent of Cicero and Seneca. It 
is very much in character for Epictetus to emphasize the Socratic roots of this 
idea, as he does here. However, although this idea is widespread in Epicte-
tus’ works (II.5.26, 15.10; III.22.84–5, 24.66), there is little that is novel in his 
development of it. As a “cosmopolite” one has the rationality to understand 
the divine ordering of the world (II.10.3) of which one is a part (I.9.4–5, 12.7, 
29.29)—a contributing part, to be sure, but still a mere part whose value is 
derived from the superior value of the whole (II.10.5). Epictetus applies rather 
than develops the familiar idea that rational beings are citizens of a single cos-
mic city (III.24.10) whose ruler is god (II.14.26–7).

Just as Seneca occasionally reflected on the philosopher’s obligations with 
regard to the laws of his own real-world state, so too did Epictetus, character-
istically looking to Socrates as a role model. But Socrates is a complex charac-
ter, committed to the civic laws in the Crito and strong in his defiance of tem-
poral authority in the anecdote about Leon of Salamis in the Apology. Epicte-
tus reflects this complexity (III.24.107; IV.1.160, 7.30). In general, the stan-
dard Stoic balance between one’s social commitments to the laws and mores 
of society and one’s higher moral and philosophical commitments as a rational 
agent is reflected in Epictetus. We have social duties as family members and 
citizens (III.2.4, 3.8, 7.21). But in every case our highest duty is to philosophi-
cal values, since even these will bring the most genuine service to our society 
(Ench. 24.4). Ultimately, and only in cases of conflict between them, we obey 
the laws of god and not man, following the example of Socrates. The juriscon-
sults mentioned in Discourses IV.3.12 cannot obligate a rational agent to obey 
when their laws conflict with those of god. Discourses I.13.5 is brutal: Laws 
and conventions that are in conflict with divine law are “the laws of corpses.” 
One could have no clearer or more forceful statement of the priority of cosmic 
and divine values, thought of as laws of nature, over the merely temporal val-
ues of our civic and political lives. It is a powerful expression indeed, but an 
expression of a traditional idea in the Platonic and Stoic tradition. Epictetus’ 
contribution lies primarily in this expressive power and not in the creative de-
velopment of new ways to think about moral philosophy using legal concepts 
and language.

6.5. Marcus Aurelius

The same might fairly be said of Marcus Aurelius Antoninus, who was emper-
or from A.D. 161 until his death in 180. Though deeply influenced by Epicte-
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tus and manifestly Stoic in his basic sympathies, Marcus was not a Stoic in 
the narrow sense that comes with official school membership or working as 
a teacher of Stoic philosophy. But he did not present himself as a member of 
another school, as did the Academic Cicero. Like Seneca (though even more 
so) he was a member of the ruling elite of the empire, with an education in 
rhetoric and law as well as in philosophy. So it would not be at all surprising 
if he had developed creative applications of legal concepts in his philosophical 
reflection. But for all the interest and insight of his one small book, To Him-
self, it must be said that this work lacks originality on this point.

Nevertheless, the full range of familiar themes involving law and politics 
is evident in this poignant philosophical diary. He treats the imperatives of 
reason as “laws” of nature and regards them as being like the law code of a 
cosmic city governed by rational principles. Even the most unpleasant aspect 
of nature, our inevitable death, must be regarded as a responsibility to be 
embraced in a spirit of tranquil rationality. Our fulfillment as rational beings 
comes through following nature in the traditional Stoic sense, and the founda-
tions of political and social life lie in a natural sociability that it is our duty to 
cultivate in the practical sphere. 

The continuity of Marcus’ thought on these matters with that of the early 
Stoic school is evident from the similarity between what he says in Meditations 
IV.4 (cf. III.2) and the views of Chrysippus:

If the capacity to think is common to us all, then so too is the reason in virtue of which we are ra-
tional. And if this is common, then the reason which commands what ought to be done and what 
not is also common. And if this is so, then law is common. And if this is so, then we are citizens. 
And if this is so, then we participate in a political community. And if this is so, then the cosmos 
is, as it were, a city-state. For in what other political community can one say that the entire hu-
man race participates on a common basis? It is from that source, this common cosmic city, that 
we derive our capacity for thought, our capacity for reason, and our capacity for law.

This cosmic reason lays down rational requirements for our behavior 
(III.11.3), which we obey as a kind of law grounded in our reason—the fulfill-
ment of which is an expression of our own end (II.16). Our obedience to such 
a law is, then, an act of human fulfillment as well as an obedience to forces 
greater and more valuable than we possess. This is in large measure because 
being rational involves being social (V.30; cf. VI.40, VIII.54), especially on the 
cosmic scale, and the society to which our rationality gives us access is hierar-
chical and organized around a single, all-embracing value:

All things are intertwined and the bond which unites them is sacred. Virtually nothing is alien to 
anything else, for all things are organized in one whole and together they make up one cosmos. 
For there is but one cosmos made up of all things, and one god permeating all things, one sub-
stance, and one law, which is the reason common to all animals with the capacity to think. (VII.9)

As Cicero claimed in On the Laws, this shared rationality is grounded in the 
divine and in a cosmic law. We find ourselves fulfilled as individuals by play-
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ing our role in the hierarchy of nature (Med. IX.9; II.9; VII.5) and in respect-
ing the sociability which comes from sharing in a rational nature with our fel-
low human beings (XI.1.2), working to promote a common good even through 
our misfortunes (V.8.3, 7.5). This fundamentally social commitment does not 
alienate us from ourselves, because its sociability is rooted in our own rational 
nature, living according to which constitutes a pious life (I.17.5; II.9, 5.3, 9.1, 
10.2). The general picture is that human rationality, sociability, and naturalness 
all converge in a kind of character and way of life that is ultimately right for 
us as individuals and also binds us to the universe and our fellow man (V.29; 
VII.11).

This kind of life according to nature is cosmopolitan in the original Sto-
ic sense (X.15), and this cosmic nature is the foundation for our basic moral 
and political responsibilities (VIII.12; IX.23, 2; XI.10). Not only does Marcus 
claim, following his Stoic predecessors, that we should understand our rela-
tionship to fundamental moral values on the model of political and legal ideas, 
but also that our own social nature is itself rooted in (if not an imitation of) the 
social order of the universe as such.

These ideas are found throughout Marcus’ book, and they are expressed 
with a passion and literary flair that (as far as we can tell) far exceeds that of 
his predecessors. In many passages he expresses these ideas in a way that sug-
gests the influence of Platonism as well as Stoicism—something which should 
not surprise us, given both the integration of Stoic and Platonic ideas evident 
already in Cicero’s work and the striking growth of Platonic sentiments in phi-
losophy under the Roman empire. But as with Epictetus, there is relatively lit-
tle, if any, creative application of distinctively legal ideas or concepts to philo-
sophical purposes.

6.6. Ancient Roman Conceptions of Rights

“Justice is an unswerving and perpetual determination to acknowledge all 
men’s rights [ius].” This pronouncement, attributed to Ulpian (Rules I ap. Jus-
tinian Dig. I.1.10 pr.), which is the opening sentence of Justinian’s Institutes 
(I.1 pr.), implies that the law, insofar as it is just, protects human rights.35 In-
deed, the three parts of Roman law—of persons, of things, and of actions (Inst. 
I.2.12)—each seem to be concerned with rights. For example, the law of per-
sons involves rights “such as the rights of a father over his children or the right 
of freedom itself” (Nicholas 1962, 98). It also includes the right to own, and to 
grant freedom to, slaves (Inst. I.3–8). 

The Roman law of things corresponds to modern property rights. A thing 
(res) may be corporeal (e.g., land, slaves, gold, etc.) or incorporeal. The lat-
ter “consist of legal rights—inheritance, usufruct, obligations however con-

35 All translations of Justinian’s Institutes in this section are from Birks and McLeod 1987.
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tracted.” Even though what one inherits may be corporeal (e.g., a house), “the 
actual right of inheritance is incorporeal, as is the actual right to the use and 
fruits of a thing, and the right inherent in an obligation” (Inst. II.2.2). Roman 
law distinguished between ownership of property and mere possession (Inst. 
IV.6.1; cf. Ulpian ap. Justinian Dig. XLI.2.12). It also identified “lesser real 
rights,” which were “universally applicable” and “protected by remedies avail-
able against the world at large. The rights in question were ‘lesser’ in the sense 
that their scope was less than that of ownership,” but they “had the common 
feature of placing a limitation upon the right of ownership from which they 
were abstracted” (D. Miller 1998, 65). Usufruct is such a lesser right: Thus, a 
person may leave to his heir the bare ownership of an orchard, but to someone 
else a usufruct, the right to the use and fruits of the orchard (Inst. II.4.1).

Modern readers are especially disposed to understand the law of actions in 
terms of juridical rights. “An action is nothing but a right [ius] to go to court 
to get one’s due” (Inst. IV.6). The Roman jurists made an important distinc-
tion between two kinds of action: in personam, against a particular individual 
who is obligated to the plaintiff as a result of a contract or a tort (e.g., a claim 
of repayment of a debt), and in rem, against a defendant who is not under any 
kind of obligation to the plaintiff but is involved in a dispute with him over 
a thing (e.g., a suit over ownership of a house). It is apparent to the modern 
reader that such actions imply disputes over legal rights. Nicholas (1962, 100) 
remarks, “The Romans think in terms of actions not of rights, but in substance 
one action [i.e., in rem] asserts a right over a thing, the other [i.e., in perso-
nam] a right against a person, and hence comes the modern dichotomy be-
tween rights in rem and rights in personam.” When a ius is based on a contract 
or delict, it corresponds to a right in the sense of a claim that entails a correla-
tive duty (see Hohfeld 1923).

Aside from legal rights in the narrow sense, Post (1973, 687) sees in Roman 
law “a real concern for human rights. Influenced by the ideals of Stoicism, Ul-
pian and other great jurisconsults of the Golden Age of the Empire subjected 
all laws, private and public, to the natural law as a universal reason that should 
be observed in legislation and in all judicial decisions of courts.” Bauman 
(2000, 8–9) argues “that the notion of human rights was well understood in 
Ancient Rome,” and “that the Roman model was the ancestor of modern hu-
man rights.” Mitsis (1999, 155) focuses on the Stoic philosophers, who “offer 
an account in which natural rights are bounded by natural law and grounded 
in a particular conception of a natural human telos and a natural impulse to 
community and social solidarity.”

A number of Latin locutions correspond to the different senses of “rights” 
distinguished by Hohfeld (1923)36:

36 See the discussion of Hohfeld and of corresponding Greek “rights” locutions in Chapter 
4, Section 4.8, of this volume.
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HOHFELD LATIN

just claim ius
liberty, privilege libera potestas, facultas
authority dominius, auctoritas
immunity, exemption immunitas

Some of these locutions occur in the so-called “Edict of Milan” (313), whereby 
the Emperors Constantine and Licinius granted religious liberty to Christians 
and pagans alike. In addition to its historical importance, this edict is of inter-
est because the original Latin text was preserved by Lactantius (ca. 240–ca. 
320) in De Mortibus Persecutorum 48, and a Greek translation by Eusebius (ca. 
260–ca. 339) in his Ecclesiastical History X.5.1–14, thus providing evidence of 
parallels between Roman and Greek legal terminology in the fourth century. 
The emperors “grant both to Christians and to all men free power [libera po-
testas = eleuthera hairesis] to follow whatever religion each one wished.” The 
emperors decided that “no one was to be denied the liberty [facultas = exou-
sia] to follow the Christian worship or that religion which he felt to be suit-
ed to himself.” The emperors granted Christians “the free and unconditional 
power” (libera atque absoluta potestas = eleuthera kai apolelumenê exousia) of 
religion. Others, too, have been granted this opportunity (facultas = exousia), 
so that “each individual may have the free ‘opportunity’ [libera facultas = exou-
sia] to choose and practice whatever form of worship he wishes.” They also 
recognize that property belongs by right (ius = to dikaion) to Christian congre-
gations and command restoration of such property to these bodies. To be sure, 
these rights of religious freedom were conferred by an imperial rescript and 
were not asserted as natural rights against the Roman state. Constantine him-
self later issued decrees prohibiting pagan rituals and declared Christian her-
esy to be, in principle, illegal (Eusebius, Life of Constantine II.45.1, III.64–5; 
see Barnes 1981, 209–10, 224–5).

In spite of the foregoing arguments, a number of scholars have resisted the 
thesis that the ancient Romans grasped the concept of rights (for references, 
see Tierney 1997, 15, n. 11). It may be helpful to distinguish two questions: 
Is there a counterpart to “a right” in Roman legal reasoning? And did Roman 
philosophers and jurists anticipate the modern doctrine of human rights? Re-
garding the first question, Nicholas (1962, 100, quoted above) cautions, “The 
Romans think in terms of actions not of rights.” In contrast, for the modern 
jurist, “rights rather than actions have become the primary concept,” so that 
strict Roman distinctions tend to become blurred. For example, a typical Ro-
man action in rem would involve ownership, whereas an action in personam 
would seek restitution for injury to one’s property. On the modern rights view, 
however, the plaintiff’s right to compensation presupposes a prior right against 
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injury by the defendant, which implies that the right in rem to property in-
volves a bundle of rights in personam.

Villey issues a more radical challenge, arguing that rights are alien to Ro-
man law.37 In Ulpian’s above-cited pronouncement that “[j]ustice is an un-
swerving and perpetual determination to acknowledge all men’s rights,” the 
phrase “all men’s rights” translates ius suum cuique, literally, “to each his own 
right.” Villey begins with the observation that ius or “right” has two different 
senses: In the objective sense, it means that a state of affairs is right or just; 
and in the subjective sense, it means a right which belongs to an individual 
subject. In some cases the former sense is clearly meant, for example, “written 
ius is law [lex], etc.” (Inst. I.2.3). Villey argues that the word ius did not have 
the subjective sense for the ancient Romans, because the word acquired this 
meaning—that is, a licit power—only in the later Middle Ages, in particular in 
the writings of William of Ockham. Villey (1946, 217) points out that in some 
instances ius does not correspond to a right, for example, when Gaius (Inst. 
II.14) refers to the ius of a homeowner to take the overflow from a neighbor’s 
gutter through his own property.38 In this case, according to Villey, ius refers 
to the entire rightful relationship, which moderns construe in terms of rights 
and duties of the respective parties. Villey (1946, 219; 1953–1954, 173) also 
argues that the concept of dominium does not entail rights, a fact implied, for 
example, in the distinction between ownership and usufruct. Ulpian, for ex-
ample, says, “The only person who can claim at law that he has a right [ius] 
to use and enjoy property is the man who has the usufruct of it. The owner 
[dominus] of the estate cannot do so, as a man who has the ownership does 
not have a separate right [ius] of use and enjoyment” (Edict XVII ap. Justinian 
Dig. VII.6.5 pr.). 

A number of scholars have responded that, while Villey is correct that “Ro-
man jurists did not conceive of the legal order as essentially a structure of in-
dividual rights in the manner of some modern ones” (Tierney 1997, 18), he 
goes too far in banishing individual rights altogether from Roman law. Pugliese 
(1954) objects that the mere fact that Latin terms like ius do not correspond 
exactly to modern “rights” locutions does not prove that the Romans lacked 
the concept of a subjective right. Kaser points out that, although ius has an 
objective character, it can also be used in a subjective sense, as in meum ius, 
“my right”: When ius is subjectively interpreted as someone’s entitlement, “the 
objective meaning of ius is also intended at the same time, because it defines 
the basis, the content and the limits of the entitlement” (Kaser 1996). Zuckert 

37 Villey’s case is set forth in a series of influential essays, three volumes of collected essays, 
and several books: see the bibliography. For clear and concise summaries of his argument, see 
Tuck 1979, 7–13; Tierney 1997, 15–22.

38 However, the translation of Gordon and Robinson 1988 glosses “a right of streams or run-
offs,” as “that a neighbor receive a stream or run-off to his buildings or his site.”
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(1989, 74) also notes “the easy migration of meaning from objective to subjec-
tive right: if one begins with right in the objective sense of ‘the right or just 
thing in itself,’ that is, the correct assignment or relation of things to person, 
then the ‘part’ in that distribution that pertains to each readily becomes the 
basis for the assertion of a claim of the subjective right sort. From being ‘in 
the right’ it is easy to move to ‘having a right’ […]” (cf. Tierney 1997, 33). 
Furthermore, in Roman law, “[o]ur authority [potestas] over our children is a 
right [ius] which only Roman citizens have” (Justinian, Inst. I.9.2). This treats 
a right as an authorized exercise of a power (potestas), which Villey views as 
Ockham’s innovation. Finally, scholars question Villey’s dichotomy between 
dominium and ius. For example, Gaius says that although “slaves are in the 
power [potestas] of their owners [dominorum] […] we ought not to abuse our 
rights [nostre iure]” (Inst. I.52). Tierney (1997, 17) remarks, “It is hard not 
to see here an assertion of the subjective right of the master consisting in his 
power over the slave who was under his dominium.”

Aside from legal rights, there is the thorny issue of whether the Romans 
anticipated “natural rights” or “human rights” in the modern sense. Mitsis 
contends that Stoicism was a philosophical source for natural rights. On his 
interpretation, all human beings belong to a cosmic state governed by natural 
law, which, according to Chrysippus, is the “standard of right and wrong, pre-
scribing to animals whose nature is political what they should do, and prohib-
iting them from what they should not do” (Marcian, Institutes I = SVF III.314, 
trans. Long and Sedley 67R). Just as the law of a particular city defines the 
rights and duties of each of its citizens, so natural law defines the moral rights 
and duties of each citizen of the cosmos (kosmopolitês) (see Mitsis 1999, 162–
3). But this interpretation faces serious objections.

First, it is objected that the Stoics subscribed to an ethics of duty rather 
than a theory of rights (see Sorabji 1993, 134–57). That is, the Stoics are con-
cerned with achieving a good life, through acting virtuously and living accord-
ing to nature, rather than with recognizing the rights of others. A Stoic prac-
tices the virtue of friendship because he wants to be virtuous not because he is 
concerned about his friend’s well-being. 

Against this objection, Mitsis (1999, 168) points out that the Stoics distin-
guished between the motive for an action and its end or object. “A Stoic may 
be motivated to help someone by recognizing that such an action conforms to 
a duty enjoined by nature’s law. But the object of that action is the benefit of 
the individual needing help” (see Seneca, Ben. VI.13.3). Insofar as they view 
the interests of others as the object of their moral duties, the Stoics may be 
able to cross the divide between duty and rights. Bauman (2000) also argues 
along similar lines, claiming that the Roman idea of ius humanum (“human 
right”) is based on a general principle of humanitas (benevolence) and clemen-
tia (clemency). He finds this ideal expressed by Seneca, who speaks of a soci-
ety (societas), “which makes us mingle as humans with our fellow humans and 
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judges that the human race has certain rights [ius] in common” (Ep. 48.3).39 
Seneca lays down the following rule or principle (formula) concerning our du-
ties toward other human beings:

Everything that you see, both divine and human, is one; we are the parts of one great body. Na-
ture created us as relatives, for she created us from the same source and for the same end. She 
has endowed us with mutual love and sociability. She fashioned fairness and justice. According 
to her regulation it is worse to suffer than to inflict harm. Through her authority let our hands 
be prepared for what needs help. Let this verse be in your hearts and on your lips: “I am human; 
I regard nothing human as foreign to me” (Terence, Heautontimorumenos 77). Let us have com-
mon ownership; our birth is in common. (Ep. 95.52–3; see Bauman 2000, 97)

According to Bauman, this principle of humanitas was combined with the ide-
al of Pax Romana, a Roman empire that embraced the civilized world and ex-
tended clemency even to defeated barbarians, resulting in a moral universalism 
that prepared the way for the modern doctrine of human rights.

Second, it is objected that the principle of human rights seems to conflict 
with the brutal realities of Roman law, especially slavery. Ulpian’s principle that 
justice acknowledges all men’s rights sounds to moderns like “a resounding 
[…] affirmation of the sanctity of human rights,” but it “must be given a very 
much more limited scope in view of the fact that among the rights secured by 
justice in Roman law was that which permitted one person to hold another as 
a slave” (MacCormack 1998, 1). Ulpian himself says that everyone would be 
born free by the natural law (Inst. I ap. Justinian Dig. I.1.3) and that “as far as 
concerns the natural law all men are equal” (Sabinus XLIII ap. Justinian Dig. 
L.17.32); and Florentinus also calls slavery “against nature” (Institutes IX ap. 
Justinian Dig. I.5.4; cf. Justinian Inst. I.3.12). Nonetheless, the Roman jurists 
did not condemn slavery on these grounds (Johnston 2000, 621). 

It should be noted, however, that modern proponents of rights, including 
the American founders, have condoned slavery. Arguably, some Roman philos-
ophers implicitly undermined the moral foundations of slavery. Mitsis (1999, 
102) remarks that “the Stoics are the first thinkers in antiquity to develop a 
view of rights that is natural in the stronger sense of being naturally attached 
to individuals by the mere fact that they are human beings and, as such, mem-
bers of a natural human community.” Seneca counseled, “Remember that he 
whom you call your slave sprang from the same stock and breathes, lives, and 
dies under the same skies as you. Treat your slaves as you would be treated 
by your superiors. Live mercifully and humanely with your slave, allow him to 
talk with you, plan with you, live with you” (Ep. 47.1–13, as quoted in Bauman 
2000, 116). The Romans did in fact make reforms to ameliorate slavery (see 
Bauman 2000, 115–200). The Stoic emperor Antoninus Pius (161–180) insti-

39 See the discussion of ius humanum in connection with Seneca’s use (2) of “natural law” in 
Section 6.3 above.
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tuted legal curbs on cruelty to slaves, making “a man who kills his own slave 
without good grounds liable to the same punishment as one who kills someone 
else’s slave,” and compelling cruel masters to sell their slaves (Justinian, Inst. 
I.8.2). The Romans never abolished the institution, but their philosophers and 
jurists, by theorizing about natural law and rights, helped pave the way for the 
moral condemnation of slavery.

Finally, the Romans possessed no document like a modern bill of rights, 
which delineated citizens’ rights and circumscribed the powers of government. 
However, some scholars argue that Roman citizens possessed various legal 
rights that foreshadowed the rights enumerated in the U.S. Bill of Rights, in-
cluding the right of free speech; the right against unreasonable arrest, search, 
and seizure; the right of the accused to receive due process and a trial by jury, 
and to be confronted with the witnesses against him (see Wiltshire 1992; Ples-
cia 1995; and Herrmann and Speer 1994). Although it would be an anachro-
nism to attribute a developed theory of human rights to the ancient Romans, 
the doctrine had roots in ancient Roman thought.

Our interest in this chapter has been in the creative application of ideas 
drawn from the law in Roman philosophy rather than in those aspects of the 
traditional Stoic or Stoic-Platonic theory of natural law that were merely re-
produced by Roman thinkers. Epictetus and Marcus, working in a Roman 
milieu but writing in Greek, show surprisingly little innovation in this regard. 
The Stoic and Platonic ideas expressed in legal-philosophical terms are by and 
large the familiar ideas from the early generations of the Stoic school. With Ci-
cero we do see more innovation, though to some extent we also see a difficult 
struggle to maintain consistency within his project of rethinking Roman politi-
cal ideas along more philosophical lines. The most creative work—on natural 
law and, indirectly, on human rights—was done, it seems, by Seneca, and argu-
ably the reason for this has a good deal to do with his freshness of approach. 
For Seneca, more than for Epictetus and Marcus, legal ideas were a part of 
his apparatus for thinking through independent philosophical questions. Fresh 
questions and independent thinking about them produce results that a mere 
reworking of the tradition cannot achieve. This is as true in the philosophy of 
law and politics as it is elsewhere. On a topic that is so burdened by the un-
reflective replication of traditional views as is the natural law tradition, such 
boldness is particularly welcome.

Further Reading

Brief histories of Roman law include Wolff 1951, Tellegen-Couperus 1993 
(with a chronological table and bibliography), and Riggsby 2010 (with anno-
tated bibliography). Jolowicz and Nicholas 1972 is a more comprehensive his-
torical introduction to Roman law. Robinson 1997 is a helpful introduction to 
the sources, and Buckland 1931, Schulz 1992 (orig. 1951), and Nicholas 1962 
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offer overviews of legal institutions. Buckland 1939 and Bürge 1999 discuss 
Roman private law. Borkowski and du Plessis 2005 is a useful textbook on Ro-
man civil law. Stein 1988 also offers essays on Roman civil law. Birks 1989 con-
tains essays on the law of property. Crook 1967 and Daube 1969 discuss Ro-
man law in its social and economic context. Watson has published numerous 
books on Roman law; see Watson 1995a for a summation of his views.

Useful collections of ancient Roman statutes include Johnson, Coleman-
Norton, and Bourne 1961 (with English translation, commentary, and glos-
sary), Crawford 1996 (epigraphic and other material with English translation 
and commentary), Flach 1994 (text with commentary of laws from the early 
Republic), and Elster 2003 (German translation with commentary of laws from 
the middle Republic: 366–134 B.C.).

The main source for the jurists is Justinian’s Digest. Watson published 
in 1985 a valuable 4 volume edition with Latin text and English translation; 
there is a convenient paper reprint in 1998 (2 volumes) with the English 
translation only. On the rise of the early jurists see Frier 1985. Gordon and 
Robinson 1988 provide a Latin text and English translation to Gaius’ Insti-
tutes with a useful glossary. Honoré 1962 is a study of Gaius, Honoré 1982 
of Ulpian, and Honoré 1994 a general history of the role of lawyers in the 
Roman empire. Pharr 1952 is an English translation of the Theodosian Code, 
which is discussed in Harries and Wood 1993, Harries 1999, and Matthews 
2000. See Volume 7, Chapter 1 of this Treatise, for fuller discussion of the Ro-
man jurists.

For the philosophy of law in the Roman period, Rowe and Schofield 2000 
is an indispensable starting point: Part II contains a historical overview of the 
period and detailed treatments of constitutional theory, Cicero, the historians, 
Pliny, Seneca, Platonic and Pythagorean theory, Josephus, Imperial Stoics, the 
Roman jurists, and Christian writers. Algra, Barnes, and Mansfeld 2000 pro-
vides valuable background, especially a splendid chapter by Schofield on Hel-
lenistic social and political thought. Schofield 1991 is also a groundbreaking 
study; no general claims about Stoic political and legal theory or about natural 
law theory in the ancient world can be made until this book has been mas-
tered.

The most important works of Cicero are On the Commonwealth and On 
the Laws, translated with introduction and notes by Zetzel, and On Duties, 
translated by Griffin and Atkins. Cicero’s philosophical works are introduced 
by MacKendrick and Singh 1989. There are many books on Cicero’s life and 
thought. Rawson 1975 is still very helpful, but more recent perspectives are re-
flected in Powell 1995. A number of relevant works by Seneca are translated in 
Cooper and Procopé 1995. The best general introductions to Seneca’s philoso-
phy and political career are by Griffin 1976 and Maurach 1991. The first thing 
to read on Epictetus’ philosophy is now A. Long 2002. For Marcus Aurelius 
see Birley 1966 and 1987 and Rutherford 1989.
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Inwood 1999 offers an overview of two main trends in recent scholarship 
about Stoic natural law theory. The “minimalist” tradition, represented by 
Vander Waerdt 1994a and 2003 and Inwood 2003, argues that natural law has 
very little to say about substantive social or political matters; Striker 1996b and 
Mitsis 1994, 1999, 2003 defend the more traditional view that Stoic natural 
law consists of substantive moral and social norms. On the tensions between 
these two traditions see Brown 2009. Recent discussions of whether the Stoics 
recognized “human rights” include Banateanu 2001, Long 2006, Mitsis 2011, 
and Bett 2012. Various aspects of Roman legal and political philosophy are ad-
dressed in articles in collections edited by Griffin and Barnes 1989 and 1997 
and Laks and Schofield 1995. Temporini and Haase 1972, vol. 2, has a number 
of articles relevant to the theme of this chapter.

For an overview of the influence of Roman law throughout European legal 
history see Stein 1999.



Chapter 7

EARLY JEWISH AND CHRISTIAN
LEGAL THOUGHT

by Fred D. Miller, Jr.1

7.1. Historical Overview of Ancient Jewish Legal Thought

In addition to Greek and Roman legal thought, the other major ancient source 
for Western legal philosophy is the Judeo-Christian tradition. Jewish law took 
shape over two millennia, from the legendary Mosaic code (as early as the 
thirteenth century B.C.) until the completion of the Talmud (seventh century 
A.D.). After emerging as a Jewish sect (first century A.D.), Christianity soon 
became a separate religion and developed a view of law in explicit and sharp 
contrast with Judaism. This chapter offers a brief overview of early Jewish and 
Christian legal thought, which is indispensable for an understanding of the 
subsequent history of medieval philosophy of law.

The Jewish legal tradition has its source in the Tanakh—the Hebrew Bible, 
known to Christians as the Old Testament—and especially, the Pentateuch, 
the first five books, called the Torah in Hebrew.2 According to tradition the 
five books of the Pentateuch—Genesis, Exodus, Leviticus, Numbers, and 
Deuteronomy—were written by Moses, except for the final verses describing 
Moses’ death. But most modern biblical scholars regard the Pentateuch as a 
later redaction from earlier texts composed by different authors at different 
times (see Segal 1967). Four main strata are generally distinguished: J (where 
God is called Yahweh or Jehovah), E (where God is called Elohim), D (Deu-
teronomy), and P (reflecting the viewpoint of priests).3 Exodus recounts the 
liberation of the Israelites from bondage in Egypt and the establishment of 
their legal system (perhaps late thirteenth century B.C.). After delivering the 
ten commandments (Decalogue) orally to Moses on Mount Sinai, God in-
scribed them on two stone tablets (Exod. 24:12, 32:15–16, 34:28; Deut. 4:13, 

1 Louis Lomasky and Charles Butterworth provided very helpful comments and criticisms of 
an earlier draft. In this chapter quotations from the Hebrew Bible (or Old Testament) are taken 
from Tanakh: The Holy Scriptures. Philadelphia: The Jewish Publication Society, 1985; and the 
quotations from The New Testament and from Apocrypha are from The Revised English Bible. 
Oxford: Oxford University Press, 1989. All other translations are by the author unless otherwise 
indicated.

2 In common usage, “Jewish” refers to religious belief, “Hebrew” to language, and “Israel-
ite” to racial origin, but the terms are often used interchangeably. “Gentiles” (Greek ethnê) refers 
to non-Jews (later to non-Christians), and “pagans” to believers in polytheistic religions such as 
the Greek and Roman.

3 On the historicity of the Pentateuch, see Eissfeldt 1975b.
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5:22), and Moses also wrote down all the laws given to him in the book of 
the covenant (Exod. 24:4, 34:27). The commandments are recorded in Exodus 
20:2–17 (cf. Deut. 5:6–21), and other regulations are found in the rest of Exo-
dus as well as in Leviticus (see Stamm and Andrew 1967). Moses may be com-
pared to Asian kings like Hammurabi when he is said to “represent the people 
before God” (Exod. 18:19), but it is noteworthy that the laws are presented 
as part of a covenant (berit) of God with the Israelites: “If you will obey me 
faithfully and keep my covenant, you shall be my treasured possession among 
all the peoples. Indeed all the earth is mine, but you shall be to me a kingdom 
of priests and a holy nation” (Exod. 19:5–6). The Israelites collectively swore 
an oath to abide by the agreement (24:3–8). The obligation to obey the laws of 
Moses thus seems to rest on a form of social contract theory: The laws of Mo-
ses have authority over the Israelites because they have explicitly consented to 
obey them. Deuteronomy 29:14–15 makes explicit that the parties to the origi-
nal covenant also bound their descendants.4 

The Mosaic code encompassed not only civil laws (“You shall not murder,” 
“You shall not commit adultery,” “You shall not steal,” “You shall not bear 
false witness against your neighbor”; see Exod. 20:13), but also many religious 
regulations (“You must have no other gods besides me,” “Remember the sab-
bath day and keep it holy”; see 20:3, 8), dietary rules (“You shall not boil a kid 
in its mother’s milk”; see 23:19), and so forth. Many crimes carried severe pun-
ishments including religious offenses: “Whoever sacrifices to a god other than 
the Lord alone shall be proscribed” (22:19; cf. Lev. 17:29). “Whoever does 
work on the sabbath day shall be put to death” (Exod. 31:15). Jewish law was 
distinctive in its requirement that all male babies be circumcised on the eighth 
day after birth (Lev. 12:3).

Scholars have noted many similarities between the Mosaic code, especially 
Exodus 20:22–23:13, and the laws of the Sumerians, Babylonians, Assyrians, 
and Hittites (see the Prologue to this volume). “It is generally agreed that Is-
rael took over the laws in question from their neighbors in the ancient Orien-
tal world, and it is natural to regard the Canaanites as intermediaries passing 
on the regulations which are common to the laws of Israel and those of their 
neighbors” (Eissfeldt 1975a, 563; cf. Smith 1960).5 Like the code of Ham-
murabi, Mosaic law affirms the lex talionis (law of retaliation): “[T]he pen-
alty shall be life for life, eye for eye, tooth for tooth, hand for hand, foot for 
foot, burn for burn, wound for wound, bruise for bruise” (Exod. 21:23–4; cf. 
Lev. 24:17–20). It is, however, disputed whether early Jewish law ever adhered 
strictly to the principle that perpetrators must suffer the same harms they had 
inflicted on others. The two sacred tablets were deposited in the ark of the 

4 See Weinfeld 1991, 6–9, on Hittite and Assyrian parallels to these covenants.
5 See Assmann 1997 on the more controversial claim that Mosaic laws had an “Egyptian ori-

gin.”
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pact or testimony and kept in the holy of holies within the tabernacle (Exod. 
16:34, 25:16; cf. 31:18). Finally, the tribe of Levites were ordained as a priestly 
caste responsible for enforcing the laws (32:25–9).

A loose federation of Israelite tribes invaded Palestine and fought with 
difficulty against the Canaanites and Philistines, until the establishment of a 
monarchy that reached its apogee early with Kings David (1013–973 B.C.) and 
Solomon (973–933 B.C.). God promised to David that his family and kingdom 
would be established forever, and his throne would endure for all time (2 Sam 
7:10). Solomon is extolled for his “divine wisdom to execute justice.” The an-
ecdote in which he judges the claims of two women to be mother of the same 
child recalls the judicial role of Mesopotamian kings (1 Kings 3:16–28, 4:29–
34, 10:23–4). But even Solomon succumbed to pagan gods through the wiles 
of his many foreign wives. A major theme throughout the Hebrew Bible is the 
struggle against intermarriage with non-Israelites and against heathen practices 
such as idol worship and child sacrifice. After his death, Solomon’s kingdom 
split into two: Israel in the north was annihilated in 722 by the Assyrians, and 
Judah in the south fell in 586 to the Neo-Babylonian Empire. During this pe-
riod of division and decline, a series of prophets—including Isaiah, Jeremiah, 
and Ezekial—advocated social justice and religious reform. Jeremiah com-
plains that the priests, “the guardians of the teaching [torah],” ignored God 
(Jer. 2:8).

King Josiah (ruled ca. 640–609) instituted religious reforms in an effort to 
save the kingdom of Judah. After “a scroll of the teaching [torah]” was redis-
covered in the temple (2 Kings 22:8), Josiah read it to the assembled popula-
tion and “solemnized the covenant before the Lord: that they would follow 
the Lord and observe his commandments, his injunctions, and his laws with 
all their heart and soul; that they would fulfill all the terms of this covenant 
written upon the scroll. All the people entered into the covenant” (23:3). 
Passover was celebrated according to the scroll of the covenant, idols were 
banned, worship was centralized in the temple, and Josiah followed “the 
teaching [torah] of Moses” (23:25). Many scholars believe that Deuteronomy, 
the fifth book of the Pentateuch, was written, or substantially redacted, at 
this time (Driver 1902; Weinfeld 1991; Mitchell 1991). Deuteronomy (Greek 
for “second law”) contains the first use of the word torah for an entire book 
rather than for a specific ritual or statute, for example, “When he is seated 
on his royal throne, he shall have a copy of this teaching [torah] written for 
him on a scroll by the levitical priests” (Deut. 17:18; contrast Lev. 6:2, 7; 7:1, 
and passim). This passage incidentally contains a reference to kingship (Deut. 
17:14–15), which some scholars regard as anachronistic because the kingship 
was not established until two centuries after Moses. Deuteronomy 12–26 list-
ed many commandments and statutes that were added to the Mosaic code. 
One noteworthy development is the injunction, “Parents shall not be put to 
death for children, nor children be put to death for parents: A person shall 
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be put to death only for his own crime” (Deut. 24:16; cf. 2 Kings 14:6). This 
seems to be at variance with the principle of inherited or collective guilt im-
plied by Exodus 20:5: “I the Lord your God am an impassioned God, vis-
iting the guilt of the parents upon the children, upon the third and fourth 
generations of those who reject me.” In spite of Josiah’s reforms, Judah was 
conquered soon after by Nebuchadrezzar of Babylon, who forcibly relocated 
many of the Jews. During the Babylonian captivity (586–538) the Jewish com-
munity preserved its cultural identity through strict adherence to the Torah. 
After the Persian conquest of Babylon (538), the Jews were permitted to re-
turn and rebuild the temple in Jerusalem, although the Jews remained under 
Persian rule (538–332).

In 444 B.C. the Persian king Artaxerxes granted legal authority to Ezra, 
a Jewish scribe living in Babylon, who “had dedicated himself to study the 
teaching [torah] of the Lord so as to observe it, and to teach laws and rules to 
Israel” (Ezra 7:6, 10). Ezra was permitted to return to Judea and to “appoint 
magistrates and judges to judge all the people in the province of Beyond the 
River who know the laws of your God, and to teach those who do not know 
them” (7:25). Ezra and his Levite colleagues read and interpreted the Torah to 
an assembled multitude (Neh. 8:1–3, 7–8). They said that God had handed the 
Israelites over to foreign conquerors to punish them for rebelling against Mo-
saic law. God kept his covenant, even though the Israelites had done injustice 
(9:26–33). The chastened people concluded that their survival hinged on strict 
conformity to the teaching of Moses, and they swore an oath to obey the law 
of Moses and fulfill all the commandments, rules, and statutes of God (10:29). 
The story of Ezra implies an ongoing tradition of judicial interpretation (mi-
drash halakhah) by scholars or scribes (soferim). Such interpretation was nec-
essary because the ancient laws had to be respected, but often they seemed 
inconsistent or unclear in application. For example, Exodus 21:5–7 states that 
if a slave denies that he wants to be free, he will be a slave for life; but Leviti-
cus 25:40 states that a slave will work for his master only until the jubilee year 
(which occurs every forty-ninth year). Although these two statements seem 
contradictory, the interpreters tried to harmonize them: “the slave [...] was to 
be offered his freedom on the seventh year” (Zohar 1998, 205). According to 
tradition, the oral Torah was transmitted from Moses to Joshua to the elders to 
the prophets and finally to the Great Assembly (keneset ha-Gedolah) of teach-
ers, which was founded by Ezra and continued until the time of Simeon the 
Just (d. ca. 270 B.C.). The tasks of the assembly were to “be deliberate in judg-
ment, raise up many disciples, and make a fence around the Torah” (Tractate 
Avot 1.1–2, as cited in A. Cohen 1995, xxxvii).

Palestine was conquered by Alexander the Great in 332 B.C. and ruled suc-
cessively by the Ptolemies (301–200 B.C.) and Seleucids (200–168 B.C.). At 
first the Israelites enjoyed some autonomy, and King Antiochus III (ca. 198 
B.C.) permitted the Jews to govern by their own laws and establish a senate 
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(sanhedrin), which became like a supreme court presided over by the high 
priest. But there were increasing conflicts between Hellenizing and orthodox 
Jews, until King Antiochus IV (ruled 175–163 B.C.) issued an edict requiring 
the Jews to abandon their customs and religious practices such as circumcision 
“and so to forget the law and change all their statutes” (1 Macc. 1:49). Called 
upon to be “zealous for the law and stand by the covenant” (2:27), the Jews 
rebelled under Maccabean leadership in 168 and achieved freedom until the 
Roman conquest in 63 B.C. Throughout this period Jewish society was sup-
ported and unified by the “three pillars of ancient Judaism—the one God, the 
one Torah and the one Temple” (Schwartz 2001, 49). But two major factions 
disagreed over the Torah: the Sadducees (named after Zadok, a Levite priest; 
see Ezek. 40:46), who were associated with the wealthy and established priest-
ly class, and the more populist Pharisees, who arose from the class of scribes. 
The Sadducees insisted on strict adherence to the written Torah, whereas the 
populist Pharisees accepted the oral Torah along with the written law. The 
Pharisees were also receptive to ideas such as the resurrection of the dead and 
postmortem reward and punishment determined by one’s conformity during 
life to the law of Moses—ideas which were repudiated by the literalist Sad-
ducees. The Pharisees were influenced by Greek ideas, although the extent of 
this influence is debated by scholars. During the third and second centuries 
B.C. in Alexandria, first the Hebrew Tanakh was translated into Greek as the 
Septuagint, then the rest of the scripture. This required a Greek reconstruc-
tion of Jewish concepts. For example, the Hebrew word torah was rendered 
as nomos in Greek. In the second century B.C. Aristobulus, an Alexandrian 
Jew, wrote a Greek commentary on the Pentateuch, arguing that Moses was a 
source for Greek philosophy.

Later Philo (Judaeus) of Alexandria (15? B.C.–A.D. 50?) wrote exten-
sive treatises in Greek on Jewish religion and Mosaic law. He was deeply 
steeped in the writings of Plato, whom he called “that sweetest of all writ-
ers” (Prob.13). Yet he praises Moses as “the most admirable of all the lawgiv-
ers who have ever lived in any country either among the Greeks or among 
the barbarians [...]. [H]is are the most admirable of all laws, and truly divine, 
omitting no one particular which they ought to comprehend” (Mos. II.12). 
Philo views Moses as a philosopher, king, and prophet rolled into one (Mos. 
II.2–3). Moses was the living law (empsuchos nomos) (I.162, II.4). Philo up-
holds the Mosaic principle that “one must not add anything to, or take any-
thing from the law [...], for there is nothing which has been omitted by the 
wise lawgiver which can enable a man to partake of entire and perfect justice” 
(Spec. IV.143). But he also argues that the law must often be interpreted in 
an allegorical sense (Leg. III.236). Moses began the Torah with the creation 
of the world, “under the idea that the law corresponds to the world and the 
world to the law, and the man who is obedient to the law, being by so doing, 
a citizen of the world [kosmopolitês], arranges his actions with reference to 
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the intention of nature, in harmony with which the whole universal world is 
regulated” (Opif. 3). This view of law presupposes the Hellenistic Stoic view 
of the world (kosmos) as a city (polis) (Opif. 143; cf. Clement, Strom. 6.172 = 
SVF III.327). The cosmic city possesses a constitution, which Philo calls “the 
right reason [orthos logos] of nature, which in more appropriate language is 
denominated law, being a divine arrangement in accordance with which ev-
erything suitable and appropriate is assigned to every individual” (Opif. 143). 
Philo thus expresses the notion of natural law in terms of his own idea of di-
vine reason (logos): 

The unerring law is right reason; not an ordinance made by this or that mortal, a corruptible and 
perishable law, a lifeless law written on lifeless parchment or engraved on lifeless columns; but 
one imperishable, and stamped by immortal nature on the immortal mind. (Prob. 46)6

This concept of law had a profound impact on early Christian philosophers 
(cf. Opif. 20; see Goodenough 1933 and 1940; Tobin 1983; Runia 2001, 142–3; 
Najman 1999 and 2003).

During the Babylonian exile began the Diaspora, the dispersion of Jews 
throughout the world. Scattered Jewish communities tried to preserve their 
religious and cultural identity through a careful study of the Torah. This was 
also a period of remarkable ferment during which many sects sprang up, in-
cluding the Essenes, who were mystics and ascetics who regarded matter as 
evil. The most successful movement, Christianity, hailed Jesus of Nazareth as 
the lord and long awaited messiah (“anointed one” and deliverer, the successor 
of King David) (see Matt. 16:16). Jesus acted as a teacher (rabbi) and healer. 
Although his professed aim was to fulfill the Mosaic law, his followers hailed 
him as the Son of God and the founder of a new religion that would trans-
form or supplant Judaism, although some continued to comply with the Torah 
(see the following section). An influential faction, the Zealots, refused to pay 
taxes to the Romans and led a revolt that resulted in disastrous defeat and the 
destruction of the temple in Jerusalem (A.D. 70). After putting down further 
rebellions under self-proclaimed messiahs in the second century, the Romans 
expelled the Jews from Jerusalem and for a time even prohibited the practice 
of Judaism. Flavius Josephus (37–95?) reported the foregoing events in the 
Jewish Antiquities and the Jewish War. Although his writings contain valuable 
information, Josephus can be unreliable because he wanted to make the Torah 
palatable to his Greco-Roman readership. Following Philo, Josephus depicted 
Moses as a legislator in the Platonic mold: 

6 There is a striking parallel with Cicero’s statement that “true law is right reason, consonant 
with nature, spread through all people. It is constant and eternal […]” (On the Commonwealth 
III.33, trans. Zetzel). See Horsley 1978 and the discussion in Chapter 6, Section 6.2, of this vol-
ume.
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He believed that it was above all necessary for one who manages his own life nobly and to leg-
islate for others, first to study the nature of God and then having contemplated His works with 
his reason [nous] to imitate as far as possible that best model [paradeigma] of all and to try to 
follow it [...]. In legislating he did not start with contracts and mutual rights of the citizens; 
rather, when he led their thoughts up to God and the construction of the world and convinced 
them that we humans are the finest of God’s works on earth, and after he had obtained their 
pious obedience, he easily persuaded them of everything else. (Ant. I.19, 21; cf. Philo, Opif. 3, 
Mos. II.48)

Thus Josephus explains why the Torah begins with Genesis, Moses’ account of 
God’s creation.

After the suppression of the temple priests and traditional political elites, 
the rabbis, who were spiritual heirs of the Pharisees, became the dominant 
force within Jewish society.7 As scholars and teachers of sacred scripture, the 
rabbis increasingly provided spiritual leadership for their communities and 
presided over weddings and other rites. They had at their disposal the mi-
drash, commentary preserved since the Babylonian captivity. The oral tradition 
had been continued under a succession of zugot or “pairs of leaders,” from 
the early second century B.C. until the early first century A.D., when Hillel as 
patriarch founded a school and propounded seven rules of midrashic exegesis, 
thus initiating the age of the sages (tannaim) which lasted through the second 
century A.D. (see Elon 1994, vol. 3: chap. 28). The Romans permitted Jew-
ish sages such as Johanan ben Zakkai to establish rabbinical schools and thus 
preserve the Torah. These ensured a period of revitalization of Jewish religion, 
culture, and law. In order to establish a comprehensive and consistent set of 
laws, the patriarch Judah ha-Nasi, “the Prince” (135–217 A.D.), commissioned 
the sages to compile a code of laws called the Mishnah (Moore 1927–1930). 
There were already several oral mishnayos in existence, and the new Mishnah 
presented these in a more concise, written form. The Mishnah was organized 
in six sections dealing with agricultural laws, the sabbath and festivals, family 
law, torts and financial laws, rules for sacrifices, and dietary laws. This incor-
porated the oral Torah, comprised of explanations given by God to Moses of 
the written Torah and supplementary interpretations of later sages and teach-
ers. The Mishnah recognizes different sorts of rule: a commandment contained 
in the Torah (mitzvah, e.g., do not work on the sabbath), a rabbinical decree 
on how to apply a commandment (gezeirah, e.g., do not touch a tool on the 
sabbath), or a rabbinical enactment not based on the Torah (takkanah, e.g., 
the wife is to light a candle on the sabbath). The commandments of the Torah 
were more binding in principle, but they often needed to be interpreted or 
qualified.

7 Traditionally, historians held that the rabbis quickly filled the leadership vacuum in the sec-
ond century A.D. Schwartz 2001 argues that the rabbis were at first a peripheral group and only 
very gradually acquired authority. See also Schäfer 2003, 133–5.
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The Mishnah (completed ca. 200) along with the Tosefta (“supplement,” 
completed ca. 250) became the subject of extensive commentary (gemara) by 
exegetes (amoraim) that was collected in the Jerusalem (or Palestinian) Talmud 
(ca. 400) and the more extensive and authoritative Babylonian Talmud (ca. 
500, redacted until ca. 650) (see Ginzberg 1941; Goodblatt 1979; Elon 1994, 
vol. 3: chap. 29). The term talmud (“learning”) was originally applied narrowly 
to the commentaries, but the entire collection of the Mishnah, the commen-
tary, and other writings is called the Talmud. It included the halakhah, which 
contained laws and ordinances with many additions to the Pentateuch, and 
the haggadah, which contained anecdotes, parables, and other material. The 
word halakhah (“the way”) came to refer generally to Jewish law. The Talmud 
also included the baraisos, excerpts from the sages (tannaim) that were not in 
the Mishnah. According to tradition, the Talmud represented the opinions of 
sages belonging to an unbroken oral tradition reaching back to Moses. But the 
Talmud often preserved discrepant interpretations without reaching a clear 
conclusion, thus encouraging further deliberation. The Babylonian Talmud re-
counts an argument between two rabbis. When a voice from heaven declares 
that the law accords with the one rabbi’s position under all circumstances, the 
other retorts, “It is not in heaven!” A later rabbi explained, “The Torah has 
already been given from Mount Sinai, so we do not pay attention to echoes, 
since you have already written in the Torah at Mount Sinai, ‘After the major-
ity you are to incline’” (Bava Mesia chap. 4, 59b; cf. Elon 1994, vol. 3: 1068). 
As the culmination of two millennia of reflections on the Torah, the Talmud 
became the foundation for subsequent Jewish legal thought (see Strack and 
Stemberger 1992).

7.2. Paul on Christianity and the Law

St. Paul was the first Christian to theorize about the law. Born as Saul to Jew-
ish parents at Tarsus in Asia Minor (A.D. 5?), he became a zealous Pharisee 
in Jerusalem (Acts 23:6; Phil. 3:5).8 He helped to lead the opposition against 
the nascent Christian sect, including the execution of St. Stephen for speaking 
against the law (Acts 6:13; cf. 8:3). On the road to Damascus, where he in-
tended to persecute other Christians, he had a vision of Christ that resulted in 
his conversion (9:1–19). He proselytized to the Gentiles, who called him Paul, 
and conducted major missions throughout the eastern Roman Empire. Finally, 
he was attacked by a Jewish mob in the temple in Jerusalem, and arrested by 

8 Paul’s claim that he was “according to the law a Pharisee” has been questioned on the 
grounds “that he appears to have read the scriptures, not in Hebrew, as any rabbinic scholar 
would have done, but in the Greek translation known as the Septuagint” (see Wilson 1997, 30–
1). The issue is complicated, however, by the fact, noted in the previous section, that other hel-
lenized Jews including Philo seemed unfamiliar with Hebraic writings.
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the Romans. At his hearing he denied that he had offended against the Jew-
ish law or the Roman emperor (25:8). As a citizen he appealed his conviction 
(25:11–12) and was sent to Rome where he was exonerated after preaching 
for two years. He was arrested again however and ultimately executed (A.D. 
ca. 67).

Paul’s letters to churches and individual Christians were early accepted in 
the canon of sacred writings and comprise over a quarter of the New Testa-
ment. Although the authorship of some letters is disputed, scholars generally 
regard as genuine those to the Galatians and Romans, which contain impor-
tant discussions of law. Textual interpretation turns on thorny issues concern-
ing the historical context, the views of his antagonists, Paul’s biography, and 
Jewish and Greco-Roman culture, in addition to broader questions of theol-
ogy (see Sanders 1977 and 1983; Richardson and Westerholm 1991). Paul em-
ploys techniques of oral speeches and legal argument, so that individual pas-
sages must be understood within a wider context. Paul’s style is distinguished 
by the vivid personification of abstract ideas: for example, “Love is patient and 
kind” (1 Cor. 13:4). Law is sometimes treated as a character in a spiritual dra-
ma: “The law entered, in order that the offence might increase. But where sin 
increased, grace increased all the more, so that, just sin reigned in death, so 
also grace might reign through righteousness to bring eternal life through Jesus 
Christ our Lord” (Rom. 5:20–21, trans. by author).

Paul’s legal thought was influenced by two main factors. First, Jesus and 
the early Christians, including Paul himself, were accused of violating Mosa-
ic law because Jesus was presented as the Messiah and the Son of God who 
openly flouted traditional laws, for example, against working on the sabbath. 
Jesus retorted, “The sabbath was made for man, not man for the sabbath” 
(Mark 2:27). But he also stated, “Do not suppose that I have come to abolish 
the law or the prophets; I did not come to abolish, but to complete” (Matt. 
5:17). Later, in response to the Pharisees’ question of what is the greatest com-
mandment in the law, Jesus answered, “Love the Lord your God with all your 
heart, with all your soul, and with all your mind [...]. Love your neighbor as 
yourself [...]. Everything in the law and the prophets hangs on these two com-
mandments” (22:36–40). Second, Paul himself was involved in an early contro-
versy in the Christian church. He opposed other former Pharisees who main-
tained that Gentiles who wished to become Christians must become circum-
cised and follow the law of Moses (Acts 15:5; cf. Gal. 2:3, 6:15). Against this, 
Paul maintained, human beings are justified by faith apart from works of the 
law (Rom. 3:28).

In order to understand Paul’s writings on law, it should be kept in mind 
that he uses the Greek word nomos, which is usually translated “law,” in dif-
ferent senses (see Cranfield 1970, 148–9; Fitzmyer 1993, 131–2): (1) narrowly, 
for the law of Moses (Rom. 5:13–14, 10:5); (2) more broadly, for moral rules 
grasped even by Gentiles (2:14–15); (3) in the sense of a principle, for exam-
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ple, of faith (3:27); and (4) in the sense of a commandment (Gal. 5:14). Conse-
quently, the precise meaning of nomos (“law”) is often in dispute.

Paul’s harshest criticisms of law are aimed at the “foolish Galatians” for in-
sisting that pagan converts to Christianity submit to being “under the law,” 
especially through circumcision (Gal. 3:1, 6:12–13). Here “law” clearly refers 
to the Mosaic code. Paul declares that “no one [i.e. neither Jew nor Gentile] is 
ever justified by doing what the law requires, but only through faith in Christ 
Jesus” (2:16). He adds that “those who rely on obedience to the law are under 
a curse” (3:10). God put the law “in charge of us until Christ should come, 
when we should be justified by faith; and now that faith has come, its charge is 
at hand. It is through faith that you are all sons of God in union with Christ Je-
sus” (3:24–6). There can be no salvation under the law, because even if one is 
circumcised, he is “under obligation to keep the entire law” (5:3). Paul argues 
that “if you are led by the spirit, you are not subject to law [...]. The harvest 
of the spirit is love, joy, peace, patience, kindness, goodness, fidelity, gentle-
ness, and self-control” (5:18, 22). He concludes that the old law, given to Mo-
ses, has been superseded by a new law: “The whole law is summed up in a 
single [commandment]: ‘Love your neighbor as yourself’” (5:14). “Carry one 
another’s burdens, and in this way you will fulfil the law of Christ” (6:2). This 
implies that the law criticized in Paul’s letter to the Galatians is the old law of 
Moses, which has been supplanted by a new Christian law (see Martyn 1997, 
548–58).

Paul has been criticized for overlooking a major doctrine of Jewish religion, 
that a loving God may allow sincerely repentant sinners to atone for their sins. 
This idea is celebrated in the Jewish Day of Atonement (yom kippur; see Exod. 
30:10; Lev. 23:27, 25:9). Leviticus prescribes a ritual in which the high priest 
was to lay his hands on the head of a scapegoat, confess all the sins of the Isra-
elites, and then cast out the creature: “The goat shall carry on it all their iniqui-
ties to an inaccessible region” (Lev. 16:22). Although it is widely agreed that 
Paul’s omission of repentance and atonement resulted in an incomplete and 
inaccurate picture of Jewish religion and law, the explanation for this oversight 
is debated by scholars (see Sanders 1977). Perhaps it was due to his Pharisaic 
education, or perhaps his own anti-legalism led him to dismiss atonement, in 
its traditional form, as an ineffective palliative. In any case Paul claimed that 
atonement could be achieved only through the ultimate sacrifice of Jesus 
Christ and that it could be effective only through faith (Rom. 3:25; cf. Heb. 
9:25–6).

Although Galatians emphasizes the special burden imposed by the Torah, 
Paul’s letter to the Romans adds that Gentiles as well as Jews are liable to pun-
ishment:

Those who have sinned outside the pale of the law will perish outside the law, and all who have 
sinned under that law will be judged by it [...]. When Gentiles who do not possess the law carry 



177CHAPTER 7 - JEWISH AND CHRISTIAN THOUGHT

out its precepts by the light of nature [phusei], then, although they have not law, they are their 
own law; they show what the law requires is inscribed on their hearts [...]. (Rom. 2:12, 14–15)

This sounds like the idea of natural law in Cicero and the Stoics: All humans 
in their conscience understand the law’s requirements (see Dodd 1953; Mar-
tin 1974; McKenzie 1964; Troeltsch 1960, 1: 80). Because pagans also know 
that their acts are unlawful, they—like the Jews—are condemned to punish-
ment. “No human being can be justified in the sight of God by keeping the 
law: law brings only the consciousness of sin” (Rom. 3:20). Paul’s legal theory 
is founded on the doctrine of original sin, that as a result of Adam’s sin all 
men are condemned: “It was through one man that sin entered the world, and 
through sin death, and thus death pervaded the whole human race, inasmuch 
as all have sinned. For sin was already in the world before there was law […]” 
(5:12–13). Although the law reveals to humans their sinful condition, they are 
incapable of obeying it. Law has the paradoxical effect of prompting even 
more sin (see 5:20–1 quoted above). We can be saved from the punishment 
we justly deserve only through the intercession of Christ, the Son of God, who 
died for our sakes. “If, by the wrongdoing of one man, death established its 
reign through that one man, much more shall those who in far greater measure 
receive grace and the gift of righteousness live and reign through the one man 
Jesus Christ” (5:17).

The foregoing reflections lead Paul to ask whether the law is sin. Although 
he denies this, he observes that “had it not been for the law I should never 
have become acquainted with sin” (7:7–8). The law, for example, “You shall 
not covet,” prompts me to covet the forbidden fruit. Our inability to obey 
the law results from an inner conflict: “In my inner man I delight in the law 
of God, but I see another law in my members fighting against the law of my 
mind and making me a prisoner of the law of sin which is in my members” 
(7:22–3, trans. by author). But even though our bodies are dead because of sin, 
our spirit is enlivened through the presence in us of Christ and the Holy Spirit 
(8:10–11). The Spirit strengthens us and enables us to follow the command-
ment to love your neighbor as yourself. This he calls “the law of the spirit of 
life” (Rom. 6:2; cf. Gal. 6:2; 1 Cor. 9:21).

In two other influential passages Paul explains the practical implications of 
the Christian understanding of law. In the first passage, he asserts, “Every per-
son must submit to the authorities in power” (Rom. 13:1). He is expatiating on 
the dictum of Jesus that one should give to God what is God’s and to Caesar 
what is Caesar’s (Mark 12:17). Paul’s premise is that “all authority comes from 
God.” Hence, the ruler is a “minister of God” for the good of his subjects and 
an agent of punishment for wrath to wrongdoers. Paul thus presents a moral 
argument for obedience to the ruler based upon conscience (Rom. 13:1–5). 
One has an obligation to pay taxes to the government, and more generally to 
act justly: “Discharge your obligations to everyone: pay tax and levy, reverence 
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and respect, to whom they are due” (13:7). Paul observes that this is spelled 
out in the Ten Commandments, but that every commandment “is summed up 
in the one rule: Love your neighbor as yourself. Love cannot wrong a neigh-
bor; therefore love is the fulfillment of the law” (13:9–10). Thus, according to 
Paul, the obligation to obey political authorities, and by implication the laws of 
the land, follows from the principle of Jesus Christ that one should love one’s 
neighbor as oneself.

The second passage explains how Paul understands one’s neighbor. Paul 
declares that, among Christians, “there is no such thing as Jew and Greek, 
slave and freeman, male and female; for you are all one person in Christ Je-
sus” (Gal. 3:28; cf. 1 Cor. 12:13). This view, which helped to motivate Paul’s 
energetic proselytizing to the Gentiles, is a striking departure from the view 
that the Israelites were a chosen people, and the view that Greeks were by na-
ture superior to barbarians. Although God establishes men in authority over 
women, free men over slaves, and rulers over subjects, these authorities are, 
as noted above, “ministers” of God whose authority derives from God rather 
than their innate superiority. Paul’s view implies that all human beings are fun-
damentally equal under God’s law.

Paul’s considered view of law has been interpreted in very different ways. 
For example, his statement, “Christ is the end [telos] of the law” (Rom. 10:4) 
is ambiguous, because the word telos in Greek can be translated as “termi-
nus” or as “goal.” Emphasizing the first reading, some expositors view Paul 
as an antinomian, that is, a thoroughgoing opponent of the law. This is sug-
gested by Ephesians 2:15: “he annulled the law with its rules and regulations, 
so as to create out of the two a single new humanity in himself.” When Paul 
speaks of “the law of Christ,” he means that we should follow the spirit of the 
law rather than the strict letter, because Christians “serve God in a new way, 
the way of the spirit in contrast to the old way of a written code” (Rom. 7:6). 
Early adversaries of Paul accused him of this view, while Marcion, a Gnos-
tic heretic (d. ca. 160), sought support from this interpretation. Tertullian 
(ca. 160–ca. 220) criticized Marcion for separating the law and the gospel; 
and Irenaeus (140?–ca. 203) accused Marcion of mutilating Paul’s writings 
by claiming that Christ “rendered null and void the prophets and the law.” 
Similarly, Nietzsche hyperbolically calls Paul “the apostle of the annihilation 
of the Law,” and further states, “The Law was the Cross on which he felt 
himself crucified. How he hated it! What a grudge he owed it” (The Dawn of 
Day aph. 68).

Diametrically opposed is the interpretation that Paul means “the law of 
Christ” literally and understands Christ as the goal (telos) of the law. On this 
view, Paul intends to distinguish a moral law distilled by Christ from the old 
Mosaic code. The apostle James, along these lines, speaks of “the sovereign 
law laid down in scripture: Love your neighbor as yourself” (James 2:8; cf. Lev. 
19:18). Tertullian argues that a “new law” and a “new circumcision” had re-
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placed the old. Justin Martyr (ca. 100–ca. 165) and Origen (185?–ca. 254) call 
Christ “the new lawgiver” (Pelikan 1971–1978, 16–8, 38–9). On this interpre-
tation “gospel and law are essentially one” (Cranfield 1970, 169). During the 
Middle Ages, scholastic philosophers, including Abelard, developed this “new 
law” interpretation in a more systematic way (see Chapter 11 of this volume).

On a third interpretation, Paul’s ambivalence toward the law derives from 
his view of human nature (see Fitzmyer 1981). St. Augustine (in On Grace and 
Free Will) draws on this interpretation of Paul to criticize the doctrine of Pe-
lagius that human beings have a free will but Christ gave humans grace in the 
form of the law to help them avoid sin. Augustine objects that the human will 
has been so impaired by original sin that humans are incapable of following 
God’s law on their own. The Augustinian interpretation was defended and 
elaborated in Martin Luther’s Lectures on Romans. Rejecting the scholastic 
view that the gospel was a “new law” and that Christ was a legislator compa-
rable to Moses, Luther (1961, 199) followed Augustine’s interpretation of Pau-
line psychology. Paul describes an inner conflict between the law of God and 
sin, for example, when one covets a neighbor’s property contrary to the law 
(Rom. 7:22–3). Paul says, “The good which I want to do, I fail to do; but what 
I do is the wrong which is against my will; and if what I do is against my will, 
clearly it is no longer I who am the agent, but the sin that has its dwelling in 
me” (7:19–20). According to Luther, the “I” that wants or does not want is the 
mind or spirit, and the “I” that does or does not act is the flesh. Luther (204) 
explains, “Because one and the same man as a whole consists of flesh and 
spirit, he attributes to the whole man both of the opposites that come from 
the opposite parts of him.” This recalls Plato’s division in the Phaedo between 
the soul and the body, which are described as in conflict with each other. But 
Luther (213) denies that Paul means that the spirit and flesh are “two sepa-
rate entities,” which Luther dismisses as “a silly and crazy fiction” contrived 
by “metaphysical theologians.” When Paul says, “I myself with the mind serve 
the law of God, but with the flesh the law of sin” (7:25), he means literally that 
“one and the same man serves both the law of God and the law of sin, that he 
is righteous and at the same time he sins” (208). Even “saints in being righ-
teous are at the same time sinners.” Humans are inherently sinful and can be 
saved only through the grace of God and the mediation of Christ. Paradoxical-
ly, the spirit will enable us to fulfill God’s law, but because of “our corrupted 
nature” the law itself is unable to bring this about (223–4).

Paul’s tortuous discussions about the difficult relationship between law 
and justification by grace have influenced Christian legal thinkers of all stripes. 
However, a modern scholar remarks that Paul’s “statements are more radical 
than the church has ever, except in rare moments of crisis, been willing to ad-
mit” (Meeks 1972, 441).
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7.3. Early Christian Legal Thinkers

The Pauline critique of Jewish law was perpetuated by early Christian apolo-
gists such as Justin Martyr (ca. 100–ca. 165) in his Dialogue with Trypho (a 
Jewish philosopher). To the question whether those who have regulated their 
lives according to Mosaic law would be rewarded with life after death, Justin 
replied that the Jews who did what was “naturally [phusei] good, holy, and 
just”—that is, “things that are universally, naturally, and eternally good”—
would be saved (Dial. 45.3–4), implying that the part of Moses’ law which 
conformed to natural law took precedence over the rest. But Justin tells 
Trypho that there is a “final law and covenant which has authority over all 
persons.” The Mosaic law “is already obsolete and was for you [Jews] only, 
whereas the [final] law is without qualification for all persons [...]. An ever-
lasting and final law, Christ Himself, has been given to us [...]” (Dial. 11.2). 
Similarly, Origen (ca. 185–254) maintained that “the [divine] providence 
which long ago gave the law [of Moses], but now has given the gospel of Je-
sus Christ, did not wish that the practices of the Jews should continue [...]. 
In the same way it increased the success of the Christians [...]” (Cels. VII.26). 
Irenaeus of Lyons (140?–ca. 203) also asserted the superiority of the gos-
pel to Jewish law: Christ “did not abolish, but extend and fulfill, the natu-
ral precepts of the law, by which man is justified.” “The Lord himself spoke 
the words of the Decalogue alike to all: and so they abide equally with us, 
receiving extension and argumentation, but not abolition, but his coming in 
the flesh” (Haer. IV.13.1, 16.4). There was, however, a tendency toward a new 
legalism, inspired by Paul’s reference to “the law of Christ” (Gal. 6:2). Christ 
was described as our “new lawgiver” by Justin (Dial. 18.3) and as “the lawgiv-
er of the Christians” by Origen (Cels. III.7). Thus, Tertullian (ca. 160–ca. 220) 
contended that a “new law” and a “new circumcision” had replaced the old 
law, which was only meant as a sign to come (Jud. III.8). Tertullian refuted the 
heresy of Marcion (d. ca. 160) whose “primary and principal work” was the 
“separation of law and gospel” (Marc. I.19.4; see Section 7.1 above). Pelikan 
(1971, 17–8) observes, “[A]s moralism and legalism manifested themselves 
in Christian theology, much of the edge was removed from the argument of 
Christian apologetics against what was taken to be the ‘Pharisaical’ concep-
tion of the law.”

Early Christian apologists also answered pagan critics by appropriating the 
classical idea of natural law (see Troeltsch 1960, 158–61). When the pagan Cel-
sus proclaimed that “Pindar seems to me to have been right when he said that 
law is king of all,” Origen retorted, “We Christians recognize that law is by na-
ture king of all when it is the same as the law of god” (Cels. V.40). Origen ar-
gued that “where the law of nature, that is of God, enjoins precepts contradic-
tory to the written laws,” one ought to obey the divine lawgiver “even if in do-
ing this he must endure dangers and countless trouble and deaths and shame.” 
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In particular, one ought to disobey laws requiring the worship of pagan gods 
(V.37, trans. Chadwick). Origen was following the tradition of Antigone (see 
Chapter 1, Section 1.6.2, of this volume), although, among Christians, he was 
“apparently the first to justify the right to resist tyranny by appealing to natural 
law” (Chadwick 1953, 7 n.). The Christian rhetorician Lactantius (ca. 240–ca. 
320) quoted with approval Cicero’s definition of true law as “right reason in 
agreement with nature” of which God is the author, promulgator, and enforc-
ing judge (Lactantius, Inst. VI.8 = Cicero, Rep. III.22). Tertullian also com-
pared nature to a teacher in the service of God: “Nature is the teacher; the 
soul is the pupil. Whatever either the one has taught or the other has learned 
has come from God, that is, the teacher of the teacher” (Anim. 5). Tertullian 
was a severe critic of pagan philosophy: “What is there in common between 
Athens and Jerusalem?” (Praescrip. 7). Even if philosophers hit upon the truth 
occasionally, it is by sheer chance: “Most of our ideas about nature, however, 
are suggested by a kind of common sense with which God has endowed the 
soul of Man” (2.1). Other Christian thinkers, in particular Clement of Alexan-
dria (ca. 150–ca. 215), took a more favorable view of philosophy: “Philosophy 
was schoolmaster to bring the Greek mind to Christ, as the law brought the 
Hebrews” (Strom. I.5.28; cf. Paul, Gal. 3:23).

The Christians who accepted the classical concept of natural law had to 
explain its relation to the law of Moses. St. Ambrose (ca. 340–397) argued 
that the Mosaic law was given to human beings because they were unable to 
obey the natural law. He interpreted the apostle Paul as teaching “that there 
is a natural law [lex naturale] written in our hearts [...]. This law is not writ-
ten, but inborn; it is not perceived by reading, but is expressed in each per-
son as from the flowing font of nature, and is taken in by human minds” (Ep. 
73.2; cf. Rom. 2:14–15).9 Ambrose converted and baptized St. Augustine, 
who gave a similar account of natural law: “Natural law [natura ius] is not 
produced by opinion, but a certain innate force has implanted it” (Questions 
31.3). Ambrose was the scion of a noble family, a Roman official, and finally 
bishop of Milan, where he exerted powerful influence over political as well 
as religious affairs. His De Officiis Ministrorum was modeled after De Offi-
ciis of Cicero, and just as Cicero succeeded in popularizing Greek philosophy 
among his fellow Romans, “Ambrose reinterpreted Ciceronian Stoicism for a 
Christian public” (Markus 1988, 97). Following Cicero he described natural 
law as a moral principle obligating individuals to all humanity, to treat one 
another like parts of a single body (Ambrose, Off. III.17–18; cf. Cicero, Off. 
III.21–2). Ambrose, however, gives Cicero’s simile a Christian interpretation: 
“The church should be the model of how human beings ought to relate” 

9 See Carlyle 1936, 1: 105, who notes similar interpretations in Ambrose, De Jacob et Vita 
Beata VI; in St. Hillary of Poitiers (d. 367), Tractatus On Psalms 118.119; and Augustine, Faust. 
XIX.2. On this passage (Rom. 2:14–15), see Section 7.2 above.
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(Davidson 2001, 2: 818). Ambrose also emphasizes the universal scope of 
natural law: “If there really is one law of nature [lex naturae] for all, clearly 
there must be one standard of what is beneficial for all, and clearly we are 
bound to consider the interests of all. It cannot then be right for a man who 
wishes to follow nature’s norm and consider the interests of his neighbor to 
transgress the law of nature by doing him harm” (Ambrose, Off. III.25; cf. 
Cicero, Off. III.27).

Political justice is to be understood in terms of this concept of natural law. 
For Ambrose agreed with classical philosophers that “justice is the basis of the 
association and community of the human race” (Off. I.28), and that “equity 
strengthens governments, and injustice destroys them” (II.19). But Ambrose 
rejected the pagan philosopher’s understanding of justice, as doing no harm 
except in return for harm done, and as distinguishing private property from 
public. According to Ambrose’s conception of natural law, God ordained the 
law of universal generation so that the earth is a kind of common possession. 
Private right was the result of human greed (I.28), that is, an inevitable con-
sequence of original sin. Although Ambrose held that the authorities should 
comply with justice and law, he also contended that legal justice should defer 
to divine law. In a debate with the pagan prefect Symmachus (ca. 345–ca. 402), 
who argued that justice required the restoration of the altar of Victory in the 
Senate house (Symmachus, Relationes III.18), Ambrose wrote in a letter in 384 
to the Christian Emperor Valentinian that “injustice is done to no one, over 
whom almighty God is given precedence” (Ep. 17.7).

In waging war on two fronts against Jewish and pagan adversaries, Chris-
tian philosophers developed a theory of three laws: the natural law given to 
Adam and Eve and consequently to all nations, the old law of Moses given to 
the Jews, and the new law of Jesus Christ. This tripartite view of law is found 
in a commentary on Romans by “Ambrosiaster” (ca. 380), the unknown au-
thor of commentaries mistakenly attributed to Ambrose who received his nick-
name from Erasmus. He remarks that natural law “which was partly reformed 
by Moses, and partly supported by his authority in preventing offenses, makes 
one aware of sin” (Exposition of Romans III.20). Augustine (Faust. XIX.2) at-
tributes the same threefold distinction to Paul:

There are three kinds of law: One is that of the Hebrews, which Paul says belongs to sin and 
death. Another truly belongs to the Gentiles, which he calls natural [citing Rom. 2:14–15] [...]. 
The third kind of law is truth, which the apostle signifies in the same way, and says, “The law of 
the spirit of life in Christ Jesus freed you from the law of sin and death.” (Rom. 8:2)

The idea of the three laws was later a major theme of Abelard’s Dialogue be-
tween a Philosopher, a Jew, and a Christian (see Chapter 11, Section 11.3, of 
this volume).

Isidore, archbishop of Seville (ca. 560–636), who oversaw important reli-
gious reforms in Spain, also contributed mightily to the transmission of ancient 
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legal concepts. He was an associate of Sisebut, the Visigothic king, who com-
missioned his Etymologies, a widely used desk encyclopedia, with derivations 
and explanations of important terms. Book V.1–27 discusses legal terminology, 
beginning with a survey of the first legislators: “Moses of the Hebrew race was 
the first to publish divine laws in sacred writings” (Etym. V.1). He is followed 
by Egyptian, Greek, and Roman lawgivers. Isidore then briefly sketches the 
history of Roman legislation down to the Theodosian Code (with no men-
tion of the Justinian Code). This summation suggests a confluence of Jewish, 
Christian, and pagan legal traditions. He distinguishes human laws from divine 
laws, which are established by nature (V.2). He treats lex (“law”) as a species 
of ius (“right”), which he relates to iustum (“righteous,” “just”). “The word lex 
comes from legere (to read) because law is written.” But law is also related to 
reason: “[L]ex may be considered as everything that is based on reason [ratio], 
provided it is compatible with religion, appropriate to discipline, beneficial for 
welfare” (V.3). He follows the tripartite analysis of the Roman jurists: “Right 
[ius] is either natural or civil or of the nations” (V.4). He explains natural right 
as follows:

Natural right [ius naturale] is common to all nations, and consists of what is universally held 
by natural instinct, not by constitution, e.g., the mating of male and female, the succession and 
education of children, universal common possession, universal liberty, the acquisition by hunting 
whatever may be caught in the sky, on land, and at sea. Again: the restoration of a deposit or of 
money lent; the offering of forcible resistance to violence. All this (and anything like it) is never 
unjust, but is held to be natural and equitable [aequum]. (V.5)

The tripartite account resembles Ulpian’s, but Isidore does not adopt Ulpian’s 
assertion that natural law is “not specific to human beings but is common to 
all animals” (Ulpian, Inst. I ap. Justinian Dig. I.1.1). His view of natural law 
seems closer to that of the Stoics and of the earlier Christian thinkers for 
whom natural law was written in human hearts: for the equation of the nat-
ural and the equitable is evidence of moral conscience rather than brute in-
stinct. His account suggests some ambivalence about property: The reference 
to “universal common possession” seems to refer to a state of nature (i.e., prior 
to the Fall of Adam) in which there was no private property but the earth was 
owned in common by all human beings, but “the acquisition by hunting” may 
imply a natural right of original acquisition of private property.10 Further, the 
mention of “universal liberty” seems to imply that in the state of nature there 
were no slaves but everyone is free. It is not clear how common ownership 
is supposed to cohere with the acquisition of private property. “There is an 
obvious problem, moreover, in reconciling ‘common possession of everything’ 
with rights in deposits and loans” (King 1988, 141). Perhaps he was uncon-

10 “The right to acquire” for adquisitrio in O’Donovan and O’Donovan 1999, 210, is an in-
terpretation rather than a translation.
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sciously combining two different notions of natural law: one governing Adam 
and Eve’s innocence before the original sin, and another regulating human 
beings afterward. Isidore defines civil law (ius civile) as “what each people or 
civil community has established for itself in matters human and divine” (V.5), 
which closely follows the definition of the jurists (cf. Gaius, Inst. I.1; cf. Justin-
ian, Inst. I.2.1), as does his definition of the law of nations (see Carlyle 1936, 1: 
42–3, 106–10).

The right of nations [ius gentium] is the occupation of sites, the construction of buildings, ar-
mament, war, captivity, enslavement, the right of return to one’s home, peace treaties, truces, 
the sacrosanct inviolability of ambassadors, the prohibition of mixed-race marriages. It is called 
the right of nations since all nations, more or less, observe it. (V.6; cf. Gaius, Inst. I.1; Justinian, 
Inst. I.2.1)

Finally, Isidore follows the classical principle that the law, properly under-
stood, is just and honest, and “will serve no private interest but the common 
welfare of the citizens” (V.21). In keeping with this, in the Sentences Isidore 
claims that kings (reges) are so called from acting rightly (recte): “[T]he title of 
king, then, is retained by doing right, forfeited by doing wrong” (Sent. III.48). 
Further, a prince should conform to the rule of law: “Princes are bound by 
their own laws, and may not disallow in their own case laws which they uphold 
for their subjects. Justly does their voice command authority when they grant 
no license to themselves which they refuse to their people.” He adds, however, 
that the secular prince has a religious duty: “Secular powers are subject to the 
discipline of religion. Though invested with the highest sovereignty, they are 
bound by the chains of faith, to proclaim the Christian faith by their laws and 
to protect its proclamation by good conduct.” Additionally, “secular princes 
often hold the highest position of power within the church, that they may use 
that power to reinforce church discipline” (III.51).

Although not a very deep or innovative thinker, Isidore preserved funda-
mental elements of Roman legal thought, integrated them with Christian be-
lief, and made this blend accessible to a wide readership. “His definitions were 
finally embodied, in the twelfth century, in Gratian’s Decretum” (Carlyle 1936, 
106). For example, Gratian cites Isidore’s distinction between divine and hu-
man laws, his threefold distinction of law, and so forth (Decr. D1.1, 6 passim). 
Isidore thus had a profound impact on the development of canon law and the 
whole course of medieval philosophy of law.

Further Reading

Elon 1994 is a comprehensive work on the entire tradition of Jewish law—its 
history, sources, and principles; in particular, vol. 3 contains valuable informa-
tion concerning the literary sources for the period discussed in this chapter. 
General discussions of ancient Jewish law include Patrick 1985, Daube 1981, 
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Neusner 1981, Greenstein 1984, Noth 1984, and Avalos 1995. Phillips 1970 
considers the criminal law in the Decalogue. Robinson and Oesterley 1937 and 
Neusner 1981 discuss the place of law in the wider context of ancient Judaism. 
Boecker 1980 and Avalos 1995 survey law and legal and social institutions in 
ancient Israel. Zohar 1998 treats of the philosophical dimension of halakhah. 
On the authorship of the Pentateuch see Segal 1967, and on Deuteronomy in 
particular, see Driver 1902 and Weinfeld 1991. Moore 1927–1930 is a history 
of the age of the tannaim. Strack and Stemberger 1992 give an introduction to 
the Midrash and Talmud. See Ginzberg 1941 on the Palestinian Talmud, and 
Goodblatt 1971 on the Babylonian Talmud.

Schäfer 2003 is a detailed history of the Jews in the Greco-Roman world. 
Richardson and Westerholm 1991 give a general account of the debate over 
the law between Jews and early Christians in the period of the Roman Empire. 
Watson 1996 is a general discussion of Jesus and the law. For different per-
spectives on the place of natural law in the New Testament, see Dodd 1953, 
Derrett 1970, Martin 1974, and McKenzie 1964. Wolterstorff 2008 contains 
chapters on antecedents of modern notions of “justice” and “rights” in ancient 
Jewish and Christian thought; see also Miller 2009. Sanders 1977 and 1983 ex-
amine the relationship of the apostle Paul to Palestinian Judaism and Jewish 
law. Cranfield 1970 and Fitzmyer 1981 give divergent interpretations of Paul’s 
view of law. Wilson 1983 discusses the problem that Paul’s legal thought pres-
ents for Luke in the Acts of the Apostles. See also A. Watson 1995b for a dis-
cussion of Jesus and the Pharisaical tradition according to the apostle John.

Pelikan 1971–1978 is a historical overview of the entire Christian tradi-
tion including legal doctrines: Vol. 1 deals with the early Catholic tradition 
(A.D. 100–600), vol. 2 the emergence of Eastern orthodoxy (600–1700), and 
vol. 3 medieval theology (600–1300). Carlyle and Carlyle 1936 contains valu-
able discussion of legal philosophy in the context of medieval political theory; 
vol. 1 in particular covers early Christian thought from the second to the ninth 
centuries. Burns 1988 also contains valuable discussions of law in medieval 
political thought from the fourth to the fifteenth centuries. O’Donovan and 
O’Donovan 1999 is a valuable sourcebook with readings (in English transla-
tion) in Christian political thought from the second century through the Refor-
mation era, with introductions and further reading suggestions.



Chapter 8

THE PHILOSOPHY OF LAW 
IN THE WRITINGS OF AUGUSTINE

by Janet Coleman1

8.1. Life and Writings of Augustine

The Christian theologian and bishop of Hippo, Augustine (Aurelius Augusti-
nus), was born in A.D. 354 to a non-Christian father and a Christian mother 
in that part of Roman North Africa that is today Algeria. Despite his moth-
er’s efforts Augustine initially found her religion uncongenial and intellectu-
ally unsophisticated. He received an education typical of ambitious, provin-
cial Romans, becoming a student of Latin rhetoric in Carthage before he left 
for Rome in 383, whereafter he became a teacher of rhetoric in Milan. As had 
been the case during the last century of the Roman Republic, to be skilled in 
oratory with its uses in legal practice and local governance could lead to a civ-
il service posting. During the late Roman Empire Augustine had considered 
such a career option. He had friends and contemporaries with whom he cor-
responded throughout his life who had chosen this path. As this chapter will 
show, Augustine’s familiarity with the intricacies of contemporary Roman law 
had important consequences for his own political theory where he expressed 
his views not only on what politics was for but also on the compatibility of 
Christianity and politics. 

Augustine harnessed a developing Christian doctrine to a set of distinctly 
imperial Roman discourses and realities in order to present, in his magisterial 
City of God, an image of two cities, the earthly and the heavenly, and their 
respective citizens. This considered perspective on history and politics, and 
the role of positive civil law in the lives of men, would be formulated rather 
later in his turbulent life lived in turbulent times. It would achieve its most 
mature form in the City of God XIX. What we may call his moral philosophy, 
however, began earlier in his increasing dissatisfaction with the legacies of 
ancient philosophy and the explanations philosophers had offered about 
human nature, self-knowledge, the respective roles of reason and will in 
determining moral responsibility, and on the nature of moral evil (see Evans 
1982). Augustine’s contribution to a Christian philosophy of law, then, may be 
said to fall into two successive but overlapping chronological periods, that of 
his own spiritual autobiography and his debt to ancient philosophy, and that 
of his reflection on Rome’s history, not least as a consequence of the empire 

1 All translations are by the author unless otherwise indicated.
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having adopted Christianity as the state religion (380) during his own lifetime. 
The development of his moral philosophy took on new dimensions as he came 
to explore Roman and world history in the light of scripture and the role of 
the contemporary, institutional church. Thereafter, it gave rise to what may 
be called his political theory where he explained the role of any state’s law in 
men’s lives. Augustine’s thinking about law has philosophical, theological, and 
historical dimensions.2

Augustine experienced a series of intellectual and spiritual conversions 
throughout his life and recounted these in his Confessions and in numerous 
letters to friends. He tells his readers that his training in rhetoric was meant 
to lead to a profession in the law and thence to a post as governor (Conf. 
VI.11.19). But his youthful enthusiasms drew him instead to philosophy after 
having read Cicero’s Hortensius. It was to the skepticism of the New Academy 
as he found it largely in Cicero’s other writings that he next turned.3 He had 
learned much of what he knew of the classical and Hellenistic Greek philoso-
phers from Cicero, his master in rhetoric, and from Cicero’s contemporary, the 
encyclopedic polymath M. Terentius Varro.4 Thereafter, he became familiar 
with Plotinus and some unknown Platonist writings, most likely in recent Lat-
in translations, and it is through these works that he met a platonizing inter-
pretation of Christianity. Despite his appropriation of an amalgam of ancient 
philosophical positions whose principal ingredient was Platonism, Augustine’s 
own acquaintance with Plato’s writings seems to have been largely secondhand 
and notably through Cicero (e.g., Tusculan Disputations, de Finibus, etc.).5 
These were supplemented by his experience of hearing the bishop of Milan, 
Ambrose, preach a version of Christianity that demonstrated his sophisticated 
familiarity with Greek Christian theology of the first to fourth centuries A.D., 
along with pagan, Jewish, and Christian Greek neo-Platonism and its Latin de-
rivatives.6

The historical development of Christianity itself, and especially its ethical 
and political doctrines during its first centuries, was a process of continuous 
“translation” of its sources stretching back to pre-Christian Stoicism and Hel-

2 See Coleman 2000, vol. 1: 292–340, for a fuller account of the precursors to Augustine’s 
thinking on philosophy and politics and their influence on his evolving perspectives in the con-
text of his late imperial Roman times.

3 On Cicero’s own incomplete return to skepticism in later years, see Glucker 1988.
4 Varro (116–27 B.C.) wrote a survey of Roman religion, Antiquitates Rerum Divinarum, in 

41 books and De Philosophia that provided an account of all the possible ethical positions taught 
by Antiochus of Ascalon, an eclectic Platonist and the anti-skeptical heir to Carneades’ skeptical 
Academy. Augustine targets Varro in CD VI, VII, and XIX.2f. For a brief discussion of Varro, see 
Schofield 2000b. On Antiochus, see Chapter 5 of this volume.

5 For one of the best discussions of Augustine’s debts to ancient philosophy, see Rist 1994. In 
general, see Bonner 1986.

6 See esp. Brown 1989, chap. 17, for Ambrose’s views and influences. Also see Brown 1972.
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lenistic Judaism.7 Ambrose in particular had read the works of Philo, Origen, 
and Plotinus, absorbing the fundamental antithesis between soul and body. 
He identified Paul’s war between the flesh and spirit (Rom. 7:23) with the Pla-
tonist opposition between body and mind. Augustine heard him argue that 
man’s mind is superior to his body, which is a mere “veil,” indeed, a “peril-
ous mudslick” that entices the will to slip. But because Christ sits in the in-
ner person, having come to humanity in human flesh and thereby mediating 
the antithesis between heaven and earth, man can, even in this life, but with 
Christ’s help through baptism, still the body’s instincts. Ambrose emphasized 
far less than did the ancient philosophical tradition any long purification of 
the soul through spiritual paideia (“education”). Swift baptism secures the 
required transformation. Ambrose also defended the Old Testament against 
Manichaeism, a sect to which Augustine had been attracted while in North Af-
rica and to which he maintained a somewhat troubled allegiance. In contrast 
to the dualism of Manichaeism, which proposed a doctrine of two cosmic forc-
es of spiritual good and material evil in perpetual combat and which thereby 
limited the omnipotence of God, Ambrose urged his Christian congregation 
to think of God and the soul as distinct from material reality altogether. He 
further raised the possibility that belief was the prerequisite for understanding. 
Augustine was thus forced to confront a contemporary philosophical and cul-
tural world that was constituted primarily by eclectic mixtures of Stoicism and 
varieties of Platonism. Under the influence of prominent Christians in Milan, 
notably the priest and Christian Platonist Simplicianus, he converted to Catho-
lic Christianity and was baptized in 387. He returned to North Africa to live 
the monastic life, and was ordained as a priest in 391.

Nothing survives of Augustine’s pre-conversion writings. His Confessions 
were written in 399, almost thirteen years after he converted to Christianity. 
The influence of Platonism endured throughout his life, even as his “philo-
sophical models” became increasingly theological hypotheses learned out of 
scripture, notably from a re-examination of Paul’s epistles, developed in his re-
jection of Manichaeism and Porphyry’s tract Against the Christians, and were 
elaborated in debates with schismatic and heretical groups such as Donatists 
and Pelagians within the North African church where he had been elevated 
to bishop in 396 (see Coleman 1994). Insofar as all the writings we possess of 
Augustine are Christian, they are the work of a controversialist. They grew out 
of his arguments with his pre-Christian self, on the one hand, and with views 
current among his contemporaries both within North Africa (especially as he 
dealt with the pastoral burdens of being a bishop) and throughout the wider 

7 See Chapter 7 of this volume. The literature here is enormous. For a recent discussion of 
the ethical and political implications of early Christianity, see Young 2000. Also see the contribu-
tions by Chadwick, Nicol, and Markus in Burns 1988. Coleman 2000, vol. 1: 292–310, briefly 
treats the development of early Christian and Jewish philosophical theology.
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world of the late Roman Empire, on the other. He remained in North Africa 
for almost 35 years until his death in 430.8 

8.2. Augustinian Ethics

Most analyses of Augustine’s writings attempt to place his thought within the 
various legacies of Hellenistic philosophy (e.g., Kent 2001). His philosophical 
milieu was the practical, eudaimonistic framework of Greek philosophy dur-
ing the Hellenistic period (e.g., Epicurean, skeptic, and Stoic), which became 
more pronounced under the Roman Empire. Pagan philosophy, and especially 
neo-Platonism, moved closer to religion, indeed to a distinctive, increasingly 
ascetic Latin Roman version of religion for that “western” part of Rome which 
was Augustine’s fourth- and early-fifth-century milieu. 

Augustine was to reuse topics dealing with the virtuous life selected from 
the agenda of ancient ethical theory. He, too, would focus on the question of 
happiness and examine the various educational and spiritual exercises recom-
mended for seeking the truth in this mortal life. He believed that all men wish 
to be happy and the thing signified by the word “happiness” somehow lies in 
men’s memory. In Confessions (X.20–23) he asks where or when he had any 
experience of happiness that he should remember, love, and long for it again. 
Have we at some time in the past been happy, individually or through Adam, 
and now know that we have lost this but remember enough to know what we 
have lost? Is there a natural appetite to learn of happiness as something ut-
terly unknown, or is it somehow known and preserved but obscured in the 
memory?9 Augustine equates seeking God with seeking happiness, and he 
speaks of all men’s desire to have joy in truth—not in the seeking but in the 
finding, in being united with God, in living with God (Conf. X.28). But this 
cannot occur in this life. If God is either truth or something higher than truth, 
then the standard (regula) which is called truth is higher than the human mind 
and beyond our mortal experiences.10 Until approximately 411 Augustine ac-
cepted that all men have a natural desire for God (see Burns 1980). Thereaf-
ter, the natural desire was replaced with a divine gift of charity—grace—which 
alone provides man’s orientation to true happiness. But he always viewed 
man’s life on earth as a trial without intermission, shifting between adversity 
and fear of future adversity. It is framed by various offices that require the of-
ficeholder to be loved and feared by men, men seeking to be praised and their 
power feared, not for any truth in their intentions or acts but rather relying 
on deceitful judgments of their fellows.11 Augustine calls this a fellowship of 

8 There are numerous biographies of Augustine, including Brown 1967.
9 See Coleman 1992, chaps. 6 and 7, for a discussion of Augustine on memory.
10 This is a neo-Platonic claim. Cf. Plotinus, Ennead V.5.
11 Cf. Cicero, Tusc. III.2.3: “We come to think that there is no higher ambition than civil of-
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like punishment (Conf. X.36). To escape it, he thought that there was some 
hope in a monastic setting, and he wrote to his friend Nebridius in 389–390 
that he was experiencing a kind of deification through self-disciplined Chris-
tian philosophy. This, too, would be rejected, and thirty years later he would 
see “deification” as a tolerable thought only when considered as God’s salvific 
justification after death (CD XIX.22).

From his own experiences of himself and others as ethical agents in the 
world, Augustine gradually came to the conclusion that men, including those 
reputed to be wise, are not now capable of giving absolute priority to the 
moral good or to seeing this as consistent with their nature. Rather, all men 
show themselves to be massively inconsistent and irrational agents who are 
forever frustrated in their search to understand whether or not their na-
ture is conducive to the practice of virtue. He concluded that any correla-
tion between a person’s state of moral development and his understanding 
of his own nature is impossible to achieve autonomously and is meaningless 
without God’s help. The only kind of person who can be relied on to look 
to the general interest of others and see that other-related virtue is natural 
must be someone who has been prepared and aided by God’s grace in the 
achievement of this ethical state. There is no philosophical method to enable 
one to do this on one’s own and with success. The power of autonomous 
human reason is incapable of changing a man’s desires: No unaided mental 
process can enable any individual to arrive at the true grasp of the good so 
that he might live in accordance with the real. Through the power of intro-
spection humans can to some degree reach a vision of truth or God within 
themselves. But if, as the Stoics had it, the beginning of understanding is in 
a pre-rational impulse that starts from an animal’s or infant’s love of self and 
self-awareness,12 then for Augustine we can go no further. Introspection only 

fice, military command, and popular glory. Men seek not true honor but a shadowy phantom of 
glory.”

12 Stoic oikeiosis (“self-awareness”) is discussed as a mental process by which a human being 
will, if things go rightly, arrive at the true grasp of the good, namely, living in accordance with 
nature (convenientia naturae) or “in accordance with the real.” The Stoic account of oikeiosis 
has two stages, the first of which provides an account of pre-rational action in animals and in-
fants, which they thought of as a pre-rational impulse (hormê). This is followed by an account of 
a change in understanding of the goals of action that comes with reason, whereafter what is truly 
good is grasped. The pre-rational stage where actions are governed by impulse starts from an 
animal’s love of self, so that the impulse is explained in terms of the animal’s awareness of things 
in the world either belonging to or being alien to the self of whose “constitution” or structure the 
animal or child has some instinctive awareness. Underlying the logical starting point of self-love 
was another relation to the self: self-awareness (Cicero’s sensus sui; see his Fin. III.5.16). Stoics, 
therefore, worked with a triadic logic of being aware of oneself, seeing oneself as belonging to 
oneself (ipsum sibi conciliari: Cicero, Fin. III.5.16), and loving oneself. Cicero had observed that 
animals could not feel desire toward anything unless they possessed self-awareness and conse-
quently felt love for themselves. These are pre-rational impulses, generic desires, the purely sub-
jective point of view. Augustine adopts something similar but does not take the next Stoic step, 
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provides a recognition of the existence of the truth within ourselves that is 
God; it does not provide an understanding of either our own or the divine 
nature.13

Augustine’s reflection on and absorption of themes in ancient skepticism 
(principally from Cicero’s Academica) led him to make claims about the impor-
tance of belief as distinct from knowledge, even before he developed his ideas 
concerning human dependence on God for the possibility of any moral behav-
ior. He shows in his Against the Academics (Contra Academicos) how seriously 
he takes radical ancient skepticism and, likewise, how seriously he is seeking 
answers to counter it.14 He concludes that human certitude exists but that it is 
limited. He argues that one cannot believe falsely, that is, be mistaken in one’s 
belief that one exists (Trin. XV.12.21; CD XI.26, XIX.18). He also believes 
that through introspection we can come to recognize the existence, though not 
the nature, of God. But the result of this introspection—self-awareness, self-
love, and self-concern—is insufficient and, therefore, is incapable of leading 
either to self-understanding or to being extended to other-regarding intentions 
or acts. Even self-awareness can be diminished by carnal habits. The limits on 
self-understanding result in a recognition of unfulfilled desires. The dissatis-
faction with one’s search for truth is replaced with the necessity of the belief 
in one’s dependence on an outside, unmerited redirection of willed attention. 
The necessity of belief and our dependence, for the plausibility of that belief, 
on the credibility of the authority that provides it were essential to Augustine’s 
perspective on the conduct of human life. Authority is always followed when 
humans cannot have firsthand experiences, notably of the past, and most of 
our understanding of the past relies on the plausible testimonies of others 
(Conf. VI.5.7).15 Humans necessarily take things on trust; they trust the author-
itative community within which they acquire conventional languages and hab-
its, traditions, and laws, and they weigh the plausible positions of authorities in 
order to settle disputes. Humans should not be characterized as knowers but 
as believers.

which presumes that reason changes the goals of pre-rational action to eradicate pure impulsive 
subjectivity in order to arrive at “the good for man” with rationality as a determining constituent 
of human selves (hêgemonikon). See Engberg-Pedersen 1990, esp. 119–23; Striker 1983; generally 
the various contributions to Schofield and Striker 1986; Inwood 1985; Rist 1979; and Nussbaum 
1994.

13 See Augustine, Enarr. in Psal. 42 (41) 13, for: we do not know our own hearts, which are 
an abyss; The Nature and Origin of the Soul, 4.7.10, for: the power of my understanding is actu-
ally unknown to me; and The Usefulness of Belief, 10.24, for: practically no one understands his 
capacities.

14 See Rist 1994, chap. 3, for a good discussion of Augustine’s skepticism, and passim for the 
overriding influence of Stoicism on his thought. On ancient and modern skepticism and the dif-
ference between them, see Burnyeat 1984.

15 See Coleman 1992, 80–111, for a discussion of Augustine’s views on epistemology, the 
problem of language, memory, the presentness of the past, belief, and self-knowledge.
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Furthermore, where Stoics argued that what matters is whether the morally 
right act is performed for the right reason and intention, that motives are to 
be in accord with right reason for them to be virtuous, Augustine also focused 
on moral intention rather than on the act, but instead insisted that to perform 
the good act in the right spirit requires God’s grace. This is because man is 
good not because of what he knows or does but because of what he loves (CD 
XI.28). Without God’s aid humans cannot assent to what is truly to be loved, 
because they experience a divided will with its competing loves and what they 
love inordinately is themselves rather than God. (The will is now a set of loves 
accepted and confirmed. We are what we love.)

Augustine came to see the human condition as tragic, a consequence of the 
Fall following Adam’s first disobedience as told in the Old Testament book of 
Genesis. Augustine provides an account of the post-lapsarian man in On Free 
Will (ca. 395) as both invincibly ignorant of what is of supreme importance to 
us and morally weak in the ancient philosophical sense of akrasia (“weakness 
of will”) (see Kahn 1988). Men struggle and fail to do what they wish to do, 
although they know what they ought to do (Rom. 7:14–23). Later, he would 
give an account of pre-lapsarian Adam: Before the Fall Adam was able to de-
cide between good and evil, knowing the difference and being able to exercise 
a “lesser virtue” of making the right choice. According to Augustine’s views 
(after 411), Adam was in the position of knowing what is evil and being able 
to choose it. In Paradise he enjoyed divine grace as a “help without which” 
he could not choose the good or even avoid evil. But divine grace for Adam 
in Paradise was a necessary, although insufficient, condition of his free choice 
of the good. It did not render him incapable of sin, but it ensured that he had 
the means for choosing the good.16 Freedom of choice on its own was not the 
sufficient condition of doing good; only free choice coupled with divine grace 
suffices for doing good.17 After the Fall, without divine assistance, man is no 
longer able to choose the good, and he is now motivated by his desires certain-
ly to choose evil. His free choice is a decision already directed by his present 
incapacity to be motivated by pure love in any of his acts. Without God’s inter-
vention he will now choose what is wrong because of what he loves, namely, his 
own private goods, his own autonomy, his self-sufficiency, and his domination 
of others. 

These views are central to Augustine’s justification of law in the societies of 
men whereby their distorted loves will be regulated to secure peace and order. 

16 For a discussion of the changes in Augustine’s notion of the will, see O’Daly 1989.
17 See CD XIII in general on the Fall and its consequences, esp. XIII.13–15, XIV.26. Rist 

1994, 131, observes: “[The] account of unfallen Adam is odder than it looks,” and he notes: 
“Even if his understanding of the shattered identity of fallen man constitutes some kind of a de-
fense of the free will of the elect, it raises the question of why we are not all elect—as Augustine 
certainly held—in a very acute form” (ibid., 135).



194 TREATISE, 6 - FROM THE ANCIENT GREEKS TO THE SCHOLASTICS

Men need to be freed from their fallen “free choice.” The capacity to choose, 
of itself, is not man’s excellence. Nor is man’s will the kind of deliberated de-
sire that can be used as a means to achieve his moral end. In On Free Will he 
has a concept of the will after the Fall as a middle good that is neutral and 
can be used either rightly or wrongly. From the will as an indifferent instru-
ment, he moves on to a concept of will as good or evil depending on the value 
of what is willed (Conf. VIII.8.19–9.21). He would later18 see that the will is 
either good or evil and that a good will is from God; the only way the hu-
man will may be moved from being an evil to a good will is through grace (On 
Grace and Free Will XX.41).19 It is grace that attracts the will to what is true 
and good. In his later works the will is the human psyche in its role as a moral 
agent: goal-directed, active to some purpose, desirous of its objects (see Rist 
1969). Grace transforms and activates this will. Hence, after the Fall man’s will 
is more closely connected to a set of short-term, habituated wants. Man retains 
a power of free choice, but his freedom is merely the freedom or power to sin. 
What he wants needs to be transformed so that he loves what is truly to be 
loved: God. Man, therefore, needs God’s preparation of his will and to have 
his free will restored by grace in the sense of being released from its corrupt, 
delusive mutation that we are free to do “what we like” (Ep. 157.2.10). He 
goes further and says that it needs not only preparation by God, but God also 
eternally and timelessly foreknows that it will be so for both the saved and the 
damned, without that foreknowledge determining events in men’s lives (On 
the Predestination of the Saints III.7; Iohann. Evangel. CXXIV.48.4.6, CVII.7, 
CXI.5).20

But in this life no one can be completely freed from his fallen freedom and 
no one has a “right” to be freed. Even the (unknown) elect cannot be reward-
ed for something for which they are not responsible: God’s gift of salvific grace 
to some and not others. Augustine’s final view in the City of God XIII was to 
deny that man even tries to do what he wishes to do and to know what he 
ought to do: He does not try at all and he certainly fails.21 It is this irrational 
and unintelligible nature that, in the end, requires the kind of punitive law of 

18 In On the Deserts and Remission of Sin (De Peccatorum Meritis et Remissione), against Pe-
lagius.

19 For a wide-ranging discussion of Augustine on free will, see Stump 2001, 124–47.
20 Many have observed a “paradox” in this freedom by noting a determinism that obscures 

what could be voluntary in willing. See Kenny 1975; and O’Daly 1989, especially 90–7, where he 
writes that Augustine’s defense of a notion of freedom of will is not possible: It is a “glorious and 
influential failure.” See also the remarkable analysis of Connolly 1993.

21 CD XIII.14 describes a permanent condition, a “genetic” covetousness concupiscentia: 
“From the misuse of free will there started a chain of disasters: mankind is led from that original 
perversion, a kind of corruption at the root, right up to the disaster of the second death which 
has no end. Only those who are set free through God’s grace escape from this calamitous se-
quence.”
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states that Augustine would outline elsewhere in the City of God.22 Our condi-
tion here is penal. Man’s behavior is determined not by reasoning but by the 
set of his will, which is a morass of habitual loves and hates (83 Questions, 
40). Augustine had earlier discussed how bad habits can only be broken by 
suffering not only at the hands of men and their law, but also in the school-
room: He describes how he was driven with threats and savage punishments 
to learn Greek (Conf. I.14.23). Later in life he saw man as needing to be con-
tinuously driven to correction, by the church’s unwelcome discipline, by the 
father’s punitive discipline in the home, and by the state’s punitive discipline 
through enforced law and the executioner. If it is not in our power to reform 
ourselves, it is also not in our power to reform underlying evils that structure 
secular society: We can only vary them fatalistically. Augustine’s final view was 
that the kind of man who needs God’s grace is a man who requires utter trans-
formation. It is the transformation of Saul into St. Paul. The transformation 
that is promised only to those predestined to salvation—not all are saved (CD 
XIII.23; Ench. XXVII.103)—is not a return to the original, Adamic moral self 
before the Fall, but rather, the gift of a self better than Adam (CD XIII.24; 
XXII.30).

In opposition to the philosophical tradition, men are now unable to achieve 
their drive toward perfection, wholeness, fulfillment, and peace. Like Paul, 
Augustine came to deny that the order that leads through all things to God 
is to be found in human affairs or revealed either in human philosophy or hu-
man law (Rom. 3:28). The possibility of securing happiness through the gov-
ernment of the wise, through following the rigors of outward legal precepts, 
or through men perfectly dedicated either to philosophy or to what they con-
ceive of as God, is, in the end, an illusion. Since human society is irremediably 
rooted in disordered and tension-ridden history the only resolution of ultimate 
desires must be eschatological. Consequently, the itinerary to perfection in-
volves finding rather than seeking the truth. Hence, Augustine explained what 
the immortal happy next life consists in. He criticized what he took to be pa-
gan philosophy’s false accounts of happiness and their bad advice on how to 
achieve it, changing his own mind as he moved further away from his youthful 
“Hellenistic” perspectives to a reliance on the Bible, Paul, and the teachings of 
an increasingly unified, institutional church. He sought, as did philosophers, 
a moral philosophy—but one based in scripture—that would reveal what has 
intrinsic, as opposed to instrumental, worth for us. Once this was clarified, he 
would show how politics should be seen as merely useful rather than as some-
thing having intrinsic worth.

We can draw the contrast between ancient and Christian ethics as follows. 
The answer to the question concerning the scope of human responsibility and 

22 Cf. Cicero, Tusc. II, on pain as an evil to be endured or conquered, as well as the various 
philosophical schools’ views on this issue.
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free will, for much of ancient ethics as a whole and, in particular, for Stoic eth-
ics, came in their refusal to consider any impulses or desires as inaccessible to 
rational guidance and discourse. But by the early-fifth century, and especial-
ly for Augustine, ancient ethics was seen as part of a perverse human fantasy 
of self-perfection, self-sufficient omnipotence, and self-dependent authority. 
The whole philosophical tradition exemplified, for Augustine, man’s original 
sin, that of pride which rejoices in private goods and a perverse self-love. Au-
gustine argued that for man’s will to be free it cannot be understood as au-
tonomous. Without Christian revelation we are nothing more than bundles of 
competing selves, with no sages in our midst. Where ancient ethics focused on 
man’s ability to know himself and his responsibility either for self-perfection in 
the creation of a unified moral self or for successfully crafting his character to 
suit his circumstances, Augustine insisted that we can only be inwardly certain 
of self-existence. Humans may desire, but through their own efforts can never 
achieve, tranquility and moral wholeness. 

Human autonomy is, then, a delusion of self-determination. Politics is 
no more than a symptom of the multiplicity of fallen man’s partial and often 
competing loves. Augustine’s answer to the question concerning the degree to 
which it is possible to treat man as having a measure of rational control over 
his political environment or even over his conscious moral intentions is that it 
is exceedingly limited. Here he absorbs aspects of ancient skepticism. But to 
this he adds the necessity of receiving God’s unmerited grace so that a man’s 
nature might be prepared and repaired if he is to experience moral develop-
ment at all.

8.3. Augustine on Law and Order 

At the basis of Augustine’s conception of law and order is the “eternal law” 
(lex aeterna), that eternal plan of the world, reason, and the divine will, where 
the divine order respects the divinely created natural order and is inscribed 
in the human soul as the “natural law” (lex naturalis).23 Each conscience, in-
cluding a pagan’s, is constrained by this natural law, and for this reason pa-
gans are also able to formulate “the most useful of precepts” (praecepta utilis-
sima). At first Augustine thought that human law could contribute substan-
tially to man’s itinerary toward perfection, in that it reflects the eternal law, 
and as a principle in nature is accessible to men through reason. The order of 
nature and the order expressed in human choices and enacted in human ac-
tion could, thereby, constitute two streams of divine providence in the world. 
He observed that Christianity provides a new orientation in that it posits that 
the natural law (lex naturalis) is anterior to both Mosaic and New Testament 

23 See Conf. I.18.29; II.4.9, where such impressed rules are themselves unjudgeable. See also 
Rom. 2:14–16.
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law. But Christianity also insists that God has his law written down so as to 
prevent men from invoking the excuse of ignorance of its precepts (Enarr. in 
Psal. 57.1 [= PL 36.673]). Augustine came to deny the unaided capacity for 
good in man, and he also refused to accept the philosophical position that a 
few, wise men have such a capacity and that having this capacity is all that 
matters. The written Mosaic and New Testament law is there for all and, hav-
ing been written, it is understood by a weakened but still flickering light of 
reason. But corrupt wills can, in practice, ignore its light. Where the moral 
law of the Old Testament is in substance identical with the natural law, Chris-
tian law perfects it. Its object is to go beyond the Ten Commandments and 
provide guidance to prevent one from doing to others what one would not 
wish done to oneself (Ep. 157.3.15 [= CSEL 44.463]; Enarr. in Psal. 118; Ser-
mo 25.4 [= PL 37.1574]). The natural law (lex naturalis) is, then, the source 
and measure of human positive law, and the human legislator’s mission is to 
follow its prescriptions. But the legislator need not order everything that the 
natural law prescribes nor forbid everything it forbids. Augustine saw the leg-
islator’s mission as realizing on earth the order that is necessary for human 
society to attain its temporal and spiritual ends. Hence, legislators are engaged 
in adapting the eternal law to the varieties of peoples and their social relations 
at a given time. Eternal law is the unwritten plan of everything, expressive of 
the divine will as divine order. It is larger than but pervades the created natu-
ral order. In man, as part of the created order, it is inscribed as lex in his soul, 
and written down in Old and New Testament law as commandments which 
constitute the divine law whose precepts should be recapitulated in the posi-
tive law of societies to fix men’s obligations to one another. Legislators take 
into account the conditions of the times and the characters of the people be-
ing governed; it is the conformity to divine law’s precepts that gives human 
law its obligatory force. But fallible human legislators achieve their end of leg-
islating in conformity with the eternal law by means of historically and tempo-
rally judged forms of punitive constraint.

Augustine later defined human law (ius humanum)—both secular imperial 
law and human ecclesiastical law—as it was developing in his own time in op-
position to divine law. His view of moral evil and his increasing focus on the 
disordered will in fallen men entailed not only that it is impossible to construct 
an institutional or legal utopia in this life, but that peace and order on earth 
also require utilitarian strategies to “do good” to a man against his will in or-
der to secure temporary peace and concord in society. Acculturation to moral 
norms is to be achieved through infliction of pain throughout the whole of 
men’s lives because both psychological and physical pain are, for him, the es-
sential and enduring conditions of living a fallen, human life (see Rom. 5:3–4; 
cf. Cicero, Tusc. II). He came to argue that the state and its laws cannot make 
men good or even capable of performing any good act with the right inten-
tions. Rather, it is punishment that constrains us to obey the law. The law does 
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not and cannot reeducate us. Augustine’s mature conception of the state is that 
it is a temporal power that rightly has the monopoly of coercive force. This is 
so, regardless of any attempts by legislators or philosophers to justify by mor-
al principle either the state’s foundations or the means employed to secure its 
end. Augustine thereby argued not for the moral but for the functional “rea-
son of state”: The state and its absolute sovereign authority is the power that 
is ordained by an inscrutable but loving God; the state has the sole authority 
to define the terms of justice in this world in order to secure peace and order, 
even if this definition appears to man to be unjust. We shall see that Augustine 
argued that there is no legitimate individual resistance to political authority, 
even when it appears unjust, so long as it serves the end of securing peace and 
order and, thereby, ensuring men’s conformity to the natural law. 

8.4. Augustine the Roman in His Times

The half century from around 380 to approximately 430 marked a watershed 
in the cultural and religious history of western Europe (see Markus 1990; Her-
rin 1987; Fox 1986; Brown 1972; Coleman 2000, vol. 1; Hunt 1993). The last 
great controversy over the Altar of Victory in the Roman Senate (382–4)—a 
conflict between aristocratic pagan Romans with an allegiance to Roman tradi-
tions of government and a history of successful expansion and domination, on 
the one hand, and the Christian regime of emperor Theodosius I in the 390s, 
on the other—had been preceded by a long preparation for Christianity’s tri-
umph. In the late-third century Christians had begun to penetrate every level 
of Roman society and to assimilate the cultural lifestyles and education of Ro-
man townsmen. Emperor Constantine’s conversion to Christianity in 312 and 
the subsequent flow of imperial favor brought an increase in Christian respect-
ability, prestige, and wealth. By 350 there was very little that seemed to sepa-
rate a Christian from his pagan counterpart. If Christianity began as a religion 
attracting the lower classes, by the mid-fourth century the conversion of the 
upper classes was well underway and their roles in the Senate and civil service 
expanded. Roman government and education were running down in the west-
ern provinces, since Constantine had shifted the bureaucratic center of the 
empire eastward to Constantinople. Rome was seen by some as a traditionalist 
backwater. In Rome’s social structure and governmental administrative func-
tions, there was a growing prominence of the military and the Christian clergy 
with their more clerically orientated and scriptural culture. The western part 
of the empire experienced the spread of an ascetic mentality with its height-
ened attention to questions concerning Christian identity: What is it to be a 
Christian? Is being a Christian a special way of being a Jew? How much of the 
Jewish law is to be applied and how much to be dismissed as of no religious 
importance? Where does religion end and secular traditions, especially as en-
shrined in Roman law, custom, and history, begin? To what degree is religion 
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attached to the manners of the inner or outer man? This was the Pauline agen-
da, penetrated by Stoic and neo-Platonist insights.

It has often been noted by historians that in the pagan polytheistic world, 
notably of Rome, religion touched everything. A Roman’s religion and his civic 
contribution to the preservation of the “state” were intertwined, since moral-
ity and religion were public expressions. Early Christians, however, were re-
garded, like Jews, with suspicion and as teaching a private religion, caring little 
for the survival of Roman institutions, customs, and values. They were seen as 
dedicated to an apocalyptic vision of a united society after Rome and history, 
and underwent, as a consequence, waves of persecution by Roman authorities 
and local communities. But by the late-fourth century, the mass Christianiza-
tion of Roman society was depriving Christians of a discernible identity clear-
ly separable from their pagan neighbors, since Christians could now take for 
granted the recognition of their church and relegate to the past the collective 
experience of persecution and martyrdom. But insofar as there was little—oth-
er than his religion—to distinguish an educated Christian in this late-Roman 
world from his educated non-Christian counterpart, intellectuals (not least 
Augustine) at first found it easy to pass from Stoicism and neo-Platonism to 
Christianity, because of pagan philosophy’s instruction on the soul’s access to 
another, more real world, its return to the One and the soul’s own origin, and 
to truth. In the Confessions, Augustine describes his conversion to Christian-
ity by means of his prior conversion to Platonism with its rational control of 
the body and an ascetic morality of detachment as a means to inner freedom. 
Indeed, he spent the first months after his conversion in the company of Chris-
tian friends in philosophical retirement, linking, as he then saw it, his unbro-
ken progression from philosophical conversion to his adoption of a monastic 
and contemplative mode of life at Cassiciacum: He was living the “Christian 
life of leisure/reflection” (Christianae vitae otium). This prepared him for his 
attempt to set up a monastic community in North Africa where he could use 
his reading in leisurely fashion as an instrument to attain God. He would be 
living a lifestyle of detached simplicity, emancipated from wants properly re-
garded as indifferent, which was training in virtue. This was the Christian way 
to achieve philosophical self-mastery and a freedom from the passions that 
were thought to disturb the pursuits of the truly educated mind. Although the 
Stoic parallels are numerous, this monastic life was also consciously modeled 
on the first apostolic community, living in concord, sharing all property, where 
the root of all sin was private, self-enclosure that would be banished in this 
monastic republic (res publica) of God (Op. Mon. 25.32). The Stoic ideal of 
unspoiled human relationships and loving friendship would be fulfilled in that 
Christian monastic setting where men seek their own souls and God in con-
cord together (Sol. I.12.20).

But Augustine thereafter recounts in the Confessions how he came to re-
alize that the transition from being a Latin rhetor and a Platonist to being a 
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Christian is not an easy transition at all. It has to be a complete and revolu-
tionary break. The values of his monastic community can only be realized es-
chatologically in the post-historical city that is the city of God.24 Gradually, 
Augustine refused to treat the Roman empire as an “evangelical preparation” 
(praeparatio evangelica) for the evangelical phase of history, coming instead to 
insist on the homogeneity of redemption history between the Incarnation and 
the Parousia—the whole period since Christ to the last days—with the conse-
quent lack of significance to sacred history of one or another historical and po-
litical regime. He came to see the Christianization of the Roman Empire as ac-
cidental to the history of salvation and, furthermore, as reversible: Rome could 
not be accorded any religious meaning. Indeed, no events after the Incarnation 
had any sacred significance and, therefore, could not affect the history of sal-
vation. From having originally found scripture unsophisticated and primitive, 
Augustine came to believe that outside the narrow bounds of the scriptural 
canon accepted by his contemporary church, no one could have authoritative 
access to God’s intentions in the past, present, or future of the world’s history 
(Contra Epistulam Fundamenti V.6; Faust. XXV.1.5.6).

Although there were Epicurean, skeptic, and especially Stoic precursors to 
some of Augustine’s views, his final perspectives on an ordered and peaceful 
life in a human community show him to have been very much a Roman of his 
times. Roman imperial law in a newly Christian empire exercised a strong in-
fluence on his thinking about the earthly city as seen from his vantage point 
as a bishop in North Africa. His philosophy of law, when applied to his-
torically contingent political regimes, reveals him to be an heir less to pagan 
Rome and its Latin renderings of Greek philosophy than to imperial refor-
mulations of post-classical Roman law from the Christian Empire beginning 
with Emperor Constantine (see Gaudemet 1957). His views on the city and 
its citizens are more easily understood as deriving from, but crucially break-
ing with, the ancient philosophical tradition. By interpreting Augustine’s 
thought within the social and intellectual context that helped produce it, we 
can see how much he is a fourth- and early-fifth century North African Ro-
man with a standard and unquestioned view about hierarchies of power from 
the emperor to the army, government, oligarchies, families, masters, and ser-
vants. He believed without question that women should serve men, children 
their parents, animals their human owners, and slaves their masters (see, e.g., 
Sermo 332.4.4). His vision implies an almost nonexistent power of ordinary 

24 Many of his Christian contemporaries looked upon the post-Constantinian and Theodo-
sian times as progressive, a perpetual Roman peace (pax Romana) in which the Christian Empire 
could now be seen as a special place in God’s providential plan of universal history. Mankind 
was now united under the rule of Remus so that, as Prudentius (Peristephanon II.425–34 [= CC 
126] as quoted in Markus 1970, 51) had written, “customs once diverse now agree in speech and 
thought” and “this was destined in order that the authority [ius] of the Christian name might 
bind with one tie all that is anywhere on earth.”



201CHAPTER 8 - AUGUSTINE

citizens. Neither Plato, Aristotle, nor Cicero held to such an empty notion 
of citizenship, or to such a strong view of uncritical faith in, and obedience 
to, authority. But Augustine’s late imperial North African and Roman world 
under a princeps or emperor was not theirs. He accepted the late imperial 
Roman conditions of dominance and subservience as the very framework of 
all authority, even if he was also aware of abuses of power. He was unusu-
ally outspoken about the degree to which no person escapes, in this life, that 
kind of verbal and social conditioning to which he is subjected by authorities. 
This emerges from his theological hypothesis, the Fall of Adam, whereafter a 
desire to dominate, through speech or otherwise, and the attempt to satisfy 
this desire, constitute the characteristic features of fallen society. Having re-
jected obedience to God’s authority at the Fall, the sons of Adam are always 
trying to reconstitute it.

8.5. Contemporary Roman Law and Augustine

Augustine’s increasing awareness of political and social instability from 410 
onward helped to shift his views on the relationship between the individual 
and society. Recognizing pervasive human wickedness and folly, he denied 
that civic institutions could be educational. Peace has always been, and only 
can be, achieved through force. Under Emperor Theodosius I (d. 395), the 
western part of the now Christianized empire comprised Italy, Africa, Gaul, 
Spain, and Britain. In 380 Theodosius issued an edict that defined the apos-
tolic tradition from St. Peter as the religio of tradition (CTh 16.1.2), and this 
was meant to bring the language of Christian doctrine into the realms of Ro-
man law. There is scholarly controversy over whether Christian doctrine influ-
enced the laws of Constantine and his imperial successors,25 but it is certain 
that the social structure reflected in the laws and the nature of the penalties 
are evidence of an increasing penetration of civil law into the private realm. 
The (incomplete) Theodosian Code was compiled by emperor Theodosius II 
and his advisers beginning in the 420s and finally published in 438. This code 
rationalized current legislation and legal opinions, assembling imperial consti-
tutions from 312 onward,26 and gives us a view of the last expression of Roman 
imperial unity as Augustine himself would have known it. 

25 See the various contributions to Harries and Wood 1993; Matthews 2000; Honoré 1981. 
On the role of the Catholic Church in North Africa during the later Roman empire of the fifth 
century, see Courtois 1985; Gaudemet 1958; Gaudemet 1957, 135–212. Gaudemet (1957, 143) 
states: “The considerable innovation of Constantine would have consisted in transforming the 
canons of church councils into civil laws and obliging their acknowledgment upon pain of secular 
sanction. While councils had the power of imposition, the secular law’s recapitulations did not 
provide any new force to such prescriptions as conciliar decisions.”

26 The Theodosian Code was meant to be a successor to earlier (late-third-century) codes of 
Gregorius and Hermogenianus. See Chapter 6, Section 6.1, of this volume for further discussion.



202 TREATISE, 6 - FROM THE ANCIENT GREEKS TO THE SCHOLASTICS

The Theodosian Code contains numerous Constantinian laws, approxi-
mately 25 percent of which deal in some way with the family and sexual re-
lations (see Gaudemet 1983; Grubbs 1993). Constantine had repealed laws 
that previously penalized celibacy and childlessness. This was part of his 
wide-ranging program designed to facilitate inheritance procedures, especially 
for the wealthier classes, defending traditional Roman marriage and morality 
(see Clark 1993, especially chap. 1). Subsequent laws took into consideration 
the enthusiasm for Christian asceticism and celibacy among Roman senato-
rial families, and there were sumptuary laws issued in the 390s that forbade 
actresses to dress like nuns (CTh XV.7.11–12) and regulations for prohibit-
ing ascetic women who had cut their hair short from entering churches (CTh 
XVI.2.17.1). Constantine had also toughened up the law on betrothal (CTh 
III.5.4, 5, 332). There is also evidence in the Theodosian Code XVI.10.11, 
391, of a legal distinction between religio and (pagan, heretical, and Jewish) 
superstitio.27 The view articulated here (XVI.2.25) is that true Catholic religio 
claims that the heretic commits sacrilege not merely in the bureaucratic sense 
of refusing imperial orders, but also in the religious sense of challenging the 
true faith that issues from the emperor. What issued from the emperor was 
not so much an expression of imperial whim, but was, rather, a reflection of 
the decisions of a network of episcopal politics and church councils where 
conclusions of councils were incorporated into imperial legal responses. By 
421 this reflected the recognition of the institutional church’s privileged place 
in the eyes of the state (see Hunt 1993, 148–51). Stringent laws were passed 
against heresy, notably to bring schismatic Christians, such as the Donatists, 
within their scope (CTh XVI.6.4 pr.). The Christian Roman state had not only 
become intolerant of any other religious allegiances and practices, but also 
sought to forge a unity of Christians under the law. Increasingly what was tak-
en to be religio became a defined set of beliefs derived from the apostles (and 
the council of Nicaea) now “spoken” by imperial lips. Augustine’s familiarity 
with this Roman law is especially revealed in his ethico-religious concerns re-
garding his pastoral duties, as reflected in his numerous letters and sermons. 
He had views on all of these issues concerning betrothal, marriage, celibacy, 
inheritance, a unified religio, and the role of the emperor in enforcing reli-
gious discipline and unity.28

Late Roman law was presented in the form of the emperor speaking to his 
people—often in the corporate “we” form of address or sometimes “iuxta stat-

27 See Lactantius, Inst. IV.28.11 and 3, on the etymological origins of religio, compared with 
Cicero, ND II.72.

28 On the relation between law and religious change, see Brown 1972, 301–31. On Augus-
tine’s familiarity with Roman law as well as his ethico-religious concerns regarding his pastoral 
duties, see De Salvo 1993. On Augustine’s recourse to secular law in Hippo, see Brown 1967, 
192–8; Getty 1931.
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utum legis meae”—with the emperor portrayed as a severe but loving paterfa-
milias (“master of the house”) responding to questions, threatening penalties, 
and explaining why changes in the law are necessary, most notably in family 
law. The Theodosian Code was to be valid for all lawsuits and legal transac-
tions, while jurisprudence was acknowledged as a separate discipline where 
“judges” (iudices) had no authority to interpret or make law themselves. The 
aim was to communicate the will and the character of the emperor to his sub-
jects. The wording of the emperor’s pronouncements from the fourth centu-
ry was owed to the imperial quaestors as legal advisors who drafted his laws, 
the topics often coming from “proposals” (suggestiones) on the running of 
the empire sent from praetorian prefects, those authorities to which provin-
cial governors and “local officials” (vicarii) looked. Such officials were among 
Augustine’s correspondents.29 Augustine was in Milan when Valentinian II is-
sued the law permitting the free assembly of Arian Christian congregations 
(CTh XVI.1.4; see also Conf. IX.7).30 This rather pointedly opposed Ambrose’s 
attempts to prevent any congregations other than Catholic ones; Augustine 
speaks of Ambrose being persecuted for his exclusionist views.

Significantly, from Constantine onward, bishops as one increasingly influ-
ential section of the community could approach the emperor without fear. Al-
though internal church discipline was regulated by canons of church councils, 
bishops often found it convenient to request the backing of the secular arm 
to enforce ecclesiastical rule. The praetorian prefects were given the task of 
keeping the peace in cities across the empire, responding to wide-ranging or 
even local proposals of the clergy. In this milieu Augustine practiced his own 
ministry in Hippo, and even from his earlier days in Rome and Milan he was 
acquainted with men of high rank who administered the law.31 By hearing the 
law announced in public places and reading it when posted on notice boards, 
usually in ephemeral form, the populations of the Empire were expected to 
have knowledge of it, and legal authorities were to take note by making copies 
of imperial enactments. It is significant that the Theodosian Code I.27.1 (A.D. 
318) speaks of a bishop’s judgment as “sacred” and final. The locus classicus 

29 In earlier years before he became Rome’s praefectus urbi (“prefect of the city”) (417–418) 
and Italy’s praefectus praetoria (“praetorian prefect”) under Valentinian III (428–429), the sena-
tor Rufius Antonius Agrypnius Volusianus (d. 438) had been a correspondent of Augustine: Ep. 
135.2. He was later baptized and, while on an embassy to attend the wedding of Valentinian III 
and Theodosius II’s daughter, he heard Theodosius’ announcement of his compendium of impe-
rial law. On Volusianus and Augustine, see Brown 1967, 300–3; Matthews 1993, especially 20, 
and Matthews 2000.

30 The law warned that those who refused other Christians from gathering would be regard-
ed as authors of sedition and as disturbers of the peace of the church and shall, in consequence 
of their provoking agitation against the regulation of the imperial tranquility, and as authors of 
sedition and disturbers of the peace of the church, pay the penalty of high treason with their life 
and blood.

31 See Conf. VI.8, 10, on his friend Alypius’ legal career.
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is Constantine’s reply to the Christian praetorian prefect Ablabius’ enquiry on 
the status of episcopal judgments (sententiae episcoporum): “[T]he authority of 
holy religion searches out and reveals many things which the ensnaring bonds 
of legal technicality do not allow to be produced in court” (Sirmondian Con-
stitutions I.5 [A.D. 333] as quoted in Seeck 1919). In both criminal and civil 
cases episcopal judgments are said to last forever and without possibility of re-
view. A bishop’s word is said to be necessarily true and incorruptible, issuing 
as it does from a holy man “in consciousness of an undefiled mind”; hence, 
their verdicts are held to be inviolable and sacrosanct. After Constantine there 
were efforts to enforce separate spheres of secular and episcopal jurisdiction 
so that in cases involving religion it was seen as appropriate to trouble bishops, 
but matters having to do with ordinary judges and the public law were to be 
heard in accordance with the laws (CTh XVI.11.1 [A.D. 399]; CTh XVI.2.23 
[A.D. 376]). Augustine, as bishop of Hippo, had to have recourse to both sec-
ular law and ecclesiastical law in his ministry. There was no generally accepted 
canon law available for consultation at this time, and church discipline varied 
over time and place just as did secular law, with the consequence that local 
magistrates and bishops had considerable discretion in applying the law. The 
codification of canon law probably did not begin until 545 when the emperor 
Justinian decreed that the canons of the councils of Nicaea, Constantinople, 
Ephesus, and Chalcedon had the status of law. In Augustine’s time, scope was 
allowed for the standards of local communities and for the discretion of lo-
cal magistrates and clergy across the empire (see Clark 1993; Gaudemet 1957, 
171, n. 5).

Augustine presents us with a distinction between the normative order of 
Christian imperial Roman culture, on the one hand, and the varied experiences 
and individual choices of daily, provincial social life, on the other, interweaving 
his particular ethical and political perspectives. While accepting late-imperi-
al Roman conditions of dominance and subservience, he also argues that the 
church on earth is a mixed community of the predestined saved and damned. 
But he believes that the church, as an authority, backed by its interpretation 
of scripture which is never wrong (Contra Epistulam Fundamenti V.6; Faust. 
XXV.1.5.6), still is able to discern when to take severe measures, even against 
those who may be innocent, for the greater good of peace and order, since no 
one is ever truly innocent of sin. This parallels his view of the role of the Ro-
man magistrate and judge, whose knowledge is not infallible but whose duty it 
is to take severe action, even against the innocent, in order to secure peace and 
order (CD XIX.6). He argues that humans always do and, indeed, must oper-
ate within and under authority. Authority is necessarily of a certain kind in this 
life precisely because of what human nature now is; hence, it determines what 
politics and unified church discipline necessarily are for. His focus on our need 
to have faith in authority is a consequence not only of his “reading” of human 
nature through pagan philosophy, history, and scripture, but also of his having 
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been a late-imperial Roman expressing widely shared views on state authority, 
coercion, and the utility of paternalistic government for the good of its citizens 
even against their wills. Augustine grafted his version of why Christians hold 
paternalism to be permissible onto a Roman imperial argument concerning 
what law was for and how it operated in citizens’ lives.

Law as punitive constraint—where the citizens’ liberty is defined by the 
space carved out by the silence of the authoritative, positive law—was al-
ready emphasized by Roman imperial rule of Augustine’s time. As he sees it, 
the space carved out by the silence of the law is filled with acts proceeding 
from man’s now corrupted free choice to follow his divided loves and mis-
construed self-interest. Where Augustine argued for Christ’s interior teach-
ing, prepared for in each Christian by the authoritative teaching of the uni-
fied church, Roman imperial law proliferated to fill that space of silence to 
regulate those private behaviors seen as potentially disruptive of public order. 
For Augustine and fellow clergy, Christians were to live by a higher standard 
than the human law issued by emperors, but they were also to live by im-
perial law.32 Constantine had already altered Roman law on divorce with a 
list of penalties33 in order to make it more difficult to secure, but he did not 
limit the reasons for divorce to the wife’s adultery as did some Christians. 
There is some evidence for a Christian influence on this toughening of di-
vorce law, which was generally much harsher on women than on men (see 
Volterra 1958).34 But most Christians would not have thought that Constan-
tine’s law differed significantly from their own beliefs. Augustine (CD XV.16) 
also discusses the principle by which marriage partners are to be selected, 
which reflects the law of Theodosius I forbidding marriage of the children 
of two brothers or the children of two sisters, in contrast to practices in the 
Christian Greek and near eastern parts of the empire.35 The growth in impe-
rial constraints on individual liberty, then, served as a partial model for Au-
gustine’s understanding of the scope of temporal authority and coercive sanc-
tion and the changes in the law reflected the kind of “earthly city” in which 
Augustine lived his life. It was the general governance of the “earthly city,” 

32 In On the Good Marriage VII [PL 40.378], Augustine goes beyond contemporary Roman 
law by insisting not only on restraint from divorce and remarriage, but also by arguing that even 
if a Christian man divorces his wife for adultery he is forbidden to remarry before her death.

33 See CTh III.16.1. (A.D. 331), which was revived in modified form in CTh III.16.2 (A.D. 
421).

34 This is modified by Grubbs 1993, 127–9. For the view that divorce by consent was more 
readily available in the eastern empire than in the western, see Bagnall 1987.

35 See Clark 1993, 42–6, on the persistent Roman attempt to end eastern endogamy; also see 
Saller 1994, 71. On the frequency of pre-Christian Roman divorce, see Crook 1967; Treggiari 
1991. Marriage was seen as a continuing contract entered into by consent and, therefore, when 
consent came to an end the marriage ended (Justinian, Code VIII.38.2 [A.D. 223]). Hence, there 
was less interest in fault, but under Augustus there were strict penalties for the adultery of either 
spouse, on which see Johnston 1999, 34–7.
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and not any historical manifestation of it, that enabled him to craft a vision of 
secular authority as coercive and useful to all. Imperial legislation and admin-
istration thereby allowed him selectively to ignore what was once, in Roman 
republican theory at least, the recognition of a simultaneous capacity in each 
citizen to evaluate, rationally and critically, just as opposed to unjust author-
ity, and to act on this evaluation. This is not to say that he does not distin-
guish between better (Christian) and worse governments, but his point is that 
no government can be truly satisfying because none can satisfy men’s desire 
for happiness as an intrinsic good.

The increasing inscrutability of imperial authority, brought to a kind of 
absolutism in the Greek-speaking Christian Byzantine east, would eventu-
ally provide the Latin west with the eastern Emperor Justinian’s sixth-century 
codification of Roman law, the Corpus Iuris Civilis, which incorporated but 
went beyond the Theodosian Code. Justinian’s Code36 was to be appealed to 
by anyone, from the twelfth century when it was revived, who was interested 
in a centralized theocratic theory and practice of imperial Rome. They would 
find that it asserts that imperial authority derives from God; medieval com-
mentators interpreted this to mean that the emperor was “ruler of the world” 
(dominus mundi). But where the theory of the theocratic state in the Byzan-
tine east with its emphasis on imperial power, entrusted to the Christian em-
peror and derived directly from God’s command, enabled the imperial law 
to be regarded as sacred, Augustine stopped short of endorsing this utopian 
unity of church and state. Instead, he argued for the less than perfect natures 
of the historical church and state. He transferred the sacred cause of imperial 
inscrutability away from the state and to God’s power working in, and over 
and beyond, history. For religious purposes—ultimately, the individual’s salva-
tion—Augustine held the state to be neutral in the sense of morally and sal-
vifically indifferent rather than sacred. But for secular purposes, necessary and 
arbitrary constraints by state authority are themselves determined by the needs 
of the times. Christian rulers and officials, he believed, owe service to God in 
their public capacities. When they act in the interest of the church, they do so 
as Christians who happen to have secular authority rather than as officials of 
the Christian Roman state. The church, then, uses the state to further Chris-
tian interests (as these are interpreted by church authority) in order to estab-
lish at least the conditions for the morally good act to be performed upon the 
hoped-for, but not guaranteed, reception of grace. Pastoral expediency, how-
ever, was part of Augustine’s larger conviction based on his understanding of 
men’s need to believe in authority tout court. The need for curbing violence 
and the sins that men will commit became paramount for him, so that tempo-
ral government must do what it can even if God does the rest. It is this vision 
that emerged in its final form in the City of God.

36 See Coleman 2000, vol. 2: 33–8; also see Chapter 10, Section 10.1, of this volume.
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Imperial Rome fostered the image of the civil community as useful for 
maintaining peace and order. In having construed the image of the city and the 
citizen in this light, the imperial experience in the fourth and fifth centuries 
de-emphasized that aspect of the vision of the ancient philosophers which saw 
the civitas (“city” as law-governed political community) not only as securing 
peace and order, but, more importantly, as the setting for the self-motivated 
achievement of the human good—man’s eudaimonia (“happiness”)—his fulfill-
ment through educated and self-directed moral choice and autonomy. Roman 
imperial reality and its law, however, highlighted as never before the notion 
that force can be justified in securing assent when the consequences of dis-
sent for the peace and order of society are grave; more generally, it highlighted 
that an infinite harm needs only to be minimally probable in order to be worth 
avoiding through coercion. The utility theory of the state, found in Cicero’s On 
Duties and his On the Commonwealth (see Coleman 2000, vol. 1: 251–66), was 
elaborated in late-imperial Christian Roman practice, but without what Cicero 
had provided as a Stoic balance to this: the reconciliation of the utile (“the 
useful act”) with the honestum (“the good act in itself”). This utility theory and 
practice of imperial Rome constituted Augustine’s milieu.

Augustine’s version of this utility theory of the state is that so long as law 
serves the end of securing peace and order, and thereby ensures men’s con-
formity to the natural law by preventing them from doing to others what they 
would not wish done to themselves, law achieves its purpose by being deter-
mined by the times and the peoples governed. By definition, human law, in-
cluding human ecclesiastical law, is both mutable and fallible. Authorities can 
and do modify or dispense with the law for reasons of necessity and utility. 
This is not to say that Augustine is unconcerned with the injustice of certain 
human laws, an injustice that was often the product of the minds of fallen 
men. Indeed, he insists that human law and certain customs are unjust when 
they go against religious teaching, morality, and discipline. Local customs, 
even those not directly “against the faith” (contra fidem) are to be rejected if 
they cannot be shown to be in conformity with scripture and the councils and 
customs of the universal church (Ep. 54.2, 55.34 [= CSEL 34, 160, 208]). For 
him, the public authority suited to interpreting the exact meaning of scrip-
ture, church councils, and universal customs is the apostolic Catholic Church 
(Faust. XI.2 [= PL 42.246]; De Vera Religione 50.99 [= PL 34, 166]). The pub-
lic authority suited to interpreting imperial law is the secular magistrate fol-
lowing imperial will. No separation of the two powers is implied: They are to 
work in collaboration for peace and order in the earthly city, sharing a concern 
for man’s temporal and supernatural destiny. Secular authority in its juridical 
and coercive manifestation is to be used for religious ends, most notably in the 
battle against heresy, which, from the state’s point of view, threatened the unity 
of the empire. The privately acknowledged injustice of human imperial law 
could not, therefore, authorize rebellion; only a passive resistance to its unjust 
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precepts, even to the point of martyrdom, could be legitimate (CD VIII.19). 
“As for this mortal life, which ends after a few days’ course, what does it mat-
ter under whose rule a man lives, being so soon we die, provided that rulers do 
not force him to impious and wicked acts?” (CD V.17).

8.6. Augustine on Roman History and the Lessons for Politics

Augustine read about the history of republican Rome during this late imperial 
period, just before and just after the empire’s adoption of Christianity as the 
state religion, and his political theory emerged from his reading of history. It 
has become fashionable to say that Augustine does not, strictly speaking, have 
a political theory. He does not, of course, have a notion of political theory as 
found in modern university departments of politics, but he has a much more 
enduring notion of history, which from ancient times was the study of war and 
politics, so that his political theory is precisely a consequence of this reading 
of the historical evidence men left of their (usually misguided) motivations 
to achieve worldly virtue and power. Certain assumptions about second- and 
first-century B.C. social coherence during the republican period remained 
dominant in the late fourth century A.D., but were somewhat differently con-
strued (see Shaw 1987; Saller 1994). The Roman theory of governance and 
Rome’s practice of rule by an inner circle of nobles influenced Augustine’s 
view of paternalistic state authority. He insists that men must and do follow 
authorities, always seeking understanding on the basis of the trusted testimony 
of others, which is a form of belief rather than certain knowledge. Even the 
use of conventional language requires a coherent and trusted social context 
that allows for stable conventions of communication. Belief that is based on 
the authority of others is a necessary condition of human life in the family and 
society.

The model of the Roman civitas that Augustine accepts is one of a hierar-
chical society of patrons, who are heads of prominent families with a large cli-
entele and are obliged by religiously sanctioned custom (fides) to protect their 
clients whether or not the clients are economically dependent on the patrons. 
Clients are obliged by a social and moral duty and by religious sanction to sup-
port their patron’s political will (obsequium). Augustine’s notion of authority 
parallels this Roman model in which the custom of the patron and the sup-
port of the clients created strong vertical links within a pyramid structure of 
society. This is not simply an image of the legal construct of the severe, all-
powerful father, but an ideal of mutual allegiances and dutiful affections. The 
strong coherence within this pyramid, whose structure was based on social 
power and influence, had two important effects. First, in the republican period 
there emerged a kind of small state within a state, which relied on the power 
and patronage used by the paterfamilias to rule his kin and clients in order to 
help safeguard discipline and social order in the state at large. The locus of 
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his dealings with his public was his “private home” (domus). Second, the pa-
terfamilias did not have the discretion to shape law and order arbitrarily, even 
in this small state within the state. Rather, moral values and a general code of 
conduct were forged and adopted by an elite of nobles. A consensus about 
moral behavior among a few nobles at the top of the social pyramid, who met 
in political groups or officially in the Senate thereafter, permeated downward 
to the citizen body. The consequence of this was that the opinion of the few at 
the top became the obligatory consensus of the much greater number of citi-
zens at the bottom (see Eder 1991).

This top-down creation of an obligatory consensus was related to the con-
ception of citizenship in Rome. Unlike the ancient Greek understanding of the 
citizen of the polis, citizenship for the Roman was an acquired civic right, but 
as such it did not entail the right to participate in power or self-governance. 
Indeed, citizenship was not a means to political participation, even in the re-
publican period, unless it was supported by wealth, status, and residence in 
the capital, Rome. It was the common task of the elite group of citizens, as 
magistrates in the Senate, to anticipate social violence and destabilizations by 
taking into consideration the various interests of all Romans through compro-
mises and reconciliations between competing classes or status-groups, a bal-
ancing that it was the duty of this elite to secure, which was described by Cice-
ro as their achievement of a “concord of the orders” (concordia ordinum; Off. 
II.84).

Augustine finds in Cicero’s and Sallust’s analyses37 the story of what hap-
pened when this elite no longer saw it as their common task to achieve con-
sensus. Negotiations supposedly were left individually to various heads of the 
small states within the state, and an upper class elite consensus disintegrated. 
It was this tendency to a privatization of power that typified the end of the 
republic, and Augustine sees it as a tendency typical of the human social con-
dition generally when there is no overriding authority to keep such privatized 
and willful men in awe through punitive means. It is then that Cicero had ad-
vised the need for a single rector or a new elite of leaders to bring republican 
Rome back from corruption to health, by which he meant the re-establishment 
of a senatorial elite with its confirmed and historical traditions founded in fru-
gality, a disdain for personal luxury and material greed, and commitment to 
internal civic concord combined with external glory through conquest.

Augustine, the imperial Roman, maintains the need for authoritative elites, 
but he has much less confidence in them than does Cicero. He sees them not 
as ideals but as de facto necessities in history, in whose authority men believe 

37 Augustine uses Sallust’s War with Catiline and War with Jurgurtha extensively, along with 
Cicero’s On the Commonwealth, in many of his writings. See esp. CD V.12–15. In fact, all mor-
alizing Roman historians and playwrights, e.g., Plautus, Bacch. 410, use the recurrent motif of 
moral rhetoric to complain of a decline from some prehistoric age of virtue.
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because their existence is justified by an even firmer belief in God’s author-
ity and the church’s authority in interpreting God’s will. The historical church 
and state elites are separately but relatedly provided with written law that 
enjoins concord, with the state serving the church in order to secure obedi-
ence to it. The authoritative elite in the unified church is enjoined to disdain 
luxury and wealth, and to follow scriptural authority in order to pursue vol-
untary poverty, continence, benevolence, and the just concord of piety, since 
“heavenly authority arrived into this filthy confluence for the sake of unity in 
the earthly city and also for everlasting well-being and the heavenly and di-
vine republic whose peoples are everlasting” (Ep. 138, as quoted in Tkacz and 
Kries 1994, 211). The authoritative elite of the earthly city has a mission, like 
that of Cicero’s Rome, which is coercively to subdue the irrational throughout 
the world—that is, those who are ignorant of what they ought to will—and to 
“civilize” them under one law.

Early in his Christian career Augustine wrote against the Manichean Faus-
tus: “God is not the author of sin; nevertheless he is the governor even of it. 
Thus sins, which would not be sins if they were not against nature, are judged 
and governed and given the places and conditions they deserve in order that 
they might not be permitted to disrupt and disfigure the nature of the uni-
verse” (see Tkacz and Kries 1994, 227). This reflects Augustine’s more opti-
mistic early views where divine law is the divine order, inscribed in the human 
soul. It prescribes that men respect the natural order and is not yet opposed to 
the purely human law of civil or ecclesiastical society. The influence of ancient 
thought is evident, evoking the highest reason inherent in all things of which 
Cicero had spoken (Off. I.11). The primary characteristics of divine law are its 
universalism and immutability. It is superior, but not here seen in contrast, to 
human law since there exists a hierarchy of juridical rules comparable to the 
hierarchy of authorities.

But at the end of his career, Augustine acknowledged more explicitly the 
horrors of the violence incurred during Rome’s imperial outreach to “civilize” 
men and make them bow to the Latin language and Roman law (CD XIX.7). 
The mature Augustine recognizes that it is the tragedy of human life that re-
quires that something similar will need to occur through the fighting of just 
wars if men are to be unified in one church and one belief, and in relatively 
peaceful and orderly earthly cities, preparing them for the selective future sal-
vation in the city of God. Unlike Cicero and Sallust, he thinks that the cor-
rect attitudes—instilling a patriotic caring for one’s country, holding oneself 
to principles of frugality and continence, maintaining fidelity to the marriage 
bond, and remaining chaste, upright, and honorable in one’s behavior—are all 
to be taught by and learned in the one and unified church where the true and 
truthful God is worshipped (Ep. 91 as quoted in Tkacz and Kries 1994, 204). 
Rejecting Cicero’s view that the model for proper moral behavior is the tra-
ditional Roman elite of “honorable” men, Augustine says that character for-
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mation is taught by Christ dwelling within as the teacher. The correct model 
for civic behavior is the Christian citizen. Augustine insists that there is a com-
patibility of the Christian religion and politics, against those who think that 
Christians have no interest in the purposes of the law-governed state. Since 
the republic is rightly defined both by Cicero and Sallust as “the affair of the 
people,” Augustine argues not only that a city is a multitude of human beings 
joined in a certain bond of concord but also that Christians are especially con-
cerned to secure it. However, only the Christian recognizes that discord must 
be mitigated through precepts of concord that are written by divine author-
ity and preached in Christian churches (Ep. 138 as quoted in Tkacz and Kries 
1994, 206) rather than through rules of concord imagined by and modeled on 
a dubious elite of fallen men (CD XIX.21, 24).

The Roman republican concept of the unity of the state related not to 
some abstract idea of “the State,” but rather, to a unity and consensus with-
in an upper class (the republic was specifically not a democracy), and cen-
sors had been given the role to watch over the private and public conduct of 
this elite. Through the sanctions of censors, members of the senatorial elite 
were found guilty of deviant behavior and were rendered politically ineffec-
tive, thereby enforcing conformity of conduct and holding in check abuses of 
power. Augustine, in Christian imperial times, gives the role of the censor to 
church authorities. It is also of significance that in the Roman Republic once 
a magistrate took up his office he could not be directly controlled either by 
the people or the Senate; instead, he was supervised by colleagues of equal 
rank in office or by the aristocratic tribunes of the plebs. The magistrate was 
not, even in the republic, accountable to his voters. The mass of the Roman 
people were never allowed to engage actively in the deliberative formulation 
of public opinion and were, instead, orientated toward high-ranking persons 
as patrons, successful military leaders, or ambitious tribunes. It is not surpris-
ing, therefore, to find Augustine in late-imperial Rome comfortable with the 
idea and practice of “a people” never being autonomous agents defining the 
political agenda.

The overriding lesson Augustine learned from republican Roman history 
was the problem of the control of the nobles by the nobles. It was an illusion 
to trust in a so-called virtuous elite in order to maintain honest behavior, con-
sensus, and a concern for fairness and concord amongst all members of the 
society. When this control of nobles by nobles failed, help was sought from 
the rector or princeps. Thus, in actual history, the republic failed and was ab-
sorbed into the principate of Emperor Caesar Augustus. Even Cicero’s obser-
vation (Leg. I.19) that law for the people must be written as commands and 
prohibitions but for the rulers it is the highest reason implanted and devel-
oped in their minds (and such minds serve as standards by which justice and 
injustice are measured), was a terrible mistake, according to the mature, more 
pessimistic Augustine. Republican Rome had not been Christian and, there-
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fore, none of its rulers could possibly have had access to highest reason and 
true justice, that is, God. It was no surprise to Augustine to find that, with the 
increasingly egoistic and irresponsible conduct of a noncohesive elite, at the 
end of the republic Rome became a society increasingly dominated by legisla-
tion. Indeed, social harmony in Rome was originally based less on written laws 
and more on a general agreement that order was to be regulated and upheld 
by the personal authority of the paterfamilias and the patronus. The Romans 
both in practice and in the ideal republic as fictionalized in Cicero’s On the 
Commonwealth saw no need to give the rule of written law priority over the 
power of almost divine persons like Scipio Aemilianus, especially in times of 
crisis.38 During the period in which Rome fell away from its ideals (second cen-
tury B.C.), it became clear that to keep control over its changing society Rome 
needed to substitute written laws for moral consensus. The Roman criminal 
justice system established permanent courts to deal with offenses in Cicero’s 
own lifetime. Rome thereafter reached its juristic high point in what is known 
as the classical age of the second and early third centuries A.D.—well after the 
republic was replaced by the principate. And during the principate and the 
subsequent post-classical imperial period, the rule of law came to take prece-
dence as a juridical ideal.39 In Augustine’s vision of the earthly city, whether it 
be situated at Rome or anywhere else where men gather together to attempt to 
live in an unstable peace and harmony, the rule of law is the paramount prin-
ciple. No Christian should think that law, in principle, is incompatible with his 
Christian faith.

In some of his letters and sermons Augustine frequently returns to inter-
pret Christ’s injunction not to return evil for evil and to turn the other cheek. 
He does not believe that Christ was espousing pacifism or quietism. While 
the individual may well turn the other cheek to an evildoer, thereby display-
ing patience and forbearance rather than revenge, Augustine does not think 
that this denies the need for laws and precepts backed by coercion of both the 
church and state. Private acts of vengeance no, but public acts of benevolent 
punishment, yes and always. And turning the other cheek to one who strikes 
one is not an acceptance of evil, but rather, a way of forbidding the one who 

38 Cicero, Rep. I.2.3 claims that the leading citizen who compels all men by the authority of 
magistrates and the penalties imposed by law to follow the rules whose principles philosophers 
have also discovered but could never enforce, is superior to the philosophers who have come up 
with the principles alone.

39 Ulpian (d. A.D. 233) includes the much-quoted extract from his Institutes in his Digest: 
“Whatever the princeps decides has the force of law [legis habet vigorem]”; “pronouncements by 
the princeps are admitted to be law” (ap. Justinian Dig. I.4.1.1). See also Ste. Croix 1981, 378–
408. See Stein 1999, 24—and more extensively, Matthews 2000, 104–8—on the introduction of 
the cognitio procedure with state-appointed professional judges, copied by the church in its own 
administration, replacing the earlier formulary procedure (in iure [“in law”] and then apud iudi-
cem [“according to the judge”]).
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has done this from increasing his wrongdoing. Augustine interprets the act of 
turning the cheek as a command to another, in effect, the scriptural injunc-
tion fixing the natural law precept not to do to another what one would not 
wish done to oneself. He enjoins men to maintain patience and forbearance in 
their hearts, but not in their acts. “The precepts of concord, written by divine 
authority, refer to a disposition of the heart within oneself, rather than to a 
deed,” he writes to Marcellinus in 413 (Ep. 138 as quoted in Tkacz and Kries 
1994, 208–9). But “with respect to those who, contrary to their own will, need 
to be set straight, many things must be done with a certain benevolent harsh-
ness. Their welfare rather than their wishes must be considered.” Augustine 
observes that even Romans praised this kind of benevolent punishment and 
emphasized that the one with this duty to act with benevolent harshness is the 
ruler of the city. The image of the city’s ruler is drawn in terms of the Roman 
paterfamilias, but we note that the ruler is one man, a father to his people, a 
paternal imperial persona:

In correcting a son, however severely, paternal love is surely never lost sight of. What is not 
wanted and what is painful is, nevertheless, done to one who appears to require healing through 
pain, even against his will. Accordingly, if this earthly republic kept to Christian precepts, wars 
themselves would not be waged without benevolence, so that, for the sake of the peaceful union 
of piety and justice, the welfare of the conquered would be more readily considered. He whose 
license for wrongdoing is wrested away is usefully conquered.40

Because Augustine believes that wars are found in the order of human affairs, 
“that very order justly constrains men either to command or obey with respect 
to such affairs [...]. Wars, then, would always be waged by the good so that by 
taming unbridled desires they would destroy these vices which ought to have 
been rooted out and subdued by just rule” (Faust. XXII.73–9 as quoted in 

40 In CD XIX.15 Augustine says that everyone who commits sin is sin’s slave; this is a stan-
dard Hellenistic position (that the good man, even if he happens to be enslaved, is really free, 
while the bad man who is worthless and senseless is always really a slave). Weithman 2001, 239, 
argues that in CD XIX.15 (actually XIX.16), Augustine suggests that, had original sin not been 
committed, human groups would have been guided by paternal authority akin to that exercised 
by a Roman paterfamilias or a biblical patriarch. On the contrary, however, Augustine argues that 
a true and just paterfamilias, post-lapsarian but guided by Christian principles, “has an equal af-
fection for all the members of his family, especially in respect of the worship and service of God, 
all praying that they may come to the heavenly home and there alone will it not be a necessary 
duty to give orders to men because it will no longer be a necessary duty to be concerned for 
the welfare of those who are already in the felicity of that immortal state.” There is no paterfa-
milias prior to original sin or in the City of God. According to Augustine, original sin does not 
destroy the naturalness of human sociability, but that sociability is permanently threatened by 
human quarrelsomeness and conflict, thereby requiring coercion, that is, restraint by force or its 
threat. Hence, in an unfallen condition humans within the family would not have required the 
coercive control of their actions even by a loving Roman paterfamilias. The model for Augustine’s 
paterfamilias in the earthly city is something along the lines of what Saller 1994, chaps. 5 and 6, 
has described.
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Tkacz and Kries 1994, 222). For this reason, Augustine argues that Christians 
do not condemn all wars and they are not prohibited from serving as soldiers. 
Hence, they benefit the earthly republic rather than being a detriment to it. 
Soldiers act as the instruments of legitimate state authority, punishing without 
private vengeance. In Against Faustus, Augustine notes that soldiers are not 
acting on their own desires, but as ministers of the law; they are not avengers 
of their own injuries, but defenders of public well-being. In the natural order 
where the peace of mortal things is aimed at, Augustine insists that an author-
ity is required for deliberations and concerning war in order to secure civic 
peace.

Augustine’s earlier thinking on the purpose of the state’s law is continu-
ous with what he says, though in a much more developed and vehement form, 
in the City of God. In his dialogue with his friend Evodius in On Free Will 
(I.5.11–6.15 as quoted in Tkacz and Kries 1994, 214–5), Augustine has Evo-
dius ask whether the positive law of the state that allows one to kill in self-
defense in order to avoid being killed is just. Evodius argues that the law gives 
license to lesser wrongdoings so that greater wrongdoings might not be com-
mitted: The killing of an unjust aggressor in self-defense is a lesser evil than 
being killed by an unjust aggressor. (In Ep. 47.5, Augustine opposes killing by 
private individuals even in self-defense, believing this to be the role of punish-
ment by public authority on behalf of all individuals in society. See also CD 
I.17, where Augustine argues that no individual has a private right to kill even 
a guilty man.) He says that the principle behind this positive law is that no 
human should be violated against his will. Evodius also claims that in killing 
an enemy a soldier acts as an agent of the state and its law and can, there-
fore, fulfill his duty without the “unbridled desire” (libido) for vengeance or 
dominance. The state’s guiding mandate from God’s eternal justice, that is, to 
protect the people, requires that it enact law for the people’s protection and 
such a law cannot be accused of unbridled desire. But even if the law itself 
is blameless, are people who act under it and kill others similarly blameless? 
The law only gives them a license to kill, but does not oblige them to act on 
this license. Augustine agrees that human law deals with crimes that require 
punishment if peace is to be maintained among ignorant humans, to the extent 
that such matters can be regulated by men. Other sins have other penalties, 
however, from which God’s wisdom alone can free us. Augustine concludes, 
“It seems to you that the law enacted for the governance of cities makes many 
concessions and leaves many things unpunished that are nevertheless punished 
by divine providence and rightly so. Just because it does not achieve every-
thing, what it does achieve should not be condemned” (CD I.17 as quoted in 
Tkacz and Kries 1994, 215).

How far, Augustine asks, should wrongdoing be avenged by the law that 
restrains people in this life? Because humans are changeable and subject to 
time, Augustine proposes two scenarios. In the first case, if a people is mod-
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erate and serious and a diligent guardian of the common utility, thinking less 
of private good than public good, then it is right to enact a law permitting 
this people to choose for itself the magistrates through whom its affairs, that 
is, its republic, are to be administered. In the second case, if this same peo-
ple, having become depraved little by little, preferring private to public good, 
sells its votes, is corrupted by those who covet honors, and turns the regime 
over to shameful and villainous people, then it is right that if some good and 
most capable man is to be found, he can remove from the people the power 
to bestow honors and hand it over to a few good men or even one. Augustine, 
therefore, sees the law as temporal; it can—indeed, must—change depending 
on the character of the people it governs. With an iniquitous people, the law 
suited to them must suit their depraved character. He seems to be invoking 
that very Roman legal principle of rights as civic acquisitions that are them-
selves changeable—they are not absolute, natural rights. Roman liberty was it-
self an acquired civic right resting on positive laws; it was not an innate right 
of man. But Augustine uses this notion to extraordinary effect. The principle 
of positive law that no human should be violated against his will, as mentioned 
by Evodius, is, therefore, changeable according to Augustine, just as are those 
human rights conferred by temporal authority. Depraved wills can and must 
be violated both for their own good and that of the peace and security of the 
social whole.

So, too, Augustine the Roman observes that property rights do not have 
foundations in rights established directly by God, but rather, in human rights 
distributed to men differentially by state authority (Iohann. Evangel. VI.25–6 
as quoted in Tkacz and Kries 1994, 249).41 He goes on to say that even those 
who acquire or use their property unjustly are still protected by positive law. 
This is because the purpose of this law is to minimize disorder; regulating 
even unjust use and acquisition is necessary if even greater harm would oc-
cur should it not be regulated (Ep. 153).42 The use of force as a principle on 

41 For Augustine, before the Fall the law of nature would have been sufficient to guide 
human life, and like Ambrose (Off. I.28; see also Commentary on Psalms 118.8.22) Augustine 
argues that the world would have been held as the common property of all men. Augustine 
explains to what we owe the rights that we enjoy over our property: Property rights arise and 
are maintained by the law of emperors and kings, and everything we have depends on the au-
thority of earthly rulers. God has distributed to mankind these human rights through emperors 
and kings. It is by a right derived from the emperor that one possesses the land. By human 
law alone can we claim anything as our own. But Augustine does not go on to advise extreme 
poverty, asceticism, or a renunciation of possessions. Money and property are simply not un-
conditional goods (they are the Stoic “preferred indifferents”) and should be put to good use. 
In Ep. 153.6.26, he says: “[I]n this life the wrong of evil possessors is endured and among 
them certain laws are established which are called civil laws, not because they bring men to 
make good use of their wealth, but because those who make bad use of it are thereby made 
less injurious.”

42 This appears to reflect the post-classical lack of distinction between ownership and posses-
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which earthly government necessarily operates to preserve unity and order 
is ultimately justified, even with respect to religious belief, as a particular in-
stance of the necessity for forceful correction of corrupted wills. The Theo-
dosian Code itself, in its recognition of an orthodox Catholic clergy charged 
with the conduct of the approved religio, contains laws of the late-fourth 
and early-fifth centuries that deprived heretics of the right of assembly, im-
posed restrictions on their testamentary wills, confiscated their property, and 
excluded them from civic life (CTh XVI.5.24, 8, 14, 66; 6.4 pr.).43 Augustine 
believes that such men would in no way have considered changing for the bet-
ter unless they had been terrorized into considering the truth. The weight of 
habit and unconsidered traditions, he says, prevent them from self-correction. 
Both the state and the church must, therefore, be engaged in salutary teaching 
joined to fear, with the power of fear alone being that which breaks the evil 
chains of custom. God not only teaches us but also frightens us continually 
for our own well-being (Ep. 93 as quoted in Tkacz and Kries 1994, 233).44 
Concord and unity are ultimately to be achieved in this life through men be-
ing compelled to justice.45

Augustine’s philosophy of law has decisive consequences, notably in what 
he takes to be the Christian’s attitude to civil law as it plays its role in the main-
tenance of an uncertain peace and order. Augustine perhaps best reveals this 
perspective when he discusses the civil magistrate and his necessary and oner-
ous duties. In an acceptance of the way imperial Roman law necessarily oper-
ated, Augustine sorrowfully reflects in the City of God XIX.6: 

sion, speaking as Augustine does of acquisition and use alone. “Vulgar” Roman law in the west 
as practiced in the provinces simplified concepts: The notion of possessio (“possession”) replaced 
dominium (“lordship,” “complete ownership”); possessio became a right and they opposed iure 
possidere, which designates property, to corpore possidere, which designates the possession. Prop-
erty, possession, and iura in re aliena (“rights in an alienable thing”) are no longer rigorously dis-
tinguished. See Levy 1951; Gaudemet 1957, 123–31.

43 There is much evidence in imperial Roman law from the times of Ulpian onward that flog-
ging and torture, once reserved for slaves, was increasingly exercised on citizens of humble con-
dition, and Justinian’s Digest XXII.5.21.2 (third century A.D.) shows that the application of tor-
ture in court to accused persons had been extended even to freemen witnesses. The Theodosian 
Code XII.1.39, 47 (A.D. 349–59) even allows the use of the plumbata, the leaded scourge, on all 
except the leading decurions (decemprimi).

44 Hunt 1993, 156, observes: “The drawing of the boundary around legitimate religion has 
almost ceased to be metaphorical: The laws envisage a Roman world the borders of which are 
coextensive with Christian orthodoxy, and which harbors no corner of refuge for the dissent-
ing.”

45 Augustine claims that “it must be a sin to desire what the law of God forbids and to ab-
stain merely from fear of punishment and not for love of righteousness” (CD XIV.10). This re-
flects the twofold purposes of church and state in historical time: to conjoin teaching with fear, 
and never one without the other. Fear of punishment need not be limited to physical chastise-
ment. It can also include social embarrassment or degradation, and religiously, includes a fear of 
sin itself and not simply fear of burning in hell. See Ep. 145.4.
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And so they [judges] are often compelled to seek the truth by torturing innocent witnesses [...]. 
[I]t is the fact that the judge tortures the accused for the sole purpose of avoiding the execu-
tion, in ignorance, of an innocent man [...]. He has tortured an innocent man to get to the 
truth and has killed him while still in ignorance. In view of this darkness that attends the life 
of human society, will our wise man take his seat on the judge’s bench or will he not have the 
heart to do so? Obviously he will sit; for the claims of human society constrain him and draw 
him to this duty [...]. [H]ere we have what I call the wretchedness of man’s situation [...] in his 
judicial capacity.

8.7. Conclusion

If we place Augustine’s views in their contemporary context, we find him re-
flecting, often in detailed ways, on the set of institutions and laws that collec-
tively administered imperial Rome’s political affairs. He examines, in short, 
private legal remedies and what he believes to be the rightful interference in 
private affairs by local representatives of both the imperial government and the 
church.46 No part of society is exempt from the Fall; both loci of control—fa-
milial and public—must now be regarded as the sites of “unnatural,” but nec-
essary, remedies for the Fall. Only eschatologically, after history and in the city 
of God, will it no longer be a necessary duty to give orders to men, because 
it will no longer be a necessary duty to be concerned for the welfare of those, 
formerly in families and in political societies, who have achieved, through 
God’s election, the felicity of that immortal state. But in historical time, and in 
accordance with the characters of fallen, willful men, it is law backed by puni-
tive sanction that must coerce men’s wills to justice.

Much later, and despite his own intentions, Augustine would be recog-
nized as having erected the signposts to the eventual secularization of history 
and politics. The sphere of politics, construed as belonging irrevocably to the 
realm infected by sin, would come to be understood by some as capable of 
mastery only by absolute authority. It would be argued that the only reason-
able solution to the tragedy of the human condition, played out in the acts of 
misguided and destructively competitive wills in a fallen “state of nature,” is 
to renounce and transfer any claims to self-governance to an overarching au-
thoritative third party, namely, a Hobbesian sovereign. Technically, there is no 
law that Hobbes’s sovereign may make that can be unjust and no claim that 
a subject can make against the sovereign’s injustice. The state would come to 
be seen as the contractual construction of willful individuals, using their rea-
son instrumentally to secure their shifting desires, engaged as they were in self-
preserving bargaining. It would take Hobbes, in seventeenth-century condi-
tions of civil war, to recognize what Augustine had already discovered in his 
own time: That there is no possibility of morality by rational agreement, only 

46 See Weithman (2001), who arrives at a range of interpretations that differ from those pre-
sented here, largely due to ignoring the context in which Augustine lived.



218 TREATISE, 6 - FROM THE ANCIENT GREEKS TO THE SCHOLASTICS

by authoritative imposition. To arrive at this conclusion, however, many of the 
indigenous practices and theories of the medieval city-state—with its corpo-
rate governance and collective attempts to secure, through law, the common 
good—would have to be, and were, either forgotten or misconstrued. Republi-
can Rome and Cicero’s idealization of honorable men would come to appear as 
unrealistic or uncongenial to many in the early modern period as they had ap-
peared to Augustine in late imperial Rome (see Coleman 2000, vol. 2: 272–6).

Further Reading

Although there is a very extensive literature on Augustine, scholars generally 
have not situated him decisively within his North African, late Roman impe-
rial context. Harries (1999) is perhaps unique in having appropriately placed 
Augustine in his times, showing him to be a serious player in her detailed and 
important historical narrative. Similarly, the articles in Harries and Wood 1993 
treating various aspects of the Theodosian Code reveal the contemporary 
backdrop to Augustine’s familiarity with the law. Also useful and bold is the 
work of Matthews 2000.

Tkacz and Kries 1994 contains excerpts from the City of God and Augus-
tine’s other writings on politics and law. Atkins and Dodaro 2001 brings to-
gether thirty-five letters and several sermons that deal with political and legal 
matters.

The works of Markus are still, by far, the most detailed and sensitive read-
ings of Augustine’s philosophy, theology, political, and pastoral concerns; see 
especially Markus 1970; 1972; and 1990. His works, along with those of Brown 
1967; 1972; and 1989, must be read as supplements, and sometimes as correc-
tives, to the essays in Stump and Kretzmann 2001.

Rist 1994 is perhaps the most philosophically informed about what Augus-
tine took and altered from the various legacies of classical philosophy; simi-
larly, O’Daly 1989 and Kenny 1975.

Coleman 1992 discusses what Augustine inherited from his Platonist and 
Aristotelian forebears, and changed, in order to arrive at an epistemology, a 
theory of the workings of memory, and a revised conception of history, each 
of which would influence the future medieval centuries. Coleman 2000, vol. 
1, treats more directly Augustine’s political theory. Coleman 2000, vol. 2, ob-
serves the revival of some of Augustine’s most important insights on the role 
of authority and positive law in all men’s lives as the middle ages, more directly 
influenced by Ciceronian and Aristotelian thinking on the relation of reason, 
law, and constitution-building, gave way to a different agenda during the early 
modern period of European political theorizing. Rowe and Schofield 2000 re-
flects some of the most recent scholarship and bibliography on this formative 
period.



Chapter 9

PHILOSOPHY OF LAW 
IN MEDIEVAL JUDAISM AND ISLAM

by Charles E. Butterworth1

9.1. Introduction

Properly speaking, there is no philosophy of law in medieval Judaism and Is-
lam. In its place is jurisprudence, that is, the art or science that seeks to ex-
plain what the revealed law of either tradition means with respect to one par-
ticular situation or another and how it is to be applied. Similarly, jurisprudence 
entails moving from what is explicitly spoken of by the particular revealed law 
to what is not—extending that law to new phenomena or new applications. 
But philosophy of law understood as “philosophical reflections upon the gen-
eral foundation of law [...] derived from an existing philosophical position” 
or leading “to such a position” (Friedrich 1958, 3) is not to be found in either 
one of these traditions; nor is it desired.2 The reason is quite simple: Law in 
medieval (and contemporary) Judaism and Islam is Law with a capital “L.” It 
is divine law handed down to a particular religious community by a divinely 
inspired lawgiver, a prophet or a messenger of the Almighty.

Consequently, those who accept this Law and believe in it do not speculate 
about it in the sense of asking where it came from or how it has evolved over 
the ages. They are asked to accept that it has been revealed by the creator and 
is the same now as when first revealed to the prophet or lawgiver. One need 
only consult the Law itself, as it is set forth in the scripture particular to each 
tradition, to see that it is not to be trifled with and certainly not to be sub-
jected to scrutiny about its origins or evolution. Such an undertaking would 
be tantamount to casting doubt on the Law and on the claims of the particular 
religious community about its unique character.

This view concerning Law was recognized, although not emphasized, by 
Friedrich (1958, 8ff.), who, even as he noted that the Hebrew scriptures were 
part of the heritage to which current understandings of law lay claim or which 
“played a decisive role in shaping the origins of Western concepts of law,” 
passed over those scriptures and that heritage to focus first on the philosophy 
of pagan Greece and then on the modern adaptation of both classical philos-

1 All translations are by the author unless otherwise indicated.
2 Even less to be embraced is philosophy of law as a pursuit that helps the individual become 

more aware of how human opinions affect law or as something that “provides clarity, intellectual 
order and structure, and standards of rational (often moral) criticism and evaluation”; see Mur-
phy and Coleman 1990, xi.
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ophy and scriptural revelation to more pressing concerns. Similarly, Murphy 
and Coleman take their bearings from modern Western sources, yet ignore 
the religious traditions to which early Western jurists looked for inspiration or 
from which they sought liberation. Murphy and Coleman are completely si-
lent about the history of jurisprudence in medieval times, Friedrich only about 
its medieval Jewish and Islamic manifestations. Witting or not, such silence is 
well-founded.

Indeed, the history of jurisprudence in both traditions is fraught with tech-
nicalities—numbing technicalities, more often than not. It entails the drawing 
of minute distinctions based on the sense given to a particular word or its lin-
guistic antecedents and leads to heated argument about what should be done 
or not done under a vast array of real and hypothetical circumstances. For the 
most part, the discussion centers on actions to be performed or not, but it can 
also reach to opinions. In the latter case, action plays a certain role as well, 
insofar as primary emphasis is placed on what the members of the community 
are to believe concerning God, the world, and so on—this on the basis of what 
has been revealed in divine law.

Given the preeminence of the divine law, theology comes into being as a 
means of defending the actions and opinions promulgated by that law. Alfar-
abi provides an excellent summary account of dialectical theology or kalām, 
that is, the art of theology practiced in Islam:

The art of dialectical theology is a disposition by which a human being is able to defend the spe-
cific opinions and actions that the founder of the religion declared and to refute by arguments 
whatever opposes it. This art is also divided into two parts: a part with respect to opinions and a 
part with respect to actions. 

It is different from jurisprudence in that the jurist takes the opinions and actions declared by 
the founder of the religion as given and sets them down as fundamentals from which he infers the 
things that necessarily follow from them, whereas the dialectical theologian defends the things 
the jurist uses as fundamentals without inferring other things from them. If it happens that there 
is a certain human being who has the ability to do both matters, he is a jurist and a dialectical 
theologian. He defends them insofar as he is a dialectical theologian, and he infers them insofar 
as he is a jurist. (Enumeration of the Sciences, V.5)

Those engaged in it draw upon the premises of philosophy, to be sure. They 
also have recourse to the arts of logic—especially sophistry. But these are 
weapons to be unsheathed in battle rather than handmaidens employed in the 
service of learning. The theologians of medieval Islam most often attacked the 
philosophers, even while making use of their premises. And no less an author-
ity on Judaism than Maimonides (see Section 9.6 below) has recourse to the 
doctrines of Muslim dialectical theologians (the mutakallimūn) when he wants 
to illustrate important errors concerning the opinions that people hold about 
God. He does so, apparently, because to dwell on such matters would detract 
from the attention one ought to accord Jewish law, and understanding it is the 
supreme concern (Guide, I.71–6, especially 71 beginning [93b]).
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These general observations need to be amplified in order to distinguish the 
place of law and reflection upon law in medieval Judaism and Islam from what 
occurs in medieval Christianity. Once such distinctions have been drawn, it 
will be easier to explain why philosophical speculation in medieval Islam takes 
the form it does and how such speculation affects, and is reflected in, the phil-
osophical inquiry proper to medieval Judaism. Moreover, it will be possible to 
account for the guiding role that medieval Islamic culture takes in such inqui-
ries, a role that appears unusual given the slight claim Islamic culture makes 
upon our attention today.

9.2. Law and Revelation in the Prophetic Religions

For philosophers belonging to the medieval Jewish tradition, only divine law 
is deemed worthy of investigation and commentary. Dispersed throughout the 
different lands of medieval Islam and tolerated, along with Christians and oth-
er peoples whose beliefs approximated those of the monotheistic or Abraha-
mic faiths,3 Jewish thinkers in medieval times had no reason to dwell on ques-
tions related to secular or day-to-day political law. Except in rare circumstanc-
es, it was not their task to make such law or pronounce on its administration. 
Here, too, Maimonides provides an extraordinarily apt account of the world 
around him.

Political science is divided into four parts. The first is the individual’s governance of himself; the 
second is the governance of the household; the third is the governance of the city; and the fourth 
is the governance of the large nation or of the nations [...]. The governance of the city is a science 
which provides its inhabitants with the knowledge of true happiness along with the way of striv-
ing to attain it; the knowledge of true misery along with the way of striving to keep it away; and 
the way of training their moral habits to reject the presumed kinds of happiness so that they do 
not take delight in them or covet them. It explains the presumed kinds of misery to them so that 
they do not suffer from them or dread them. Similarly, it prescribes laws of justice for them by 
which they can order their communities. The learned men of past communities, each according 
to his perfection, used to fashion regimes and rules4 by which their kings would govern the sub-
jects. They called them nomoi, and the nations used to be governed by those nomoi. The philoso-
phers have many books about all of these things which have already been translated into Arabic. 
Those that have not been translated are perhaps even more numerous. In these times all that—I 
mean, the regimes and the nomoi—has been dispensed with, and people are governed by divine 
commands. (Treatise on the Art of Logic, XIV)

Maimonides’ use of the term “divine commandments” (al-awāmir al-ilāhiyya) 
here is a deliciously indirect way of pointing to the Islamic sharī ‘a as sole 

3 See Quran 2:62: “Indeed, those who believe, and those who are Jewish, and the Christians 
and the Sabians, anyone who believes in God and the last day and does what is correct, they will 
have their reward from their Lord; they have nothing to fear, nor are they to be sad.”

4 The Arabic term translated here as “rules” might more literally be rendered as “canons,” 
for it is qawānīn (sing. qānūn).
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law (or, more accurately perhaps, Law) of the land. Lest the indirectness be 
missed, he reminds the reader that Arabic culture and language so dominate 
the thought and learning of his age that almost all of the important learning 
from the past has been translated into Arabic. Moreover, the learned Jews to 
whom Maimonides addresses himself here would have been all too aware of 
this cultural domination because they would have read these words of his first 
in Arabic—Arabic written in Hebrew script.

Two other aspects of this succinct statement are also deserving of further 
reflection. First, its whole tone is reminiscent of Maimonides’ famous Arab 
predecessor Alfarabi (see Section 9.3 below), whom Maimonides held in such 
high esteem as to claim that his thoughts were finer than finely sifted flour (see 
Marx 1935, 378–80).5 In Selected Aphorisms, for example, Alfarabi moves from 
a discussion of the way the individual soul is to be disciplined to reflection on 
the household and its governance, then the city and its governance, and ulti-
mately arrives at the regime and its governance. When speaking of the latter, 
he notes that it can be a city, a nation, or a group of nations (aph. 95; see also 
aphs. 25, 26, 28, 38, 39, 42). Similarly, in Political Regime, Alfarabi distinguish-
es between perfect and imperfect political associations:

Human beings are of the species that cannot complete its necessary affairs nor gain its most ex-
cellent state except by coming together as many associations in a single dwelling-place. Some hu-
man associations are large, some medium, and some small. The large association is an association 
of many nations coming together and helping one another. The medium is the nation. And the 
small are those the city has mastery over. These three are the perfect associations.

Thus the city is first in the rankings of perfections. Associations in villages, quarters, streets, 
and houses are defective associations. Of these, one is very defective, namely, the household as-
sociation. It is part of the association in the street, and the association in the street is part of the 
association in the quarter. And this latter association is part of the civic association. The associa-
tions in quarters and the associations in villages are both for the sake of the city. However, the 
difference between them is that quarters are parts of the city, while villages serve the city. The 
civic association is part of the nation, and the nation is divided into cities. The unqualifiedly per-
fect human association is divided into nations. (Political Regime, sec. 64)

Imperfect political associations are those smaller than the city, namely, house-
holds, associations comprised of those dwelling on particular streets or in a 
particular residential quarter, and villages. Perfect political associations, on the 
other hand, are those that are at least the size of the city. It, as well as the na-
tion and even a group of nations that come together and assist one another, 
constitute the best or most complete—and, in this sense, the most perfect—
kind of political association. They are complete or perfect in that they are self-
sufficient and able to guide their inhabitants toward happiness.

5 The additional judgments by Maimonides on figures in the history of philosophy, especially 
as they reflect on Alfarabi, Avicenna, and Averroes, as cited by Pines in Maimonides, The Guide 
of the Perplexed (1963), lix-lx, are worth considering.
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In both treatises, Alfarabi does speak of law. Indeed, in Selected Aphorisms, 
he speaks of traditional law (sunna), conventional law or nomos (nāmūs), and 
divine law (sharī ‘a). The existence of the first two in cities is assumed, and 
Alfarabi is more concerned with the standards for conduct they provide or 
how they are misused by some rulers in order to achieve their own base goals 
than with explaining how they come about (see Aphorisms, aphs. 14, 15, 31, 
58, 92). That is to say, traditional, conventional, and divine laws are spoken of 
as though their presence were clearly to be expected, but not as anything to 
whose elaboration attention ought to be given. The emphasis, rather, is on in-
culcating opinions—especially correct ones—about the soul, virtues, and non-
legal constituents of the well-governed city or regime.

In Political Regime, Alfarabi speaks of divine law, traditional law, and a law-
giver who posits traditional law (wāḍi‘ al-sunna). But the term nomos never oc-
curs (see secs. 82, 102, 106, 113, 122). As in Selected Aphorisms, so here the as-
sumption is that laws exist and that people guide themselves more or less with 
respect to them. But Alfarabi does not dwell on—indeed, he never turns his 
attention to—what makes laws or Laws good nor to how they come about. His 
perspective is more limited: His discussion of the best or virtuous city empha-
sizes that it alone aspires to bring about true happiness for its citizens, whereas 
his discussion of the other cities—the ignorant cities, of which he enumerates 
and explores six kinds—focuses on the goals they pursue that keep them from 
being virtuous. Not laws or Laws, but ends, are Alfarabi’s sole focus in this 
work.

Yet, to return to the major point, whatever Maimonides may have learned 
from Alfarabi about the division of political science into four parts, that is 
subservient here to his dismay over inquiry into politics now being moribund. 
Anything he might have been able to learn from Alfarabi about regimes, their 
characteristics, and the qualities that make them sound or unsound is no lon-
ger of value. Similarly, what he might have learned about nomoi (notice that 
Maimonides does not speak here of traditional laws) is not now to be pursued. 
All this has now been superseded by “divine commands.”

Second, the term translated as “communities” at the beginning of the 
above cited passage by Maimonides should properly be understood as “re-
ligious communities,” the Arabic term being milal (sing. milla). For Mai-
monides, as for Alfarabi, political communities work best when they are orga-
nized around a religion common to the citizens. Maimonides does not dwell 
on the question here, but it is clearly central to the way he analyzes politics.

While those representative of medieval Jewish thought dwell on the reli-
gious law simply because they have access to no other law or can influence 
and interpret no other law, another consideration prompts thinkers within the 
medieval Islamic tradition to do the same. Though freer to explore other av-
enues as members of the dominant class, they are equally subject to the central 
tenet of the medieval Islamic tradition which holds that there is no law other 
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than the Islamic sharī ‘a. Everything within that tradition points to the idea that 
rule can be exercised only by God’s vicegerent, the caliph (khalīfa), and his 
designated subordinates.6 The prophet Muhammad (ca. 570–632) was the first 
legitimate ruler of the Islamic community, and all subsequent rulers are legiti-
mate only insofar as they are his genuine successors.7 More important, their 
exercise of rulership is legitimate only to the extent that their decrees conform 
to the letter of the Islamic sharī ‘a. Such, at least, is the theory, however much 
actual practice may have differed.

As a result, attention is focused on how to understand and apply the divine 
law, and political inquiry is limited to the study of this law, that is, to jurispru-
dence. Alfarabi explains the situation succinctly:

The art of jurisprudence is that by which a human being is able to infer, from the things the 
lawgiver declared specifically and determinately, the determination of each of the things he did 
not specifically declare. And he is able to aspire to a verification of that on the basis of the 
purpose of the lawgiver in the religion he legislated with respect to the nation for which it was 
legislated.

Every religion has opinions and actions. The opinions are like the opinions that are legislated 
with respect to God, how He is to be described, the world, and other things. The actions are like 
the actions by which God is praised and the actions by which there are mutual dealings in cities. 
Therefore the science of jurisprudence has two parts: a part with respect to opinions and a part 
with respect to actions. (Enumeration of the Sciences, V.4)

Yet differences about these opinions and actions arise, and they sometimes be-
come so fixed as to be insurmountable. In medieval Islam, this phenomenon 
gave rise to schools or disciplines of law; these have prevailed through the ages 
and remain vibrant even now.

The differences concerning opinions and actions have to do, above all, 
with the way the Quran should be interpreted, that is, the extent to which it is 
permissible to rely upon analogical reasoning (qiyās) and independent or per-
sonal opinion (ra’y), as well as about how much authority is to be accorded to 
the sayings and deeds of the prophet—the ḥadīth and sunna8—as opposed to 
the Quran itself. In Sunni (sometimes called Orthodox) Islam, there are four 
schools. The Ḥanīfī school, named after Abū Ḥanīfa al-Nu‘mān ibn Thābit (d. 
767), is and always was most open both to analogical and independent reason-

6 The idea of a vicegerent or representative of God on earth goes back to the Quranic ac-
count of God first honoring Adam with this role, then David, and—by inference—Muhammad 
as well as his successors; see Quran 2:30–34, 38:26; see also 6:165; 7:69, 74; 10:14, 73; 27:62; and 
35:39.

7 Quranic verses that confirm this judgment abound, but note these from 2:2–4: “This is the 
book; there is no doubt about its being a guide for those in awe [of God]; those who believe in 
what is absent, stand fast in prayer, and spend from what We have provided them; those who be-
lieve in what was sent down to thee.” The addressee (“thee”) is the prophet Muhammad.

8 A ḥadīth is a report or record about one of the Prophet’s deeds or sayings; sunna is the tra-
ditional or customary law based upon these deeds and sayings.



225CHAPTER 9 - MEDIEVAL JUDAISM AND ISLAM

ing. Indeed, the procedure of thinking through and interpreting the divine law 
in order to reach juridical decisions—what later came to be known as ijtihād—
was especially developed in the Ḥanīfi school. By contrast, the Mālikī school 
founded by Mālik ibn Anas (d. 795), gives greater weight to the deeds and say-
ings of the Prophet, especially to Mālik’s own collection of them. The writings 
of Muḥammad Ibn Idrīs al-Shāfi‘ī (767–820) testify to his great reliance on an-
alogical reasoning, and the school that bears his name (Shāfi‘ī) promotes that 
tendency. Finally, Aḥmad ibn Ḥanbal (d. 855) and the school named after him 
(Ḥanbalī) allow little leeway in interpreting the Quran. It is the most literalist 
of these schools and frowns upon any kind of analogical or personal reasoning, 
preferring to privilege the deeds and sayings of the Prophet. In all important 
respects, the Wahhābī school, named after Muḥammad Ibn ‘Abd al-Wahhāb 
(1703–1792) and dominant in contemporary Saudi Arabia, is the modern suc-
cessor of Ḥanbalī doctrine.

Disagreement over who should succeed the fourth caliph ‘Alī following his 
murder in 661 prompted a major rupture within the fledgling Muslim com-
munity. Demands that the caliphate pass to the heirs of ‘Alī rather than to 
Mu‘āwiyya, who became the first caliph of the Umayyad dynasty (and reigned 
from 661–680), led the partisans of ‘Alī to form their own distinct group. 
Their eventual repudiation of the first three successors to Muhammad as 
usurpers formed part of other doctrinal differences with the now-dominant 
Sunni group, and the original designation of them as adherents or partisans of 
‘Alī (shī ‘at ‘Alī) took on a life of its own insofar as they became known simply 
as the Shi’a, as opposed to the Sunni branch of Islam (or as Shi’i as opposed to 
Sunni Muslims). Almost eleven hundred years later (that is, around the middle 
of the eighteenth century), in order to work out a compromise of sorts, the le-
gal school devoted to Ja‘far al-Ṣādiq (d. 765) was recognized by Sunni Islam as 
comprising the fifth acceptable school of Islamic jurisprudence. It stands today 
as the school representative of Shi’i Islam.9

The salient point with respect to these distinctions is that they concern vari-
ous schools of jurisprudence, which differ over particular approaches to the 
interpretation of the law. The schools, their adherents, and their doctrines start 
from the premise that the law is to be accepted as it has come down. No ques-
tion is to be raised about the status of revealed law or its relationship to con-
ventional and natural law. In fact, there is no discussion of such topics. Nor 
is any attempt made to inquire into revelation, that is, its character and gen-
esis or its relation to the imaginative faculty of the soul. These are schools of 
law whose goal is, as Alfarabi so aptly puts it, “to infer, from the things the 
lawgiver declared specifically and determinately, the determination of each of 
the things he did not specifically declare.” By privileging one approach to the 

9 Further details may be found in Gibb 1955, 72–98; Rahman 1968, 75–95, 203–19; and al-
Shāfi‘ī 1961, 3–16. See also Corbin 1964, 13–30; and Lewis 1960, 36–98.
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divine law or another, the schools “aspire to a verification of that [determina-
tion] on the basis of the purpose of the lawgiver in the religion he legislated 
with respect to the nation for which it was legislated.” They are not schools of 
philosophy.

To be sure, it is sorely tempting to collapse the two and seek in the legal 
speculations and “mirror of princes” treatises of the jurists some insight into 
the political theory and political philosophy of medieval Islam. The problem is 
that inquiries into the principles that explain and justify the imamate, caliph-
ate, sultanate, and wizirate and into how the divine law provides criteria for 
distinguishing good ones from bad do little to sharpen our understanding of 
state and government, not to speak of law as a subject of inquiry.10 One way 
to illustrate how misleading reliance on the jurists can be is to turn to one, for 
example, the highly respected Takī al-Dīn Aḥmad Ibn Taimiyya (1263–1328). 
He has an especially compelling claim to our attention because he is the jurist 
who most influenced Muḥammad Ibn ‘Abd al-Wahhāb. In Ibn Taimiyya’s fa-
mous attack upon the Greek philosophers, he strives mightily to show that the 
divine law is sufficient for all the needs of the community. Basically, his argu-
ment is that nothing is to be learned either from the logical teaching set forth 
by the philosophers and logicians or from those jurists and theologians who 
have been misguided enough to seek to appropriate that teaching. All that an 
observant Muslim needs to know about logic or about the rules for thinking is 
clearly expounded in the Quran. Moreover, the teaching of the philosophers 
and logicians is unduly complicated and involved; the Quran is more direct. 
Nor is that all. Aware that individuals he deems intelligent, not to mention 
the philosophers, differ among themselves about the principles of logic, Ibn 
Taimiyya sees no reason for entering into their debates. Most important, the 
logic of the philosophers and logicians, in particular the syllogism they praise 
so highly, adds nothing to human knowledge of the beings or of the creator 
and the prophets; only the signs or verses (āyāt) of the Quran provide such 
knowledge.11

9.3. Alfarabi

Three individuals stand out in the tradition of medieval Islamic philosophy for 
the light they shed on what constitutes a well-ordered polity: Alfarabi, Avicen-
na (Ibn Sīnā), and Averroes (Ibn Rushd). Alkindi (d. 866), known as the phi-

10 For recent examples of such attempts, see Black 2001 and Lambton 1981. Black’s book is 
far more ambitious than Lambton’s, both in its historical scope and its geographic purview, but, 
by his own admission, it suffers from his having no grasp of any of the languages in which these 
authors wrote.

11 See Ibn Taimiyya, Abridgement of the Counsel to the People of the Faith Concerning the 
Response to the Logic of the Greeks, 94:17–96:6, 153:4–14, 194:13–195:12, 217:5–218:8, 234:12–
235:18; see also Ibn Taimiyya, Against the Greek Logicians, secs. 29–30, 125, 207–8, 253–5, 286–9.
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losopher of the Arabs, focused his attention primarily on metaphysics and had 
nothing to say about politics. Alfarabi’s near contemporary and sometime fel-
low resident of Baghdad, Alrazi (864–925), was especially concerned with eth-
ics and medicine, but sometimes also delved into metaphysical speculations. 
A book on the philosophic life, in which he compares himself to Socrates and 
speaks of something resembling Socrates’ second sailing notwithstanding, he is 
quite similar to Alkindi in the way he ignores political subjects. Averroes’ two 
illustrious predecessors and fellow Andalusians, Ibn Bājjah (d. 1138) and Ibn 
Ṭufayl (ca. 1110–1185), did turn their thoughts to political matters from time 
to time; in their writings, however, they say nothing with respect to law. Al-
though Alfarabi is for the most part also silent about the law, even his silences 
prompt further reflection.

Widely referred to as “the second teacher,” that is, second after Aristotle, 
Alfarabi (Abū Naṣr Muḥammad Ibn Muḥammad Ibn Ṭarkhān Ibn Awzalagh 
al-Fārābī) (ca. 870–950) is widely recognized as the most important philoso-
pher within the medieval Islamic tradition. Born in the village of Farab in 
Turkestan, he resided in Bukhara, Marv, Ḥarrān, Baghdad, and perhaps in 
Constantinople, as well as in Aleppo, Cairo, and finally Damascus, where he 
died. Alfarabi first studied Islamic jurisprudence and music in Bukhara, then 
moved to Marv, where he began to study logic with a Nestorian Christian 
monk. While in his early twenties, Alfarabi left for Baghdad, where he con-
tinued to study logic and philosophy as well as to improve his grasp of Arabic. 
After a decade or so in Baghdad, Alfarabi went to Byzantium for about eight 
years to study Greek sciences and philosophy, then returned to Baghdad and 
concentrated on teaching and writing for the next quarter of a century when 
the political upheavals of 942 forced him to seek refuge in Damascus. Two or 
three years later, political turmoil there drove him to Egypt, where he stayed 
until returning to Damascus in 948 or 949, a little over a year before his death.

Alfarabi’s writings address all of the sciences and embrace every part of 
philosophy. He composed commentaries on Euclid’s Elements, Ptolemy’s Al-
magest, and Plato’s Laws; wrote several pieces on the history and theory of 
music; and provided an account of Plato’s and Aristotle’s philosophy. Alfar-
abi also wrote numerous commentaries on Aristotle’s logical writings and an 
extensive commentary on the Nicomachean Ethics, but the latter is no longer 
extant. His inquiries into the challenge to traditional philosophy presented by 
revealed religion, especially its claims that the creator provides for human well-
being by means of an inspired prophet-legislator, are central to his attempts to 
formulate a new political science that combines theoretical and practical sci-
ences along with prudence and thus to political philosophy within Islam. All 
this has come to light only in recent years as heretofore unknown writings have 
been recovered.

In Selected Aphorisms and the trilogy known as Philosophy of Plato and Ar-
istotle, especially in its first part, Attainment of Happiness, Alfarabi constantly 
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points to knowledge as the key to sound rulership. Neither Alfarabi’s Plato nor 
his Socrates looks to law when investigating political matters. Rather, they fo-
cus on cities and their ways of life, as well as on how different civic regimes 
lead their citizens to happiness or fail to do so. For Alfarabi, Plato “present-
ed in the Laws the virtuous ways of life that the inhabitants of this city [i.e., 
the city that ‘had been rendered perfect in speech’ in the Republic] should be 
made to follow.” Paying no attention whatsoever to the speeches of the Athe-
nian Stranger about laws and their preludes or to the efforts of Clinias to lead 
the Athenian Stranger and Megillus to set down a body of law for the colony 
that Clinias has been charged by his own city with establishing, Alfarabi’s Pla-
to focuses solely on virtuous ways of life. Then, after explaining “what distin-
guishes the human perfection achieved by him who combines the theoretical 
sciences and the political and practical sciences, and what ought to be his rank 
in this city,” in the Critias, Timaeus, and Laws, his Plato focuses on what is 
needed “to have this city realized in deed.” Though this brings him closer to 
laws and lawmaking, insofar as he recognizes that “this is accomplished only 
by the legislator of this city,” Alfarabi’s Plato does not go further. As Alfarabi 
notes, “therefore he afterwards investigated how the legislator ought to be” 
and “that is to be found in his book that he called the Epinomis” (Philosophy 
of Plato, secs. 30–35).

Alfarabi’s Aristotle does not focus on law either. Indeed, convinced that it 
is necessary to go back beyond Plato’s starting point in order to investigate hu-
man perfection, Alfarabi’s Aristotle starts from the perception that all human 
beings pursue four things “from the outset” and deem these things “desirable 
and good,” namely, the soundness of the human body, the senses, the capac-
ity to discern what leads to these two, and the faculty to bring that soundness 
about. Investigation into what kind of knowledge is needed to realize or es-
tablish these four things leads him to note that there is a difference between 
knowledge or science that is useful with respect to them and another kind that 
is “beyond the merely useful knowledge and that is desired for itself and not 
for anything else.” Differently stated, Aristotle comes to recognize the differ-
ence between practical and theoretical science (Philosophy of Aristotle, secs. 
1–2).

Alfarabi’s account of Aristotle’s subsequent investigations says nothing, 
however, of what the Stagirite learned about practical science. Indeed, it fo-
cuses exclusively on the way Aristotle founds the logical arts or sciences so as 
to gain a better understanding of what wisdom is and how it is acquired, as 
well as to discern the order of the theoretical arts. This shows him why wis-
dom is prior in rank and provides him with awareness of the way first premises 
are used in each of the arts of logic. Along the way Aristotle learns, moreover, 
what theoretical argument is and how it is to be carried out soundly (Philos-
ophy of Aristotle, secs. 4, 7–11). After working his way through such inqui-
ries and pausing momentarily to reflect on how rhetoric and poetics provide 
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a means of instructing those not competent to engage in the other logical arts 
and of giving persuasive images in speech of things discerned through strin-
gent reasoning, his Aristotle sets about investigating the world around him—
the things perceived by the senses and their distinctions with respect to es-
sence and accident, true and false reasoning about being and change, the re-
lationship between matter and form, and the way things both come into being 
through an agent as well as have specific ends or goals (Philosophy of Aristotle, 
secs. 15–16, 17–23). This investigation of nature leads Alfarabi’s Aristotle to 
recognize that such inquiry is inadequate for his purposes, that he must go be-
yond the study of nature to what is beyond nature. His metaphysical investiga-
tions permit Alfarabi’s Aristotle to arrive at a correct understanding of human 
existence, especially of the human soul’s longings.

Although Alfarabi’s explanation of Aristotle’s philosophical quest ends 
without any account of how he views practical science, he now speaks in his 
own voice to emphasize what became apparent to Aristotle “from the pre-
ceding,” that is, from the inquiry as a whole and not simply from metaphys-
ics. According to Alfarabi, “it has become evident from the preceding that it 
is necessary to investigate, and to inquire into, the intelligibles that cannot be 
utilized for the soundness of human bodies and the soundness of the senses.” 
Such necessary knowledge stands in opposition to another, more human, kind 
of knowledge, namely, awareness of “the causes of visible things.” Though the 
soul longs for or desires the latter, the former is necessary.

But Alfarabi has also learned that it is necessary precisely to obtain the lat-
ter. We seek the former “for the sake of” (li-ajl) the latter. Indeed, “the aware-
ness we formerly supposed to be superfluous is not so, but is what is necessary 
for a human being to become substantial or to reach his ultimate perfection.” 
This is a reversal so striking that Alfarabi adds immediately:

And it has become evident that the knowledge he [Aristotle] investigated at the outset just be-
cause he loved to and inspected so as to settle upon the truth about the above-mentioned pur-
suits has turned out to be necessary for attaining the political activity for the sake of which the 
human being has come into being. (Philosophy of Aristotle, sec. 99)

Now, then, it is imperative that Aristotle or those who have grasped what 
Alfarabi has said of his pursuits turn to practical science. To remove any doubt 
about its importance, Alfarabi goes on to explain—still in his own name—how 
the knowledge or science “that comes next is investigated for two purposes, 
one is to perfect the human activity for the sake of which the human being has 
come into being and the other is to perfect what we lack with respect to natu-
ral science.” The reason for such a lack or deficit is that “we do not possess 
metaphysical science.”

If this is Alfarabi’s final word, it would appear that all of Aristotle’s investi-
gations have come to nought. Everything we learned about knowledge and the 
ways to it, plus the many things we learned about the world around us, seem 
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inconsequential and petty so long as we cannot attain the knowledge we now 
discern to be “necessary for a human being to become substantial or to reach 
his ultimate perfection.” At this point, namely, the conclusion of Alfarabi’s Phi-
losophy of Aristotle, it is worth recalling its opening words with their sense of 
promise:

Aristotle sees the perfection of man as Plato sees it and more. However, because man’s perfec-
tion is not self-evident or easy to explain by a demonstration leading to certainty, he saw fit to 
start from a position anterior to that from which Plato had started. (Philosophy of Aristotle, 
sec. 1)12

The point is that while we are aware of what we need to know and of its im-
portance, we are equally aware that we do not have this requisite knowledge. 
This is precisely why Alfarabi notes in conclusion “therefore philosophy must 
necessarily come into being in every man in the way possible for him.” Having 
admitted to a lacuna or deficiency in our knowledge of metaphysics, we are 
now obliged to wonder about the sufficiency of law, even revealed law, and to 
take it upon ourselves to consider lawgiving from the beginning.

Before turning to Alfarabi’s otherwise questionable attempts to identify 
knowledge as virtue and as what alone permits sound rule in Selected Apho-
risms, it is important to return momentarily to the discussion of philosophy 
that launched him on his curious account of Plato’s and Aristotle’s philoso-
phy, that is, to the closing words of the Attainment of Happiness. The reason is 
quite simple: Alfarabi’s attempt there, first to identify and then to explain “the 
human things through which nations and citizens of cities attain earthly hap-
piness in this life and supreme happiness in the life beyond,” brought him to 
discern the intimate relationship between philosophy and religion. As he puts 
it, “according to the ancients,” both philosophy and religion

comprise the same subjects and both give an account of the ultimate principles of the beings. 
For both supply knowledge about the first principle and cause of the beings, and both give an 
account of the ultimate end for the sake of which man is made—that is, supreme happiness—
and the ultimate end of every one of the other beings. In everything of which philosophy gives 
an account based on intellectual perception or conception, religion gives an account based on 
imagination [...]. Also, in everything of which philosophy gives an account that is demonstrative 
and certain, religion gives an account based on persuasive arguments. (Attainment of Happiness, 
secs. 1, 55)

Prior to this insight, Alfarabi had discovered that it is not sufficient to have 
an intellectual perception of supreme happiness or even of what constitutes it. 
No, in addition, it is necessary to know how to bring it about, to have a grasp 
of practical philosophy. By means of practical philosophy, we are able to bring 

12 All of the other passages cited in this and the preceding two paragraphs are from sec. 99. 
In three places, I have altered the published translation slightly so as to achieve greater clarity.
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into existence the things that depend on the will, providing, of course, that we 
have a clear grasp of them by means of theoretical philosophy.

Now, then, building on the clear importance of practical philosophy and 
the close relationship between religion and theoretical philosophy, Alfarabi 
notes that once the person who is intent upon bringing these voluntary mat-
ters into existence actually succeeds in doing so by stipulating the conditions 
needed, he then recasts these stipulations as laws. This line of reasoning leads 
him to speak less about the particular laws now brought into being than about 
the character of the person who sets them down:

Therefore the legislator is he who, by the excellence of his deliberation, has the capacity to find 
the conditions required for the actual existence of voluntary intelligibles in such a way as to lead 
to the achievement of supreme happiness. It is also evident that only after perceiving them by 
his intellect should the legislator seek to discover their conditions, and he cannot find their con-
ditions that enable him to guide others toward supreme happiness without having perceived 
supreme happiness with his intellect. Nor can these things become intelligible (and the legisla-
tive craft thereby hold the supreme office) without his having beforehand acquired philosophy. 
Therefore, if he intends to possess a craft that is authoritative rather than subservient, the legisla-
tor must be a philosopher. (Attainment of Happiness, sec. 56)

The laws in question are identified not as divine laws (sharī ‘a, sing. sharā ‘a), 
but as conventional ones (nawāmīs, sing. nāmūs)—this being the usual way to 
render in Arabic the Greek term nomoi (sing. nomos). Similarly, the person re-
ferred to here as the “legislator” is more properly the “one who sets down the 
nomoi” (wāḍi‘ al-nawāmīs). And the term translated as “legislative craft” is, lit-
erally, the “craft of setting down conventions” (mihna waḍ‘ al-nawāmīs).

In and of itself, such terminology is not striking. Only the context makes it 
so. A few lines earlier, Alfarabi linked philosophy with religion insofar as both 
provide the same account of things, philosophy on the basis of an intellectual 
perception and religion on the basis of an imaginative one. Now, having es-
tablished that practical philosophy allows one to bring voluntary things into 
existence and set them down as laws, Alfarabi brings religion together with 
both theoretical and practical philosophy by affirming “it follows, then, that 
the idea of Imam, Philosopher, and Legislator is a single idea” and then goes 
on to insist:

However, the name philosopher signifies primarily theoretical virtue. But if it be determined that 
the theoretical virtue reaches its ultimate perfection in every respect, it follows necessarily that he 
must possess all the other faculties as well. Legislator signifies excellence of knowledge concern-
ing the conditions of practical intelligibles, the faculty for finding them, and the faculty for bring-
ing them about in nations and cities. (Attainment of Happiness, sec. 57)

In other words, the laws that a spiritual leader, an imam, or even a prophet, 
enunciates on the basis of insight gained through religion or revelation are the 
same ones a philosopher-legislator would.
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There is yet another step to this reasoning. Alfarabi continues his explana-
tion as follows:

When it is determined that they be brought into existence on the basis of knowledge, it will fol-
low that the theoretical virtue must precede the others—the existence of the inferior presuppos-
es the existence of the higher. The name king signifies sovereignty and ability. To be completely 
able, one has to possess the power of the greatest ability. His ability to do a thing must not result 
only from external things; he himself must possess great ability because his art, skill, and virtue 
are of exceedingly great power. This is not possible except by great power of knowledge, great 
power of deliberation, and great power of [moral] virtue and art. Otherwise he is neither truly 
able nor sovereign. (Attainment of Happiness, sec. 57)

Syllogisms such as these allow Alfarabi to link seemingly disparate pursuits or 
activities more intimately and thus to declare: “So let it be clear to you that the 
idea of the Philosopher, Supreme Ruler, King, Legislator, and Imam is but a 
single idea.” Indeed, were we to pause and reflect upon our speech, we would 
readily assent to the accuracy of the conclusion:

No matter which one of these words you take, if you proceed to look at what each of them signi-
fies among the majority of those who speak our language, you will find that they all finally agree 
by signifying one and the same idea. (Attainment of Happiness, sec. 58, with slight modifications 
to the translation)

Now, then, to digress for a moment, we may begin to appreciate Avicenna’s 
enigmatic explanation of the political philosophy attributed to Plato and Aris-
totle, especially the importance he claims they attached to the idea of law. In a 
small treatise entitled Epistle on the Divisions of the Intellectual Sciences (Risāla 
fī Aqsām al-‘Ulūm al-‘Aqliyya), presented as a response to someone who re-
quested a concise, complete, clear, truthful, easily understood, well-arranged, 
and well-ordered account of the intellectual or rational sciences, Avicenna pro-
vides a general account of what constitutes wisdom (ḥikma). It is noteworthy 
that he substitutes this term for the more usual one of philosophy (falsafa). Al-
though Avicenna himself says nothing about the substitution, it is evident that 
by using the term ḥikma as the equivalent of falsafa—which for all practical 
purposes it is—he speaks in a distinctly Arab or even Islamic voice and avoids 
any suggestion that the intellectual virtue in question is somehow dependent 
on Greek or pagan learning.

As presented in this small treatise, wisdom is the art of reflection needed 
for a human being to ennoble and perfect his soul and thus be prepared for 
acquiring ultimate happiness in the life to come (Epistle, 104:13–105:3). Like 
philosophy, wisdom admits of two divisions: theoretical and practical. Not-
ing that there are three subdivisions to practical wisdom—one focuses on the 
human being as an individual, another on the household community, and the 
third on civic community—Avicenna identifies the aim of each, as well as the 
particular writings that shed greater light on what each is about. The subdi-
vision focusing on the individual human being makes known what this indi-
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vidual’s moral habits and actions should be so that he will have a happy life 
both here and in the world to come; Avicenna pauses to note that Aristotle’s 
Nicomachean Ethics encompasses this subject. The second subdivision makes 
known how a human being ought to govern his household so that his relations 
with his wife, children, and servants will be ordered in such a manner as to lead 
to the acquisition of happiness. Citing here Bryson’s On the Governance of the 
Household, Avicenna notes that many others have also written on this subject. 
He does not suggest, however, that the proper management of the household 
has anything to do with leading a happy life in the world to come; its purview is 
uniquely limited to concerns of this world (Epistle, 107:5–15). The third subdi-
vision identifies the different sorts of virtuous and vicious regimes, rulerships, 
and civic communities, as well as how to bring each one about; it also explains 
the cause of each one ceasing to exist and the way each is transformed.

Considerably narrowing the inquiry he has just set forth to the theme of 
kingship for a moment, Avicenna mentions that this topic is discussed in Pla-
to’s and Aristotle’s books about politics (107:15–108:2). The reference, pre-
sumably, is to Plato’s Republic and Aristotle’s Politics, even though it is gener-
ally accepted that the latter work was never transmitted to the Arabs. He then 
adds, as though this will suffice for the rest of the inquiry into political science, 
that with respect to prophecy (al-nubūwa) and divine law (al-sharī ‘a), Plato 
and Aristotle each have another book about conventional laws (al-nawāmīs). 
In other words, Avicenna places divine law on an equal footing with conven-
tional law. What Alfarabi implies through equivocal use of terminology in the 
Attainment of Happiness, Avicenna makes explicit (Epistle, 108:2–3). More-
over, although the reference to Plato’s Laws is evident, the book by Aristotle 
he has in mind is by no means clear.

Avicenna apparently understands happiness to be even less a concern of 
political science than of household management, for he says nothing at all here 
about it leading to happiness—not in this world nor in the one to come. He 
seems, instead, to consider that the main subjects of political science can be 
summarized as kingship, prophecy, and divine law. Indeed, he subordinates 
further explanation of what constitutes political science to his development of 
a thought related to this mention of books by Plato and Aristotle about con-
ventional laws (nomoi). He is intent, above all, on explaining what the philoso-
phers mean by nomoi and how that relates to revelation:

By nomos, the philosophers do not mean what the vulgar suppose, namely, that the nomos is a 
trick and deception. Rather, according to them, the nomos is traditional law, established and 
fixed example, and the coming-down of revelation. The Arabs, too, call the angel that comes 
down with the revelation a nomos. (Epistle, 108:3–6)13

13 To highlight the nuances in Avicenna’s explanation here, I have translated the Arabic term 
nāmūs as nomos throughout the passage instead of as “law”; the Arabic term translated as “tradi-
tional law” is sunna. 
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Avicenna contends here, then, that the philosophers—and the context allows 
him to be thinking only of the pagan philosophers Plato and Aristotle—un-
derstand nomos in the same way as the Arabs—that is, the Muslim Arabs—
understand it. Moreover, his assertion that these pagan philosophers view the 
nomos as traditional law (al-sunna) strengthens the appearance of harmonious 
understanding he seeks to create between them and those who have received 
revelation.

In the rest of the passage, Avicenna emphasizes the affinity even more:

This part of practical wisdom makes known the existence of prophecy and the need the human 
species has of the divine law for its existence, preservation, and life to come. It makes known the 
wisdom in the universal penalties common to [all] divine laws and in those [penalties] particu-
lar to one divine law or another, according to one people or another and one time or another. 
And it makes known the difference between divine prophecy and all of the false claims to it. 
(108:6–10)

When a comparison is made between this account of what the part of practi-
cal wisdom having to do with the larger human community—that is, political 
science—makes known and what Avicenna has to say shortly hereafter about 
what metaphysics makes known, the two appear to have many common con-
cerns (see 112:12–114:8, 114:9–116:9). Though he does not explicitly set forth 
here how political science prepares one for human happiness, reflection sug-
gests that it must do so insofar as it apprises us of the need we have for law, 
whether it be conventional law or revealed, that is, divine law.

Like Alfarabi, then, and here we return to the point from which we di-
gressed, Avicenna clearly wishes to insist upon the harmony, unity of purpose, 
or ultimate affinity between philosophy, including its pagan manifestations, 
and religion. For both, however, the argument in favor of such a relationship 
between philosophy and religion is based on reasoning whose premises are by 
no means evident. The same holds for what both have to say about the pur-
view of political science. Still, it is recognition of this problem or impasse that 
leads them to investigate the teaching of Plato and Aristotle more closely.

Having reached the point of discerning what characterizes true philosophy 
and the true philosopher, Alfarabi is nonetheless aware that what may be true 
in theory does not necessarily hold in practice. The problem he now faces is 
gaining recognition for his new understanding of the philosopher as both a po-
litical ruler and a spiritual guide, as a king and an imam. An equally, if not 
more, important issue—what to do when no use is made of this philosopher 
who epitomizes the highest grasp we have of what philosophy is all about—
troubles him less. Nay, it troubles him not at all:

If after reaching this stage no use is made of him, the fact that he is of no use to others is not his 
fault but the fault of those who either do not listen or are not of the opinion that they should lis-
ten to him. Therefore the king or the imam is king and imam by virtue of his skill and art, regard-
less of whether or not anyone acknowledges him, whether or not he is obeyed, whether or not he 
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is supported in his purpose by any group; just as the physician is physician by virtue of his skill 
and his ability to heal the sick, whether or not there are sick men for him to heal, whether or not 
he finds tools to use in his activity, whether he is prosperous or poor—not having any of these 
things does not do away with his being a physician. (Attainment of Happiness, sec. 62, with slight 
modifications to the translation)14

In this passage, blame is clearly placed upon those who fail to recognize the 
merits of the philosopher who would also be king and imam. And Alfarabi has 
an explanation for their shortcoming: They do not understand what true phi-
losophy is, that is, the philosophy he has so painstakingly set forth in this first 
part of the trilogy (Attainment of Happiness, sec. 63).

Alfarabi’s goal in the two subsequent parts of the trilogy was, as we have 
seen, to present an account of philosophy as provided by Plato and Aristotle 
and also of the ways they set forth for its pursuit. We have now discerned that 
Alfarabi’s portrait of the philosophy of the one as well as of the other culmi-
nates in a call for their quest to be continued, a call based on acknowledgment 
that knowledge about the most important things has not yet been acquired. 
But that is not the issue of most concern to us. Nor is Plato or Aristotle—
at any rate, not Alfarabi’s Plato or Aristotle—of any help to us for this more 
pressing inquiry, namely, gaining a better understanding of law and the way it 
is treated in the medieval Islamic philosophic tradition. For Plato and Aristo-
tle, or at least for Alfarabi’s vision of them, and thus for him certainly, law is 
subordinated to educating or training the citizens. Instilling good habits, the 
ones that derive from good dispositions and lead to good actions, is the key 
political goal. Though it is served by law, reflection on, or investigation of, law 
is secondary. This, at any rate, is the message that appears from these public or 
political writings by Alfarabi.

Before turning to Avicenna and Averroes, it seems necessary to cast an eye 
on how Alfarabi addresses the issue of law in his other political works. The 
only time reference is made to law in Enumeration of the Sciences V, it has to 
do with the definition of jurisprudence cited above. Even then, at issue are two 
mentions of the term lawgiver—or, more precisely, divine lawgiver (wāḍi‘ al-
sharī ‘a)—as part of the larger explanation of what characterizes the jurist and 
how his tasks depend upon the preliminary work of the lawgiver. The jurist ac-
cepts as valid what the lawgiver has set down, without questioning its origin or 
validity. His goal is simply to explain how what the lawgiver has already stipu-
lated applies in particular cases and, on rare occasions, to infer how it might 
be extended to issues the lawgiver did not address.

Even in Book of Religion, a small treatise in which Alfarabi explores the 
multiple similarities between religion and political science and then proposes 
an entirely novel approach to both, his references to traditional law (sunna), 
divine law (sharī ‘a), and the lawgiver (wāḍi‘ al-sharī ‘a) are in keeping with 

14 See also Aphorisms, aph. 32, for a similar, albeit slightly stronger, account.
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what he says in Enumeration, Philosophy of Plato and Aristotle, Selected Apho-
risms, and Political Regime. He urges that sharī ‘a and sunna are “almost syn-
onymous” and that they “most often [...] apply to the determined actions in 
[...] religion” (Book of Religion, sec. 4). Indeed, in the rest of the exposition, 
Alfarabi treats the two terms as largely synonymous (secs. 5, 7, 10).15 The only 
hint of a distinction between the two has to do primarily with a matter of de-
gree or nuance. It centers on the way Alfarabi draws attention to the role of 
the first ruler, that is, to the one presented in the opening words of the treatise 
as founding the religion:

Religion is opinions and actions, determined and restricted with stipulations and prescribed for a 
community by their first ruler who seeks to obtain through their practicing it a specific purpose 
with respect to them or by means of them. (Sec. 1)

To differentiate between this first ruler or founder and those who follow him 
and apply the opinions and actions—the laws (sharā’i‘)—he has set down, 
Alfarabi speaks of the latter as kings of tradition or of traditional law. Their 
rule may well be virtuous, but it continues what has already been established 
rather than bringing about something new.

[Political science explains] that virtuous rulership is of two types: a first rulership and a rulership 
dependent on it. First rulership is the one that first establishes the virtuous ways of life and dis-
positions in the city or nation without their having existed among the people before that, and it 
converts them from the ignorant ways of life to the virtuous ways of life. The person undertaking 
this rulership is the first ruler.

The rulership dependent on the first is the one that follows in the steps of the first rulership 
with regard to its actions. The one who undertakes this rulership is called ruler of the tradition 
and king of the tradition. His rulership is based on an existing tradition. (Sec. 14b)16

Alfarabi’s Virtuous City or, more literally, Principles of the Opinions of the In-
habitants of the Virtuous City, serves the same basic purpose and covers many 
of the same subjects as his Political Regime (also known as Principles of the 
Beings). In fact, there are numerous instances of parallel passages in the two 

15 In sections 9 and 10, Alfarabi’s discussion of the art of jurisprudence and explanation of 
how the jurist approaches the law (sharī ‘a) set down by the lawgiver (wāḍi‘ al-sharī ‘a) are in per-
fect harmony with what he says about the subject in Enumeration of the Sciences V.

16 The rest of this section reads: “The first virtuous kingly craft consists of cognizance of all 
the actions that facilitate establishing the virtuous ways of life and dispositions in cities and na-
tions, preserving them for the people, and guarding and keeping them from the inroad of some-
thing from the ignorant ways of life—all of those being sicknesses that befall the virtuous cities. 
In this sense, it is like the medical craft; for the latter consists of cognizance of all the actions that 
establish health in a human being, preserve it for him, and guard it from any sickness that might 
occur.” Similarly, in Section 18, when setting forth “political science that is a part of philosophy” 
and its features (as distinct from political science that is not a part of philosophy, discussed in 
Sections 11–14d), Alfarabi explains the account it gives of “the first virtuous kingly craft,” then 
adds: “The one dependent on it, whose rulership is based on tradition, does not by nature need 
philosophy.”
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treatises. For this reason, perhaps, Alfarabi’s discussion of law in the Virtuous 
City is highly similar to his discussion of it in the Political Regime, even to the 
point that in the Virtuous City, as in the Political Regime, he speaks only of 
divine and traditional law and makes no mention of nomos. Laws, divine or 
traditional, exist. They are eagerly followed by the good rulers in the virtuous 
city, but adamantly contested by different groups of citizens in the ignorant cit-
ies (Virtuous City 250:4–6 and 282:6–9, Arabic text; 251:4–8 and 283: 11–16, 
English).

Finally, almost in desperation, we turn to Alfarabi’s Summary of Plato’s 
Laws fully expecting to find in this work a detailed examination of law in all its 
various aspects. Alfarabi does, to be sure, speak frequently here of laws, espe-
cially conventional laws or nomoi, this term being reflected in the Arabic title 
of the work. And at times, when reflecting on the laws attributed to the gods 
by the Athenian stranger or his interlocutors, Alfarabi contrasts nomoi to di-
vine laws and even to traditional laws. At most, his analysis of Plato’s dialogue 
confirms the suspicion formed earlier that nomoi for Alfarabi are equivalent 
to the ways of life, moral habits, and states of character that he sees political 
science striving to develop among the citizens. Consider, for example, this ob-
servation:

Then the extended discourse on wars led him to mention many aspects of the advantages of the 
law: it enables a person to control oneself, to pursue the power to suppress evil things (both 
those in the soul and the external ones), and to pursue what is just. Moreover, he explained in 
this connection what is the virtuous city and who is the virtuous person. He mentioned that they 
are the city and the person that conquer by virtue of truth and rightness. He explained also the 
true need for a judge, the obligation to obey him, and how this promotes common interests. He 
described who is the agreeable judge, how he ought to conduct himself in suppressing the evil 
ones and protecting people from wars by gentleness and good administration, and that he should 
begin with what is most needed, namely, the lowest. He explained the true need of people for 
avoiding wars among themselves and the intensity of their inclination to avoid wars because this 
promotes their well-being. But this is impossible without adhering to the law and applying its 
statutes. When the law commands waging wars, it does so in the pursuit of peace, not in the 
pursuit of war—just as someone may be commanded to do something offensive because its final 
consequence is desirable. (Summary of Plato’s Laws I.6)

Only the remark “then he mentioned that not everyone who wishes to legislate 
is a true lawgiver, but only the one whom God creates and equips for this pur-
pose” stands out (I.14).17 Even this, however, is perfectly in keeping with the 
explanation Alfarabi provides of the first ruler in the opening section of the 
Book of Religion:

If the first ruler is virtuous and his rulership truly virtuous, then in what he prescribes he seeks 
only to obtain, for himself and for everyone under his rulership, the ultimate happiness that is 

17 The Arabic term translated here as “lawgiver” is wāḍi‘ al-nawāmīs, as distinct from wāḍi‘ 
al-sharī ‘a or wāḍi‘ al-sunna.
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truly happiness; and that religion will be virtuous religion [...]. Now the craft of the virtuous first 
ruler is kingly and joined with revelation from God. Indeed, he determines the actions and opin-
ions in the virtuous religion by means of revelation. (Book of Religion, sec. 1)

Lest such an explanation alienate the reader, Alfarabi quickly goes on to ex-
plain what he means by revelation and how it comes about:

This occurs in one or both of two ways: one is that they are all revealed to him as determined; the 
second is that he determines them by means of the faculty he acquires from revelation and from 
the Revealer, may He be exalted, so that the stipulations with which he determines the virtuous 
opinions and actions are disclosed to him by means of it. Or some come about in the first way 
and some in the second way. It has already been explained in theoretical science how the revela-
tion of God, may He be exalted, to the human being receiving the revelation comes about and 
how the faculty acquired from revelation and from the Revealer occurs in a human being. (Ibid.)

Differently stated, whether we think that the lawgiver receives a precise image 
of the laws that he then enunciates or a general idea that he himself refines, we 
call the process revelation. A fuller explanation of the process belongs to a dif-
ferent inquiry, one not open to most people.

9.4. Avicenna

Avicenna (Abū ‘Alī al-Ḥusayn Ibn Sīnā) (980–1037) was born in Afshanah, in 
what is now Uzbekistan, and his family soon moved to nearby Bukhara where 
he began his studies. Having proved himself in the study of the Quran and 
related works of literature by the age of ten, he turned to Indian mathematics 
and Islamic jurisprudence, then to the study of philosophy. Afterward, he read 
Porphyry’s Isagoge, logic in general, Euclid, Ptolemy’s Almagest, and eventual-
ly undertook the natural sciences and metaphysics. For the latter two pursuits, 
he claims to have read both the original texts—presumably Aristotle—and the 
commentaries. At the age of eighteen, he became a physician to the ailing ruler 
of Bukhara and gained access to his well-stocked library.

Avicenna composed his numerous works under unusually trying circum-
stances at an intense, almost frenetic, pace and used his medical knowledge to 
push his body beyond normal limits. After his father’s death, Avicenna accept-
ed an administrative post from this same ruler, then moved to other locales 
where he served as a jurist or practiced the art of politics in service to different 
minor rulers. Occasionally, he also managed the affairs of the widows of rul-
ers and eventually came to serve as physician to Shams al-Dawlah, the Buyid 
prince of Hamadhan and Qirmisin. On two separate occasions he was named 
chief minister (vizier) to Shams al-Dawla. Avicenna is most noted for his mul-
tivolume Book of Healing (Kitāb al-Shifā’), a massive exposition of all of the 
sciences that acknowledges, but does not depend upon, Aristotle. Toward the 
end of his life, he became a companion and learned advisor to ‘Alā’ al-Dawla 
in Isfahan and died in Hamadhan.
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Apart from the reflections on law set forth in the short Epistle on the Divi-
sions of the Intellectual Sciences already alluded to, Avicenna’s most extensive 
statement about law and political science occurs in Book Ten of his Metaphys-
ics at the very end of his major compilation, Book of Healing. Taking a cue 
of sorts from Alfarabi’s Enumeration of the Sciences, Avicenna postpones his 
inquiry into politics until after having set forth an account of all of the other 
sciences, especially natural science and its sequel—metaphysics or divine sci-
ence. This account in Book Ten of the Metaphysics consists of five chapters, 
and Avicenna’s political teaching may be divided into three parts. In the first 
part, set forth in chapter one, he explains the unique qualities of the prophet 
and addresses indirectly the all-important question of why it is appropriate to 
subordinate politics to prophecy. In the following two chapters, he explains 
how the prophet sets forth a traditional law (sunna) containing precepts about 
God and the afterlife that are needed for a people to come together in com-
munal association. Then in the final two chapters, he enumerates and defends 
the actual laws a prophet-lawgiver might make in order to regulate a com-
munity and prepare its citizens for happiness, both here and in the world to 
come.

Avicenna begins by noting that just as there is a hierarchy among the things 
existing in the world and among the beings, with human beings occupying the 
highest rank or representing what is best among the beings, so, too, is there a 
hierarchy among human beings. The best or most virtuous of human beings 
is he who has so perfected his soul as to become fully rational and acquire the 
practical moral habits permitting him to manage his own affairs in an excellent 
manner. Among those who reach this level of accomplishment, the prophet is 
the best (Metaphysics, 435:6–16). Having established this hierarchy, Avicenna 
turns to consider why human beings have to live in communities at all. Simply 
stated, we cannot survive, much less strive for virtue, when isolated from one 
another or even when associated in small groupings such as families. Merely 
to feed and clothe ourselves, we must enter into exchange relationships with 
other individuals. 

To perpetuate such relationships and give them structure, we form cities 
and communities. It is then necessary for these larger associations to be reg-
ulated and for there to exist a standard on which exchange is based, in oth-
er words, for there to be law and justice. The law at issue is traditional law 
(sunna), and Avicenna uses an active participle of this term to identify the one 
who sets it down (sānnin). Identifying this individual as a prophet, Avicenna 
emphasizes that he must exist for the affairs of human beings to be properly 
ordered (441:3–12, 441:13–442:6). The prophet-lawgiver seeks to teach the 
citizens about the existence of God and what He is like, as well as about the 
need for them to obey Him in order to merit happiness in the life to come. As 
Avicenna puts it, this individual understands how exceptional he is and how 
unlikely it is that another like him will come along in the near future. Through-
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out this exposition, Avicenna shows himself to be especially attentive to the 
immediate needs of human beings. Having started his explanation from the 
most basic consideration, association in order to provide for physical survival, 
he now notes that the prophet-lawgiver’s provision for acts of worship con-
tributes both to the preservation of his laws and to the well-being of the peo-
ple. Struggle (jihād) against others in defense of the laws and travel to distant 
places or pilgrimage (ḥajj) are also conducive to the worldly concerns of the 
citizens (see 442:8–443:9, 455:1–13; also 443:16–444:14, especially 444:13–14; 
see also Avicenna, The Soul, 181:5–19, 183:4–17).

In the course of this exposition, Avicenna alters his terminology. The 
prophet-lawgiver is no longer merely a sānnin, that is, one who brings tra-
ditional law (sunna). Indeed, he has now become one who brings divine law 
(sharī ‘a), that is, a shāri‘ (Metaphysics, 444:17 with 441:13; see also 443:18). In 
keeping with such a change, the size of his potential community has imper-
ceptibly increased: No longer concerned with mere cities and communities, his 
focus is now upon a nation (umma)—one of such a size that people may have 
to migrate or travel long distances in order to reach the spot designated as his 
abode. Even the time for which he wishes to preserve his laws and teaching 
has expanded. He now thinks it important for the people to remember these 
things for more than a century or two. Finally, he has also become aware of 
the need to differentiate between the vulgar or common people (al-‘āmma) and 
the select or elite (al-khāṣṣa) in his laws and teaching. With respect to the for-
mer, he intends merely that the formal aspects of prayer help them remember 
God and the afterlife so that they continue to obey the traditional and divine 
laws. With the latter, however, it is the way these acts of worship help them 
train their souls for happiness in the afterlife that dominates his concerns. 
These acts help the select develop moral habits and positive dispositions that 
allow them to purify their souls, that is, gird their souls against desire for the 
bodily things preventing happiness in the life to come (444:16–445:1, 445:9–
10, 445:7–446:7). In this respect, the prophet-lawgiver’s teaching becomes so 
predominantly moral or ethical as to eclipse both its political and its religious 
content.

Avicenna returns to political considerations in the last two chapters of the 
Metaphysics. Though not presented in a rigidly systematic manner, the subjects 
seem to fall under ten major groupings. The first—provision for the city be-
ing divided into three parts or groups—and the last—a discussion of the mor-
al habits and character traits that lead to justice—echo themes addressed by 
Plato and Aristotle, while those falling in between evoke Muhammad’s early 
legislation and its development among the first caliphs. Throughout this dis-
cussion, Avicenna speaks consistently of the prophet-lawgiver as a tradition-
al lawgiver—that is, as a sānnin—and only once uses the term that denotes a 
bringer of divine laws—that is, a shāri‘ (447:4, 451:13, 454:14; see also 450:7). 
In this latter instance, even though he clearly means to praise the prophet Mu-
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hammad, he uses the term in the plural sense. He has no difficulty in acknowl-
edging that more than one prophet has brought divine laws, but he insists Mu-
hammad is the best of all who have done so. A similar kind of exchange occurs 
between the term for traditional law, sunna, and that for divine law, sharī ‘a, 
with the latter being restricted to the community having the best kind of laws. 
In fact, at the risk of contradicting himself, Avicenna speaks of the possibility 
for there to be many different systems of traditional laws in effect at a given 
time, but implies there can be only one divine law or sharī ‘a (cf. Metaphysics, 
453:10–454:1 with Epistle, 108:6–10).

What this means is that even though Avicenna recognizes a plurality of 
traditional and divine laws, he insists on the existence of a hierarchy among 
them—and explicitly among the traditional laws. The prophet-lawgiver identi-
fies the best traditional law with the divine law. That commonality or identity 
allows him to incite his own followers against those who cling to any other tra-
ditional law. For such people, it is better to perish than to live in thrall to a 
misguided law. Avicenna passes quickly over this consequence, but precision 
would not be amiss here: For him, adherence to a traditional law that resem-
bles a divine one—a sharī ‘a—goes beyond the political, as does the bringer of 
divine laws (sharī ‘). In other words, Avicenna does not deem political life, even 
excellent political life, the highest human good.

Avicenna begins his account of the prophet-lawgiver’s political ordering 
by noting that his first objective is to provide the city with three classes or 
orders: administrators, artisans, and guardians. Reminiscent as such an order-
ing is of Plato’s Republic, Avicenna does not elaborate. Apart from explain-
ing that the prophet-lawgiver also provides for a hierarchy of rulership within 
each group—without, however, establishing a hierarchical arrangement be-
tween these three groups—he says nothing more about them or the duties 
each is to perform. The major purpose of the ordering appears to be just 
that, ordering. To ensure that each citizen has an employment, a determined 
place, and a use in the city, the prophet-lawgiver imposes a rigid hierarchy. 
This, too, echoes a theme from the Republic, namely, that justice consists in 
each person having one job. Again, however, Avicenna lets the parallel stand 
without comment.

Nor does Avicenna discuss the kind of regime established by the prophet-
lawgiver. This individual himself begins by providing for the needs of the com-
munity in his own person and has sufficient foresight to establish conditions 
for determining the rightful successor and his successors. He does not enter-
tain the possibility that rule by a few virtuous individuals or even by the major-
ity of the citizens might be preferable, for his goal is to preserve the traditional 
and divine laws that he first set down. The regime, then, is that of rule by one 
in accordance with the established law. Nonetheless, the law itself is very gen-
eral. Here, with respect to practical matters, as earlier with respect to theoreti-
cal, Avicenna insists that the prophet-lawgiver confine himself to general rules 
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or prescriptions and leave the details to those who come after him (Metaphys-
ics, 447:4–5, 454:2–14).

Avicenna concludes his account of political science by insisting that the 
lawgiver (sānnin) must set down traditional laws about the moral habits and 
character traits leading to justice. He presents justice as a mean, and further 
explains that a mean is likewise sought with respect to moral habits and char-
acter traits. It is sought either to break the hold of the passions so that the soul 
may be purified and liberated from the body or to use the passions to pur-
sue appropriate worldly goals. Passing over in silence the issue of breaking the 
hold of the passions—perhaps because it has been adequately treated in Meta-
physics, Book Nine—Avicenna concentrates on how moderation and courage 
help human beings function well in this world in that they, along with practi-
cal wisdom, lead to justice. Unlike theoretical wisdom, which never admits of 
a mean, practical wisdom consists in achieving a mean or a balance with re-
spect to worldly affairs; its selfish pursuit to attain for oneself things one would 
thereby deny to others is denounced strongly. Although theoretical wisdom 
has nothing to do with justice according to this presentation, happiness cannot 
be acquired without it. In other words, as important as justice is for the prop-
er conduct of human affairs, it is not the end. More intent on presenting the 
fullest view of human accomplishment here, Avicenna does not pronounce on 
whether theoretical wisdom without justice is sufficient to acquire happiness. 
He concludes by affirming the lofty status of the human being who manages 
“to win, in addition, the prophetic qualities,” for “he becomes almost a human 
god.” Clearly, it is he we should seek as our ruler.

9.5. Averroes

Averroes (Abū al-Walīd Ibn Rushd) (1126–1198) was an accomplished com-
mentator on Plato and Aristotle, physician, practicing judge, jurist, princely 
advisor, and spokesman for theoretical and practical problems of his day. His 
great intelligence and profound accomplishments in jurisprudence, medicine, 
poetry, philosophy, natural science, and theology were recognized by fellow 
Muslims as well as by the Jews and Christians who first translated his writings 
into Hebrew and Latin.

Born in Cordoba, Spain, the son and grandson of noted judges, Averroes 
was educated in jurisprudence, medicine, theology, and the natural sciences. 
Known above all for his commentaries on the works of Aristotle—commen-
taries that range across the whole of Aristotle’s corpus—Averroes also wrote a 
commentary on Plato’s Republic. In his commentaries on Aristotle, he demon-
strates a remarkable awareness of Aristotle’s vocabulary as well as the Greek 
tradition of commentary. Yet he knew no Greek and frequently complained 
about the poor quality of the Arabic translations at his disposal. Moreover, he 
composed treatises on topics of more immediate concern to fellow Muslims: 
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The Decisive Treatise on the relationship between philosophy and the divine 
law and the Incoherence of the Incoherence, which is an extensive refutation of 
Alghazali’s attack upon the philosophers.

Averroes had a very close relationship with the Almohad rulers, serving 
them as cadi, supreme cadi of Seville as well as of Cordoba, and as personal 
physician and trusted advisor in Marrakesh. Nonetheless, in 1195, he was pun-
ished, along with other notable scholars, for being overly occupied with phi-
losophy and “the sciences of the ancients” and banished to Lucena, a small 
town near Cordoba, for two years. Returning afterward to the court in Mar-
rakesh, he died the next year.

In the manner of Alfarabi, Averroes strives to prove the importance of 
understanding Plato and Aristotle for the pursuit of philosophy, and of phi-
losophy itself for sound political life. In the manner of Maimonides, he alter-
nates between writing as a philosopher and as a learned follower of a revealed 
religion. To gain some appreciation of the way he understands law, we must 
turn to each kind of writing. His Commentary on Plato’s Republic and Middle 
Commentary on Aristotle’s Rhetoric are especially representative of the first, 
while hardly anything could be more pertinent for the second than his famous 
Book of the Decisive Treatise: Determining the Connection Between the Law 
and Wisdom.

Because the Commentary on Plato’s Republic has come down to us only in 
Hebrew translation, on which the medieval Latin version was based, it is bet-
ter to begin by considering what Averroes has to say about law in the Middle 
Commentary on Aristotle’s Rhetoric. For him, rhetoric is an art used to find 
the possible means of persuasion about any given subject and is addressed 
most frequently to a multitude or to those who have neither the time nor abil-
ity to follow a lengthy or complicated chain of reasoning. Consequently, the 
extent to which rhetoric can exhaustively investigate any given subject is lim-
ited. There are frequent allusions to the idea that rhetoric cannot delve more 
deeply into the subject at hand, or that in a particular discussion he has actu-
ally gone beyond the limits of rhetoric and begun an investigation proper to 
another art (Rhetoric, 33:1–14, 33:17–34:1, 39:8–9, 67:15–19, 71:5–7). More-
over, precisely because rhetoric is usually addressed to those too hurried or 
not able to follow lengthy and complicated arguments, it is closely linked with 
the political art.

Patterning the formal structure of his Middle Commentary on Aristotle’s 
Rhetoric on Aristotle’s Rhetoric, Averroes devotes an entire chapter to an in-
quiry into political regimes. He introduces the chapter by declaring the im-
portance of considering the different kinds of regimes, and speaks about the 
relationship between laws (sunan) and justice in two kinds of regime: The re-
gime of force (siyāsat al-taghallub) and democracy (siyāsat al-ḥurriyya) (Rhet-
oric, 67:21–68:13). He then enumerates and examines the different kinds of 
regimes, explores the various laws that can be set down, identifies the ends of 
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each regime, inserts an explanation to the effect that existing regimes are in 
reality mixed regimes, suggests the importance of knowledge about the mor-
al qualities and characters for rhetorical discourse, and concludes—almost in 
contradiction to what has preceded—by noting that a fuller examination of 
these matters is to be found in political discussions.

Within the context of discussing aristocracy, literally, the regime of good 
dominion (siyāsa jūdat al-tasalluṭ), Averroes explains why it is excellent:

Aristocracy is dominion that takes place in accordance with education about, and imitation of, 
what is prescribed by law. Thus those who advise according to what law prescribes are the ones 
who have aristocratic dominion. This is the dominion by which the well-being of the citizens and 
human happiness is attained. Therefore, these [rulers] possess virtue and are capable of the ac-
tions that improve the city; and they possess discernment and are wary of whatever might corrupt 
the city from without or from within. (Rhetoric, 69:7–12; see also Aristotle, Rhet. I.8.1365b22–
1366a22)

Averroes’ comments expand upon Aristotle’s observation that authority in an 
aristocracy is in the hands of those who possess a certain education and who 
follow the prescriptions of the law. But he does not go beyond the sense of law 
as Aristotle uses it here.18

Later, when commenting upon Aristotle’s classification of just and unjust 
actions according to particular and common laws, Averroes is very assiduous 
about the divisions. He speaks of law particular to one group or another with-
in the city as opposed to those common to all within the city. And, like Aris-
totle, he speaks also of written and unwritten laws, characterizing the latter as 
“those that are natural to all” (Rhetoric, 107:16–19). Here, too, the term Aver-
roes uses is sunna.

In the Commentary on Plato’s Republic, Averroes refers to several kinds of 
law, including divine law (Hebrew tōrah, clearly for an original Arabic sharī ‘a) 
(26:16).19 Most interesting, however, is his reference on at least two occasions 
to something called human law or, more literally, human divine laws (tōrōth 
enūshiyōth, that is, sharā’i‘ insāniyya) (Republic, 26:16, 63:1). This human law 
seems to be something like basic natural law and is distinct from both conven-
tional law (nomos) and divine law. Traditional law is never discussed, not even as 
an equivalent for nomos. Since the totally unprecedented human law or human 
divine law is presented with so little fanfare, it may be no more than the Hebrew 
translator’s attempt to find an equivalent for sunna, that is, traditional law.

The only law Averroes is concerned with in Decisive Treatise is divine law 
(sharī ‘a). From the subtitle of the work, as well as from the opening words, it 

18 What Aristotle denotes here as nomos, Averroes refers to as sunna. This is in keeping with 
the way the Arabic translation of Aristotle’s Rhetoric renders the Greek nomos; see Aristotle, 
Rhetoric, ed. Badawī 1959, 36–8.

19 Page and line references are to the edition of the Hebrew text, the Arabic not being ex-
tant; see the translation by Rosenthal 1956.
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is manifest that he seeks to plead here the case of philosophy before the tribu-
nal of the divine law:

Now the goal of this statement is for us to investigate, from the perspective of Law-based reflec-
tion, whether reflection upon philosophy and the sciences of logic is permitted, prohibited, or 
commanded—and this as a recommendation or as an obligation—by the Law. (Decisive Treatise, 
sec. 1)20

The first part of this treatise is devoted to that task, the second to explicating 
the intention of the divine law. To emphasize how much importance he attach-
es to this latter task, Averroes begins by declaring, for the first and only time 
in the Decisive Treatise, that here is something “you ought to know” (sec. 38), 
namely, that “what is intended by the Law is only to teach true science and 
true practice.” Defining true science as “cognizance of God,” of “all the exist-
ing things as they are,” and of “happiness [...] and of misery in the hereafter,” 
he presents the Law as providing the all-important cognizance of the hereafter 
that philosophy has not been shown to provide. Moreover, insofar as the Law 
makes us acquainted with true practice, it brings about (or at least intends to 
bring about) unity between knowledge and action.

Addressed to all and intended to teach true science and practice to all, the 
Law contains different methods for achieving these ends. Too often, the pri-
mary intention of the Law—namely, “taking care of the greater number with-
out neglecting to alert the select [few]”—is neglected (sec. 40). Given such 
disparity among the natural capacities of people, and thus the impossibility of 
all having the same degree of understanding or being open to the same meth-
ods of instruction, the Law must have different ways to speak to these dissimi-
lar interlocutors. That is, the Law must admit of interpretation.

Why Averroes places such emphasis on the intention of the Law and the 
way it speaks to all the people comes to light once he begins to point out how 
those who fail to discern this intention and use the wrong kind of speech in 
speaking to the multitude actually lead them astray—that is, to unbelief—and 
that leading others to unbelief is itself a form of unbelief. Lest his goal here be 
misunderstood, Averroes resorts to a rhetorical image or parable of his own: 
He who declares interpretations to those not apt to receive them is like the one 
who dissuades people from following a physician; whereas the physician urges 
them to adopt actions for preserving health and avoiding sickness, this other 
person causes them to become sick. Like the physician, the Lawgiver seeks the 
health of the people, that is, the health of their souls. Hence to claim that what 

20 In his justly famous manual of law, Averroes explains that the jurists acknowledge the 
judgments of the divine Law to fall into five categories: obligatory (wājib), recommended 
(mandūb), prohibited (maḥẓūr), reprehensible (makrūh), and permitted (mubāḥ). Here, however, 
he groups the first two under a more comprehensive category of “commanded” (ma’mūr) and—
perhaps since it is not applicable to the present question—passes over “reprehensible” in silence; 
see Bidāyat al-Mujtahid, 1: 17–18.
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he says is not true on the surface and can be interpreted amounts to dissuading 
the people from pursuing the health of their souls. Because those who make 
this claim neglect to add that only certain people under certain conditions may 
seek to interpret the Law, they lead the many into sickness. Part of their error 
is their failure to consider the intention of the Lawgiver. Putting their own in-
tention first and failing to ask about that of the Lawgiver, they lead astray even 
when their interpretation and intention are sound. When these are unsound, 
they risk leading the people to doubt whether there is health or sickness, even 
whether there are things conducive to health and such as to avert sickness (De-
cisive Treatise, secs. 48–9).

Averroes insists that his image or parable is very accurate, even certain (sec. 
50). What gives it this status is the link between the physician and the Law-
giver, for the health of souls to which the Lawgiver aspires is piety, namely, 
the piety that is linked with true practice, the teaching of which is said to be 
intended by the Law. How philosophy provides the best understanding of the 
intention of the Law and the Lawgiver, and ensures that it will be followed by 
the people, has now been shown. In addition, the critics of philosophy have 
been revealed to be incapable both of discerning this intention and of further-
ing it. Averroes now brings the argument full circle by affirming that knowl-
edge of the health intended by the Lawgiver is precisely what is needed for 
happiness in the hereafter. As is now perfectly evident, only the philosopher 
proves himself able to speak to such happiness and to urge the many to seek it 
in accordance with the intention of the Lawgiver and the Law. And, according 
to Averroes, only the philosopher is capable of sound interpretation, that is, of 
“the deposit mankind was charged with holding and held” (Decisive Treatise, 
sec. 51; see Quran 33:22).

9.6. Maimonides

With this account of the lawgiver as physician of the soul and divine law as 
its medicine, Averroes brings us back to the suggestion made by Alfarabi in 
Selected Aphorisms that the true physician of the soul is the statesman or king 
and that for either to perform this task it is necessary to have philosophy. It is 
an account or suggestion with which Maimonides is in full agreement, but on 
which he does not dwell.

Moses Maimonides (Moshe Ben Maimon) (1135–1204) was a legal scholar, 
community leader, philosopher, and physician. Born in Cordoba, Spain, Mai-
monides and his family moved to Morocco and then Cairo, Egypt, to escape 
the harsh rule of the zealous Almohads. In Cairo, Maimonides became at-
tached to the Sultan’s court as a physician and divided his time between medi-
cal duties, scholarly pursuits, and tending to the Jewish community.

He is best known for his commentary on a rabbinic law code, the Mishnah; 
his codification of the whole of Jewish law, the Mishneh Torah; and his extraor-
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dinarily complex and richly philosophical explanation of scripture and theol-
ogy, Guide of the Perplexed, addressed to one of his favorite students. In addi-
tion, he is known for Treatise on the Art of Logic, based on Aristotelian premis-
es, and for several epistles written in response to particular requests. These, like 
the Mishnah and the Guide, were written in Arabic. But since it was an Arabic 
composed in Hebrew letters, Maimonides’ works were closed to Arabic readers 
who did not also know Hebrew. Though he was a highly accomplished student 
and exegete of Aristotle, he wrote no commentaries on Aristotelian works.

Maimonides’ goal, both in Guide of the Perplexed and Eight Chapters, is to 
dispel the doubts arising from the study of philosophy that trouble the more 
thoughtful of his students. Its pursuit obliges Maimonides to interpret scrip-
ture as well as to point out the errors of his predecessors. Thus, Maimonides 
considers the philosophic teaching that the virtuous man is better than the 
continent man insofar as the latter “does good things while craving and strong-
ly desiring to perform bad actions” or “does good things while being troubled 
at doing them” (“The Sixth Chapter,” in Eight Chapters, 78–80). Though this 
agrees with what one finds in the divine law, it is questioned by some of the 
sages in the Jewish tradition. Thus, in contrast to the Biblical “a joy to the righ-
teous is the doing of justice, but dismay to evil-doers” (ibid.), is the Rabbinic 
saying that “the reward is according to the pain.” Indeed, the Rabbis go fur-
ther and forbid any believer to claim not to want to commit a transgression. 
Following the precepts of the faith is burdensome and is to be considered as 
such. The reward of the pious is proportionate to the pain he endures for the 
sake of his piety.

To resolve the conflict, Maimonides points to the difference between the 
actions deemed bad by the philosophers—namely, the things “generally ac-
cepted by all the people as bad” (ibid.)—and those deemed bad by the rab-
bis—namely, the traditional laws. Of the former, it may be said “if they were 
not written down, they would deserve to be written down.” The latter, how-
ever, concern matters that people of the faith deem themselves bound to obey, 
for example, religious statutes such as not eating meat with milk. Of these, the 
rabbis say that “statutes which I have prescribed for you, you have no permis-
sion to investigate,” that is, to question. It is difficult to observe statutes like 
these, and there is no wrong in wanting to do what they forbid. On the other 
hand, it is wrong to want to murder another person, steal from him, hurt an in-
nocent person, be disrespectful to parents, and so forth.

This explanation allows Maimonides to criticize those who call the gen-
erally accepted things (al-mashhūrāt) rational or intellectual laws (sharā’i‘ al-
‘aqliyya), on the grounds that they unduly confuse matters by such terminol-
ogy. These are not rational or intellectual laws, says Maimonides. Rather, the 
statutes or commandments set forth in scripture are properly rational laws. 
Of note here is that the constant term used by Maimonides for “laws” is al- 
sharā’i‘, even when something like traditional laws (sunan) would be more ap-
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propriate. The term he does use for traditional laws, and which would not cor-
respond to what rational laws signify, is al-sharā’i‘ al-sam‘iyya, literally, “heard 
divine laws” or “aural divine laws.”

For the reasons noted above with respect to Jewish philosophers in gen-
eral, Maimonides stands apart from the Arab philosophers in that he has 
little to say about law and its relationship to political rule. In the introduc-
tions to the Guide, he is at pains to indicate that the work has two purposes 
and is directed toward a particular kind of addressee. It is, above all, a book 
the learned can use to overcome perplexity. Yet its goal is not to present the 
simply right view of the divine law, nor to reveal Maimonides’ own personal 
views about it.

The first or primary purpose of the treatise is to provide an “explanation 
of the meanings of the names that occur in the books of prophecy.” Such an 
explanation is not meant for everyone, but only for the kind of person whose 
faith is settled in his soul. About this Maimonides is adamant:

[T]he purpose of this treatise is to give an indication to a man of religion for whom the sound-
ness of our Law has humbled his soul and been attained in his belief, he being perfect in his reli-
gion and moral habits and having speculated about the philosophical sciences and come to know 
their meanings. (Guide 2b–3a)

In other words, not “knowledge of the Law in truth,” but something that 
points to the soundness of the divine law, perhaps because the former is too 
massive a goal. And it points to the soundness of the divine law for someone 
who has become perplexed about its superficial aspects, someone for whom 
there must be a deeper or hidden meaning. Problems arising from a surface 
reading will cause such a person to lose his faith if they are not corrected.

The second purpose of the work is “to explain exceedingly concealed ex-
amples occurring in the books of the prophets” (Guide 3a). The emphasis is 
on the books of the prophets as distinct from other parts of scripture because 
Maimonides has as his goal taking the thoughtful individual beyond the per-
plexity arising from superficial interpretation of these perplexing works. The 
Guide will attempt to remove most, but not all, of the difficulties in scripture, 
especially those concerning the account of the beginning, which has to do 
eventually with natural science, and the account of the chariot, which is divine 
science (Guide 3b–6a).

The discourse or discussion in the Guide is directed to “someone who en-
gages in philosophy” and who “knows true sciences while believing in the mat-
ters of the Law and is perplexed about the meanings leading to perplexity with 
respect to the equivocal nouns and the examples” (Guide 6a). In other words, 
belief in the divine law is a basic condition for Maimonides’ intended reader. 
This is not a book for philosophers as such, but for believers whose awareness 
of philosophy and the sciences leads to doubts about things they would other-
wise accept without question in the faith. At no point does Maimonides reach 
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beyond society to polity. He is concerned with the things that he can influence, 
and politics is not one of them.

When Maimonides turns to the Book of Job, for example, he sees the story 
as “a parable to make clear the opinions of the people with respect to provi-
dence” (Guide 44b). For Maimonides, the story shows that moral virtue is not 
sufficient; wisdom is needed to understand the ways of the Lord. Job mistak-
enly equates piety with wisdom and righteousness with understanding. Righ-
teousness, however, is not enough; rather, Job—and we—must come to the 
recognition that God does what He wills. Period. We must recognize the great 
disparity between us and God. From Maimonides’ explanation, it appears 
that the whole purpose of the Book of Job is to explain how God’s knowledge 
and providence differ from our knowledge and providence, yet to do so by 
arguing from natural phenomena (Guide 51a–b). In the end, then, the wisdom 
Job learns is not to question God or God’s ways. He comes to see how insig-
nificant he is in comparison to God and, more important, how little he can 
discern God’s purposes. This explanation, like so many other passages in the 
Guide, sets Maimonides apart from all of his Arab predecessors with the pos-
sible exception of Averroes, just as it sets Hobbes and Melville apart from Mai-
monides. Indeed, insofar as they both try to tame Leviathan, to be his master, 
they have an entirely different—a completely modern—view of politics and 
law. For Maimonides, political power is out of reach for faithful Jews. Specula-
tion on law, natural or conventional, is less important than understanding the 
basic law—divine law as given to the Jewish people at Sinai.

9.7. Conclusion

This examination of what jurists and philosophers within the medieval Jew-
ish and Islamic traditions have to say about the philosophy of law shows that, 
for the most part, whatever term is used to denote law, it stands in for what 
ancient Greek philosophers termed nomos. The divine law is not questioned, 
not even by the philosophers. Rather, every attempt is made to understand 
what its purpose or goal is, that is, what the intention of the lawgiver might 
be. And the inquiry usually points to the conclusion that all lawgivers—those 
who claim to have divine inspiration as well as those who seem to be phil-
osophically inspired—intend the same thing by their laws: the health of the 
soul.

Further Reading

For English readers, Lerner and Mahdi 1963 is far and away the best single 
source for excellent translations of texts by the philosophers in the Jewish and 
Islamic traditions. It is now supplemented by the translations of Alfarabi’s Phi-
losophy of Plato and Aristotle by Mahdi (2002) and political writings by Butter-
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worth (2001 and forthcoming), of Averroes’ Decisive Treatise by Butterworth 
(2001) and Averroes on Plato’s “Republic” by Lerner (1974), and of a number 
of ethical writings by Maimonides by Weiss and Butterworth (1975). The best 
translation of Maimonides’ justly famous Guide of the Perplexed is by Pines 
(1963), and the introductions by both Pines and Strauss are invaluable.

Thanks to the careful work of Anawati (1952), Druart (1998), Mahdi (1968 
and 1971), and Najjar (1971), and Najjar and Mallet (1999), excellent editions 
of the political writings of Alfarabi and Avicenna are now available. Atāy’s 
painstaking 1974 Arabic edition of Maimonides’ Guide is also an invaluable 
tool.

If any single individual is responsible for focusing learned attention on 
Alfarabi’s importance as the founder of political philosophy within the Islam-
ic tradition, it must be Strauss with his pathbreaking 1935; 1936a; and 1936b 
German and French studies, and with his rephrasing of the Farabi’s Plato 1945 
study and further exploration of the theme in 1952. The English translation of 
Strauss 1935 now permits a wider audience to judge the merit of those earlier 
insights. The recent study of Alfarabi by Mahdi 2001, the fruit of five decades 
of scholarly endeavor, makes evident Alfarabi’s importance.

Hallaq (1993) and Khadduri (1961) have provided yeoman service through 
their translations of the juridic texts of Ibn Taimiyya and al-Shāfi‘ī, respective-
ly, as has Twersky (1980) with his introduction to Maimonides’ compilation of 
the Law. To study Islamic jurisprudence with any hope of success, one must 
begin with Schacht 1964 and Coulson 1964, then move to Rahman 1968. The 
study by Lambton (1981) of the political thought set forth by the jurists is also 
of some value, and that by Black (2001) is less reliable.

Gibb 1955 and Lewis 1960 remain ever reliable preliminary informants, 
but it is to Hodgson 1974 and Hourani 1991 that we must eventually turn for 
the fullest and most complete account of the all too elusive medieval Islamic 
world, as well as for the place of Jews and Jewish authors within it.



Chapter 10

THE REVIVAL OF ROMAN LAW AND CANON LAW
by Thomas M. Banchich, John Marenbon, and Charles J. Reid, Jr.1

10.1. The Digest of the Emperor Justinian

The Digest (or Pandects), promulgated at Constantinople on December 16, 
533, by the Roman emperor Justinian (527–565, born ca. 482), is perhaps the 
most influential text in the history of Western legal thought. Together with 
Justinian’s Code (promulgated on April 7, 529, with a second edition in 534), 
and his Institutes (533), it constituted what in the sixteenth century came to 
be known in Western Europe as the Corpus of Civil Law (Corpus Iuris Civi-
lis). Justinian’s Novels (or New Constitutions)—imperial pronouncements from 
535, supplemented by post-Justinianic directives from as late as 575—together 
with the Digest and Code are our principal sources for the philosophical un-
derpinnings of Justinian’s conceptualization of his legislative activity; for the 
philosophy of law that animated Tribonian, architect of the actual codification; 
and for the philosophy of law implicit in the finished text of the Digest itself.

An appreciation of the first of these interrelated concerns requires the set-
ting of Justinian’s legislation within the framework of his reign. For about a 
decade before he became sole emperor in 527, Justinian was able to contem-
plate with reasonable certainty the prospect of his eventual rule, to identify 
what to him seemed to be the major challenges he would face, and to for-
mulate responses to those challenges, all with a self-assurance based on the 
financial and military strength of the empire that would be his and on the 
conviction that the empire of Rome was an integral part of a Christian cosmic 
order (Browning 1971, 87–9). Once emperor, Justinian not only knew what 
the moment required, but knew that what was required was, in fact, possible 
(Honoré 1978, 20). Furthermore, Justinian believed that the impetus for his 
military and diplomatic policies, his push to define and impose an empire-
wide Christian orthodoxy, and his activity with respect to law all derived 
equally from the Christian God (Dig., Const. Deo Auctore 2; Const. Tanta; 
Const. Dedôken, Prologue).2 In all three instances, Justinian viewed himself as 
God’s agent.

1 Section 10.1 of this chapter was written by Thomas M. Banchich; Sections 10.2–4 by John 
Marenbon; and Section 10.5 by Charles J. Reid, Jr. All translations are by the authors unless oth-
erwise indicated.

2 These constitutions, each traditionally referred to by its opening words—Deo Auctore, 
Omnem, and Tanta, the third also in a Greek version, the initial word of which is Dedôken—pre-
cede Book I of the Digest. For translations, see The Digest of Justinian, ed. Watson 1998, vol. 1: 
xliii–lxxi.
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But if such was the case, was the will of the emperor, linked as it was to 
God’s will, to be presented as superior to existing law and as the font of fu-
ture legislation? Was the emperor—God’s legislator—to be above the law? 
Justinian’s answer was to maintain that his legislative capacity rested not only 
on God’s favor but also on Roman legal tradition itself, and that the former 
trumped any trace of dissent in the latter. Indeed, whatever authority resided in 
the writings of classical Roman jurists was now the result of imperial fiat, part 
of the raison d’être of the Digest itself being the arrogation of its contents to 
the will of Justinian. This had obvious implications, too, for the interpretation 
of law, future disagreements about which the emperor would resolve. Codex 
Justinianus I.14.12 (as quoted in Dvornik 1966, vol. 2: 720–1) of October 30, 
529, is the earliest espousal of this position; Novels 105.2.4 is the pointed dec-
laration of its logical correlate that God has dispensed the sovereign—or, in the 
prolix verbiage of the constitution, “the fortune of the sovereign”—to men as 
“law animate.”3 The emperor’s legislative function was of necessity ongoing, 
for, while justice might be unchanging, laws, which were only approximations 
of justice, had to have their application in the realm of becoming, of change 
both contingent on historical processes and, indeed, inherent in nature itself.

Now things divine are entirely perfect, but the character of human law is to hasten onward, and 
there is nothing in it which can abide forever, since nature is eager to produce new forms. We 
therefore do not cease to expect that matters will henceforth arise that are not secured in legal 
bonds. Consequently, if any such case arises, let a remedy be sought from the Augustus, since in 
truth God has set the imperial function over human affairs, so that it should be able, whenever a 
new contingency arises, to correct and settle it and to subject it to suitable procedures and regu-
lations. (Const. Tanta 18)

New imperial constitutions would be the vehicles for such changes. The Di-
gest—“a handsome work, consecrating as it were a fitting and most holy tem-
ple of justice” (Const. Deo Auctore 5)—was to be sacrosanct. There were to 
be penalties for any alteration of its text, a prohibition extended even to the 
use of ligatures and sigla. Though allowance was made for literal translation 
from Latin to Greek, commentaries were forbidden (Const. Deo Auctore 12–
13; Const. Tanta 21–2/Dedôken 21–2). Once created, the Digest was to remain 
“a single beautiful form” (Const. Dedôken, Prologue: “mian … kallous idean”), 
its multiple copies identical, its mandated number of fifty books reflective of 
perfection, its propaedeutic the Institutes (Const. Omnem).

Tribonian (d. ca. 542)—Justinian’s “minister for legislation and propa-
ganda” (Honoré 1978, 69) and who, as a devotee of the cultured Gaius and 
Ulpian, considered these classical jurists to be repositories of legal wisdom—

3 Nomos empsychos in the Greek version, see Novels, 507, lines 9–10; lex animata in the Lat-
in, see Novels, 507, lines 7–8. For comment and translation, see Dvornik 1966, vol. 2: 722. On the 
history of the concept of a ruler as law animate, see Steinwenter and the references under nomos 
empsychos at Dvornik 1966, vol. 2: 965.
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determined much of the selection and form of the Digest’s content. In the pro-
cess, he ensured the status of the law as an object of intellectual reflection, in 
consequence of which one could become learned, rather than simply trained, 
in law. The authority of Tribonian and his associates derived from Justinian’s 
command, just as the command of former emperors had empowered earlier 
jurists to compose and interpret laws (Const. Deo Auctore 4 and 6). Part of 
Tribonian’s charge was to formulate a canon of juristic authorities. Material 
in their texts which was “incorrectly written” (non recte scriptum) was to be 
emended and the emended text treated as though it was what had originally 
been written (Const. Deo Auctore 7). Though the stated motive was the remov-
al of contradiction and ambiguity, evidence from the Novels suggests that Tri-
bonian’s editorial decisions were sometimes calculated to benefit his sovereign, 
and the degree to which this is so betrays a conception of law as a means of 
historical legitimization of a rule that, in reality, was based on wealth, privilege, 
and power (Maas 1986, 17–28). Tribonian’s intellectualism may also lie behind 
a concern, most evident in the Digest and Novels, for the relationship between 
legislation as a reflection of eternal verities and the practical application of law 
in the mutable realm of becoming (Lanata 1984, 165–245; Maas 1986, 28–31). 

Finally, the Digest, as text, gave to those who consulted and still consult 
it some intimations of its own about the meaning of law. Its Latin, in sixth-
century Constantinople no less than today, afforded striking testimony of a 
conception of the formulation of law not so much as visionary progress, which 
leaves the past in its wake, as a backward-looking process: law is conservative. 
Furthermore, as reflected in the then-striking attention to chirography within 
each volume and between each copy, law is internally consistent. Yet this ex-
pectation created a problem; for, despite Justinian’s injunction that there was 
to be “no antinomy […], but […] total concord, total consistency, with no one 
raising any opposition” (Const. Deo Auctore 8), real or simply perceived in-
consistencies in the Digest remained. Most famously, there seemed to be two 
different views of the relationship between nature and law—that of Ulpian, for 
whom “natural law” (ius naturale) was “common to all animals” but “law of 
nations” (ius gentium) “only to human beings among themselves” (Dig. I.1.1), 
and that of Gaius, for whom ius gentium was “that law which natural reason 
[naturalis ratio] has established among all human beings [and is] among all 
observed in equal measure” (Dig. I.1.9). Likewise, though Justinian may have 
been convinced of his position with regard to law, the Digest preserved the no-
tion of a consensual relationship between ruler and ruled (Dig. I.4.1). If one 
extrapolated from the Digest and accepted the principle that law should not 
admit of contradiction, some explanation was in order. One might, upon re-
flection, appeal to God’s legislator; however, with the end in Western Europe 
of an imperium centered in Constantinople, the identification of that figure 
came to involve philosophical problems of its own. On the other hand, if con-
tradiction within the Digest was illusory, one might expose underlying concord 
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through study and argumentation, a process upon which a broad range of in-
terpretative approaches—for example, philological or historical—could be 
brought to bear. Whatever the reactions, whatever their results, they sprang 
partly from the contemplation of the Digest as text. 

But all this was in the future. When, in 533, Justinian promulgated the Di-
gest, he saw mirrored in its pages a Roman imperium situated more securely 
than ever in a divine cosmos and for which he, as sovereign, legislated as God’s 
agent.

10.2. The Varieties of Medieval Law

During the early Middle Ages, especially the twelfth century, the study of law 
developed, changed, and grew so rapidly that some writers have spoken, with 
only slight exaggeration, of a “legal revolution.” Legal historians have often 
been keen to find links between this rapid development of law and the phi-
losophy and theology of the time; Peter Abelard (1079–1142), in particular, is 
frequently mentioned. Yet this attention to the early medieval philosophers has 
been focused on their role as influences and sources, or even as examples of a 
“mentality,” that underlay the legal developments (Boureau 1992). The main 
aim here, by contrast, is to set these philosophical developments into the con-
text of legal developments by looking at the different varieties of law in the 
period.4

When, from the fifth century onward, Germanic tribes took control of 
large parts of the Western Roman Empire and settled there, they brought with 
them their own customary laws, largely concerned with avoiding feuds by pre-
scribing monetary compensations for injuries. At first, the application of these 
laws was personal: The Goths or Franks, for example, were subject to Gothic 
or Frankish law, but the Gallo-Roman inhabitants of an area would be judged 
according to Roman law. Indeed, the Burgundian and Visigothic kings in Gaul 
issued collections of Roman law, based on earlier Roman materials, such as the 
Lex Romana Visigothorum (“Breviary of Alaric”) of 506, for their Roman sub-
jects (Stein 1999, 30–2). By the end of the ninth century (in many places far 
earlier), law had become territorial, rather than personal: usually a version of 
customary law, more or less influenced by its contact with Roman law. Roman 
law continued to apply to Rome itself and Ravenna.

Customary law tended to be unwritten and local. But some rulers in the 
earliest medieval centuries had the laws of their people set down in writing: 
For example, the edict of Euric, king of the Visigoths (ca. 475), influenced by 
Roman models; the Lex Salica (ca. 500) and Charlemagne’s revision of it nearly 
300 years later; and the Lex Barbara Visigothorum of the mid-seventh century. 

4 See Chapter 11 of this volume for the philosophical developments that took place in this 
legal context.
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These codes were by no means systems of law. They were mainly concerned 
to list in minute detail the different monetary penalties for various sorts of 
harm done to different types of person. Between the late-ninth century and the 
late-twelfth century, little codification of customary laws took place in most of 
Europe. It was not until the later-twelfth century that, influenced by the de-
velopments in Roman law and canon law (see Sections 10.3 and 10.4 below), 
rulers began to see themselves, as they had not during the preceding centu-
ries, as lawgivers. Codes of law for many countries and cities of Europe were 
subsequently issued in the thirteenth century; the first, large-scale example was 
Frederick II’s codification of the laws of Sicily, the Liber Augustalis of 1231 
(Wolf 1973; 1983).

Lombardy and England are, in different ways, exceptions to the general 
pattern. In the eleventh century there was a law school at Pavia, dedicated to 
glossing, often with reference to Roman law, the Lombard and Frankish capit-
ularies contained in the eleventh century Book of Pavia (Liber Papiensis) (Wei-
mar 1973, 165; Stein 1999, 45). England had a continuous tradition of written 
law, stretching back at least to the reign of Alfred (871–901). In 1066, upon 
conquering England, the Normans thus found a system of law vastly more so-
phisticated than their own. The conquerors’ laws did not displace those of the 
Anglo-Saxons; rather, the two systems meshed (Lyon 1980, 180–99). The early 
Anglo-Norman kings were not great legislators, but during the reign of the 
Angevin Henry II (1154–1189), English customary law underwent a remark-
able development, directed by the king and his advisers. As well as introducing 
new laws, in order to deal with unjust seizure of property and with succession, 
Henry instituted a system of regular visiting royal justices and introduced the 
system of returnable writs, which enabled any freeman to have access to the 
king’s courts. He is also credited with establishing the jury system. In 1179, he 
ordered that defendants in cases involving property rights might opt for trial 
by jury rather than trial by battle. By the end of Henry’s reign there existed 
the beginnings of English common law, deriving from customary law but sub-
jected to central, royal authority (Pollock and Maitland 1923, 136–68; Stenton 
1964, 22–87; Milsom 1981, 11–36).

Alongside the relicts of vulgar Roman law, customary law, and royal law, 
there was also feudal law. In the years after 900, in the absence of central pow-
er after the break-up of the Carolingian Empire, there grew up a system of 
land-holding that, centuries later, was called “feudalism.” It was characteristic 
of France, but also applied to parts of Italy, Spain, and Germany (and, though 
differently, to post-conquest England). Under feudalism, knights would hold 
land and certain powers as “fiefs” of a lord and be his “vassals.” A vassal 
had to do military service for his lord, attend his court, and pay him money 
in emergencies. A vassal’s descendant inherited the fief only on payment of a 
considerable sum to the lord. This pattern of relationships was repeated at a 
higher level, between the great lords and the king, but (outside England) in a 
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merely symbolic manner. Kings had little real control over the lords. Feudal-
ism had its own laws, and these were codified (drawing on the Lombard legal 
tradition) in the Libri Feudorum (Books of Fiefs). The Libri Feudorum reached 
their vulgate form around 1250, but the original version was produced around 
1150 in Milan (Weimar 1973, 166–7).

10.3. The Revival of Roman Law

The history of medieval, and indeed modern, law was profoundly influenced 
by the ambitious legislative project of Justinian (discussed in Section 10.1 
above). Although his court was Greek-speaking, and his lands mainly (despite 
his reconquest of parts of Italy and North Africa) in Greece and the East, Jus-
tinian decided to revive Roman law not in the degenerate form in which it sur-
vived in areas of the West, but rather much as it had been in the third century, 
when great jurists such as Papinian, Paul, and Ulpian were writing.

Parts of the Corpus of Civil Law (Corpus Iuris Civilis)—the Institutes, most 
of the Code, and a Latin abbreviation of the Novels—were known in Italy 
throughout the early Middle Ages. But it was the Digest alone that, by trans-
mitting a large body of the best Roman jurisprudence, was able to transform 
medieval thinking about law and make law into an academic discipline. The 
story of the rediscovery of the Digest is complicated and, in some respects, un-
certain. There are occasional references to the earlier parts of the Digest (what 
came to be called the Digestum Vetus) in charters and legal sources from 1076 
onward; there are citations from the later part of the Digest (the Digestum 
Novum) in a canonical text, Gregory of St. Grisogono’s Polycarpus (ca. 1111–
1113) (Müller 1990). By the middle of the twelfth century, the glosses and 
texts by Bulgarus show a detailed and sophisticated grasp of the Digest. Bulga-
rus is one of the “four doctors” (along with Martinus, Jacobus, and Hugo)—
traditionally, the second generation of Bolognese scholars of Roman law. 

Credit for introducing and mastering the Digest, and for beginning the tra-
dition of teaching at Bologna based in it, is usually given to a figure traditional-
ly called Irnerius (really Wernerius or Guarnerius), who appears in documents 
between 1112 and 1125. Recent, critical scrutiny of the evidence suggests, 
however, that Irnerius was a practicing lawyer, not a teacher (Southern 1995, 
274–82), and it has even been argued that many of his supposed glosses to the 
Digest have been misattributed (Winroth 2000, 164–8).

Knowledge of Roman law, even in Bologna, may have been far more rudi-
mentary early in the twelfth century than was once supposed. By the end of 
that century, however, scholarship on Roman law was flourishing. Bologna had 
become, and remained, the foremost legal university in Europe, but the teach-
ing of Roman law had spread to France, Catalonia, and England, where the 
Lombard Vacarius in the late twelfth century produced an abbreviation of Di-
gest and Code known as the Paupers’ Book (Liber Pauperum) (that is, for those 
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who could not afford the complete texts) (Southern 2001, 155–66). Masters 
not only glossed the Corpus in detail; on the basis of their glosses, they also 
produced various other forms of legal writing by summarizing their findings, 
collecting the glosses on particular subjects, and presenting the disagreements 
between different teachers. They also tried to identify the general principles 
(or “brocards”) underlying the discussion of individual cases, not restricting 
themselves to the list of general rules given in the Digest itself (Stein 1999). Be-
tween 1220 and 1240, Accursius at Bologna compiled what became a standard 
gloss to the whole Corpus.5

In one sense, Roman law (as found in the Corpus) occupied a position in 
medieval life and culture almost exactly antithetical to that of the customary 
or royal laws of individual lands. The customary and royal laws were never the 
objects of study in the universities (though the feudal law of the Libri Feudo-
rum was appended to the Corpus and glossed by Accursius), while Roman law, 
as codified by Justinian and expounded by the medieval legal scholars, though 
widely influential on legal codes, was not straightforwardly adopted as the law 
of any particular medieval country. But Roman law had a profound effect on 
attitudes toward law in general and on the development of law in different 
lands—not surprisingly, since legal experts tended to be those who had been 
trained in Roman law. The example of Roman law moved rulers to codify the 
laws of their own countries and, more broadly, it encouraged them and their 
advisers to see law as a rational, coherent system that is built on underlying 
general principles.6

It is impossible to understand the development of medieval law without 
taking into account the rediscovery of Roman law and its transformation into 
an academic subject. By the mid-thirteenth century, Roman law would affect 
how philosophers and theologians thought about law (see Chapter 11 of this 
volume). Before then, however, its influence on them seems not to have been 
great. 

10.4. Theoretical Foundations of Canon Law: Gratian’s Decretum

From the early days of their religion, Christian communities had compiled 
sets of rules (canons) for their members, and soon papal decretals and the 
canons of church councils provided ample material for collections of church 
law, such as that made by Dionysius Exiguus, probably in the first half of the 

5 The glossators and legal commentators made extensive use of ancient and medieval philos-
ophers. On metaphysical thought in late medieval jurisprudence see the essay by Andrea Pado-
vani in Volume 7 of this Treatise, and on the use of logic and metaphysics see the essay by Andrea 
Errera in the same volume.

6 For fuller discussion of politics in western medieval jurisprudence see the essay by Kenneth 
Pennington in Volume 7 of this Treatise.
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sixth century. By the early eleventh century, the canonist Burchard of Worms 
had compiled a twenty-book Decretum, containing canons ranging in their 
subject-matter from the procedure for church assemblies and church services, 
the sacraments, monastic life, fasts, homicide, the procedure in church courts, 
and a variety of theological topics. The Gregorian reform in the later part of 
the eleventh century also gave a new impetus and direction to canonical col-
lections. 

But canon law, as an academic subject studied from the twelfth century on-
ward, was founded on another Decretum, the work of Gratian. The material 
in this Decretum is, for the most part, drawn from just a few older collections 
(Winroth 2000, 15–7). The novelty and importance of the work lies in how 
the canons are arranged and treated. As its proper title, A Harmony of Con-
flicting Canons (Concordia Discordantium Canonum) indicates, the Decretum 
is concerned to bring together apparently conflicting texts and to show how 
they can be reconciled. To this end, Gratian adds his own comments (dicta) to 
bring out an underlying train of argument from the texts he cites.

As a person, Gratian is only a little less mysterious than Irnerius. He used 
to be described as a Camaldolese monk, who taught at a monastery in Bolo-
gna. Modern research (Noonan 1979) has shown this identification to be 
groundless, and the only strong piece of documentary evidence names him as 
a wise man consulted by the papal legate on a case in Venice in 1143. Inter-
nal evidence, however, suggests that—pace Southern (1995, 303–4)—Gratian 
taught law, although he may well have been a practicing lawyer too (Winroth 
2000, 7–8). Modern scholarship has also queried whether the Decretum, at-
tributed to Gratian from the 1160s onward, was really all his own work, and 
whether the traditional dating to approximately 1140 is correct. Particular at-
tention has been paid to the passages showing a knowledge of Roman law be-
yond that contained in the canonical collections used as sources, since they do 
not seem to fit into the original plan of the work (Vetulani 1946–1947; 1955). 
According to the most recent hypothesis (Winroth 2000), the Decretum ex-
ists in two recensions, both produced in Bologna. The first, which can be re-
constructed from manuscripts, was indeed written by Gratian and completed 
around 1140. It contains only about half the number of canons found in the 
received text, and is without the final section On Consecration (De Consecra-
tione). The dicta are more prominent in the first recension, and the argument 
is easier to follow. The second recension, the basis for the received text, was 
ready by 1158 at the latest; the additions, which show, among other things, a 
much more sophisticated grasp of Roman law than in the first version, were 
probably not due to Gratian himself.

Soon after the Decretum began to circulate, it was commented on. Two of 
the outstanding later-twelfth-century Bolognese “decretists” (as these com-
mentators are called) are Rufinus and Huguccio, Stephen of Tournai was com-
menting on the Decretum in Paris in the late-twelfth century, and decretists 
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were also at work in the Rhineland and Oxford. From the thirteenth century 
onward, the study of canon law flourished not only in the university at Bo-
logna, but also at those of Paris and Oxford. Unlike Roman law, canon law 
was not a fixed, finished body, and the Decretum, although always remaining 
authoritative, quickly became outdated, especially since, from the late-twelfth 
century onward, the popes were energetic makers of new laws through their 
decretals. These decretals, gathered together into collections such as Bernard 
of Pavia’s Breviarium Extravagantium (Abridgement of the New Decretals) 
(1188–1192) and the Liber Extra (Book of New Material) (1234), provided 
fresh material for commentary. In another respect, too, the position of canon 
law differed from that of Roman law. Canon law was real, contemporary law. 
Certain classes of persons—principally clerics, crusaders, students, the poor, 
widows, orphans, Jews, and travellers—and certain areas—for example, the 
sacraments (including marriage), oaths, and wills—fell under the jurisdiction 
of canon law (Trusen 1973, 483–7), and there was an elaborate, hierarchical 
system of canonical courts and papal judges (Brundage 1995, 120–53).

The connections between canon law and the legal thinking of philosophers 
and theologians were close. For example, the earliest known user of the Decre-
tum in its final form was Peter the Lombard, when in the late 1150s he com-
posed the Sentences—a work which would become the standard university 
textbook of theology. Through the Sentences, aspects of the Decretum would 
become familiar to every trained university theologian. And one of the earliest 
commentators on the Decretum, Rolandus—not, as once thought, the Rolan-
dus who became Pope Alexander III (Noonan 1977)—was also the author of a 
set of theological Sentences that was influenced by Peter Abelard. Nonetheless, 
claims about particular influences, especially that of Abelard on Gratian, need 
to be treated with caution (see Chapter 11, Section 11.3.5, in this volume for 
further discussion of this point).

10.5. Medieval Canon Law and Rights

The systematic study of canon law properly commenced around the year 1140 
with the appearance of Gratian’s Decretum. The sixty years following its ap-
pearance witnessed the emergence of a group of commentators, the “decre-
tists,” who made it their business to analyze the strengths and weaknesses 
of Gratian’s work. The middle and later decades of the twelfth century also 
witnessed the issuance of massive numbers of decretal letters by the reigning 
popes, a process that continued throughout the thirteenth century. During the 
thirteenth century, these letters, whose combination of fact-specificity and ar-
ticulation of general principle can be compared to the kind of judicial legisla-
tion found in a case like Miranda v. Arizona (384 U.S. 436 [1966]), came to 
be gathered into collections, which received their own band of commentators 
known as “decretalists.” The great creative impulse represented by decretists 
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and decretalists continued through the mid-fourteenth century and has come 
to be known as the “classic age of canon law” (Brundage 1995).

It is in this classic age that one witnesses the first systematic association of 
the idea of an individual right with the Latin word ius (see Chapter 6, Sec-
tion 6.6, of this volume for earlier uses). Ius is a notoriously difficult word to 
translate. In general terms, however, one can distinguish between an objective 
meaning, in which the term refers to a system of law or transcendent principles 
of justice, and a subjective meaning of individual right or power. This subjec-
tive understanding of ius also came to be seen as arising from a natural law 
foundation. Indeed, it has been demonstrated that the first usages of ius na-
turale (typically, “natural law”) to signify a natural right of individuals can be 
traced to the decretist Rufinus, writing twenty years or so after the appearance 
of the Decretum (Tierney 1989, 615, 632–6; Tierney 1992).

The thirteenth-century decretalists explained this subjective right in terms 
of the capacities and powers of the human person, and thus associated the 
term ius with a wide variety of synonyms that brought it within a developing 
vocabulary of subjectivity. Consequently, the word ius sometimes came to be 
associated with “faculty” (facultas), sometimes with “power” (potestas), some-
times with “liberty” (libertas), and sometimes with “immunity” (immunitas) 
(Reid 1996, 295, 312–31).

The decretalists also distinguished between active and passive forms of 
rights. Bernard of Parma and Hostiensis, two of the most important of the 
thir-teenth-century decretalists, distinguished between passive and active 
“rights of voting” (the ius eligendi passive and the ius eligendi active). The for-
mer was a right to stand for election while the latter was the actual right to 
vote with the attendant freedom that the exercise of such a right entailed (Reid 
1996, 307–12). Tuck (1979, 13–5) claims that the canonistic rights system was 
built around the notion of a passive right. In fact, however, it is clear that the 
canonists were capable of making use of both active and passive aspects of 
rights in order to describe a wide range of juridic situations.

Canonistic rights usages can also be analyzed in terms of the categories 
and correlatives developed by Hohfeld (1923, 23–64). An example of the cor-
relative between a duty and a right is the close correlation the canonists pro-
posed between the obligation in Christian charity to provide for the needs of 
the poor and the right of the poor, in dire necessity, to take what was nec-
essary to sustain life. The privilege/no right correlation can be illustrated by 
looking at canonistic election law, which conferred substantial protections on 
those who enjoyed the right to vote and rigorously excluded from participa-
tion those who lacked such a right. The power/liability correlative is seen in 
the development of agency law, in which the master (dominus) would cede 
certain rights to his representative, the proctor, whose choices and decisions 
would then bind the principal. The immunity/disability relation can be found 
in the grants of exemption conferred by the papacy on local monasteries. An 
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exemption from local control allowed monasteries to flourish under the pa-
tronage of the papacy, and were called variously a “right” or “liberty” (Reid 
1991, 37, 59–72).

Rights were not a vague or subordinate concept for the canonists. Rather, 
they were a central organizing principle of large parts of the law. The scope 
and influence of the canonistic rights vocabulary can be identified in areas as-
sociated traditionally with both public and private law. Three examples illus-
trate this point: (1) elections, (2) the power to make war, and (3) domestic 
relations.

(1) Elections had been a part of ecclesiastical life from earliest times. The 
Acts of the Apostles (6:1–6) records that the primitive Christian commu-
nity at Jerusalem elected deacons to minister to its Greek-speaking members. 
The election of bishops remained a prominent part of the life of the patristic 
church of the third through fifth centuries. St. Cyprian (d. 258) wrote that the 
choice of bishops required the participation of the people, a process he termed 
suffragium (“suffrage”), borrowing his choice of words from the practice of the 
voting assemblies of the Roman Republic (Reid 1998, 150, 154–5). 

Popular participation could sometimes be quite vigorous, as in the case 
of the election of St. Martin as bishop of Tours. Martin was a holy man who 
enjoyed the reputation of being a miracle worker, and he resided in the envi-
rons around Tours. At a time of episcopal vacancy, around the years 370–372, 
he was lured into the city, whereupon he was proclaimed bishop in a kind of 
popular uprising. His biographer recounts that “an incredible multitude, not 
only from that city, but from surrounding communities, converged to bestow 
on him their suffragia” (Reid 1998, 150, 154–5). Through direct, popular par-
ticipation, Martin was made bishop of Tours.

What is missing from both Cyprian’s writing and the account of Martin’s 
election, however, is any notion of an actual right to participate in elections. 
Elections might take the form of popular uprisings, but there is no evidence in 
the sources that persons were considered as enjoying an individualized right to 
vote. This changed dramatically in the twelfth and thirteenth centuries, when 
the theological requirement that bishops be elected merged with the emerg-
ing rights vocabulary to produce a juridically articulated “right to vote” (ius 
eligendi).

The community that enjoyed the exercise of this right came to be drasti-
cally narrowed. It now embraced not the community at large, but specialized 
collegial bodies within the church—the college of cardinals, which enjoyed 
the right to elect the pope, and the cathedral chapter, which enjoyed the right 
to elect bishops. But while the community came to be greatly constricted, the 
right itself came to be hedged in with all sorts of procedural safeguards, in the 
form of notice requirements and the requirement that electors be free of any 
kind of force or fear. Violence, and even, for that matter, intimidation, was suf-
ficient to invalidate an election (Reid 1998, 160–9).
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At the Council of Constance (1414–1418), convoked to repair the Great 
Schism, which had witnessed the rise of three competing claimants to the pa-
pal throne, at least one theorist looked to the right to vote as a means of resolv-
ing the crisis. Pierre d’Ailly, a cardinal and former professor of theology at Par-
is, confronting a situation in which there were not only competing popes but 
also competing colleges of cardinals, so that no one knew who had the right 
to vote for pope, proposed that in the final analysis this right rested variously 
with the Roman people and the universal church. The Council, acting under 
the inspiration of the Holy Spirit and as a representative of the entire church, 
then proceeded to elect the new pope. In this way, the canonistic right to vote 
came to be associated with developing theories of representation and consent 
(Reid 1998, 169–74).

(2) The juristic conception of the power to make war went through a simi-
lar transformation. Augustine had taught that there was fundamentally no 
right of personal self-defense. Violence, he maintained, involved libido (best 
translated as passionate, sinful desire), and should be strictly prohibited to in-
dividuals since we should prefer transcendent spiritual goods over the things 
of this world, even including our own lives. Augustine, however, allowed the 
public taking of life by reference to the principles of Christian charity: Gov-
ernment officials, moved by love of neighbor and the need to keep public or-
der, might authorize killing in war, so as to restrain greater sinfulness. But war, 
on this “just war” account, was tragic necessity, not righteous or praiseworthy 
conduct (see Chapter 8, Section 8.6, of this volume).

The medieval jurists borrowed heavily from Augustine’s analysis of just war 
principles, but the canonists, especially the decretists, synthesized his theology 
with a concept of a right of self-defense, which they had developed on the ba-
sis of Roman law jurisprudence. The authority to wage war itself came to be 
denominated a right— variously the “right of the sword” (ius gladii), the “right 
of waging war” (ius inferendi bellum), or the “right to war” (ius ad bellum).

The thirteenth-century decretalists used the category of rights to propose 
means of limiting warfare. Pope Innocent IV (1243–1254) attempted to re-
strict the right of war to princes without a feudal superior, thus prohibiting 
countless local feudal lords from taking up arms against one another (Russell 
1976, 383, 386–8). Hostiensis, for his part, contended that the whole of Euro-
pean Christendom was bound together juridically by a certain right or law of 
familial relations (ius cognationis), and that individual princes lacked the ca-
pacity to renounce this right. Hence, on his account, it was forbidden gener-
ally to European princes to engage in fratricidal conflict without committing 
diffidatio, the feudal crime of disloyalty (Summa I.4), although some forms of 
warfare remained permissible, especially “Roman War,” namely, crusades led 
by Rome, the “seat of faith” (caput fidei) against the faithless (infideles).7

7 See Hostiensis 1581, De homicidio voluntario c. 1, v. diffidatus.
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As the reference to Roman war suggests, however, reliance on rights lan-
guage also led to the justification of war as an affirmative good, not as a tragic 
necessity. This sort of rights-based thinking about war deeply colored sub-
sequent analysis and contributed to a view of war as righteous conduct. Jo-
hannes de Legnano (ca. 1320–1383), the author of the first real treatise on the 
law of war, proposed that the right of waging war was given by God to human-
kind to serve certain affirmative goods, such as keeping the peace and punish-
ing the wicked (Brundage 1995, 218). In this way, the right of war was conso-
nant with both the divine plan and the natural law, in that it allowed society 
to purge itself of an excess of insurrection and discord. Indeed, Legnano even 
endorsed the idea that the ailments of society might be cured by “the medi-
cine of an eradicative and exterminative war against evil-doers” (De Bello, De 
Represaliis, et De Duello, 85–6).

(3) The concept of rights also played an important part in the development 
of canonistic private law. One can take the example of domestic relations. Ac-
cording to canon law, the father was the “head” of his wife and enjoyed the 
right to govern his household, an authority called the “right of paternal pow-
er” (ius patria potestatis). The possession of this right, however, did not mean 
that the father was entitled to rule autocratically. He was constrained by coun-
tervailing claims of right on the part of his children and his spouse. Children, 
fundamentally, had a right of sustenance. They might not be set out in the ele-
ments to die (as was allowed under classical Roman law). They had a right, 
furthermore, to share, in some measure, in the division of their father’s estate, 
a right that was spoken of as arising from nature (ex natura).

And while, in most respects, the divine plan called for the husband to be 
the master of his house and the loving but firm guardian and governor of his 
wife, an important exception was made where the conjugal debt was con-
cerned. Paul, writing to the Christian community at Corinth, declared: “Let 
the husband render to the wife her due, and likewise the wife to the husband. 
The wife has no authority over her body, but the husband; the husband like-
wise has no authority over his body, but the wife” (1 Cor. 7:3–4).

Paul used the Greek term opheile (“obligation”) to describe the conjugal 
debt owed by each of the parties. The Vulgate preserved this sense in translat-
ing the term as debitum (“debt”). The twelfth- and thirteenth-century canon-
ists, however, transformed this moral obligation into a right (ius coniugale) and 
made this right a foundation-stone of their analysis of marital relations (Reid 
2002, 471, 499–511).

The canonists disputed when this right came into being. In the process, 
they inquired whether there was a right forcibly to consummate a marriage. 
Formal equality, on this analysis, led to extremely one-sided and cruel results. 
Some canonists answered this question affirmatively, although Aquinas, bor-
rowing juridical language, responded negatively. “Did forcible consummation 
amount to marital rape?” Aquinas asked. After all, a betrothed seems to have 
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some kind of right (aliquod ius) to his spouse. Aquinas ultimately concluded 
that such a husband sinned mortally by forcing himself on his spouse, but that 
recourse was before God’s throne, not an earthly tribunal (Reid 2002, 501–5).

In other circumstances, however, the canonists understood the ius coni-
ugale as conferring on husband and wife a radical equality in the sexual rela-
tionship. Husband and wife could demand sexual satisfaction from the other 
party, and the other party was not free to say no. Third parties, such as feudal 
lords, were forbidden to interfere with this right. Because the ius coniugale 
was a natural right that endured as long as the sacramental bond of marriage 
itself, it could not be lost, even where one of the spouses contracted leprosy. 
Indeed, the healthy spouse was obliged to see to the ill spouse’s needs (Reid 
2002, 505–11).

Rights served as a central organizing principle throughout much of the rest 
of medieval canon law. Infidels had a right of self-governance, according to 
some canonists. The whole ecclesiology of the church—its corporate structure 
of pope, bishops, abbeys, monasteries, confraternities, parishes, and so forth—
was really a web of interlocking rights and duties. Much of the law of private 
economic dealings, from providing for the poor to agreeing to contracts of 
purchase and sale, lease, or usufruct, was also analyzed in terms of rights. The 
ways in which these concepts were deployed, and the patterns of argument 
that were laid down, would come to have enormous influence on the entire 
subsequent shape of the Western rights tradition.

Further Reading

The Corpus Iuris Civilis has often been reprinted: Volume 1 consists of 
Krueger’s edition of the Institutiones and Mommsen and Krueger’s edition of 
the Digesta; Volume 2 contains Krueger’s edition of the Codex Iustinianus; Vo-
lume 3 contains Schoell and Kroll’s edition of the Novellae. There are excellent 
translations of the Institutes by Birks and McLeod (with Latin text) and of the 
Digest by Watson (4 volumes with Latin text; 2 volumes without Latin text). 
Translations of the Code and Novels by Scott, while the only readily available 
English versions, are often unreliable. In addition, because Scott employs con-
secutive numeration but sometimes omits translation of Greek material, his 
numbering does not always correspond to the numbering of the Berlin edition.

Dvornik 1966 is a classic survey of early-Christian and Byzantine politi-
cal philosophy. For the history of Roman law see Jolowicz and Nicholas 1972 
and the further reading suggestions for chapter 6. There is much of value on 
late-Roman and on Byzantine law in Haldon 1997, 254–80, Liebs 2000, Nicol 
1988, Pieler 1978, Scheltema 1967, and numerous entries in Kazhdan and Tal-
bot 1991.

Lanata 1984 is a learned and provocative study of Justinian’s code. For res-
ervations, see Waldstein 1994. The wide-ranging account of nomos empsychos 
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by Steinwenter 1946 is excellent. Browning 1971 provides an authoritative 
and entertaining account of Justinian and his age. Honoré 1978 is a brilliant, 
groundbreaking study of Tribonian and of the entire Justinianic legislative 
corpus. Maas (1986) demonstrates the use of law for Justinian’s own ends and 
discusses the relationship between Justinian’s legislation and Christian thought 
with respect to nature. On these matters and more, Humfress 2005 and Paz-
dernik 2005 repay careful reading.

On the varieties of medieval law, a comprehensive survey, quite technical, 
of the period after ca. 1100 is given in Coing 1973. Berman 1983 is more read-
able and wide-ranging, but is too concerned to present its thesis to offer a bal-
anced, introductory account. On England, Pollock and Maitland 1923 is still 
valuable. Stein 1999 gives an authoritative and concise survey of Roman law. 
Kuttner 1982 offers a very short but masterly overview of Roman and canon 
law in the twelfth century. Brundage 1995 provides a good, short survey of 
canon law, and Gaudemet 1993 offers an excellent and convenient introduc-
tion to the sources and the latest bibliography. For the content of canon law, 
Le Bras, Lefebvre, and Rambaud 1965 remains the best general account. Win-
roth 2000 puts forward an important revisionary thesis about Gratian’s Decre-
tum. Rashdall 1936, vol. 1, chap. 4 describes the revival of jurisprudence at 
Bologna and other universities.

See Volume 7 of this Treatise for fuller discussion of topics touched on in 
this chapter: Peter Stein on the Roman jurists’ conception of law, Andrea Pa-
dovani on the metaphysical thought of late-medieval jurisprudence, Andrea 
Errera on the role of logic in the legal science of the glossators and commenta-
tors, and Kenneth Pennington on politics in western medieval jurisprudence.



Chapter 11

THE RISE OF SCHOLASTIC LEGAL PHILOSOPHY
by John Marenbon1

11.1. Intellectual Sources of the Scholastic Tradition

11.1.1. The Main Sources for Philosophy and Theology: A Sketch

The main sources for medieval philosophy and theology fall into two groups: 
those which were in use by the twelfth century and, in most cases, had been 
available since 800 or earlier (I shall call these the “old sources”), and those 
which became available in the years from approximately 1130 to 1280 (I shall 
call these the “new sources”).

The bulkiest part of the old sources consisted of the works of the church 
fathers (and, of course, the Bible). The writings of most of the Latin Fathers, 
and of some of the Greek Fathers in Latin translation, were widely copied 
from the beginning of the Middle Ages. Augustine, in particular, was studied 
carefully and had an enormous, though varied, influence. Patristic works, how-
ever, were not used as school textbooks. Rather, the school curriculum in the 
period up to the twelfth century was based on the late-ancient model of the 
seven liberal arts: the three verbal arts of the “trivium” (grammar, logic, and 
rhetoric), and the four mathematical arts of the “quadrivium” (arithmetic, ge-
ometry, music, and astronomy). In one of the most popular textbooks, the al-
legorical prosimetrum On the Marriage of Mercury and Philology (De Nuptiis 
Mercurii et Philologiae), written by a fifth-century pagan, Martianus Capella, 
each of these arts is briefly expounded. For the most part, however, the em-
phasis in the schools right through to the end of the twelfth century was on the 
trivium. Each of the three verbal arts had its very restricted number of ancient 
or late-ancient textbooks. For grammar, there were the works of Donatus and 
Priscian; rhetoric was studied on the basis of Cicero’s On Invention (De Inven-
tione) and the pseudo-Ciceronian Rhetoric to Herennius (Rhetorica ad Heren-
nium). For logic, there were Porphyry’s Introduction (Isagoge) and Aristotle’s 
Categories and On Interpretation, translated by Boethius (d. ca. 524), along 
with Boethius’ commentaries and his own logical textbooks. In addition, there 
were three philosophical texts that were often studied (along with the work 
of classical poets) as part of instruction in grammar: part of Plato’s Timaeus in 
the translation by Calcidius and with his commentary, Boethius’ Consolation 
of Philosophy, and Macrobius’ commentary on Cicero’s Dream of Scipio. All 
three works were important in transmitting Platonic doctrines: Macrobius was 

1 All translations are by the author unless otherwise indicated.
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influenced by Plotinus; and Boethius, although a Christian, writes in a manner 
which, at least superficially, could be that of a pagan Platonist.

Theology was not studied as such before 1100, although commentaries 
were written on the Bible, and doctrinal controversies (including one example 
discussed in Section 11.2 below) stimulated thinking about theological issues. 
Early in the twelfth century, scholars working at Laon and then at Paris began 
thinking more systematically about Christian doctrine. Beginning from the ap-
parently contradictory texts in the Bible, they began to debate over the un-
derlying doctrinal issues and to arrange their teaching systematically. By the 
later-twelfth century, theological questions were being discussed with immense 
logical sophistication; and although, in one sense, the Bible was the textbook 
for theology, some thinkers also turned to Boethius’ short theological treatises 
as their guide.

The earliest of the new sources were the remaining logical works (logica 
nova) of Aristotle, which began to be read from around 1130 onward. Gradu-
ally, almost all the rest of Aristotle’s works became available in Latin transla-
tion. The increasing availability of these new texts coincided with the develop-
ment of the loosely arranged schools of Paris into a university, where students 
began in the arts faculty and then a few went on to a higher faculty: theology, 
(canon) law, or medicine. Oxford, the other great university north of the Alps 
in the thirteenth century, had a broadly similar structure. Although there were 
bans on the study of Aristotle’s non-logical works in the arts faculty of Paris in 
the early-thirteenth century, by the middle of the century an Aristotelian cur-
riculum had been adopted there and in Oxford. Linked to the newly available 
Aristotelian texts were Latin translations of the commentaries produced by the 
two greatest Aristotelians of the Islamic world: the eleventh-century Persian 
Avicenna, and the twelfth-century Cordoban Averroes (see Chapter 9 of this 
volume). Aristotle’s non-logical works had been available in the Arab world 
long before they were known in the Latin West and, while the translations of 
some Aristotelian texts from the Arabic were soon replaced by versions from 
the Greek, Avicenna and Averroes were central influences on how Aristotle 
was understood. Indeed, in the early-thirteenth century, readers of Aristotle 
were far more prone to reflect Avicennian views than anything authentically 
Aristotelian. By contrast, there was little interest in any Arab philosophical 
works other than commentaries (or texts related to commentary); but the Jew-
ish philosopher Maimonides’ Guide of the Perplexed (written in Arabic) was 
translated and read by Latin theologians. Knowledge of Plato’s work hardly 
progressed beyond the Timaeus, but some new neo-Platonic material became 
available, such as the Book on Causes (Liber de Causis), an adapted version of 
the beginning of Proclus’ Elements of Theology, which was being read even in 
the late-twelfth century.

Christian doctrine was studied in the theology faculties by students who 
had already completed an arts course or its equivalent. There were two text-
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books: the Bible and the Sentences, which Peter of Lombard wrote around 
1155–1158. The Sentences drew together the work of the early Parisian theo-
logical schools and produced an orthodox and systematic discussion of all the 
main points of doctrine, based on extracts from the church fathers.

11.1.2. Sources for the Philosophy of Law

In this array there are not, as it turns out, many obvious sources for the phi-
losophy of law. Among the old sources, there are some passages in the Bible 
and in the works of Augustine, Jerome, Ambrose, and other church fathers 
(cf. Section 11.3.2 below). The Etymologiae, a dictionary/encyclopedia by one 
of the latest Fathers, the seventh-century Isidore, Bishop of Seville, contains 
a section on law (V.1–27), although it was used far more by canon lawyers, 
especially Gratian, than philosophers or theologians. A passing comment in 
Calcidius’ commentary on the Timaeus (see Section 11.3.3 below) would prove 
important. Some manuscripts of Cicero’s work, including On the Laws and On 
Duties, date back to the early Middle Ages, but writers of the time were much 
more likely to be influenced by his brief discussion of law in On Invention 
(II.53.160–62).

Among the new sources were Aristotle’s Nicomachean Ethics, Rhetoric, and 
Politics, all of which contain comments on law. But the Politics, probably the 
most important for this subject, was one of the latest of Aristotle’s works to 
be translated into Latin, by William of Moerbeke in 1260–64. In general, Ar-
istotelian influence on theories of law was only just beginning to be felt in the 
middle of the thirteenth century (see Section 11.5 below).

11.2. John Scottus Eriugena and the Idea of Law

John Scottus (or “Eriugena” as he called himself) gives his most interesting 
discussion of law in On Divine Predestination, a work written in the early 
850s, before he encountered and developed the Greek Christian neo-Platonic 
thought that gives his later masterpiece, the Periphyseon, its distinctive char-
acter.

On Divine Predestination was written at the invitation of Hincmar, Arch-
bishop of Rheims. Influenced by a reading of some of Augustine’s late writ-
ings, a monk called Gottschalk was insisting that divine predestination is dual: 
of the blessed to heaven and of sinners to damnation. To Hincmar this view 
seemed heretical, but many churchmen remained unconvinced by his efforts to 
explain why. In 851 he asked Eriugena, who seems to have been a court intel-
lectual who was teaching the liberal arts, to attack Gottschalk’s position. Eri-
ugena did so, but argued so vigorously against Gottschalk’s oppressively deter-
ministic picture that his treatise was found by many to be more objectionable 
than the writings it assailed.
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Quite early on in On Divine Predestination, Eriugena introduces ideas 
about law (Cristiani 1976, 104–5). He asks Gottschalk what justice is, and 
Gottschalk replies, using a classic Roman definition that he probably took 
from Augustine (Lib. Arb. I.13, 27), that it is “to give to each his due.” Gott-
schalk’s view, he goes on to argue, would make God unjust since he would be 
rewarding people when they had no reward due to them. For how would a 
reward be due when they were unable to sin? What would have been the point 
of God’s prohibiting sin when a “law of nature” made it impossible for them 
to sin in any case (On Divine Predestination V.8; 39:171–195)?

By this remark, Eriugena suggests that he is thinking of a law not as an 
imperative that should be obeyed but can be disobeyed, but rather as a con-
straining force that cannot be opposed (like a law of physics). But how can 
this idea be compatible with the other one he puts forward at the same time, 
namely, that justice requires freedom of choice for those being judged? At the 
end of his work (On Divine Predestination 18, 6–9; 114:109–17:223; cf. Cris-
tiani 1976, 109–14), Eriugena manages with extraordinary deftness to recon-
cile these two ideas. God, he says, gives every being a nature that has certain 
bounds. Non-rational things neither are able nor wish to go beyond these 
bounds. Of creatures that have reason and intellect, some wish to stay with-
in these bounds, and some do not wish to stay within them. But no one can 
go beyond them. The wicked wish to withdraw so far from God, the supreme 
essence, that they entirely cease to be and become nothing. But God’s laws 
have set up a measure that prevents the wicked from realizing their wish. The 
eternal punishment of the wicked lies in their inability to gain what they want. 
They are unwillingly circumscribed by laws—the very same laws which, for the 
blessed, bring happiness. There is, Eriugena concludes, “one and the same law 
which disposes the republic in the justest order, as it brings life to those who 
wish to live well and death to those who desire to live badly,” just as the same 
food tastes sweet to a healthy person and bitter to a sick one (On Divine Pre-
destination 117:215–21). Precisely because eternal law, in Eriugena’s view, can-
not be disobeyed except in will, it not only sets down norms but also by its 
very existence inflicts punishments—or, rather, it is the instrument by which 
the wicked punish themselves. Although Eriugena uses the language of pre-
destination, he does not think that God is actively involved in it; rather, having 
set up his law, God lets the free will of rational creatures bring about their own 
reward or punishment.

11.3. Abelard on Law and Punishment

11.3.1. Abelard and His Theological Project

Despite the sophistication and breadth of other thinkers of his time, such as 
William of Conches and Gilbert of Poitiers (see Dronke 1988), and his own 
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debts to predecessors he claims to have despised, such as Anselm of Laon 
and William of Champeaux, Peter Abelard (1079–1142) was the only twelfth-
century thinker to develop a wide-ranging theory of law and punishment. The 
reason why he did so lies not just in his power and originality as a construc-
tive thinker (Marenbon 1996, 332–49), but also in the nature of the theological 
project that dominated the second half of his working life.

Abelard had become a famous teacher of logic as a young man in the early 
1100s. Over the next two decades his efforts went into thinking about formal 
logic and (on the basis of logical texts) about metaphysics. When, in 1117, his 
marriage to Heloise was ended by his castration and he entered the monastery 
of St. Denis, he did not give up logic. However, he became increasingly inter-
ested in Christian doctrine and, although not a rationalist in the way that Mi-
chelet and some nineteenth-century historians believed, he tried to give a ratio-
nally coherent, ethically centered explanation of the main elements of Chris-
tian belief, even at the cost of stretching and adapting dogma beyond what 
churchmen such as Bernard of Clairvaux thought acceptable. The idea of law, 
especially natural law, was central to this project in two ways (which the next 
subsection will clarify). First, Abelard saw the rationality of Christian belief as 
guaranteed by the way in which, even without revelation, pagan philosophers 
had anticipated much of it through reasoning, and he discussed this relation-
ship in terms of laws—natural law and the old and new revealed laws. Second, 
he needed natural law to give a foundation to his ethical theory, which, with-
out it, would have collapsed into an unsustainable subjectivism.

11.3.2. Natural Law, Old Law, and New Law 

Abelard’s starting point for his ideas about law was the thinking of Anselm of 
Laon (d. 1117), William of Champeaux (ca. 1070–1121), and their pupils in 
the School of Laon at the beginning of the twelfth century (Marenbon 1992, 
608–12; 1996, 267–9). As Biblical exegetes, the masters of the School of Laon 
would have had constantly before them the distinction between the two re-
vealed Biblical laws: the Old Testament and the New Testament. Study of 
scripture also posed a question that made them look more deeply into the idea 
of law. The early chapters of Genesis tell of men, such as Abel, who led virtu-
ous lives and whose sacrifices were acceptable to God, and yet lived after the 
Fall, but before God had given Moses the Ten Commandments and even be-
fore he had commanded Abraham to circumcise himself and his male descen-
dants—that is to say, before the old law. In order to explain how such morally 
good lives were possible, Anselm and William turned to the idea of natural 
law. The basis for their notion was provided by St. Paul (Rom. 2:14–15): “For 
since the Gentiles, who have no law, do naturally the things which are of the 
law, they themselves are in this way a law for themselves—they who show the 
work of the law written in their hearts.”
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Ambrose, Jerome, Origen, and Augustine had all discussed Paul’s remark, 
and their discussions were systematized in the School of Laon. Three periods 
of sacred history, each with its own law, were distinguished: the period of natu-
ral law, which lasted until God gave special precepts to the Jews (circumci-
sion, and then the Ten Commandments); the period of the old law; and the 
period of the new law, preached by Christ. The old law repeated natural law 
in its moral precepts (as, indeed, did the new law), but it also contained figural 
commandments (circumcision and the dietary laws, for instance) and prom-
ises (such as the prophecies of Christ’s coming). Natural law and the old law 
did not just enable people to live good lives; these laws also allowed them to 
be saved (even if they had to wait until the Crucifixion to be allowed to enter 
heaven). Just as original sin could be remedied for Christians through baptism, 
so natural law (by its gifts and sacrifices to God) and the old law (through cir-
cumcision) contained the remedies needed to make people fit to be saved. The 
faith in Christ that a person also requires for salvation need be only, they add-
ed, a general (“implicit”) faith in God as a just judge who will reward the good 
and punish the evil.

Abelard adopted his basic structure of thinking about law from the 
School of Laon. He too thought of each of the laws as providing a way of 
living well and being saved, and in the Problemata Heloissae (Problems Raised 
by Heloise) (no. 15; PL 703A–C) he speaks of the division between the moral 
precepts of the old law and its figural commandments. But the way he used 
this structure was affected by his unusual attitude toward pagan antiquity. 
Abelard held, following Augustine, that the pagan philosophers of ancient 
Greece had come to an understanding of God and his triunity by using their 
reason, and that they were therefore important witnesses to the doctrine of 
the trinity. When he was attacked for using pagan writers to support Chris-
tian teaching, Abelard replied (Theologia Christiana II, ca. 1126; cf. Maren-
bon 1996, 304–7) by claiming that the philosophers lived in an austere and 
virtuous manner by following the natural law, which should act as an exam-
ple to the monks of his own day. The writers of the School of Laon had not 
been at all concerned with Greek antiquity in their discussion of natural law. 
For Abelard, by contrast, the Greek philosophers are the most important fol-
lowers of this law. Consequently, natural law is no longer restricted to a par-
ticular chronological period, that is, to the time before the old law. Abelard’s 
point of view emphasizes the idea, already expressed by Anselm of Laon, that 
the old law, even in the time before Christ, applied only to the Jews. And, 
instead of seeing a development from natural law to old law and then to new 
law, as his predecessors had done, Abelard suggests by his lavish praise for 
the virtues of the ancient philosophers that natural law is nearly on the lev-
el of the new law, and far better as a guide to living well than the old law, 
which the Jews followed slavishly from fear rather than from love (see, e.g., 
Sermon 5; PL 424AB).



273CHAPTER 11 - SCHOLASTIC PHILOSOPHY

The form and argument of the Collationes (Comparisons or Dialogue be-
tween a Philosopher, a Jew, and a Christian), written probably around 1130 
(Marenbon and Orlandi 2001, xxvii–xxxii), bring out clearly these special 
features of Abelard’s thought about law. In a dream, Abelard meets three fig-
ures, each of them a worshipper of the one God, but of different faiths: a 
Jew, a Christian, and a “Philosopher,” who is a figure based on the pagan 
philosophers of ancient Greece (Marenbon and Orlandi 2001, l–liv)—but 
note that Abelard himself was called the philosophus by his close followers. 
Abelard is asked to act as a judge in their discussions, but in the work as it 
stands he delivers no verdict. There are two dialogues. In the first, the Phi-
losopher argues with the Jew that the old law adds nothing of value to what 
he, the Philosopher, has from natural law. In the second, the Philosopher dis-
cusses with the Christian what is the highest good and the greatest evil. The 
immediate impression is that the Philosopher wins his case against the Jew, 
whereas in his more cooperative dialogue with the Christian, he is gradually 
brought to accept the Christian’s positions, because they are more in accord 
with reason than his own. It may be, though, that a subtler view is intended, 
and the Jew is not so clearly defeated as it may seem (Marenbon and Orlandi 
2001, lx–lxiii).

Abelard’s ideas about natural law were closely integrated into the account 
of ethical action that he developed, especially in the 1130s (Marenbon 1996, 
265–81). Abelard holds that sin consists in contempt for God. We show con-
tempt for God, he says, by acting or intending to act in a way that we be-
lieve is forbidden by God. In Scito Teipsum (Know Yourself), sometimes called 
the Ethics, written around 1138, Abelard explained this intending in terms of 
“consent” (see, e.g., Ethica 10:241–4; cf. Peter Abelard’s Ethics 16:6–8).2 Such 
an analysis of sin raises an immediate problem. Sin, it seems, lies in the dispar-
ity between what a person does and what he believes God commands. Abe-
lard must keep the word “believes” in this formulation, if he is to retain his 
fundamental idea that sin consists in contempt. (I show my contempt for you 
if my surprise birthday present is a night at Parsifal and I believe that you 
loathe Wagner, even if in fact you adore him; it would not be showing con-
tempt if you did hate Wagner, but I did not believe you did.) But then Abe-
lard must allow that whether I sin or not depends on what I happen to be-
lieve about God’s commands. Abelard does indeed accept this consequence, 
but his notion of natural law makes it harmless. As a result of natural law, 
every mentally capable adult knows the fundamental moral laws that are laid 
down by God. No one, for instance, could murder, steal, or commit adultery 
and claim, except mendaciously, that he believed he was not doing what God 
has forbidden.

2 For Scito Teipsum, I give references both to the new edition in CC and to the older critical 
edition with translation and fuller notes.
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Given this position, Abelard might have been expected to hold that natu-
ral law is derivable from some simple principle. Augustine had tried to derive 
the different precepts of natural law from the golden rule known in antiquity 
and cited both in Old Testament apocrypha and in the New Testament: “Do to 
others what you would have them do to you.” The theologians of the School 
of Laon followed Augustine’s lead, but Abelard thought differently (see Prob-
lemata Heloissae, no. XX; PL 708BC; Commentary on Romans, 291:180–201; 
cf. Marenbon 1992, 612–4). He saw that a person’s wishes about what should 
be done to himself may be immoral, and so he thought that the golden rule 
needed qualifying. He seemed to be willing to assume that the basic moral 
commands are known, without trying to derive them from any more funda-
mental principle. He also assumes that there will be no conflict between them 
and the precepts of the new law, although he does leave unresolved problems 
about the relations between natural law and other religious laws (Marenbon, 
1997, 271–2).

11.3.3. Positive Law 

There is a passage on law in the Collationes that needs to be quoted in full in 
order to understand Abelard’s views on positive law. It is the Philosopher in 
the dialogue who is speaking:

So far as justice is concerned, it is not just the bounds of natural justice, but also those of posi-
tive justice that ought not to be crossed. One sort of law is called “natural,” the other “positive.” 
Natural law is what the reason naturally innate in all people urges should be put into effect, and 
therefore remains the same among all people: such as, to worship God, to love one’s parents, 
to punish the wicked, and to do whatever is necessary in the sense that without them no other 
merits whatever will be sufficient. To positive justice, however, belongs what is set up by humans 
so as to preserve usefulness and worth more safely and increase them. It rests either on custom 
alone or on written authority. An example of positive justice is provided by the sort of punish-
ments given in retribution and the procedures of judges in examining accusations which have 
been made. Among some, there is trial by combat or hot irons are used, among others an oath 
puts an end to all dispute and everything in contention is put to witnesses. It is for this reason 
that, when we have to live among whoever it may be, we hold the laws they have set up (as I 
mentioned) just as we hold natural laws. The laws which you call divine—the Old Testament 
and the New Testament—also pass down some commands which are, as it were, natural (you call 
them “moral commands”), such as to love God and your neighbour, not to commit adultery, not 
to steal, not to murder; and some commands which belong, as it were, to positive justice. These 
commands apply to certain people at a certain time, like circumcision for the Jews and baptism 
for you and many other commands which you describe as “figural.” Moreover, the Roman pon-
tiffs and the church councils issue new decrees every day or dispense various indulgences, ac-
cording to which, you say, what used to be lawful becomes illicit and vice versa—as if God put 
it in their power to make things good or evil which were not previously by their decrees and 
indulgences, and their authority could pass judgment on the law of nature. (Secs. 133–5; 145–7)

The end of this passage seems to anticipate the enormous growth in papal law-
making that would take place later in the twelfth century. From the Philoso-
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pher’s point of view, papal decretals and church councils go beyond their au-
thority in claiming to change the law of nature. The beginning of the passage 
has been cited (Kuttner 1936, 729–30; Marenbon and Orlandi 2001, lxxix) as 
the first use of the term “positive law,”3 as the canonists would employ it, to 
distinguish laws set up by humans in particular times and places from natural 
law. Abelard almost certainly took the term from Calcidius’ commentary to the 
Timaeus, where—with the sense of “positive” as “imposed” or “instituted” in 
mind—Calcidius used it in a broader sense to refer to any sort of human jus-
tice (as opposed to the ordering of the cosmos). Abelard had used it in this 
wider sense in his Theologia Christiana (Christian Theology). But Abelard was 
not alone—and very probably not the first—in adapting the term. In the pro-
logue to his commentary on the Timaeus (139:11–16), probably written before 
1125 (Dutton 1991 suggests 1100–1115), Bernard of Chartres identifies posi-
tive justice with Isidore of Seville’s customary law (Etymologiae V.3.3). In his 
commentary on Cicero’s On Invention (probably from the 1130s), Thierry of 
Chartres (Commentary on Cicero’s On Invention 189:1–4) talks of positive law 
in much the same way, while in his commentary on the Rhetoric to Herennius 
(275:91) he puts it into the context of Roman law, saying that it embraces both 
civil law and the law of nations.4

Abelard’s Philosopher is distinctive, however, in making “positive law” re-
fer to the particular ways in which the general precepts of natural law are put 
into practice. It is part of natural law to put suspected criminals on trial and 
punish those who are found guilty, but how they are tried and punished is a 
matter of positive law. Positive law, then, is binding over people in a particu-
lar place, living under a particular set of laws; they must follow it, just as they 
must follow natural law, but their particular positive law does not bind those 
who are not living under it. The Philosopher’s extension of his discussion to 
the sacrament of baptism and to circumcision (which was often considered to 
be an Old Testament sacrament) is, therefore, understandable. These are, in 
his view, examples of positive law that just apply to certain people at certain 
times. Abelard and his fellow Christians might have been willing to agree with 
this judgment of circumcision, but they could hardly have accepted it with re-
gard to baptism. The attitude of Abelard, as author, to the figure of the Phi-
losopher in his dialogue is, in general, a subtle one. It is probably over simple 
to think that any ideas put forward by the Philosopher that are not explicitly 
argued against by the Christian are ones that Abelard himself would endorse. 
Abelard may have expected his readers to do some more thinking for them-

3 The Philosopher talks of iustitia positiva (“positive justice”) rather that ius positivum (“pos-
itive law”). But Kuttner was right to think that, in this context, iustitia is close enough in mean-
ing to ius for the usage to have counted as the first, were it not for the contemporary or earlier 
examples cited below.

4 I am grateful to Irène Rosier for pointing out this reference to me.
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selves, and this passage may be one of the instances where the Philosopher is 
made to develop his ideas in a way that Christian readers are not supposed to 
accept (Marenbon and Orlandi 2001, liii–liv). Still, given Abelard’s own views 
on baptism and salvation (Marenbon 1996, 327), perhaps Christian readers are 
also not supposed to reject them outright.

11.3.4. A Theory of Punishment

As mentioned above (Section 11.3.2), Abelard defined sin in terms of an inter-
nal state (contempt for God). Such a view of morality would seem to favor a 
theory of punishment where penalties are meted out carefully in accord with 
the degree of evil intended by an agent. But Abelard’s thinking takes a quite 
different direction. Already, in his Commentary on Romans (172:622–30), he 
had raised as an analogy the case of a judge being forced to condemn a man 
he knows to be innocent because he cannot show that the witnesses brought 
against him are lying. In Scito Teipsum, Abelard repeats this example and adds 
another one:

Here is some poor woman. She has a baby who is suckling, and she does not have enough clothes 
for both herself and for the little one in his cradle. So, moved by pity for the baby, she takes him 
to herself so as to keep him warm too with her own clothes, and at length in her weakness over-
come by the force of nature, she is made to smother the baby she is embracing with the great-
est love. Augustine says: “Have charity and do what you will.” Yet when she comes before the 
bishop for penitence, a severe punishment is imposed on her, not for a fault she has committed, 
but so that in future she and other women will take more care to anticipate such things. (Scito 
Teipsum, 25:65 –26:668; cf. Peter Abelard’s Ethics, 39:13–22)

Both examples are used by Abelard to show that justice as practiced by hu-
mans should not aim to give punishment in accord with the guilt of the wrong-
doer. Since the measure of sinfulness (which, for Abelard, is guilt in the proper 
sense) is internal, it is pointless, he believes, for humans to try to determine 
it. Instead, he advocates what, from the very few details given, seems to be a 
strictly consequentialist theory of punishment. By giving a severe punishment 
to the woman who, without any bad intention, but with a lack of due caution, 
smothers her child, the good consequence will be achieved that in the future 
women in the same position will take greater care to avoid such an accident. 
And, presumably, by condemning the innocent man who is proven guilty by 
due legal procedure, a judge upholds the institution of law in a way that serves 
generally to promote good behavior. Since Abelard is sure that God will rec-
ognize true guilt and innocence, and that the rewards and punishments of the 
life to come are incomparably greater than those on earth, he does not think 
that such a procedure does outrageous injustice to individuals. From a mod-
ern perspective, such a resort to the afterlife to solve—or rather dismiss—seri-
ous problems about earthly justice can seem peremptory (and at variance with 
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Abelard’s usual eagerness for thinking through rational solutions). And medi-
eval legal thinkers themselves preferred to follow a different approach (see the 
following subsection).

11.3.5. Abelard and Canon Law

Abelard is often mentioned in discussions of medieval law, not so much as a 
philosopher of law in his own right, but as an important influence on the de-
velopment of canon law in general, and on Gratian in particular. How close, 
though, were the connections?

Abelard had completed almost all his work by around 1140, the earliest 
date thought possible for the first recension of the Decretum, and so influ-
ence is certainly chronologically possible (and even more so for the second 
recension). One of Abelard’s works is his Yes and No (Sic et Non), a collec-
tion of passages mostly from the Fathers, arranged so as to show how, on one 
doctrinal question after another, some support one and others the opposite 
response (hence the title). The similarity to Gratian’s method is striking, and 
even skeptical scholars mention a link as being possible (Winroth 2000, 17). 
But a careful study (Luscombe 1970, 214–22) has failed to find any passages 
in the Decretum that are clearly based on Abelard. Indeed, the resemblance 
between the Decretum and Yes and No may be rather superficial. Abelard does 
not add any dicta as Gratian does, probably because his book was designed, 
unlike Gratian’s, as a resource for Abelard himself rather than as a textbook 
for general use.

Abelard did have an influence on some of Gratian’s commentators (Lus-
combe 1970, 222–3). But, as emerges from Kuttner’s great study (1935, espe-
cially 1–62) of canonistic teaching on guilt in the later-twelfth and early-thir-
teenth centuries, it was a strangely distorted influence. In his ethical theory, 
Abelard thought very carefully about guilt in terms of intention and, in his 
later work, consent. Yet, as explained in the previous subsection, he insisted 
that this type of assessment of guilt should play no part in human judgment 
and infliction of punishment, which should be based on the obvious, external 
features of acts. The canonists turned to Abelard’s thinking about ethical acts 
in order precisely to refine their theory about the judgments to be given by hu-
man judges in clerical courts. Perhaps, as lawyers, they had a less brutal view 
of the processes of earthly justice than Abelard had come to hold. Or perhaps 
they learned about Abelard’s ethical theory through his pupils and the collec-
tions of his Sentences (Sententie) (cf. Mews 1986), which circulated quite wide-
ly, but never knew of Abelard’s distinctive views on judgment and punishment, 
which are put forward only in Scito Teipsum, a rarely copied work.
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11.4. Natural Law in Early Scholasticism: William of Auxerre

11.4.1. The Background in Canon Law

The difference between the philosophical discussions of law in the work of 
early scholastics—the thinkers of the first half of the thirteenth century—and 
those of Abelard and his contemporaries has much more to do with these 
theologians’ familiarity with the work of canon lawyers than with the new 
sources (see Section 11.1 above) that were then becoming available. The new 
sources would, however, also have their effect by the middle of the century 
(see Section 11.5 below).

Gratian took his account (dist. I.C.7) of natural law from Isidore of Seville’s 
Etymologies (Etymologiae) V.4, where it is presented as an instinct that is com-
mon to all peoples. It includes not just the coupling of men and women and 
the upbringing of children, but also “the common possession of all things” 
and “one liberty for all.” In his opening dicta, Gratian says that natural law 
is found in the Old Testament law and in the Gospels, and—like the writers 
of the School of Laon—he alludes to the golden rule. Commentators on Gra-
tian in the later-twelfth century gave more complex discussions of natural law. 
They were aware of the treatment at the beginning of the Digest (I.2), accord-
ing to which natural law is common to all animals, and not peculiar to humans. 
For example, Rufinus (De Summa Decretorum, 6–7) says that, although this is 
the view of the “legal tradition,” “we” restrict natural law to the human race. 
Basing himself perhaps on Hugh of St Victor’s distinction (De Sacramentis 
XI.7; PL 347A) between good deeds that must never be omitted, bad deeds 
that are always prohibited, and middle ones that “may be done or omitted, 
depending on the time and the place,” Rufinus distinguishes orders, prohibi-
tions, and “demonstrations.” Some parts of natural law, such as the injunction 
to hold all things in common and one liberty for all, are demonstrations that 
have now been altered. By the early-thirteenth century, commentators such as 
John the German were trying to sort out the various ways in which natural 
law had been discussed by distinguishing various senses of the term (cf. Lottin 
1948, 74–5).

11.4.2. William of Auxerre’s Summa Aurea (Golden Textbook)

William of Auxerre (d. 1231) was one of the early masters of theology at Paris 
University. His most important work is the Summa Aurea, written between 
1215 and 1229. He begins his treatment of natural law there (Summa Aurea 
III.18) by making a distinction (Summa Aurea 369:16–23)5 in line with canon 
law tradition between Ulpian’s “broader” definition of natural law as applying 

5 All subsequent references are to this edition.
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to all animals and the “narrower” view held by Gaius and Isidore and repeat-
ed by Gratian that restricts it to humans: “what natural reason without any or 
great deliberation dictates should be done, such as that God should be loved 
and similar things” (ibid.). It is the narrower sense of natural law that con-
cerns William. He solves the difficulty posed by Isidore’s view that, by natural 
law, all things should be held in common by using the canon lawyers’ distinc-
tion between the commands and prohibitions of natural law, on the one hand, 
and its demonstrations, on the other (370:2–371:49). The injunction to hold 
all things in common is a demonstration, because it applies to the time before 
the Fall. Given man’s corrupt nature after the Fall, neither is it nor should it 
be a command, because were it followed “the republic would be dissolved 
and the human race would perish as people slaughtered one another.” Sur-
prisingly, however, William (373:106–10) does maintain that common owner-
ship is nonetheless an injunction that binds people at all times. The differ-
ence is in how it binds: In the state of innocence it was binding for all actions 
always; now it binds only “in time of necessity.” Those who first had private 
property, William (374:23–8) goes on to explain, did not sin by doing so if 
they held it not out of greed, but because they saw that it would be harmful 
for everything to be in common once human nature had been corrupted by 
the Fall.

William then turns to the distinction between divine and natural com-
mands. Unlike Gratian, but like most of the subsequent canonists, William is 
unwilling to identify natural law with divine law. He (376:44–5) does, however, 
say that the two laws are the same materially, that is, they do not differ in the 
particular contents of their commands. Divine law is distinguished from natu-
ral law because of a general requirement about how its commands are to be 
performed. People must follow divine law from charity, because divine law is 
given in order to allow humans to gain merit, and merit is gained only by act-
ing from charity.

There is, though, an important objection (375:10–14) to this view that Wil-
liam needs to answer. Although it may be within our power to obey God’s 
laws, it is not under our control whether we do so from charity or not. God 
would not command what it is impossible for us to fulfill, and so we cannot be 
required to follow divine laws out of charity. Consequently, there is no differ-
ence between divine law and natural law. William (376:46–55) replies by say-
ing that it is within our power to act from charity, since charity—that is, God’s 
grace—is offered to us. True, we cannot of ourselves act from charity; we need 
God to give it to us. But this does not mean that acting from charity is not 
possible for us. William compares our position to that of a boy who wants an 
apple that is too high on a tree for him to reach. He cannot have the apple by 
himself, but he can have it, because his father can reach up and hand it to him. 
William does not make it clear whether, as this line of reply would require in 
order to be convincing, God’s grace is always available to anyone who wants it. 
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What, then, is the purpose of natural law, if following it does not gain merit? 
William (377:63–8) explains that it does, indirectly, lead us to merit, by help-
ing us to cultivate the “political virtues.” A distinction between political and 
higher virtues, going back to Plotinus, was transmitted by Macrobius, and had 
been long familiar among writers on ethics. By means of the political virtues, 
natural law leads us on to the theological virtues, including charity.

William (377:69–74) distinguishes two general rules (regulae) of natural 
law, from which the particular commands are derived. One is the golden rule, 
which he cites in its negative form: Do not do to others what you do not wish 
to be done to you. The other is the rule that you should love God. As Abe-
lard had done, William realizes that the golden rule faces logical objections 
(378:94–101). If you are a thief, you do not wish to be hanged. Therefore, you 
are bound not to hang thieves, which cannot be right, since unless evildoers 
are punished, the republic will be destroyed. Moreover, we all wish what we 
seek to be granted to us by others, so do we not all transgress natural law if we 
do not give everybody what they request of us? The first objection forces Wil-
liam to qualify the golden rule so that it reads (in the positive version): “What-
ever you reasonably wish should be done to you, do to others” (378:111–12). 
William first suggests that the second objection can be overcome by saying 
(most implausibly) that “if we seek something and we do not need it, then we 
do not wish it to be given to us” (378:114–15). But he (378:115–379:126) goes 
on to make the important point that commands to act (as opposed to prohibi-
tions) do not oblige on every occasion; for example, I am not bound to give 
what someone in need requests, since I may be saving it for someone who is 
more in need or who belongs to my family or neighborhood. Indeed, it is not 
a matter of skill (ars) but rather charity to decide when to accede to a request 
or not. Charity will enable us to weigh up the different circumstances, says 
William, and he supports himself with not only a biblical quotation but also a 
comment from Aristotle’s Nicomachean Ethics: “virtue is more certain and bet-
ter than any skill [ars]” (II.6.1106b14–15). This out-of-context citation is the 
only reference William makes to Aristotle in this whole discussion, and a sign 
of how little Aristotle has influenced him here.

Further evidence of William’s distance from the Aristotelian consider-
ations that would guide speculation about natural law just a few decades later 
is provided by his discussion of how we know natural law: In what sense is it 
“written in the heart of man”? William’s far from clear answer (Summa Aurea 
381:44–54) is based on the idea that, because the rational soul is an image of 
God’s essence, people can look into themselves and see God. When the soul 
sees God, it is delighted, and the good is that the apprehension of which gives 
delight, and so the soul is seeing “the first goodness in itself, according to the 
way in which it is the first goodness.” The soul also sees that the first good is 
good from itself, not from anything else, and that it most greatly hates evil and 
so punishes it; and in seeing this, the soul sees “the first justice.”
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11.5. Legal Conceptions of Early Scholastics: The Summa Fratris Alexandri

The Summa Fratris Alexandri (Brother Alexander’s Textbook) is a compila-
tion, begun by 1236 and completed by 1245 (except for Book IV, added later), 
based in part on the work of Alexander of Hales (ca. 1185–1245), the secu-
lar master of theology at Paris who became a Franciscan and inaugurated the 
tradition of Franciscan theology at Paris University. Alexander may well have 
been involved in putting it together, but the redactor of Book III, where law 
is discussed, was Alexander’s pupil John of La Rochelle. The discussion on 
law is based on earlier material that might itself have been Alexander’s work 
or John’s (Father of the College of St. Bonaventure 1948, ccxx–ccxxii, cccl-
vi–cclxx). (For convenience, I shall refer to the writer of the treatise on law 
[Summa Fratris Alexandri III.2] as “John.”) This treatise is comprehensive and 
vast (amounting to nearly half a million words). John begins by looking at eter-
nal law and natural law. There is a very extensive treatment of the old (or, as 
he calls it, “Mosaic”) law and a slightly shorter treatment of the new (“evan-
gelical”) law, and between them a long discussion of the practice of law and 
judgment: judges, advocates, legal procedure, sentences, and punishments. 
This central part on legal practice shows a full familiarity with the writings of 
the canonists and also knowledge of Roman law. The opening section is more 
theoretical (Summa Fratris Alexandri III.2.1–2; 314–64).6

Most of the areas discussed by William of Auxerre are also considered here 
(except for questions about grace and charity, which are treated elsewhere in 
the Summa). For instance, the question of whether natural law extends to all 
animals, not just rational ones, is raised on several occasions and eventually 
dealt with by a distinction between natural law as innate (nativum), human, 
and divine (350). And there is a discussion about whether natural law requires 
all things to be held in common (362–3), where one of the solutions given lim-
its this requirement, as William does, to the time before the Fall, “otherwise 
the good would be in need and human society would not stand, because the 
wicked would snatch everything.” These topics are, however, incidental to the 
thrust of John’s argument. Whereas William allowed his agenda to be set by 
the canonists, John—who clearly knows well the work of both civil and canon 
lawyers—has his own scheme and priorities.

John begins not by discussing natural law and considering to whom it ap-
plies and its relation to other sorts of law, but by looking at eternal law. He 
(314–15) shows that there is an eternal law (315–16) above the human mind, 
a notion of which is impressed on the mind. John gives three definitions of 
eternal law (316–19), all taken from Augustine, each of which shows it from 
a different perspective. Insofar as it concerns good and bad things in general, 
it is “that by which it is just that all things be ordained.” Insofar as it con-

6 All subsequent references are to this edition.
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cerns good things in general, it is “the law of all skills [artes] and the law of 
the omnipotent artificer.” Insofar as it concerns the goods of rational creatures 
alone, the law is “the highest reason, to which everything is to be submitted, 
through which the evil merit a wretched life and the good a good life, through 
which what belongs to temporal life is rightly tolerated and rightly changed.” 
All laws, both human laws, insofar as they are just and legitimate, and natural 
law, are derived from eternal law, “just as what is good in a creature is drawn 
from the first goodness and what is true from the first truth” (327).

The most striking aspect of John’s whole discussion is his explanation of 
how natural law is innate in rational creatures, and its relation to conscience. 
John writes that the natural law is

in a rational creature. For just as the cognitive faculty has innate within it the principles of the 
true and the notion of them, as for example, “Every whole is greater than its parts” and “Of any-
thing it is true either to affirm or deny that it is so,” so the motive faculty has an innate rule, by 
which it is guided to the good, and this we call “natural law.” (339)

In place of the golden rule (which plays only a minor part in his discussion) 
and William’s ideas about humans finding God within their souls, John has a 
way of thinking about self-evident first principles that is clearly influenced by 
Aristotle, although Aristotle would not have thought of them as innate in the 
way John envisages. A little further on in his treatment (344–5), John explains 
in more detail how people come to act in accord with natural law. He draws 
on the thinking about conscience and synderesis (“spark of conscience”). The 
term synderesis, originally used by Jerome, had been introduced into theologi-
cal and canonistic discussions in the second half of the twelfth century and, 
by the mid-thirteenth century, theologians such as Philip the Chancellor and 
William of Auxerre were giving detailed accounts of its relation to conscience 
(Lottin 1948, 103–349). John, however, is one of the first writers to use syn-
deresis in a discussion of natural law. Natural law, he says, provides the rule 
about what should or should not be done. It is what principally regulates the 
motions of a rational creature with regard to what ought to be done, in the 
way that the weight of heavy thing guides its motion (Summa Fratris Alexandri 
343). Conscience is formed as a result of natural law (345), when the person 
begins to reason and judge what should be done. Although John’s discussion is 
not completely explicit, he suggests that natural law merely tells a person that 
“good is to be done and evil avoided,” and so it is left to conscience to work 
out what course of action is good. Synderesis is what incites the will to perform 
the good action on which the conscience has decided.

11.6. Conclusion

From the ninth to the mid-thirteenth centuries (and especially from around 
1100 onward), not only was law established as a discipline in medieval schools 
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with the rediscovery of the Digest and the work of Gratian and his followers 
in canon law, but also many of the important concepts of medieval legal phi-
losophy were first fully developed, and some of the central arguments first ex-
plored. In particular, building on patristic foundations, Abelard and his suc-
cessors investigated the relations between natural law and the revealed laws of 
the Old and New Testaments, while Abelard and his contemporaries were the 
first to use the notion of positive law. A very important development in the 
thirteenth century was the notion of synderesis, and its links with conscience 
and natural law. By the mid-thirteenth century, the discussion of synderesis was 
already being seen in terms of Aristotle’s theory of knowledge—an indication, 
perhaps, of the direction that one important strand of legal thinking would 
take in the following decades.

Further Reading
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twelfth century, and Dod 1982 for the thirteenth century.

General studies of John Scottus Eriugena’s contribution to the controversy 
on predestination include Schrimpf 1982 and Marenbon 1990. Cristiani 1976 
looks in detail not only at Eriugena’s ideas about law, but also at those of the 
other parties to the dispute. For general background on Abelard, see Maren-
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and interest for contemporary philosophers) Brower and Guilfoy 2004. A fine, 
recent biography is Clanchy 1996. A very good study of Abelard’s discussion 
of law is De Gandillac 1975. On the wider background to the notion of posi-
tive law, and the implications of the idea, see Gagnér 1960.

A general guide to the editions and manuscripts of early scholastic theolog-
ical treatises is provided in Landgraf 1973. Natural law in medieval thought, 
including this period, is studied in Chroust 1946, and in more detail for the 
twelfth and early-thirteenth century in Lottin 1924 on the canonists and Lottin 
1948, 71–100, on the theologians. Useful shorter background studies, going on 
to consider later medieval developments, are provided in Luscombe 1982 on 
natural law and Potts 1982 on conscience and synderesis.



Chapter 12

THE PHILOSOPHY OF LAW
OF THOMAS AQUINAS

by Anthony J. Lisska1

12.1. Life and Work

The great thirteenth-century philosopher and theologian Thomas Aquinas (ca. 
1226–1274) played a pivotal role in the history and development of Western 
jurisprudence. During his productive but short life, Aquinas wrote extensively 
on moral matters, and as a corollary, on topics in political and legal philosophy. 
His exposition in Summa Theologiae on matters of law is often referred to as 
the classical canon of natural law theory.

Aquinas was born in 12262 of Italian noble parents of the family of Aquino. 
His birthplace was Roccasecca, which was not far from Naples in south central 
Italy. At an early age, while a beginning student at the University of Naples, he 
aspired to join the then newly formed mendicant friars known as the Order of 
Preachers or, more popularly, the Dominicans after their founder, Dominic de 
Guzman. Aquinas embarked upon this religious life voyage against his parents’ 
wishes—for they had visions of their son becoming the reigning abbot of the 
wealthy monastery of Monte Casino near their ancestral home. Nonetheless, 
young Aquinas persevered in his decision to join the Dominicans. Sent first to 
Paris and then to Cologne in order to study under the Dominican friar Albert 
the Great, Aquinas soon showed great intellectual promise.

The Dominicans saw themselves above all else as preachers and teachers. 
Moving away from the pastoral conditions of the countryside, which tradi-
tionally had served as the setting for most Western religious orders, the Do-
minicans established priories in the large European cities, usually associating 
themselves with major universities. Under the tutelage of Albert the Great, 
Aquinas’ intellectual star shone brightly. In fact, Albert accurately predicted 
that Aquinas would reach stellar intellectual achievements—the “bellow” of 
the “dumb ox” (as his fellow students at Cologne called him) would be heard 
around the world! He taught at the University of Paris on two distinct oc-
casions; this institution was the leading center of academic and intellectual 
work in the thirteenth century. Albert the Great called it “a city of philoso-

1 All translations are by the author unless otherwise indicated.
2 The exact year of Aquinas’ birth has been contested for centuries. Tugwell (1988, 291–2) 

seems right in asserting that there is now sufficient evidence to assign 1226 as the correct year. 
Some documents state that Aquinas was forty-eight when he died in 1274. Torrell 1996 argues 
that 1225 is the appropriate year of Aquinas’ birth.
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phers.” Aquinas was also assigned to Rome and to Naples at various times 
during his life.

Aquinas’ principal contribution to Western thought was his attempt to rec-
oncile Aristotelian science and philosophy with the tenets of Western Chris-
tianity. He was a prolific writer; Kenny (1993, 10–1) claims that when one 
considers only the works generally acknowledged to be authentic, Aquinas’ 
omnia opera total over eight and one half million words. Including the texts 
of questionable authenticity increases the number of words to eleven and one 
half million. Aquinas wrote several commentaries on Aristotle’s texts, includ-
ing his Commentary on the Nicomachean Ethics (In X Libros Ethicorum), which 
is important in the development of his own moral theory. Yet his greatest 
achievement was the composition, organization, and writing of his monumen-
tal Summa Theologiae.3 While it is correct to say that Aquinas never wrote a 
specific, “stand alone” treatise devoted to law, one finds what is often referred 
to as his “Treatise on Law,” which comprises Questions 90–97 of the Prima 
Secundae of the Summa Theologiae. He wrote the Summa Theologiae during 
the last few years of his scholarly life. It remained incomplete at the time of 
his death. Aquinas died at the premature age of forty-eight, probably due to a 
stroke. Tugwell (1988, 261) claims that today we would probably call Aquinas 
a “workaholic.”

This section concludes with a brief overview of Aquinas’ legal writings 
and their historical antecedents. McNabb (1929) traces many of the influenc-
es on Aquinas’ work in legal matters, and he also discusses the influence that 
Aquinas’ writings in turn had in the development of Western jurisprudence.4 
McNabb (ibid., 1048) writes that Aquinas rethought the ethical system of Ar-
istotle, and even argues boldly that the Nicomachean Ethics “is so enriched 
in form and matter by Aquinas that it might be well disputed who is the real 
founder of Ethics as a Science.” Aquinas’ texts indicate that he undertook re-
flective studies on law throughout his scholarly life. His early Commentary on 
the Sentences of Peter Lombard demonstrates that the “Law of the Decalogue” 
was foremost in his mind. Even at this early date in his intellectual career, 
Aquinas refers often to Aristotle’s Nicomachean Ethics and Metaphysics. Both 

3 The Summa Theologiae is divided into three major parts, with the second part divided fur-
ther into two sections. Hence, there is the Prima Pars (The First Part), the Prima Secundae (the 
First Section of the Second Part), the Secunda Secundae (the Second Section of the Second Part), 
and the Tertia Pars (the Third Part). There is also the Supplementum, which contains the final 
sections of this work, compiled from assorted earlier writings after Aquinas’ death. The Prima 
Pars deals with God and the set of creatures that come from God. The Prima Secundae deals with 
human actions, moral theory, and law. The Secunda Secundae concerns the virtues in some detail. 
The Tertia Pars treats Jesus as the sacramental vehicle for human beings to return to God. The 
Tertia Pars is principally theology, then, while the other two parts are essentially philosophical ap-
proaches to questions about the human condition.

4 Several historical references used in this analysis of Aquinas on natural law are dependent 
upon this thoughtful article by McNabb.
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of these treatises influenced Aquinas’ own construction of natural law moral 
and legal theory. His Summa Contra Gentiles, which was written five years af-
ter the commentary on Lombard, bears witness to the continued development 
of his legal insights. Nonetheless, his mature consideration on the nature and 
scope of law, De Lege, which is often translated as “The Treatise on Law,” is 
found in the Prima Secundae of Summa Theologiae, where Aquinas discusses 
human action. Aquinas’ references resemble a listing of the “Great Books” of 
ancient and medieval philosophy—the works of Plato, Aristotle, Cicero, Ul-
pian, John Chrysostom, Hilary, Jerome, the Pseudo-Dionysius, Augustine, 
Boethius, Isidore, and Moses Maimonides, among others. Aristotle the pagan 
philosopher, Augustine the Christian philosopher, and Moses Maimonides the 
Jewish philosopher are quoted most often. McNabb (ibid., 1055) notes that 
Maimonides served as a special influence on Aquinas’ understanding of the 
nature and scope of law: “[H]ad Moses Maimonides not written his famous 
book, Guide of the Perplexed, there would never have been written a still more 
famous book, St. Thomas’s treatise on Law.”

Aquinas also discusses references to law in the Bible. His treatment of the 
“old law” and the “new law” is in Summa Theologiae, QQ. 98 to 114, where 
the Prima Secundae ends. For example, Aquinas considers the Torah in the fol-
lowing manner:

We must, therefore, distinguish three kinds of precepts in the old law: a) moral precepts, which 
are dictated by the natural law; b) ceremonial precepts, which are determinations of the divine 
worship; and c) judicial precepts, which are determinations of the justice to be maintained among 
human persons. (STh IaIIae.99.a.4)

In addition to the analysis of law in the Summa Theologiae, Aquinas wrote sev-
eral political documents, one of which is his unfinished Commentary on Aris-
totle’s Politics. He also authored selected notes on political leadership to the 
King of Cyprus, On Kingship (De Regimine Principum),5 and a brief letter on 
political theory to the Duchess of Brabant.6

5 There is serious scholarly debate over the structure and content of this opusculum of 
Aquinas. Early manuscript collections conflate two texts; the first was Aquinas’ De Regno: Ad 
Regem Cypri and the other De Regimine Principum, often attributed to Aquinas’ confrere, Tolo-
meo of Lucca. See Aquinas On Kingship, ed. Eschmann 1982 for further discussion of this 
debate.

6 Epistola ad Ducissam Brabantiae. Parts of this letter are translated in Bourke 1960, 248–51. 
Torrell 1996, 335, explains the importance and structure of this document, written at Paris in 
1271. The letter responds to queries concerning the financial administration of the subjects of a 
prince. In this text, Aquinas justifies collecting taxes on the principle of the public good. Torrell 
notes that recent research suggests that the letter was written for Margaret of Constantinople, 
the countess of Flanders, and daughter of Baldwin, the Count of Flanders and the first Latin em-
peror of Constantinople.
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12.2. The Treatise on Law

Aquinas’ discussion on law is a component of his substantive treatise on hu-
man action, which is the topic of the Prima Secundae. His philosophy of law 
must accordingly be viewed as part of a more comprehensive philosophy of ac-
tion. His analysis of law covers eight questions in the Summa Theologiae, and 
includes significant discussion of many topics germane to the study of Western 
jurisprudence:

Question 90: Considerations on Law
Question 91: The Different Kinds of Law
Question 92: The Effects of Law
Question 93: The Eternal Law
Question 94: The Natural Law
Question 95: Considering Human Law in and of Itself
Question 96: Concerning the Power of Human Law
Question 97: Concerning the Possibility of Changing the Law

Aquinas defines law in the following way: “Law of its very nature is an ordi-
nance of reason for the common good, which is made by the person who has 
care of the community, and this rule is promulgated” (STh IaIIae.90.a.4). A 
suitable reading, as Finnis (1998, 226) suggests, for “common good” is the 
“public good.” In his Summa Contra Gentiles, Aquinas writes that “in human 
affairs, there is a common good that is, in fact, the good of the state [civitas or 
polis]” (SCG III.80, no. 14). In many respects, what Aquinas meant by civitas 
is similar structurally to the Greek concept of polis.

Aquinas uses his definition of law for the four categories of law he discuss-
es: eternal law, natural law, positive or human law, and divine law. It is neces-
sary to pay careful attention to the distinctions between these four kinds of 
law. In particular, one must not conflate eternal law with divine law, a practice 
that happens frequently in discussions of Aquinas on law. Moreover, one must 
not equate natural law with divine law in Aquinas, even though these two cat-
egories of law are coextensive in several medieval treatises on law. The first 
three divisions of law—eternal, natural, and human or positive—are all inter-
related yet distinct; all three are the result of a fairly rigorous philosophical 
analysis. Divine law, to the contrary, is in a class by itself and is entirely a mat-
ter of theological investigation.

12.3. Eternal Law

One issue that contemporary students of natural law must confront is the 
role that eternal law plays in Aquinas’ general theory of natural law. Aquinas 
writes that the natural law in some way participates in the eternal law: “Hence, 
it is obvious that the natural law is nothing other than the participation of 
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the eternal law in the rational creature or human being” (STh IaIIae.91.a.2). 
Many commentators assume that, according to Aquinas in Summa Theologiae, 
the existence of God is a necessary condition for understanding natural law. 
D’Entreves, for example, writes: 

Now it seems to me that in our divided world the first and most serious stumbling block to the 
Thomist conception of natural law lies precisely in its premise [...] of a divine order of the world, 
which St. Thomas recalls at the very beginning of his theory of law, and from which he infers, 
with unimpeachable logic, the most detailed and specific consequences: supposito quod mundus 
divina providentia regatur, ut in primo habitum est [it is assumed that the world is ruled by divine 
providence, as we demonstrated in the first part of Summa Theologiae]. Once that premise is 
granted, the whole majestic edifice of laws can be established on it: eternal law, the natural law, 
human law, and divine law. All are ultimately based on and justified through the existence of a 
supreme benevolent being. (D’Entreves 1970, 153–4)

In addition, O’Connor (1967, 60) writes that “the nature of law depends upon 
establishing the existence of a provident God who planned and guides the 
universe. St. Thomas, of course, believed that he had done this”; and A. Ryan 
(1985, 180) argues that “a secular natural law theory is simply incoherent.” 
The argument set forth in this chapter claims, to the contrary, that the eternal 
law is reducible to a Platonic archetype in the divine mind, which renders the 
objections articulated by D’Entreves, O’Connor, and A. Ryan, among others, 
moot.

Plato’s analogy of the Demiurge in his Timaeus provides an instructive 
paradigm for understanding the function of eternal law. A consistent analy-
sis elucidates the concept of eternal law as the set of divine ideas in the di-
vine mind. One idea in this set is the archetype for human nature. Following 
Plato’s suggestion offered in the Phaedrus, the archetypes in the divine mind 
“divide nature at its joints” (Plato, Phaedrus 265e). Aquinas uses this Pla-
tonic insight in rendering an interpretation of the following scriptural pas-
sage: “Let us make mankind in our image and likeness” (Gen. 1:26–8; New 
Catholic Edition). Aquinas argues that human nature is what it is, that is, the 
quidditas (“quiddity”) or set of essential properties determined by materia 
prima (“prime matter”) and forma substantialis (“substantial form”), because 
it is a reflection of the archetype of human nature in the divine mind. Work-
ing in a manner generally familiar to most medieval philosophers, Aquinas 
adopts insights from what he understood to be Platonic philosophy. In many 
ways, his was the received interpretation of Plato, which asserted that a sub-
sistent world of the Forms existed in a transcendental realm. Aquinas situ-
ates these forms, which Plato articulated as freestanding, eternal, unchange-
able essences, in the divine mind; most early medieval philosophers and 
theologians did likewise. Hence, a Platonic Form functions as a divine idea 
or archetype. This appropriation of Platonic Forms, which is rooted in Plo-
tinus and Augustine, is accepted by most of the early medieval philosophers 
and theologians.
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This Platonic schema serves as the philosophical basis for what Aquinas re-
fers to as eternal law. The Renaissance philosopher Domingo de Soto (1494–
1560) of early modern Scholasticism7 at Salamanca in Spain, commenting on 
Aquinas’ account of law, explained the role of eternal law in some detail. De 
Soto explains that the eternal law is the ratio (“explanatory principle”) for 
understanding the order of the created world. Eternal law, as a formal cause, 
exists causally in the divine mind. A formal cause is that which provides the 
structure or organization for a natural object. For Aristotle and Aquinas, it re-
fers more to a principle of explanation than to source of movement. De Soto 
writes:

God [...] out of eternity conceived in his mind the order and dispensation and rule of the uni-
verse of things, in the likeness of which conception all laws are to be constituted: that ordainment 
and commandment therefore is called the eternal law in accord with its nature. (De Iust. et Iure 
I.3, Ad. 1 as quoted in Brett 1997, 142)

Since Aquinas writes that the natural law “participates” in the eternal law, 
many commentators (e.g., D’Entreves 1970) claim that the natural law de-
pends on the eternal law. It would follow then that any understanding of the 
natural law requires the existence of God. This account entails a theological 
definist position for Aquinas (i.e., a metaethical position that defines the basic 
rightness or wrongness of an action by means of theological principles alone). 
Hence, in principle, it is in opposition to a natural law position, where the 
moral qualities of actions are determined by their connection with human na-
ture rather than God. Such a position suggests the following puzzle: Must one 
understand the eternal law prior to coming to terms with the natural law?

There are two possible responses to this query, one metaphysical and the 
other epistemological. The metaphysical position articulated by Aquinas is that 
the archetype of human nature in the divine mind is the metaphysical prin-
ciple after which all humans in the terrestrial realm are patterned. This is, to 
be sure, a rather rarefied ontological position, and the foundation for what the 
medievals often called “the truth in things,” also referred to as “ontological 
truth.” However, a human knower is able to determine the set of necessary 
properties that constitute an essence without understanding that this essence 
fundamentally is a copy of the archetype in the divine mind. In other words, 
one can understand the set of necessary properties that make up the content 
of human nature as just that—an essence of human nature—without realizing 
that this essence is patterned after the archetype in the divine mind. Now, how 
might this be explained? We must look to Aquinas’ epistemological position to 
answer this question.

The epistemological position depends upon insights gleaned from Aqui-
nas’ philosophy of mind. Through the use of abstraction via the intellectus 

7 This early modern or “second” scholasticism is discussed in Chapter 14 of this volume. 
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agens (“agent intellect”), a knower can determine the content of a human es-
sence totally within the human sphere of awareness. One need not know that 
this essence depends on a divine archetype in order to flesh out the set of 
synthetic necessary properties that comprise the content of a human essence. 
Aquinas claims that human beings never have propter quid (“essential knowl-
edge”) of God but only secundum quid (“incidental knowledge”). To assert or 
imply that a human being needs to know the eternal law, which is an arche-
type in the divine mind, in order to understand the natural law is inconsistent 
with Aquinas’ philosophy of mind, natural theology, and epistemology. The 
archetype of human nature is, to be sure, the foundation of human nature, 
which in turn is the foundation of natural law. Nonetheless, it is possible to 
understand the content of human nature without realizing its dependence on 
the divine archetype. This is an important point that Aquinas appropriated 
from Aristotle’s doctrine of abstraction and used in his own philosophy of 
mind. Hence, what Aquinas needs for his theory of natural law is a theory of 
natural kinds rather than the existence of God. (This issue will be discussed 
further in the next section.)

12.4. The Natural Law

Recently, modern historians have advanced the theory that a revived sense 
of the study of nature occurred in the twelfth century in several cathedral 
schools, especially Chartres. This renewed interest in the natural world ac-
companied the introduction of a systematic order into the matters of learning 
inherited from an earlier time (Southern 1995, 4–5; Haskins 1927, 303–40 pas-
sim). Consequently, as the universities began to blossom in the early-thirteenth 
century, full sets of lectures on the philosophy of nature became part of the 
curriculum.

Given this renewed interest in the study of nature, philosophical and theo-
logical discussions ensued within the context of a better understanding of the 
natural world. These new studies demonstrated a rationale for the intelligibil-
ity of the natural world and advocated the intrinsic goodness of the realm of 
nature. As Porter (1999, chaps. 1 and 2) argues, nature and revelation, under 
the direction of reason, worked in tandem during the formative stages of the 
development of natural law theory.8 Working with Albert the Great, Aqui-
nas became immersed in these new studies, arguing that the development of 
a natural law theory in the Aristotelian mode followed coherently from the 
emerging studies in the philosophy of nature. Aquinas, furthermore, offered 
an interpretation of nature using the Aristotelian categories of matter and 
form. “Matter” refers to the material substratum or underlying “stuff” that is 

8 Porter’s analysis here of the formative stages of natural law theory provides a useful guide 
to this topic.
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organized by the “form.” “Form” is the principle of organization much like 
the “blueprint” for a building. Any individual natural thing in the world is 
made up of matter and form; neither exists separately by itself. In order to ex-
plain the causal structures of nature, Aquinas argues for the existence of natu-
ral kinds, which is a metaphysical theory of essence that claims that there is 
a set of properties that renders an individual a member of a class or natural 
kind. A substantial form is a set of dispositional properties that determines the 
content of a natural kind. A dispositional property is a “capacity” that some-
thing has to become more developed or brought to fruition. In De Anima, Ar-
istotle writes that the soul, which is nothing more than the substantial form 
of a living organism, is “the first act of a body with the potency of life” (de 
An. 415b5–10). Using the categories of contemporary analytic philosophy, we 
might suggest that this set of dispositional properties is a synthetic necessary 
set. It is necessary because it determines the essence—in all possible worlds, 
one might argue—and it is synthetic because it has a referent beyond the use 
of language.9 This synthetic necessary set is de re, or about the nature of things, 
and not de dicto, or only about the use of language. Aquinas’ realist ontology is 
apparent in his discussion of the philosophy of nature.

The concept of human nature is a necessary condition for Aquinas’ account 
of natural law to cohere consistently. What Aquinas needs, in turn, to account 
for his theory of human nature is a metaphysics of natural kinds. As noted 
above, human nature as elucidated by Aquinas is best analyzed as a natural 
kind. It follows that what Aquinas needs in order to explicate his account of 
natural law is the concept of a natural kind. The natural kind of human nature 
is defined as a certain set of dispositional properties.

In the latter part of the Prima Secundae of the Summa Theologiae, Aquinas 
delineates his exposition of the three generic categories of dispositional prop-
erties that determine what human nature is:

Insofar as good has the intelligibility of end and evil has the intelligibility of contrary to end, 
it follows that reason grasps naturally as goods (accordingly, as things to be pursued by work, 
and their opposites as evils and thus things to be avoided) all the objects which follow from the 

9 Nelson (1967) refers to synthetic necessary properties as the means to distinguish what he 
takes to be “nomic universal propositions” from “accidental universal propositions.” A nomic 
universal proposition is a general claim that will stand up under a counterfactual conditional: 
for example, “All water is H20.” An accidental universal proposition, on the other hand, is the 
random assortment of things under a class term: for example, “All the chairs in this room are 
blue.” A counter-example is used in the following way. It is true to say about a liquid that “If 
this were water, then it would be H20.” This would indicate that there is a natural kind of wa-
ter, which is interpreted as a set of essential properties that define the essence. On the other 
hand, it is not true to say of a blue chair, “If there were a chair in this room, then it must be 
blue.” The contrary to fact conditional does not hold of accidental universal claims; however, it 
does hold in the area of essential properties determining a natural kind. See also Lisska forth-
coming.
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natural inclinations central to the concept of human nature. First, there is in human beings an 
inclination based upon the aspect of human nature which is shared with all living things; this is 
that everything according to its own nature tends to preserve its own being. In accord with this 
inclination or natural tendency, those things (actions, events, processes) by which human life is 
preserved and by which threats to human life are met fall under the natural law. Second, there are 
in human beings inclinations toward more restricted goods which are based upon the fact that 
human nature has common properties with other animals. In accord with this inclination, those 
things are said to be in agreement with the natural law (which nature teaches all animals) among 
which are the sexual union of male and female, the care of children, and so forth. Third, there 
is in human beings an inclination to those goods based upon the rational properties of human 
nature. These goods are uniquely related to human beings. For example, human beings have a 
natural inclination to know the true propositions both about God and those necessities required 
for living in a human society. In accord with this inclination arise elements of the natural law. 
For example, human beings should avoid ignorance and should not offend those persons among 
whom they must live in social units, and so on. (STh IaIIae.94.a.2)

Human nature as a generic set of dispositional properties might be rendered in 
the following manner: (1) The set of living dispositions (which humans share 
with plants), (2) the set of sensitive dispositions (which humans share with ani-
mals), and (3) the set of rational dispositions (which makes humans unique in 
the material world). Aquinas’ analysis of human nature is dependent on philo-
sophical claims found in Aristotle’s Nicomachean Ethics, Metaphysics, and De 
Anima.

A living disposition is the capacity, active potency, or drive that all liv-
ing beings possess that enables them to continue in existence. Had humans 
evolved or been created differently, there might be a different set of dispo-
sitions that comprise their set of essential properties. This living disposition 
is similar structurally to what Hart (1961, 190) calls the natural necessity of 
“survival.” In a similar fashion, one of the rational dispositions is the capacity 
that humans exhibit to know, which is best described as an innate curiosity. 
Aquinas was familiar with the opening passage in Aristotle’s Metaphysics indi-
cating that “[a]ll human beings, by nature, desire to know” (Metaph. 980a25). 
Aquinas argues that this rational disposition is only developed when a hu-
man knows what is true. This “rational curiosity” is analogous to what Fuller 
(1964, 185) calls “communication.”10 Finnis (1998, 81) describes this structure 
in the following way: “The order Aquinas here has in mind is a metaphysi-
cal stratification: [1] what we have in common with all substances, [2] what, 
more specifically, we have in common with other animals, and [3] what is pe-
culiar to us as human beings.” C. Ryan (1965, 28) writes that these three gen-
eral aspects of the human person are “the good of individual survival, biologi-
cal good, and the good of human communication.”11 Golding (1974, 242–3) 

10 In this part of his account of natural law, Fuller refers explicitly to Aquinas’ Summa Theo-
logiae.

11 C. Ryan’s analysis is one of the best overall succinct accounts of natural law theory, expli-
cating many concepts in the writings of Aquinas.
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refers to the living dispositions as the “basic requirements of human life,” the 
sensitive dispositions as the basic requirements for the “furtherance of the hu-
man species,” and the rational dispositions as the basic requirements for the 
“promotion of (a human person’s) good as a rational and social being.” The 
purpose of Aquinas’ argument here is to elucidate and understand in a gen-
eral fashion those dispositional properties that are central to the concept of a 
human being.12

Metaphysical realism, as Simon (1965, 7–8) argues so well, is a necessary 
condition for an adequate theory of natural law. Aquinas’ account of natural 
kind is similar to what Kripke (1971, 144–6) calls the “metaphysically neces-
sary,” which is a truth that is dependent on reality. This concept is not a mere 
convention of human language. Hence, the “metaphysically necessary” is co-
extensive with “synthetic necessity” (as discussed above). Kripke argues that 
the proposition “Water is H2O” is a metaphysically necessary truth because 
something would not be water if it were not H2O. This is the essence, or what 
Kripke calls the natural kind, of water. This structure is the nature of the kind 
of thing water is, and it is, Kripke argues, true in all possible worlds. Kripke’s 
concept of the metaphysically necessary seems commensurate with what Aqui-
nas holds.13

This account of a natural kind reflects Aquinas’ claim that all human per-
sons possess the quiddity of human nature, that is, they share the same set 
of fundamental properties that constitute human nature. This would hold, in 
principle, in all possible worlds. To help elucidate this claim, one might ex-
plain, for instance, how Aquinas refutes the Latin Averroists on the structure 
of human nature regarding the separated agent intellect. Aquinas argues that 
whatever we name by human intelligence—what Kripke would say we “rig-
idly designate”—is not part of what we name by a separated agent intellect. 
Of course, human knowers might be mistaken in their attempts to understand 
the specific set of properties that determine a natural kind. Aquinas often re-
marks about the difficulties encountered in this epistemological enterprise. 
That this is a difficult enterprise is, however, a different question in the phi-
losophy of mind; it does not diminish the need for a set of causal properties in 
reality that serve as the foundation for the natural kind. In this regard, Aqui-
nas is an essentialist in his theory of natural kinds. This is what underlies the 

12 Nussbaum (1993, 263–4) offers eight properties that she claims “we can nonetheless iden-
tify [as] certain features of our common humanity, closely related to Aristotle’s [and Aquinas’] 
original list”; they are mortality, the body, pleasure and pain, cognitive capability, practical rea-
son, early infant development, affiliation or a sense of fellowship with other human beings, and 
humor. 

13 Cf. Ayers 1981, 248, who argues that Kripke’s view “is not at all unlike Aristotelian doc-
trine.” For Aquinas, like Aristotle, an account of a human essence is more than a modal necessity. 
Aquinas intends a de re (about things) necessity and not a de dicto (about language) necessity, 
which entails that this is a synthetic necessary claim about the nature of reality.
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frequently made claim that Aquinas is a “moderate realist” in his theory of 
essences.14

Aquinas’ account of natural law requires as a necessary condition an onto-
logical theory of natural kinds because he must account for the regularity of 
the world. He accomplishes this through his theory of essence, which in turn is 
rooted in his account of substantial form (or formal cause). Once Aquinas has 
provided his theory of essence, he has the blocks in place needed to develop 
his moral theory of natural law. This suggests that Aquinas views moral theory 
as a “second order inquiry.” It is second order because it follows from the pri-
mary ontological theory of the natural kind of human nature.

Natural law for Aquinas is thus best understood as rooted in the set of 
dispositional properties that comprise human nature. Following in the foot-
steps of British empiricism, most analytic philosophers consider a disposition 
to be a property like “fragility,” understood as a fixed, closed set of math-
ematical properties. A disposition for Aquinas is more than this, though; it 
is a built-in property that tends toward the completion of its development 
in some way or other. It is not reducible to the capacity to be “acted upon.” 
A disposition in the human essence is an Aristotelian “active potency” or an 
“active power.” A biological disposition would be, for example, the built-in 
tendency of an acorn to grow into an oak tree. If certain material conditions 
are present, the thing will do X, which is to develop in a structured manner 
toward a certain end. In the case of a passive power like solubility, on the 
other hand, an external cause determines whether or not the thing does X 
(that is, dissolves).

When the set of dispositional properties has developed properly in human 
persons, this results in eudaimonia, felicitas, or beatitudo, all of which mean 
“happiness,” “functioning well,” or “flourishing.”15 Nonetheless, with any dis-
positional natural kind, to function well is to develop the dispositions or ca-
pacities according to the nature that it has. Using the hylomorphism concepts 
(i.e., concepts using matter and form as fundamental principles) common to 
Aristotelian texts, the development of the dispositional properties of the sub-
stantial form, which is the formal cause, is to reach the final cause.16 In the 
case of human nature, the moral agent attains flourishing when the supreme 
set of dispositional properties determining the human essence—that is, the liv-
ing, the sensitive, and the rational dispositions—is developed in a harmonious, 

14 For example, Copleston (1957, 151–4) provides an illuminating discussion of these issues 
dealing with the problem of universals in medieval philosophy.

15 In contemporary discussions of Aristotle’s moral theory, Anscombe 1958 and Foot 1978 
began writing about Aristotelian eudaimonia, which they called “flourishing.” Finnis 1998, 115, 
uses “integral human fulfillment” to elucidate a more contemporary reading of eudaimonia.

16 Hochberg 2001 claims that the modern analytic philosopher Gustav Bergmann, near the 
end of his academic career, considered claims similar to the hylomorphic concepts found in Aris-
totle and Aquinas.
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self-actualized manner. This Aristotelian account of flourishing, in turn, is the 
very foundation of Aquinas’ natural law theory of morality.

Aquinas’ metaphysics and philosophy of mind are such that a human 
knower can determine, theoretically at least, the concept of an essence with-
out any appeal to God’s existence or God’s providence. Knowers are aware 
of the content of a human essence just as they know any other natural kind, 
which is through the process of abstraction from phantasms17 by means of the 
“active intellect” (intellectus agens). Finnis (1982, 400) offers a similar position 
on this issue: “For Aquinas, there is nothing extraordinary about man’s grasp 
of the natural law; it is simply one application of man’s ordinary power of 
understanding.”18 The important point is this: Knowing an essence is, in prin-
ciple, a human activity undertaken in the normal human ways of knowing.19

Natural law is the foundation for moral development in Aquinas. Like 
Aristotle, Aquinas assumes that flourishing means that a human’s nature has 
reached the development of the basic dispositional properties by which it is 
defined. It is this set of dispositional properties that comprise the basis for nat-
ural law. Natural law for Aquinas thus is not an unwritten set of commands 
built into the human conscience; it is not the unwritten law in the mind of 
God as Antigone seems to imply (see Chapter 1, Section 1.6.2 of this volume); 
nor is it the understanding of right reason articulated by the Stoics.

Because morality, for Aquinas, depends upon the development of these dis-
positional properties, the first principle of practical reason is “good is to be 
done and pursued, and evil avoided.” Following Aristotle, Aquinas argues that 
the good by definition is defined in terms of an end. In On the Nature of Truth 
(De Veritate), Aquinas writes: “All things found to have the criterion of an end 
at the same time meet the criterion of a good” (21, I). Hence, the end, which 
is the good, is the development of the dispositional properties. There are as 
many goods as there are ends. Aquinas adopts a set of goods that are incom-
mensurable, which means that one good or end is not reducible to another. 

17 Often “phantasm” is rendered as “image.” However, a consistent analysis of the concept 
of phantasm is more complicated. Each of the three internal sense faculties in Aquinas’ philoso-
phy of mind has its own unique phantasm. For further discussion, see Lisska forthcoming.

18 In commenting on Finnis’ work, Covell (1992, 222–3) writes: “In Natural Law and Natural 
Rights, [Finnis] claimed that the principles of natural law admitted of an entirely secular deri-
vation, which involved no metaphysical assumptions regarding the existence, nature or will of 
God.”

19 While Finnis would agree on the role of God in Aquinas’ account of natural law as de-
veloped in this chapter, nonetheless he would not accept the totality of the account of human 
essence and its relation to natural law theory articulated here. Finnis rejects basing natural law 
theory on what he calls “philosophical anthropology.” Resolving this debate, however, is beyond 
the limits of this inquiry. For a complete analysis of these meta-philosophical differences in read-
ing Aquinas on natural law, see Lisska 1996, chaps. 6–7; an earlier version of this argument is 
found in Lisska 1991. McInerny 1998 refers to Finnis’ position as “doing natural law without 
nature.”
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Aquinas’ analysis thus does not require that the good be defined in terms of a 
single natural property. This incommensurable character of goods is a neces-
sary condition for understanding Aquinas’ natural law theory.

Once Aquinas has determined the justification for his theory of natural 
kinds, two additional questions arise: (1) Is an instance of a natural kind itself 
self-explanatory and totally independent, or, in the ontological order, is it a de-
pendent being? (2) How does one introduce a theory of obligation into what is 
a theory of ethical naturalism?

In response to the first question, what if a philosopher who adopted a the-
ory of natural kinds accepted an evolutionary theory and offered the follow-
ing retort: “Well, natural kinds are what they are through some evolutionary 
process, and we really cannot say anything more; they are just there!” At this 
particular juncture, Aquinas and the evolutionist philosopher are on the same 
level. Both could, eventually in response to the second question, articulate a 
theory of natural duties based on the developmental properties of a natural 
kind. The evolutionist philosopher, like Aristotle, believes that the develop-
ment of a moral theory from his metaphysics is the best that one can do.

What does Aquinas do now? Aquinas, to use a favorite metaphor of Co-
pleston (1965), must get the evolutionist philosopher on the metaphysical 
chessboard. Aquinas must convince the evolutionist philosopher that an analy-
sis of human nature, even as a natural kind, requires that a human person is a 
dependent being. This requires the “essence/existence” distinction.20 The es-
sence/existence distinction requires that there is a radical difference between 
the set of defining properties of an instance of a natural kind—the essence—
and the question of whether an individual with such an essence actually ex-
ists. Hence, there is a real distinction, Aquinas believes, between determining 
“what” a thing is and ascertaining “that” the thing exists. Here Aquinas must 
argue cogently that a dependent being, or “contingent being” in cosmological 
argument circles, requires a real relation with an independent, necessary be-
ing. God as the actus purus (“pure act of existence itself”) provides a response 
to the dependency question. Aquinas would recommend that the evolutionist 
philosopher consider the “Third Way” in the Prima Pars of the Summa Theo-
logiae, which is the argument that contingent beings entail a necessary being 
(STh Ia.2.a.3). Only at this juncture in Aquinas’ metaphysical scheme does 
God enter the analysis. God, as a necessary being whose essence is existence, 
provides the response to this further question about the dependent character 
of individuals of natural kinds.

Any philosopher—theist, atheist, or agnostic—could still construct a theory 
of natural law based on natural kind theory rooted in dispositional properties. 

20 This is a distinction that Aristotle did not make. For a discussion of the difference between 
Aquinas and Aristotle on the essence/existence distinction, see Owens 1993. See also Wippel 
2000.
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What Aquinas provides additionally is an explanation rooted in the concept 
of dependency. The moral theory proposed by the evolutionist philosopher 
would be similar structurally to the moral theory that Aristotle articulated in 
Nicomachean Ethics. Aquinas would remark that this theory is not a false mor-
al theory but an incomplete one. Ultimately, the concept of essence depends 
for a complete metaphysical explanation on the archetype of human nature—
the foundation for the natural kind—that subsists in the divine mind. If one 
asks about an interpretation of scriptural passages concerning human beings 
made in the image and likeness of God, Aquinas borrows the archetype lan-
guage acquired from Augustine and Plato. If one asks the dependency ques-
tion, then Aquinas introduces the essence/existence distinction. Both of these 
points go beyond the direct development of natural law theory based funda-
mentally on Aristotelian eudaimonism.

The second question Aquinas must address concerns the justification of a 
theory of obligation within the context of this account of ethical naturalism. 
The “metaphysics of finality” (see Gauthier 1959, 47–8; Veatch 1985, chaps. 
1–2) claims that the concept of obligation can be derived from the very struc-
ture of a dispositional view of essence. The teleological analysis developed in 
Aquinas differs radically from any teleological analysis found in either nine-
teenth-century utilitarianism or twentieth-century naturalism rooted in utilitar-
ianism. Utilitarianism is the moral theory that argues that an action is right if it 
produces the greatest amount of pleasure for the greatest number of people. 
Naturalism refers to the claim that moral values are reducible or definable in 
terms of naturally occurring qualities or properties. Bentham (1843) dismisses 
natural law and natural rights theory, claiming that it is “rhetorical nonsense—
nonsense on stilts.” For Aquinas, the “end” is built into the very ontologi-
cal structure of the disposition. This is why a dispositional theory of essence 
is necessary for Aquinas’ theory of natural law. The end to be attained is not 
a subjective desire or wish on the part of the agent; rather, it is determined 
ontologically by the dispositional property. It is the final cause determined by 
the formal cause. The human essence as a set of dispositional properties deter-
mines the ends to be attained. The ends are not determined by the arbitrary, 
subjective preferences or aspirations of the agent. The “final cause” in Aris-
totelian theory is determined by the metaphysics of human nature, which is 
based on the dispositional structure of the formal cause. The result is a natural 
law theory “without stilts.”

An objection common in twentieth-century analytic philosophy (see Moore 
1903, 13–20) to all forms of ethical naturalism is the so-called “naturalistic 
fallacy.” This mistake allegedly occurs whenever one tries to derive a value 
statement (or an “ought” statement) from a factual statement (or an “is” state-
ment), for example, “X is pleasant, therefore X is good.” The assumption here 
is that any form of ethical naturalism is ensnared in this fallacy. In response, 
one must consider the structure of this purported fallacy, which is rooted in 
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the ontological and moral theories of Moore. Moore’s ontological analysis of 
an object is reducible to a collection of simple properties. Given that the foun-
dation is a simple natural property, a value property must be “added onto” this 
simple natural property—like a layer of paint put on a chair. Moore concludes 
that this “addition” is, by definition, fallacious.

The natural law response to Moore is that the fundamental properties are 
not simple but dispositional. Hence, the end—what Aquinas calls the final 
cause—is the development of the properties in the essence—what Aquinas 
calls the formal cause. Given this analysis, the end, which is the good, is not an 
additional property but the development or completion of an entity’s disposi-
tional property. The charge of the naturalistic fallacy brought against Aquinas’s 
metaethics is thus met.

12.5. Human or Positive Law

Once Aquinas’ view of natural law has been understood, articulating his ac-
count of positive or human law is a simple extrapolation from natural law. 
Positive law is the formulation and promulgation of statutes that “ensure the 
smooth running of the commonwealth” (Comm. Eth. V.2). Aquinas adopts Ar-
istotle’s concept of the common or public good, for he agrees with Aristotle 
that all humans are by nature political or social beings. The purpose of positive 
law is to establish and to enhance the general conditions that make the com-
mon or public good possible. In On Kingship I, Aquinas writes that “if by na-
ture, human persons are to live together, then the community they form must 
needs be ruled [...]. Any organism would disintegrate were there no unifying 
force working for the common good of all the members” (Aquinas, On King-
ship, I.1 no. 8). Hence, positive law is the set of prescriptions made, articu-
lated, and promulgated by the person or persons in authority for the smooth 
functioning of the community for the common or public good.

What interested Aquinas is what we call criminal law; he is less concerned 
about procedural law. Aquinas appears to have no concept of what Hart 
(1961, 91–6) refers to as secondary rules of law. A secondary rule is a rule of 
procedure that helps eliminate problems in what Hart calls the primary—or 
moral—rules of a society. According to Hart, law is the union of primary and 
secondary rules, where the secondary rules are the rules of (1) recognition (to 
identify a law as a law), (2) change (to provide for an orderly process of change 
in the laws), and (3) adjudication (to remedy the problem of inefficiency in the 
legal system by conferring powers or abilities on a person in charge).

In matters regarding the extent and pervasiveness of the legal system, Aqui-
nas is probably best categorized as a legal conservative. Sigmund (1993, 230) 
notes that “Lord Acton described Aquinas as ‘the First Whig’ or believer in 
the limitation of governmental power.” Aquinas, quoting Isidore, writes that 
the primary purpose of law is to protect the innocent: 
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We remember what Isidore once wrote: “Human laws have been made so that human audacity 
might be held in check by their threat, and also so that the innocent might be protected from 
those exerting evil; and among those capable of doing evil, the dread of punishment might pre-
vent them from undertaking harm.” It should be noted, however, that these matters are most 
important and necessary for human beings. Therefore it is necessary that human laws should be 
made. (STh IaIIae.95.a.1, sed contra)

Hence, Aquinas does not appear to accept that the role of a legal system is to 
foster social change, or other more modern conceptions of the legal enterprise.

Although Aquinas maintains that laws should promote the common good, 
as a legal conservative he believes that they should have limited scope: “[H]
uman law does not forbid all vices, from which virtuous persons keep them-
selves, but only the more serious vices, which the majority can avoid, and 
principally those that harm others, and which must be prohibited in order for 
human society to survive” (STh IaIIae.96.a.2). He also notes that “human law 
cannot forbid all and everything that is against virtue; it is sufficient that it for-
bids actions that go against community life” (STh IIaIIae.77.a.1, ad 1). These 
passages indicate, furthermore, that Aquinas would not accept a position of 
moral perfectionism in the law.21 Note the following passage from Summa 
Theologiae:

So also in human government, it is right for those who are in authority to tolerate some evil ac-
tions so as not to hinder other goods or to prevent some worse evil from occurring. As Augustine 
writes in On Ordination (II. 4): “If one suppresses all prostitution, then the world will be torn 
apart by lust.” (STh IIaIIae.10.a.11)

In addition, Aquinas agrees with Augustine that an “unjust law is no law at 
all”:

A law is unjust when it is contrary to the human good and contrary to the things we have dis-
cussed above: Either from the end as when a person presiding imposes a law with undue burdens 
or prescribes a law which does not pertain to the commonweal of the society but rather to his 
own proper desires and glories. Or even on the part of the author, as when someone makes a 
law beyond the power commissioned to him. Or also from the very form, for example, as when 
burdens are dispensed unequally upon members for the community, even if they are ordained to 
the common good. Cases like this are more like acts of violence than laws, because, as Augustine 
writes, “A law that is not seen as just is no law at all.” Hence, such laws do not oblige in the mat-
ter of conscience except perhaps in order to avoid scandal or a disturbance. (STh IaIIae.96.a.4)

This is the passage to which Martin Luther King, Jr. (1963) refers in his A Let-
ter from a Birmingham Jail. Aquinas argues that if a positive law hinders the 
development of human flourishing, then that law basically is unjust. It follows 

21 Commenting on these issues, Finnis (1998, 228) writes: “Aquinas’s position remains firmly 
outlined [...]: Those vices of disposition and conduct which have no significant relationship, di-
rect or indirect, to justice and peace are not the concern of state government or law. The position 
is not readily distinguishable from the ‘grand simple principle’ [...] of John Stuart Mill’s On Lib-
erty.”
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that an unjust law fails to meet the criteria for justification as articulated by 
the natural law. Nonetheless, while Aquinas did propose that an unjust law is 
no law at all, given his conservative bent, he argues that conditions must be 
extreme before even an unjust law ought to be overturned. In On Kingship, he 
writes the following about tyranny:

Finally, provision must be made for facing the situation should the king stray into tyranny. In-
deed, if there be not an excess of tyranny, it is more expedient to tolerate the milder tyranny for 
a while than, by acting against the tyrant, to become involved in many perils more grievous than 
the tyranny itself [...]. This is wont to happen in tyranny, namely, that the second becomes more 
grievous than the one preceding, inasmuch as, without abandoning the previous oppressions, 
he himself thinks up fresh ones from the malice of his heart. (Aquinas, On Kingship, I.4 nos. 43 
and 44)

12.6. Divine Law

In Aquinas’ analysis of law, divine law and eternal law are neither identical 
nor coextensive. Divine law primarily reduces to the commandments of God, 
which are the prescriptive propositions found in the scriptures. This is part of 
what Aquinas would call “revelation.” For Aquinas, like many medieval phi-
losophers and theologians, faith is fundamentally propositional; part of what 
is meant by revelation consists in the set of propositions found in the scrip-
tures. The passages in the scriptures are statements that are to be accepted and 
believed on the word of God. Faith is not reducible to a commitment, which 
is an understanding of faith that has pervaded religious discussions since the 
time of the Reformation.

Given this account, the role of divine law, as manifested in the propositions 
found in the scriptures, is conceived as a cognitive and prescriptive divine 
process by which God assists human beings to live morally appropriate lives. 
An analogy in Aquinas for the role of divine law is his requirement that God 
provide revelation—that is, scriptural passages—indicating his own existence. 
When discussing the proofs for the existence of God, Aquinas argues that 
there is a moral necessity on God’s part for divine revelation (STh Ia.1.a.1), 
because the sustained philosophical analysis required to establish the existence 
of God is a difficult enterprise. Hence, those demonstrations can be mastered 
by only a few, only after much time and effort, with a genuine possibility of 
making serious conceptual mistakes in the process of developing a sophisti-
cated metaphysical demonstration. Since it is immensely difficult to apprehend 
a metaphysical proof for the existence of God, Aquinas argues that revelation 
from God is morally necessary for nearly everyone because knowing that God 
exists is a necessary condition for human beatitude.

A similar argument holds for the role of divine law concerning the moral 
maxims that are necessary for embarking on the process of a complete moral 
life. Aquinas argues:
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Because there is always an unclarity and lack of certitude in human judgments, especially on con-
tingent and particular matters, it follows that different human beings will make different judg-
ments about different kinds of actions; it sometimes happens that not only diverse but sometimes 
contrary laws come about. Therefore, so that a human person might be free from all doubt about 
that which must be done and that which must be avoided, it is necessary that in the matter of 
right actions, a human being should be directed by being given a divine law, from which law one 
is not able to go astray. (STh IaIIae.91.a.4)

Developing a moral system that is rooted in Aristotle’s naturalistic philosophy 
would also require difficult and controversial arguments drawing on meta-
physics, philosophy of mind, action theory, and philosophical anthropology. 
Hence, Aquinas proposes that the Ten Commandments are God’s way of as-
sisting limited human beings to understand the role and content of moral law. 
These moral maxims are necessary conditions for human well-being. From this 
analysis, it follows that Aquinas differs from several earlier medieval philoso-
phers who suggested that the divine law and the natural law are co-extensive. 
For example, canonist Huguccio (d. 1210) writes: “Likewise, in a fourth sense, 
the divine law, that is, what is contained in the law of Moses and the evangeli-
cal law, is said to be a natural law” (Huguccio, as quoted in Porter 1999, 133). 
Aquinas rejects Huguccio’s interpretation of natural law.

From the fact that the divine law helps illuminate what the natural law pre-
scribes, it is impossible for divine law—or any form of theological definism—
to be in opposition to natural law. In his metaethics of moral maxims, Aquinas 
is not an advocate of divine prescriptivism (i.e., a theory that asserts that an 
action is right by the very fact that God commands or prescribes such an ac-
tion to be undertaken). Since human nature is a copy of the divine archetype 
in the divine mind, the maxims of natural law follow from this essence. If God 
were to command a moral maxim in opposition to the content of the human 
essence, this would render God an inconsistent being. What Aquinas suggests, 
furthermore, in opposition to an argument made by William of Ockham (Rep. 
IV.Q9, E–F), is that God, as a rational being, cannot command human beings 
to undertake actions that are in opposition to the precepts of the natural law. 
There are indications that ultimately Ockham is a proponent of divine pre-
scriptivism in justifying the moral law.22 If Ockham is a proponent of a form 
of divine prescriptivism, then moral prescriptions are justified principally from 
the will of God. If the foundation of a moral theory is the very prescription or 
command uttered by God, then it follows that it is the will of God command-
ing that provides the final metaethical justification for an act’s moral quality. 
Hence, some form of voluntarism follows from prescriptivism, because pre-
scriptivism removes any cognitive content that might serve as a foundation for 
a moral judgment. Aquinas would not accept this position because, for him, 
human nature plays the necessary cognitive role. At root level, a fundamental 

22 A more thorough discussion of Ockham’s position on moral theory is found in Chapter 13.
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voluntarism runs through the Franciscan tradition, which Ockham upholds, 
that is in opposition to the preeminence of the intellectualist tradition to which 
Dominicans such as Aquinas adhere.

While Aquinas was a member of theology faculties most of his scholarly 
life, he was also a sophisticated philosopher in the Aristotelian tradition. One 
can structure a philosophical argument of natural law independently of Aqui-
nas’ system of theology (see Veatch 1971, 4; Lisska 1996, chap. 5). This is not, 
of course, to deny that there are theological elements in Aquinas’ account of 
natural law. However, what one needs to do is develop the structure of the 
philosophical argument as far as possible in conceptual isolation from the the-
ology. This entails that Aquinas’ account of natural law, while certainly prof-
iting from the theological milieu of the late-twelfth and thirteenth centuries, 
nonetheless can be held accountable on philosophical grounds. In addition, 
Aquinas always argued that theology complements philosophy. An important 
maxim he affirms is that “grace perfects nature.” Hence, the natural order 
must be in a suitable condition before grace can have any application. That 
this concept is opposed by reformation theologians is not to be denied. In this 
dimension of what later historians would call the “faith/reason” problem, the 
thirteenth century philosophy of Aquinas is distinct categorically from Refor-
mation theology.23

A puzzling item connecting Aquinas’ theology and philosophy concerns 
the role of “natural” happiness in his system. There are two parts to this issue. 
First, Aquinas, as a theologian, postulates that full human happiness—what he 
calls “perfect happiness”—occurs only in the afterlife when the human intel-
lect exercises a direct intuitive relationship with the Godhead (STh IaIae.3.a.6, 
8). He argues, however, that this perfect happiness is not achieved without su-
pernatural grace, which he calls “the light of glory.” This is, to be sure, a theo-

23 Some recent scholarship on the writings of Aquinas proposes that Aquinas adopted more 
of a theological principle than a philosophical one. Jordan 1993 affirms this interpretation. Wip-
pel 2000, to the contrary, argues that one can articulate independently and consistently a phil-
osophical position, especially in metaphysics, from Aquinas’ texts. Tugwell (1988, 257–8) pro-
vides probably the best succinct analysis of this issue: “Gauthier argues that Thomas’ concern 
was always theological, even in his ‘philosophical’ writings, but his critics have pointed plausibly 
enough to signs that Thomas did have a serious philosophical purpose and that he was interested 
in clarifying Aristotelian philosophy in its own right. Probably there is no real contradiction be-
tween the two positions. As we have seen, Thomas’ own theology drove him to recognize the 
importance of philosophy as a distinct discipline, if only because philosophical errors that might 
threaten faith need to be tackled philosophically. But his philosophical interests were not just 
apologetic. He was surely sincere in believing that the theological attempt to understand faith is 
essentially at one with the universal human attempt to understand reality. In his last years, as we 
have noted, the philosophers seem to have been more enthusiastic about Thomas than many of 
his fellow theologians were; it is quite likely that he in return found the philosophers more conge-
nial than some of the theologians. He believed that the best way to discover the truth is to have a 
good argument, and in this he was being true to the tradition of Albert and indeed St. Dominic.”
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logical dimension beyond the philosophy of Aquinas’ system. What Aquinas 
argues is that the natural law has limits, but that, like any philosophical theory, 
it can be judged satisfactory or not from a philosophical perspective. Second, 
even Aristotle (EN II.8.1101a19) argues that it is difficult for human agents 
to attain a complete degree of happiness in this life, which is the only life that 
Aristotle understood. Commentators like McInerny (1992, 39, 173–7) argue 
that Aristotle’s position on happiness entails that human happiness is at best 
episodic. Aquinas considers this position when he argues that the complete 
happiness of a human person can be attained only in the afterlife. However, 
Aristotle also suggests in Book I of the Nicomachean Ethics that his system of 
moral theory is the best that one could do. Aquinas follows Aristotle in these 
judgments. Nonetheless, in this life, humans can attain only incomplete or im-
perfect happiness; only in the afterlife is complete or perfect happiness pos-
sible. Aquinas would be in full agreement with Adler, who proclaims: “Aris-
totle’s Nicomachean Ethics is the only sound, practical and undogmatic moral 
philosophy in the whole Western tradition” (Adler 1990, 254).

12.7. Punishment

While many medieval philosophers appear to adopt some form of a retribu-
tivist theory of punishment, several texts indicate that Aquinas argues more 
for a consequentialist justification of punishment. A consequentialist theory 
of punishment bases the justification for punishment in some manner on the 
consequences of punishment. A retributive theory of punishment, on the oth-
er hand, bases the justification for punishment on the need to atone for the 
guilt arising from committing an immoral or illegal act. Aquinas considers the 
nature of punishment while elucidating his general account of the virtue of 
justice in Summa Theologiae, but writes sparingly about the nature and con-
ditions of justice. Nonetheless, in considering divine justice, he adopts a re-
tributivist position, suggesting that because a sin has been committed against 
God, it must be rectified through the bestowing of punishment by God. Yet 
when Aquinas considers punishment in the human legal sphere, he appears 
to adopt more of a consequentialist position. He is more interested in the ef-
fects that punishment will have. At times, he is interested in the reformation 
of the evildoer; at other times, punishment seems to be justified by appealing 
to the effectiveness of deterrence. Yet the consequentialist dimension always 
appears to require that the party to whom the punishment is administered is 
guilty. Hence, it would seem that Aquinas, in the matter of temporal punish-
ment, adopts a mixed theory of punishment, which would be a middle ground 
between a strict consequentialist and a strict retributivist position.

Aquinas upholds capital punishment, and he appeals, strangely enough, to 
a sort of consequentialist utilitarian argument in defending it. His argument 
appears to be that criminals who undertake heinous crimes have violated the 
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conditions for the public good and have thus forfeited their rights to be mem-
bers of the society. In the later sections of the Summa Theologiae, Aquinas 
writes: “In this life, there is no punishment for punishment’s sake. The time 
of the last judgment has not yet come. The value of punishment is medicinal 
and insofar as it promotes public security or the cure of the criminal” (STh 
IaIIae.68.a.1). In “Letter to the Duchess of Brabant,” Aquinas also writes, “In 
cases of extortion you should indeed punish severely, in order to deter others 
from undertaking such actions in the future” (Letter to the Duchess of Brabant, 
XIII).

These passages indicate that in matters of temporal human punishment, as 
opposed to divine punishment, Aquinas adopts a consequentialist model of 
justification. He maintains, though, what contemporary philosophers of law 
would consider a “mixed” consequentialist position. First, he appears to ac-
cept a general deterrence model of justification for punishment. In discuss-
ing the structure of human law, Aquinas notes that the fear of punishment is a 
motivation for obedience to the law, especially among the young. Punishment 
will deter others from undertaking criminal actions. Second, he adopts what 
we might call a reformative theory of punishment. In this case, punishment is 
to be administered so that the criminal might be “cured” and “reformed.” The 
justification for imposing punishment on the guilty person is in terms of the 
end result, whether it be the deterrence of future criminal actions or the re-
form and rehabilitation of criminals. These determinations are matters of hu-
man law, for Aquinas writes that “to specify a punishment according to the 
condition of the person and his offense belongs to the province of positive 
law” (STh Suppl. 52, ad 3).

Even though Aquinas adopts a consequentialist form of justification, be-
cause of his concept of human nature and the requirement of guilt, it would 
never occur to him to justify what Rawls (1955, 9) calls “telishment,” which is 
the punishment of an innocent person in order to achieve some social good. 
Aquinas argues that punishment is in some sense a part of the natural law. He 
writes that “the natural law decrees that a punishment should be inflicted for 
every offense, and furthermore it decrees that no one who is innocent should 
be punished” (STh Suppl. 52, ad 3).

12.8. The Virtue of Justice

Aquinas’ treatment of ius, which is often translated as “right,” begins in the 
Secunda Secundae of the Summa Theologiae, Question 57. This question im-
mediately precedes the general discussion of justice (iustitia). The term iustitia 
is derived from ius, which suggests that justice is a derivative of the term for 
right. Thus, ius is rendered as “the just thing.” Hence, a ius is a “right thing” 
that occurs among persons or between persons and things; in other words, it 
is the right thing that takes place in various human situations. Moreover, as 
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Villey (1983), McInerny (1992, 212), and Tierney (1997, 23) note, Aquinas’ ac-
count of ius is more understandable in relation to Roman law than it is in the 
context of modern rights theory. Roman law, and its ecclesiastical expression 
found in canon law, exerted a significant influence on Aquinas’ treatment of 
legal matters.

Aquinas writes that “it is proper to justice, in comparison with the other 
virtues, to direct human persons in their relations with others; this is true be-
cause justice denotes a kind of equality” (STh IIaIIae.57.1). In the second ar-
ticle of Question 57, Aquinas asks whether there is a ius that is natural and a 
ius that is positive. He responds affirmatively to both queries. A natural ius 
comes about by the very nature of the case, whereas a positive ius arises be-
cause of common consent either between private individuals or between the 
community and its citizens. Hence, a ius refers to an objective, relational state 
of affairs. This sense of ius is different from the account of a human right as ar-
ticulated by late medieval canon lawyers and by several late medieval and Re-
naissance philosophers. Many of these lawyers and philosophers began to use 
the term ius for “a right” in the modern subjective sense. For example, Suárez 
(1548–1617) reports that “according to its strict signification ius is called a 
kind of moral power [facultas] which anyone has concerning his own property 
or something due to him. So the owner of a thing is said to have a right in the 
thing and a workman is said to have a right to his wages” (Suárez, Leg. I.1.2.5, 
24, as translated in Tierney 1997, 50).24

Aquinas, it appears, no more than hints that from these natural proper-
ties rooted in human nature there might be developed what later philosophers 
would call natural rights. While Aquinas does not articulate a theory of natural 
rights, nonetheless one might propose a derivative theory; in this derivation, a 
right might be that which protects the development of dispositional proper-
ties. For instance, Aquinas argues that a principal living disposition is the sense 
of continuing in existence. This requires, so Aquinas writes, that it is immoral 
for one to engage in arbitrary killing. Hence, life is to be protected. This is 
what C. Ryan (1965, 28) calls the “biological good.” It follows that killing is to 
be avoided not because it is a divine commandment, but because killing frus-
trates or hinders the continual development of the natural dispositional prop-
erty to continue in existence. This is similar structurally to Hart’s concept of 
“survival” as a “natural necessity” (1961, 190–5). This natural law analysis en-
tails that evil—in this sense, a metaphysical evil—is the repression of a natural 

24 The historical development of the modern concept of rights is controversial, but there 
seems to be a scholarly consensus that the concept of a subjective natural right was developed by 
canon lawyers, philosophers, and theologians during the later middle ages. See Chapter 10, Sec-
tion 10.5, of this volume on medieval canon law and rights; Chapter 13, Section 13.4, on Ockham 
and natural rights; and Chapter 14 passim for early modern scholasticism and rights. See also 
Chapter 4, Section 4.8, and Chapter 6, Section 6.6, respectively, for controversies over possible 
ancient Greek and Roman antecedents of rights concepts.
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dispositional property. The same holds for the development of sensitive and 
rational dispositions and their opposing repressions. Nonetheless, Aquinas did 
not himself develop a theory of individual human rights. While Aquinas con-
trasted a “natural right” (ius naturale) with a “positive right” (ius positivum), a 
natural right in the modern sense is either absent from his thought or present 
only in an inchoate way.25

Finnis (1998, 187–8) notes that Aquinas adopts almost identically the con-
ceptual schema for justice as found in Aristotle’s Nicomachean Ethics. Finnis 
further reflects on this situation, indicating that Aquinas’ account of justice 
is limited because he tries to fit every aspect of the virtue of justice into the 
Aristotelian schema. Agreeing with Aristotle, Aquinas writes that justice “is 
a habit whereby a human person renders to each one what is due by a con-
stant and perpetual will” (STh IIaIIae.58.a.1). Aquinas argues that justice, by 
its very name and function, implies equality. Hence, justice entails a relation to 
another, for anything is equal never to itself, but always to another. Justice is 
twofold: universal and particular. First, universal legal justice is the virtue that 
directs human persons immediately to the common good or the public interest 
of the community. In addition, there is a second category of justice, namely, 
particular justice, which directs the human person immediately in matters re-
lating to particular goods and particular persons. In Question 61, Aquinas de-
lineates two categories of particular justice: commutative justice and distribu-
tive justice. Commutative justice deals with the mutual dealings between two 
persons. Distributive justice deals with the relations between the community 
itself and the persons in the community. In effect, this part of the virtue of jus-
tice oversees the distribution of the common goods of the community propor-
tionately to its citizens. Commenting on Aquinas’ exposition of the virtue of 
justice, Gilby writes about universal legal justice (iustitia generalis) and the two 
subsets of justice—commutative and distributive:

25 While Aquinas does not consider the concept of natural right directly, nonetheless, con-
temporary natural law philosophers like Veatch and Finnis, among others, argue that a philo-
sophical derivation of rights from Aquinas’ moral theory of natural law is possible: see Veatch 
1985; Finnis 1982 and 1998. According to Veatch, one determines a concept of “duty” based on 
the set of dispositions. A natural right becomes the “protection” of the duties that are derived 
from the natural kind of the human person. This proposed derivation, so Veatch suggests, lim-
its the present debate on the nature and scope of rights. One source of contention in Veatch’s 
analysis, however, is the discussion of positive and negative rights. Veatch argues that a theory 
of natural law can provide an analysis only of what he calls negative rights. A negative right is a 
protection (e.g., rights to property, life, and liberty). These are, Veatch writes, the “rights simply 
not to be interfered with” (Veatch 1990, 315). Positive rights, on the other hand, are entitlements 
(e.g., rights to education, health care, retirement benefits, and so forth). One might respond that 
Aquinas’ account based on the fundamental dispositions of the human person could justify a lim-
ited set of positive human rights. Space constraints limit the explication of this argument here, 
but see Lisska 1996, chap. 9.



308 TREATISE, 6 - FROM THE ANCIENT GREEKS TO THE SCHOLASTICS

Justice is an analogical value pitched at various levels according as it renders what is due for the 
common good of the political community (justitia generalis), to one private person from another 
(justitia commutativa), and to one person from the political group (justitia distributiva). (Gilby, 
intro. to STh, xv)

Aquinas sounds a bit like Rawls (1971, 85–6) in suggesting that justice is pri-
marily the fair dealings of the members of the society with one another and the 
fair dealing of the society itself with the members of the society. In some ways, 
Aquinas was ahead of his time in his rather sophisticated analysis of the virtue 
of justice as fairness.

A corollary of his account of justice is Aquinas’ discussion of the criteria for 
a “just war.” Aquinas writes on warfare in the Western Christian tradition, fol-
lowing in particular the insights of Augustine. Aquinas was never a pacifist, al-
though he argues that waging war must be a last resort. In Summa Theologiae, 
Aquinas puts forward his influential writing on what has become known as his 
just war theory; interestingly enough, the title of this question asks whether en-
gaging in a war is always a matter of sinfulness:

There are three conditions for a just war. First of all, the ruler under whom the war is to be en-
gaged must have the authority to carry out the war [...]. Secondly, a just cause is required—this is 
necessary so that those against whom the war is waged deserve such a response because of some 
offense on their part [...]. The third condition of a just war necessitates that those in charge of the 
community have a right intention in this matter, which is to achieve some good or to avoid some 
evil. (STh IIaIIae.40.a.1)

On this account, war may be carried out, to be sure, but one must make it per-
fectly clear that the war is purely defensive. Aquinas’ analysis seems to provide 
a retributive justification of war rather than a teleological justification.26

Aquinas was a thoroughgoing philosophical realist.27 His moral and politi-
cal theories depend necessarily on the essential properties that comprise na-
tures and essences of things in the external world. The theory of natural law as 
developed by Aquinas is thus principally a second-order inquiry, which is de-
pendent upon his analysis of Aristotle’s theory of the human person. Knowing 
the structure of a human essence and developing a moral theory of natural law 
on this human essence demonstrates Aquinas’ commitment to an intellectualist 
account of moral theory. His theory of natural law often serves as the para-
digm for an ontological theory of natural law moral and legal theory. Not only 

26 See Chapter 14 of this volume for discussion of further developments of just war theory by 
Vitoria and Suárez.

27 One should note that in their analysis of Aquinas’ account of truth, Milbank and Pick-
stock 1999 argue for a noncognitivist account of truth in Aquinas. In fact, Pickstock writes: 
“How should one respond to the death of realism, the death of the idea that thoughts in our 
minds can represent to us the way things actually are in the world? For such a death seems to be 
widely proclaimed by contemporary philosophers” (Pickstock 2000, 308). For a critical response 
to this postmodern interpretation of Aquinas’ concept of truth, see Kenny 2001.
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have scholars in jurisprudence recently re-discovered the texts and insights of 
Aquinas’ account of natural law, but the late-twentieth century also witnessed 
the revival of what has been called “virtue ethics,” and Aquinas’ moral theory 
based on Aristotle’s Nicomachean Ethics is a central part of those discussions. 
This adaptation of Aquinas’ moral realism has been used to respond to some 
versions of postmodernism, which reject any possibility of a legitimate rational 
inquiry into moral and legal matters. Aquinas is a bulwark of ethical natural-
ism based on an ontological theory of human nature.28

Further Reading

The authoritative English translation (with Latin text, footnotes, and generally 
excellent appendices) of Thomas Aquinas’ Summa Theologiae is the Blackfri-
ars edition under the editorship of Gilby in sixty volumes (1964–1980). An 
earlier translation by Shapcote has been reissued often. Lisska 1996 includes a 
translation of Questions 90–97, without the objections and responses. A criti-
cal Latin edition of Summa Theologiae, with the commentary of Cajetan, was 
published by the Leonine Commission. The Leonine edition of Aquinas’ Com-
mentary on the Nicomachean Ethics appeared under the direction of Gauthier; 
the most recent English translation is by Litzinger (1964). The best shorter 
biography of Aquinas is Tugwell 1988. Two more thorough biographical ac-
counts are Torrell 1996 and Weisheipl 1983. Finnis 1998 (chap. 1) is a short 
but reliable biographical narrative.

There is an extensive literature on Aquinas’ philosophy of law and espe-
cially his theory of natural law. Two periodicals, The American Journal of Juris-
prudence (formerly called Natural Law Forum) and Vera Lex, have published 
many articles on natural law moral and political theory. Important articles 
on Aquinas’ approach to natural law theory are by C. Ryan (1965), Hittinger 
(1993), and George (1992). Golding 1974 discusses the jurisprudential dimen-
sions of Aquinas’ theory. Donagan 1982 and Finnis 1998 are good accounts of 
the theory of action underlying Aquinas’ legal philosophy. Mitsis 2003 discuss-
es Aquinas in relation to the Stoics on virtue and natural law.

Earlier interpretations of Thomistic natural law theory are Maritain 1951, 
Simon 1965, and D’Entreves 1970. Sigmund 1988 contains thoughtful com-
mentaries together with a collection of twentieth-century analyses of Aquinas 
on natural law. Sigmund 1993 is a useful introduction to Aquinas and political 
thought.

The last half of the twentieth century saw a resurgence of interest in natural 
law moral theory and jurisprudence in English-speaking countries. Anscombe 
1958 challenges analytic philosophers to reconsider natural law theory in both 
Aristotle and Aquinas. MacIntyre 1984, 1988, and 1990 contain a reformula-

28 The author is grateful to Marianne Lisska for excellent proofreading assistance.



310 TREATISE, 6 - FROM THE ANCIENT GREEKS TO THE SCHOLASTICS

tion of Aristotelian and Thomistic moral theory. Hart (1961) contributes to 
this general revival of natural law jurisprudence with his claim about the “core 
of good sense in natural law jurisprudence” and his discussion of natural ne-
cessities. Fuller 1964 introduced the concept of “procedural” natural law.

Two opposing approaches to natural law emerged in the latter part of the 
twentieth century. Veatch 1971, 1985, and 1990 defend a more traditional Ar-
istotelian account, and McInerny 1992 and 1998 similarly offer a neo-scholas-
tic account of natural law. This approach is defended by Lisska 1996 and Hit-
tinger 1993. Opposed is the “new natural law theory,” articulated by Finnis 
1982, 1983, and 1998, drawing on the insights of Grisez (1965) who reformu-
lated the notion of practical reason. The essays in George 1993 bring natural 
law theory into discussion with Rawls, Dworkin, and other American liberal 
theorists. George 1999 is a systematic defense of the new natural law theory 
with a reply to critics who favor the traditional approach. The debate between 
these two camps has encouraged a deeper examination of the natural law tra-
dition and Aquinas’ place in it.

Porter 1999 and Trainia 1999 bring together Aquinas’ natural law theory 
with contemporary feminist philosophy. Dewan 2002 articulates some reserva-
tions about Porter’s rendition of Aquinas.



Chapter 13

PHILOSOPHY OF LAW 
IN THE LATER MIDDLE AGES

by Anthony J. Lisska and Brian Tierney1

13.1. Roger Bacon and John Duns Scotus

This chapter has a twofold purpose. First of all, it considers the development 
of natural law moral theory and jurisprudence in the work of certain philoso-
phers who followed Thomas Aquinas (ca. 1226–1274), including Roger Bacon 
(1214–1294), John Duns Scotus (1274–1308), John of Paris (d. 1306), Marsili-
us of Padua (1280–1342), and William of Ockham (1280–1347). Second, there 
follows an elucidation of the development of natural human rights theory. This 
deals with recent work in the history of human rights theory, arguing that sub-
jective human rights have an earlier appearance in Western jurisprudence than 
previous scholarship suggested.

Roger Bacon, possibly the most brilliant and independent of the Franciscan 
philosophers of the Middle Ages, is sometimes referred to as Doctor Mirabilis 
(the “Wonderful, or Marvelous, Doctor”). Greatly interested in the rise of natu-
ral philosophy occurring at this time,2 Bacon developed several philosophical 
themes that influenced his later Franciscan brothers. Bacon endorsed the prima-
cy of theology in matters of philosophy. He argued that metaphysics should be 
placed under moral theory, and that moral theory was subsumed under theology. 
The moral philosophy of Aristotle was inadequate, and moral theory was only 
rendered sufficient within the context of Christian theology. Theological issues 
thus became directive for philosophical matters, a position later Franciscans 
would also find attractive to a greater or lesser degree. One theological proposi-
tion concerns Adam’s Fall through original sin; Bacon believed that the Fall so 
impaired human understanding that genuine philosophical knowledge in the 
Aristotelian sense was nearly impossible to attain (Sinkler 1998, 634). His prin-
cipal work, the Opus Maius (The Major Work), was an encyclopedia of science.

1 Sections 13.1–3 and 13.5–6 were written by Anthony J. Lisska, and Section 13.4 was writ-
ten by Brian Tierney. All translations are by the authors unless otherwise indicated.

2 The important work of Moody 1975a, among others, offers original insights into the rise 
of science in the late-thirteenth and early-fourteenth centuries. There is some historical evidence 
that the condemnations in 1270 and 1277 by Bishop Stephen Tempier, the Archbishop of Paris, 
brought a chill to metaphysical and philosophy of religion efforts. He issued a set of prohibitions 
against holding certain philosophical propositions. While directed principally at various current 
interpretations of Aristotle, nonetheless several positions affirmed by Aquinas were included in 
this list. This less-than-friendly attitude toward ontological speculation forced philosophers to 
move toward empirical investigations of nature.



312 TREATISE, 6 - FROM THE ANCIENT GREEKS TO THE SCHOLASTICS

Duns Scotus is, to be sure, the most serious metaphysical philosopher of 
the three. Born in Scotland, Scotus, often called the Doctor Subtilis (the “Sub-
tle Doctor”) by historians of philosophy, exhibited such complicated argu-
ments that most scholars agree that this appellation is by no means unmerited. 
Unlike Aquinas, Scotus did not write a commentary on the Politics of Aristo-
tle. Scotus’ ethical writings are scattered among his other works, and he ap-
pears not to have written any lasting treatises dedicated to political issues.

In Scotus’ system, God’s will is preeminent. The will is the source of love, 
and hence divine love is the important principle in Scotus’ moral system. Given 
this, the first moral principle is that “God is to be loved” rather than “Good is 
to be done and evil avoided” (the latter of which Aquinas appropriated from 
Aristotle). The first two commandments of the Decalogue—and possibly the 
third commandment as well—are exemplifications of how divine love is to be 
followed by human persons. This is referred to by Scotus as the first tablet 
(tabula) of moral precepts. The metaphor here is the tablets on which Moses 
brought back the Ten Commandments from the mountaintop. Scotus argues 
that there is a category difference between the first three commandments on 
the one side of the tablet and the remaining seven, which he argues are on the 
second tablet. While the second tablet considers those actions that govern the 
actions of human beings among one another, the first tablet concerns a human 
person’s relationship and obligations to God. These commandments on the sec-
ond tablet, hence, have a different justification than do those on the first tablet.

As Scotus sees the function of natural law, the role of love or will is para-
mount, and the role of reason is secondary.3 The first tablet, according to Sco-
tus, followed necessarily from the fact that God exists. These precepts are 
independent of any divine command and cannot be changed or altered. The 
divine commandments in the second tablet are not self-evident (per se nota) 
to reason in the manner that the natural law principles of practical reason are 
in Aquinas’ account in his Summa Theologiae. On the contrary, their necessity 
follows from the fact that God commands them. Hence, this appears to be the 
beginning of a late medieval theory of divine prescriptivism, which holds that 
the validity of a moral precept depends fundamentally on the issuance of the 
command by God. Scotus is concerned about how much of the Decalogue is 
contained within a philosophical analysis of the natural law. He offers a dis-
tinction between those commandments that pertain strictly to the natural law 
and those that pertain to the natural law only in an extended fashion. In Ordi-
natio III (A Prescription III), Scotus writes:

3 The scholarly debate on the exact nature of voluntarism in Scotus is beyond the scope of 
this analysis. Nonetheless, Cross 1999, 89–95, argues that Scotus is not a divine command theo-
rist. Williams 1998, 214, on the other hand, holds that in some sense Scotus’ moral theory is root-
ed in the voluntarism of a divine command theory. Ingham 1993, 128, notes that “the intricate 
dynamic between reason and willing constitutes the core of Scotist ethics.”
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First of all, we deny that all the commandments of the second table pertain strictly to the law 
of nature. Secondly, we admit that the first two commandments belong strictly to the law of na-
ture. Thirdly, there is some doubt about the third commandment of the first table. Fourthly, we 
concede that all the commandments fall under the law of nature, but speaking broadly and in an 
extended sense. (Ordinatio III dist. 44; 294)

Scotus and Aquinas differ over which precepts found in the Decalogue per-
tain directly to the natural law and which precepts do not. For Aquinas, un-
like Scotus, all of the commandments of the Decalogue pertain necessarily to 
the natural law, either in a self-evident manner or through a process of deri-
vation by practical reason. Aquinas thinks that the commandments, as moral 
prescriptions, follow directly from a rational analysis of the content of human 
nature. Scotus, however, thinks that the rational analysis common to Aquinas’ 
rendition of moral principles is never a sufficient condition to justify the philo-
sophical content of natural law prescriptions.

A biblical issue prompted much if not all of this discussion. Scotus un-
derstood the Old Testament texts to report occasions when God command-
ed persons to undertake actions directly at variance with one or more of the 
commandments. God’s command to Abraham to offer his only son, Isaac, 
as a sacrifice to God, is probably the best known of these cases, although 
other Old Testament passages that worried medieval theologians involved 
the polygamy of some of the Patriarchs and the fornication of Hosea (Or-
dinatio III Suppl. dist. 37; 198–9). Given Scotus’ analysis, God could grant 
dispensations to the commandments contained on the second tablet. In ad-
dition, those commandments prescribing moral duties and obligations to 
one’s neighbor have obligatory or moral force only because God prescribes 
them. The prescriptions are not based upon any dispositional property or 
relation found in human nature, which differs radically from the Aristotelian 
analysis put forward by Aquinas in his Summa Theologiae (see Chapter 12, 
Section 12.4, of this volume). For on Aquinas’ account, the moral obliga-
tions found in the second tablet are derived necessarily from human nature. 
Just as God could not create a human person without the set of disposi-
tional properties found in the human essence, so too God could not create a 
human person for whom moral obligations based on natural law do not ap-
ply. For Aquinas, good Aristotelian that he was, a dispensation from a moral 
rule could occur only when the circumstances had become altered to such a 
degree that the commandment did not apply. Scotus, on the other hand, de-
nies that the only case for altering a moral command would be a change of 
circumstances. This position would apply to the precepts subsumed under 
the second tablet.

The difference between Scotus and Aquinas concerning the command-
ments is founded on the differing role of the intellect and the role of the will in 
their respective positions. In the Prima Secundae of Summa Theologiae, Aqui-
nas writes as follows about the preeminence of the intellect:
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It needs to be noted that, in the acts of the soul, the act that is essentially of one potency or habit, 
receives the form and species from the higher potency or habit; this is so because the inferior is 
ordained by the superior. Now it is obvious that, in a way, reason precedes the will, and reason 
ordains the act of the will: namely, insofar as the will tends to its object according to the order of 
reason, since the apprehensive power presents the object to the appetite. Therefore, the act by 
which the will tends toward some object or other that is proposed as good, in that it is ordained 
to the end by reason, is materially an act of the will, but formally is an act of the reason. (STh 
IaIIae.13.a.1)

While the importance of this distinction between the intellectualist and the 
voluntarist traditions has been downplayed in recent analysis of late medieval 
moral theory, nonetheless it appears that it is this distinction that forces Sco-
tus to limit inclusion of the second tablet’s commandments into his theory of 
natural law strictly considered. Scotus writes that “the divine will, which is the 
primary rule of everything that is to be undertaken and of all actions, and the 
action of the divine will, from which is the primary or first rule for action, are 
the principal source of moral rectitude” (Rep. IV, d.46, q.4, n. 8). Ultimately, 
an act is right and an object is good by the very fact that God wills the act 
to be right or the object to be good. Scotus writes that “the divine will is the 
cause of good objects and therefore by the very fact that something is willed 
by God, that very object is good [ipsum est bonum]” (Rep. I, d.48, q.unica). 
Scotus appeals to recta ratio (“right reason”), but right reason appears to be an 
awareness that something is reasonable because God wills it.

As a Franciscan friar, Scotus was interested in a proper analysis of the right 
to property and how such rights fit in with the vow of poverty that Francis of 
Assisi considered important for his friars. From these writings by Scotus and 
others emerged a more modern position on individual rights theory. Two ques-
tions direct the analysis that Scotus provides in Ordinatio IV: What is the jus-
tification for a person acquiring property in the first place? How can property, 
once obtained, be given or transferred to another person?

Scotus developed a response to the first query in the form of six conclu-
sions. Developing a philosophical rationale for the requirements of poverty ad-
vocated by his spiritual father, Francis of Assisi, Scotus argued that in the state 
of original justice, which was before the Fall of Adam and Eve, no one held 
any property whatsoever.4 On this matter, Scotus writes the following to sup-
port his first conclusion: “In the state of innocence, neither divine nor natural 
law provided for distinct ownership of property; on the contrary, everything 
was common” (Ordinatio IV, 220). In the Acts of the Apostles, one reads that 
“no one of them claimed anything as his own; rather, all things were held in 
common” (Acts 4:32). Scotus puts forward his second conclusion: “Our sec-

4 Scotus refers often in these discussions to Augustine. This illustrates a common thread in 
historical discussions of Franciscan philosophers that they were much taken with the philosophi-
cal and theological analyses put forward by Augustine.
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ond conclusion is that after the Fall of man, this law of nature of holding all 
things in common was revoked” (Ordinatio IV, 220). Scotus then proceeds 
with the third conclusion: “Once this natural law precept of having all in com-
mon was revoked, and thus permission was given to appropriate and divide up 
what had been common, there was still no actual division imposed by either 
divine or natural law” (ibid., 221). He next argues that the following fourth 
conclusion is entailed by the third: “It would follow from this that the first di-
vision of property was brought about by some positive legislation. To see why 
this division was just, therefore, we must look at why such a positive law would 
be just” (Ordinatio IV dist. 15, q. 2; 221). Scotus then articulates for his fifth 
conclusion what we might take to be a form of a consent theory of the origin 
of political authority:

Political authority, however, which is exercised over those outside [the family], whether it resides 
in one person or in a community, can be just by common consent and election on the part of the 
community [...]. [This] has to do with those who live together, even though there is no consan-
guinity or close relationship between them. Thus, if some outsiders banded together to build a 
city or live in one, seeing that they could not be well governed without some form of authority, 
they could have amicably agreed to commit their community to one person or to a group, and if 
to one person, to him alone and to a successor who would be chosen as he was, or to him and his 
posterity. And both of these forms of political authority are just, because one person can justly 
submit himself to another or to a community in those things which are not against the law of God 
and as regards which he can be guided better by the person or persons to whom he has submit-
ted or subjected himself than he could by himself. Hence, we have here all that is required to 
pass a just law, because it would be promulgated by one who possesses prudence either in him-
self or in his counselors and enjoys authority in one of the several ways mentioned in this conclu-
sion. (Ordinatio IV dist. 15, q. 2; 221–2)

This fifth conclusion is important in understanding Scotus’ political theory 
and his justification for positive law. His analysis of a “just law” upholds pro-
cedural rather than substantive natural law; a law is just only if a prudent per-
son in power exercises due authority and promulgates the ruling.5 Scotus’ sixth 
conclusion is: “The first division of ownership could have been just by reason 
of some just positive law passed by the father or the regent ruling justly or by 
a community ruling or regulating justly, and this is probably how it was done” 
(Ordinatio IV dist. 15, q. 2; 222).

The fifth conclusion concerning political authority expounded by Scotus is 
justly famous in the development of Western political theory. Harris argues:

5 Fuller 1964 distinguishes between procedural and substantive natural law. The former indi-
cates the process by which a law is determined and promulgated by the person in authority. Full-
er lists eight “rational principles” that a ruler must follow in order to pass a just and reasonable 
law. Substantive natural law, on the other hand, is the claim that a law is just only if it is in accord 
with the moral principles determined by human nature. This is often called the requirement for a 
“thick” rather than a “thin” theory of human nature. Aquinas’ account, discussed in Chapter 12 
of this volume, is a substantive theory of natural law.
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Scotus is important in the history of political science as one of the pioneers of modern social 
theory. His doctrines bear a strong resemblance to the later teaching of Locke. Scotus’ account of 
the social contract is a philosophic analysis of the origin of society. Society, he held, was naturally 
organized into family groups; but when paternal authority was unable to enforce order, political 
authority was constituted by the people. Accordingly all political authority is derived from the 
consent of the governed. (Harris 1937, 282)

Scotus next responds to his second query, which concerns the legitimate trans-
fer of property. In opposition to Aquinas, Scotus holds that private property is 
not a matter of natural law but is dependent on positive law. Transfer of prop-
erty is thus reducible to someone having the proper authority to carry out such 
an activity. This analysis also upholds procedural natural law. Harris provides 
the following account of the importance of Scotus’ treatment of property is-
sues:

Concern for the public welfare is the basis of Scotus’ economic doctrines. He regarded private 
property as a product of positive rather than natural law and insisted that property must not be 
administered in a way detrimental to the community. He formulated principles for the equitable 
employment of various commercial contracts, and while he accepted the current concept of a just 
price he recognized the social importance of a merchant class. (Ibid., 75)

Scotus argues that the question of happiness is determined ultimately by a 
divine principle. This is in opposition to the Aristotelian analysis adopted by 
Aquinas that happiness—eudaimonia—results in the fully functioning per-
son developing the dispositional human properties. In effect, Scotus is mov-
ing beyond what he takes to be the philosophical rationalism in moral theory 
expounded by Aquinas; Scotus emphasizes the role of divine love and divine 
will. This emphasis is further developed by his Franciscan successor William 
of Ockham (see Sections 13.3 and 13.4 below).

13.2. John of Paris and Marsilius of Padua 

Brief mention should be made of the Dominican friar John of Paris (d. 1306), 
who developed the concepts of his religious brother Aquinas. John of Paris 
can be regarded as a Dominican respondent to the early claims in the poverty 
debates mustered by the Franciscans.6 It is unclear historically how any rivalry 
between the Dominicans and the Franciscans contributed to these sometimes 
heated discussions. Certainly the respective founders of these two highly re-
garded mendicant orders of friars in the early thirteenth century, Dominic de 
Guzman and Francis of Assisi, knew and respected one another. Furthermore, 
Aquinas and Bonaventure, while often offering differing theological positions, 
held academic chairs at the University of Paris and teamed together in the 

6 For an extended discussion of the importance of John of Paris in the development of politi-
cal theory, see Coleman 2000, vol. 2, chap. 3.
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seemingly constant battles with secularists and with the faculty of arts at Paris. 
Whatever the state of these intramural debates, John of Paris wrote a series of 
essays entitled On Royal and Papal Power (ca. 1302) that exerted some degree 
of influence in the murky political and legal situations of the time, especially 
those dealing with debates between the papacy and various European mon-
archs.

John of Paris developed what has become known as the “Dominican posi-
tion” regarding matters of poverty and rights to ownership and use of proper-
ty. These concepts as spelled out by John are rooted in the texts of Aquinas. In 
his Summa Theologiae, Aquinas argued that the private ownership of a modi-
cum of material things beyond the barest necessities is part of the natural law 
in the present temporal circumstances. Ownership is not reducible only to a 
positive right as Scotus claimed. Since Aquinas adopted the theological maxim 
that “grace perfects nature,” his analysis of the natural world was always that 
it is a good, especially since it results from the creative forces of an all good 
God. There was, for Aquinas, a “truth in things,” which is called “ontological 
truth.” This means that things correspond to divine ideas in God’s mind. Since 
Aquinas argued that “Truth, Being, and Goodness” are convertible—that is, 
they are reducible to each other—he believed that the material world possesses 
an innate dimension of goodness because it had an innate dimension of truth 
and being. Given this account of the material world and its contents, it is not 
surprising that Aquinas would hold that it is natural for human beings to own 
and use a modicum of these contents and that a proper use is a reflection of 
the glory of divine wisdom. It is here that the Dominicans and the Franciscans 
parted company on the issues of the ownership and use of property. 

John of Paris defended Aquinas’ view on property. Like Aquinas, John ar-
gued in On Royal and Papal Power that the interpretation of absolute poverty 
defended by the Franciscans was at least muddled conceptually if not out-
rightly false. John based his analysis of private property on the Aristotelian 
theory of matter and form as the fundamental principles determining things 
in the external world. Simply put, matter, as the Aristotelian principle of po-
tentiality, is brought into act by form. What is true of the natural world, John 
argues, also applies to the world of human labor. Hence, material elements 
that are potentially products of manufacture or artifacts, only become artifacts 
by the agency of human persons. The importance of human agency in exer-
cising a craft—what Aquinas called an art, or “productive reason”—justifies 
the ownership by the craftsperson of the object produced.7 Hence, there is 
a “natural” reason and justification why one attains ownership over material 
things in the world. 

7 Aquinas argued that practical reason is “ordained to do something” (quae ordinatur ad 
opus). This “something” is either the undertaking of an action, which is morality, or the produc-
ing of an object or artifact, which is the exercise of an art or a craft.
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In the first quarter of the fourteenth century, Pope John XXII, in his battle 
with the Franciscans in general and William of Ockham in particular, sided 
with the Dominican position as articulated by John of Paris. One might sur-
mise a bit of self-interest on the part of Pope John in his resolution of these 
issues. If the radical Franciscan position was correct and if a necessary con-
dition for Christian perfection and purity was to emulate both Jesus (imitatio 
Christi) and the apostles in the renunciation of property ownership, then if the 
Franciscans attributed the ownership of their material goods to the pope, by 
definition the pope was a religious inferior.8 It is not difficult to see why an 
argumentative pontiff on the papal throne, as John XXII certainly was, would 
disagree vehemently with the Franciscans and side with the Dominicans.

In addition, John, following Aquinas, claims that the common or public 
good has its source in the natural law and that human persons are, by nature, 
social beings. It follows, then, that living in community is prior to any common 
agreement among members of a community either about living together in 
community or in the establishment of rights and duties. Thus, for John of Par-
is, the role of the community and the public good, as derivable from the natu-
ral law and not dependent wholly on the positive law, are aspects of a theory 
of ethical naturalism (i.e., the metaethical theory holding that moral terms are 
reducible to some natural fact in the world), as they were for his philosophical 
forebears Aristotle and Aquinas.

An important legal and political theorist of the early-fourteenth centu-
ry, Marsilius of Padua (1280–1342), often referred to as “Marsiglio,” is best 
known for his The Defender of the Peace (Defensor Pacis), published in 1324. 
Educated both at Padua and Paris, Marsilius appears not to have been a reli-
gious cleric, although he was a canon of the Cathedral at Padua. First study-
ing medicine, Marsilius journeyed to Paris and studied with the faculty of arts 
where he became interested in the pressing philosophical and theological is-
sues connected with political problems. There is some evidence that Marsilius 
served briefly as rector of the University of Paris. Along with John of Jandun 
(1285–1328), Marsilius became a member of the court of Ludwig of Bavaria 
(d. 1347), who had himself crowned as the Holy Roman Emperor in direct op-
position to the wishes of the Pope John XXII. Pope John was in extended con-
flict with both Marsilius and John of Paris, and later with William of Ockham. 
All three, as well as the emperor, were excommunicated. A theme that runs 
through the writings of Marsilius is the placing of limits on papal power; he ar-
gued that papal power is subject to and derived from the secular power rooted 
in the body politic.

8 All property comes from God through the act of creation. As Vicar of Christ on earth, by 
default the pope is the owner of all material goods. The pope permits the Franciscans to use 
property. That there appears to be a conceptual problem here with the pope being Vicar of Christ 
yet not being able to engage fully in the imitation of Jesus taught by Francis is not to be denied.
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The concrete political situation of the early-fourteenth-century Italian city-
states appears to be the backdrop against which Marsilius wrote The Defender 
of the Peace. Early in this text, he writes, “the fruits of peace or tranquility, 
then, are the greatest goods” (The Defender of the Peace, Discourse I.1; 5). Ap-
palled with the lack of peace and concord then extant in the city-states, Mar-
silius judged that papal interference contributed causally to this political un-
rest. Hence, his disquisition is a bold attempt to place limits on what he per-
ceived to be the theoretical and practical excesses of papal sovereignty.9 It is 
highly probable that Marsilius deemed the structure of republican Rome to be 
the best of all possible political worlds, and his theory was an attempt to res-
urrect these ideals from what he perceived to be the muddled sea of scholas-
tic church/state relations. Skinner (1978, 56) notes that for Marsilius, among 
others, “the attainment of peace and concord, pax et concordia, represents the 
highest value in political life.”

The Defender of the Peace, which some critics suggest is a forerunner of the 
Protestant reformation, exhibits strong Aristotelian influences. Marsilius no 
doubt studied Aristotle’s work while he was a Paris student; he quotes Aris-
totle’s Politics extensively and much of the early sections of The Defender of 
the Peace reads like an Aristotelian commentary. William of Moerbeke trans-
lated Aristotle’s Nicomachean Ethics and Politics in the 1260s; both treatises 
were well-known in Western university circles, and the Aristotelian passages in 
Marsilius’ text are from Moerbeke. Referring to Aristotle’s Politics, Marsilius 
discusses three forms of government: knightly monarchy, aristocracy, and the 
polity or city-state (The Defender of the Peace, I.8; 28). Marsilius, who appears 
worried about the Augustinian theory about the role of the church in state af-
fairs, most notably present in Augustine’s City of God, attempts to dissociate 
and redirect the Aristotelian concept of polity from any dependence on eccle-
siastical control or influence. He does this through placing the legislative pow-
er for governing bodies directly in the hands of the people, which is an early 
account of a theory of “popular sovereignty.” Marsilius notes that the issues of 
papal sovereignty were not part of Aristotle’s political purview, and hence an 
expanded political theory derived from Aristotle was necessary.

The Defender of the Peace is divided into three sections or “discourses.” 
The first discourse, based on Aristotle with a passing glance at Cicero, is a 
somewhat diffuse account of political sovereignty resting in the members of 
the polity, which included the male citizens. Using insights from Aristotle and 
Cicero, Marsilius argues that the state is a perfect polity that exists for the 
common good of its citizens. The ruler is in charge only by the authority of the 
body politic. The second discourse, based principally on the scriptures and the 
writings of the church fathers, is a bold exposition of a theory of ecclesiastical 

9 Skinner 1990, 401, writes that Marsilius discussed this negative critique of papal power 
“with a boldness that won him instant excommunication and lasting notoriety.”
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power that is derived from the will of the people. Here Marsilius argues for 
a conciliar theory of papal rule with the power vested in the members of the 
church polity. Yet it is derived ultimately from the civil authority. Marsilius, 
by using New Testament passages like “My kingdom is not of this world,” and 
“Render to Caesar the things that are Caesar’s, and to God the things that are 
God’s,” and Paul’s claim that “[n]o soldier of God entangles himself with sec-
ular affairs,” argues that the person on the papal throne ought not be a tempo-
ral ruler but only a spiritual ruler. The church, while necessary for morals and 
education, should be under the secular ruler, who is in power through the will 
of the people. Of course, this account is directly opposed to the strong popes 
of the thirteenth century. The third discourse, which is a list of forty-two prop-
ositions, is a concise summary of the positions articulated in the first two dis-
courses. The 1327 papal bull of John XXII condemned outright five of these 
propositions as heretical and referred to Marsilius as a “son of perdition.”

In Chapter 10 of the first discourse, Marsilius defines law as “an ordinance 
made by political prudence, concerning matters of justice and benefit and their 
opposites, and having ‘coercive force’” (The Defender of the Peace, I.10.36). 
Hence, a law requires a command conjoined with a sanction. However, right 
reason and justice are also necessary conditions for law, so this is not a reduc-
tionist version of legal positivism. (Reductionism entails that a term or proposi-
tion can be placed into a prior category on which it ultimately depends. Legal 
positivism is the theory that all law is fundamentally the articulation of com-
mands by the person in power, who has the force or sanction to enforce the 
imperative.) Furthermore, “the human authority to make laws belongs to the 
whole body of the citizens or to the weightier part thereof” (ibid., 46).

Marsilius’ “extraordinary tract” (Coleman 2000, vol. 2: 134) indeed exert-
ed significant influence on late medieval and renaissance political theory. For 
example, Thomas Cromwell (1485–1540) supported the translation into Eng-
lish (1535) of Marsilius’ treatise during Henry VIII’s squabbles with Rome on 
church-state issues. Yet scholarly debate is vibrant on the exact nature of that 
influence, with interpretations ranging from ultramontane criticisms found in 
early-twentieth-century Roman Catholic writers to secular theorists suggest-
ing that republican democracy and modern constitutionalism are rooted in this 
treatise. While the accounts rendered by several reformation theologians are 
structurally similar to Marsilius’ work, nonetheless it is another question ar-
ticulating the direct causal influence.

Marsilius of Padua’s treatise certainly indicates that the late middle ages 
were more diverse theoretically than the typical “age of faith” label suggests. 
Here is found a treatise directly arguing for limited papal power derived from 
the popular sovereignty of the people. This is a far cry from the papal suprem-
acy model that was articulated by several popes of the thirteenth century and 
reaffirmed in the mid-nineteenth century by Pius IX with his closely scripted 
First Vatican Council.
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13.3. William of Ockham on Law

William of Ockham was born in Surrey in the last decade of the thirteenth 
century. Like Scotus, he entered the Franciscan order and eventually studied 
at Oxford. Much of his life was not that of the tranquil scholar. Involved in an 
ecclesiastical skirmish with Pope John XXII, Ockham fled to Germany and 
eventually was subjected to the censure of excommunication. Legend has it 
that he suffered and died in 1349 from the plague that ravaged Western Eu-
rope in the middle of the fourteenth century.

In the history of philosophy, Ockham traditionally is portrayed as a four-
teenth-century empiricist and nominalist. Empiricism is the view in epistemol-
ogy asserting that all knowledge is based on sense experience. Nominalism de-
nies the possibility of essential properties or natural kinds existing outside the 
human mind. Some historians have even suggested that Ockham was funda-
mentally a late medieval precursor of the empiricist philosopher David Hume 
(e.g., Moody 1975b, 419). Recent scholarship has tempered this more radical 
interpretation of Ockham’s role in the history of philosophy.

Ockham appears to have worried that the incorporation of Aristotelian 
metaphysics into Christian theology in the manner articulated and defended 
by Aquinas created theological impurities and conceptual muddles. According 
to Ockham, this Aristotelianism limits two claims that are important for Ock-
ham’s theology: divine freedom and divine omnipotence. Given Ockham’s em-
piricist worries about rationalist metaphysics, he disregarded an Aristotelian 
theory of natural kinds. He also appears to have rejected the classical theory 
of divine ideas, which asserts that the ideas in the divine mind are archetypes, 
after which the essences of individual things in the created world are patterned 
or copied. Hence, it is no surprise that Ockham’s development of natural law 
theory, with no natural kind theory and no account of divine ideas, would be 
in some rudimentary sense “command based” as opposed to “reason based.” 
The concept of right reason functions differently in Ockham’s moral and polit-
ical theory than it did in Aquinas’. While appropriating a form of right reason, 
nonetheless Ockham adopts a divine prescriptivism in which the ultimate phil-
osophical justification for a moral prescription is that God wills the action. A 
form of voluntarism thus takes hold in Ockham’s philosophy. Human dignity, 
for instance, is based on the ability of a human person to be a free agent. The 
justification that “Act x is right” is dependent foundationally on the fact that 
God so wills this to be the case. (For Aquinas, in contrast, “Act x is right” be-
cause it is in accord with human nature.) In Reportatio,10 Ockham writes, “By 
the very fact that God wills something, it is right for it to be done” (IV.q.9.E–
F). While one can find such examples of the role of the will in early medi-

10 Reportatio is a written record by persons who attended the lectures that Ockham gave on 
the last three books of the Sentences of Peter Lombard.
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eval philosophy, especially the work of Augustine, nonetheless it is in Ockham 
where divine voluntarism becomes significant.

Ockham does not accept the account put forward by Aquinas that God’s 
commandments must be in accord with human nature as established in the di-
vine idea of the human essence. Ockham argues: “Obligation does not fall on 
God, since God is not under any obligation to do anything” (Rep. III.q.5.H). 
In some ways, Ockham appears to be a modified legal positivist in his theory 
of morality and law, and he is willing to extend this voluntarism. He notes, 
in opposition even to Scotus, that God could command a human person to 
hate him. The present moral order is dependent ultimately on the will of God. 
Hence, God could have, had he so chosen, promulgated a different set of com-
mandments. As Copleston once noted, Ockham, in placing emphasis on a di-
vine command theory, preserved two key theological claims:

Ockham was not concerned with promoting disbelief in the moral law; he was concerned with 
[1] exalting the divine freedom and omnipotence and [2] drawing what he considered to be logi-
cal consequences of the divine omnipotence. (Copleston 1961, 133)

It is important to lay bare how Ockham develops the “logical consequences of 
the divine omnipotence.” While it is problematic to argue that Ockham’s posi-
tion on divine command theory is reducible to Justinian’s classic formulation 
of legal positivism as found in his Institutes—“What pleases the prince has the 
force of law” (1.2.6)—nonetheless, the exact role that the divine will plays in 
this theory requires detailed elucidation.

One perspicuous way to delineate the difference between Aquinas and 
Ockham on the issue of God’s role in determining moral maxims is to con-
sider the question that Socrates put to Euthyphro: Is something good because 
the gods love it, or do the gods love it because it is good? That is, does the act 
of divine love—or divine willing—entail that an act is right, or is the act right 
because it corresponds to another standard that determines the goodness or 
rightness of the act?11 Ockham endorses the first half of the disjunct, while 
Aquinas accepts the second half. For Aquinas, then, an act is right and can 
be the prescriptive content of a divine command because it is in accord with 
the content of human nature existing in the mind of God as a divine idea. 
For Ockham, to the contrary, the very act of God commanding renders the 

11 This is what Veatch and Rautenberg 1991, 828, often call the “Euthyphro Principle.” They 
use this methodological principle to determine whether a philosopher argues for a strong sense 
of natural law based on a “thick” theory of human nature or a weaker sense of natural law based 
on either a good-reasons account or a noncognitivist position. A good-reasons account attempts 
to justify a moral argument by means of consistency of propositions. There is not an attempt to 
ground the argument in any fact of reality. A noncognitivist position, for example, emotivism, 
holds that a moral claim is nothing more than the expression of an emotion in what might be 
considered a moral situation; as such, these sorts of claims have no truth value.
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act right. Aquinas’ account is based upon a realist ontology of essences, while 
Ockham’s account is consistent with a nominalist denial of essential proper-
ties. This is one ontological difference between a voluntarist and an intellectu-
alist. An intellectualist also holds that the use of reason plays the predominant 
role, while a voluntarist holds that the will has precedence over reason. It ap-
pears that for Ockham the possibility of deriving a moral theory based suffi-
ciently on ethical naturalism, and thus divorced from theological propositions, 
is beyond the pale of human reason. However, in his Commentary on the Sen-
tences, Ockham writes: “By the very fact that the divine will commands this, 
right reason says that it is to be willed (by human persons)” (In I Sent. d.41, 
q.1.K). He further writes that “every will is right through its conformity with 
right reason.” Of course, the question demanding a response is “How does 
one offer an analysis of ‘right reason’ in passages like this one in the texts of 
Ockham?”

Recent discussion on the political theory and the natural rights theory of 
William of Ockham draws attention to the role of “right reason” in Ockham’s 
elucidation of the foundation of moral theory and a theory of rights (Tierney 
1997; see also Section 13.4 below for further discussion). The argument sug-
gests that the use of right reason by Ockham tempers what earlier scholars 
had understood as the radical voluntarism attributed to Ockham’s founda-
tion for moral theory. Hence, recent scholarship indicates that Ockham was 
not the extreme voluntarist that several twentieth-century historians of philos-
ophy have suggested (including Copleston 1974, 253; Bourke 1968, 104–95; 
Maurer 1962, 285–6). In the passage from the Commentary on the Sentences 
noted above, Ockham argues that right reason is determined when the intel-
lect understands what God wills. This would differ from Aquinas, who argued 
that reason is right only when it knows the essential properties of things in the 
world.12 Attempts to understand the role that right reason plays in Ockham’s 
account of moral theory need to take into account how Ockham differs from 
Aquinas in this regard. Even with this account of right reason, it appears that 
voluntarism is still paramount in Ockham’s analysis.13

There are several difficult issues involved in Ockham’s interpretation of 
natural law: the role of right reason, the role of the will, the role of human 
nature or human essence, and the role of final cause in a human essence. All of 
these issues are conflated in most discussions of Ockham on natural law. As we 
have seen, Ockham differs from Aquinas in that Ockham offers a limited use 

12 This is what Aquinas means by truth—a correspondence of idea and thing. In Summa 
Theologiae, Aquinas discusses the concept of truth in the following way: “Truth is defined by the 
conformity [adequatio] of mind and thing. Thus, to know this conformity is to know truth” (STh 
Ia.16.a.4).

13 Adams 1999 may be the best overall account of both recent work and more traditional 
analyses on the relation between nature and moral theory in Ockham. In the end, Adams indi-
cates how the role of the will is central to Ockham’s analysis of moral and political theory.



324 TREATISE, 6 - FROM THE ANCIENT GREEKS TO THE SCHOLASTICS

of right reason. He posits the will as an unlimited power that leads to what Ad-
ams calls a “liberty of indifference,” which she describes as “[t]he notion that 
created willpower is power to will, to nill, or to do nothing with respect to any 
object” (Adams 1999, 262 and 245). He has a nominalist analysis of human 
nature and dismisses a role for final cause—that is, that there is a natural end 
that determines proper function—in his account of human nature. In contem-
porary philosophy, Ockham’s use of right reason is at least analogous to if not 
coextensive with what twentieth-century philosophers called “a good-reasons” 
theory of moral justification.14 With the good-reasons philosophers, what is re-
quired is consistency of application and not reference to natural kind proper-
ties external to the mind.15

The will is prominent in Ockham’s theory. He rejects Aquinas’ intellectu-
alist position because he thinks that that position limits the will and subjects 
willing to the requirements of the intellect. In Aquinas’ moral theory, both 
the practical reason and the will are inclined “naturally” to the good. The first 
principle of practical reason for Aquinas is “Good is to be done and pursued 
and evil avoided” (STh IaIIae.94.a.2). The will is a rational appetite that always 
undertakes actions under the guise of what is good, and this cognitive content 
depends on both speculative and practical reason. Ockham denies that such 
limits can be placed upon the will by reason (see Adams 1999).16

Ockham’s view of law, while part of the natural law tradition, differs from 
that proposed by Aquinas, who adopted a stronger version of Aristotelian 
naturalism. Ockham’s emphasis on voluntarism together with right reason de-
velops a less stringent voluntarism than what many critics once attributed to 
him. Nonetheless, like Bacon before him, Ockham had theological concerns 
that directed his philosophical engagement. Ockham’s disputes over the nature 
of the Franciscan vow of poverty that led to his work served as a harbinger of 

14 Coleman (2000, vol. 2: 190) writes, “Ockham’s emphasis on rationally guided choice is 
central to what has come to be called his voluntarism […]. Right reason is an integral require-
ment of virtue and hence agents must intend to aim at what is most objectively rational.” How-
ever, “what is most objectively rational” is similar structurally to the concept of rational consis-
tency proposed on a good-reasons theory; it is not the right reason of an essentialist natural law 
position.

15 McInerny 1998 calls this sort of theory “natural law theory without nature,” where “na-
ture” refers to a dispositional account of human essence.

16 For a discussion of the limitations of such a strongly voluntarist good-reasons theory, see 
Lisska 1996, chap. 3, and Veatch 1985. Warnock 1967 offers an analysis of the good-reasons ap-
proach: Cruelty is not wrong because it is wrong, but because we decide that it is wrong. War-
nock objects to this approach and writes: “[N]ot only […] [does the good-reasons approach 
hold that it is] for us to decide what our moral opinions are, but also that it is for us to decide 
what to take as grounds for or against any moral opinion. We are not only, as it were, free to de-
cide on the evidence, but also free to decide what evidence is” (Warnock 1967, 47). Warnock’s 
objection to the good-reasons approach is that it has no referent to reality on which to ground a 
moral judgment. It is unclear whether Ockham ever gets beyond Warnock’s objection.



325CHAPTER 13 - LATER MIDDLE AGES

the important subjective theory of human rights, which will be discussed in the 
following section.

13.4. Ockham and Natural Rights17

William of Ockham had an unusual career. As a young scholar and teacher he 
was a brilliantly innovative philosopher and theologian, but he devoted the 
whole latter part of his life to writing on issues of law and political thought. 
In his philosophical teaching Ockham was a nominalist and a voluntarist. He 
held that, in the external world, nothing actually existed except individual en-
tities; the general terms that humans apply to collections of like objects were 
only mental constructs. As a voluntarist Ockham emphasized the absolute 
freedom and omnipotent will of God, as well as human free will. His charac-
teristic teaching was that the whole universe, including the universe of moral 
values, existed as it did simply because God willed that it be so. Everything 
was contingent. If God had so willed, he could have created some other world 
in which it would be virtuous to steal and lie. These considerations did not, 
however, lead Ockham to a skeptical or relativist theory of morality. Precisely 
because the human will could choose good or evil it needed a directing rule to 
guide it; this rule, Ockham held, was right reason. As a Christian and a Fran-
ciscan Ockham knew that God loved this world that he had chosen to make 
and that he willed the good of humanity. Ockham thought that right reason, 
reflecting on human experience, could discern moral norms in accordance 
with that end. 

A major problem in addressing Ockham’s work is to determine the rela-
tionship between his abstract philosophical positions and his practical political 
conclusions. Scholars have never agreed about this. Some hold that Ockham’s 
later writing was essentially an extrapolation into the political sphere of his 
underlying philosophical premises; others see little significant relationship be-
tween the two sides of Ockham’s thought. Arguing for the former view, Villey 
(1975, 199–272, especially 228, 261) emphasizes Ockham’s teaching on natu-
ral rights. He maintains that Ockham instituted a semantic revolution when he 
defined the word ius as a subjective right, that is, as a power or faculty inher-
ing in individual persons. Villey also maintains that metaphysics always pre-
cedes jurisprudence, so that Ockham’s nominalist philosophy naturally led on 
to an individualistic theory of law and politics. 

Villey’s argument is appealing but it is open to various objections. Some 
critics have argued that in principle political conclusions cannot be derived 
from metaphysical premises (Zuckerman 1973). Indeed, it is quite possible to 
start out from nominalist and voluntarist premises and arrive at political con-

17 The views of Ockham considered in this section are discussed more fully, with detailed 
references to the relevant texts in Ockham’s works, in Tierney 1997.
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clusions quite different from those of Ockham, as Thomas Hobbes (1588–
1679) did centuries later. Ockham himself did not appeal to his philosophi-
cal doctrines in his political writings, but relied almost entirely on citations 
of scripture and canon law. Moreover, recent research has shown that the un-
derstanding of ius as a subjective faculty or power was quite common in ear-
lier canonistic writings. It remains true, though, that the individualist strain in 
Ockham’s political writings was entirely congruent with his philosophical prin-
ciples even if not formally derived from them; in considering his work, it is one 
mind we have to deal with rather than two. Still, it seems clear that the actual 
content of Ockham’s juridical and political thought was shaped primarily by 
the circumstances of the controversies in which he became involved. 

Ockham’s involvement in church politics came about as follows. In 1324 he 
was summoned from Oxford to the papal curia, then resident at Avignon, and 
there was accused of various doctrinal errors. While Ockham was in Avignon 
a bitter dispute broke out between Pope John XXII and the leaders of Ock-
ham’s Franciscan order. The Franciscans claimed that they lived—and should 
live—in absolute poverty, having renounced all ownership and all right of use 
related to material property; whatever they used they held by permission or 
license of an owner, not by any right of their own. Moreover, the friars claimed 
that, in living like this, they were faithfully imitating the perfect evangelical 
way of life instituted by Christ and the first apostles. Pope John XXII appar-
ently found this doctrine subversive. He denounced the Franciscan position 
in a series of bulls, and in 1323 promulgated a formal dogmatic decree stating 
that henceforth it would be heretical to maintain that Christ and the apostles 
had nothing or that they had no rights in the things that they did have (Corpus 
Iuris Canonici 2: col. 1229). The pope’s language ensured that the concept of a 
right would be at the center of the subsequent dispute.

Eventually nearly all the Franciscans reluctantly accepted the pope’s de-
crees, but the minister-general of the order, Michael of Cesena, and a small 
group of adherents including Ockham, refused to do so. In 1328 they escaped 
from Avignon, denounced John XXII as a heretic, and took refuge at the court 
of the emperor Ludwig of Bavaria. Ludwig had his own quarrel with the pope 
and he welcomed the dissident Franciscans as allies.18

One of John XXII’s arguments against the Franciscans asserted that there 
could be no licit use of anything without a right of using; to use without a right 
was simply to use unjustly. Ockham first employed the concept of a natural 
right in responding to this argument. His counterargument turned on a dis-
tinction between positive and natural rights. The kind of right that the friars 
had given up, Ockham argued, was every positive or legal right, every right for 
which one could sue in court. But, Ockham continued, there also existed an 

18 Ludwig was elected by a majority of the German princes, but the pope refused to recog-
nize the election as valid and excommunicated Ludwig in 1324.
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inalienable natural right of using things. No one, not even a Franciscan, could 
renounce this right; to do so would be tantamount to suicide, since the use of 
things was necessary to sustain life. According to Ockham, this natural right 
justified the Franciscan use of property without any ownership or legal right of 
use. “The Friars Minor have no positive right,” Ockham writes, “but they do 
have a right, namely a natural right” (Opera Politica, vol. 2: 561).

To explain this further, Ockham turned to an old doctrine of the canon-
ists. They had held that by natural law all things were common and that the 
natural right grounded in this natural law could still be exercised in case of 
extreme necessity. Ockham, however, had to explain how the friars could avail 
themselves of a natural right in their day-to-day living when they were not in a 
state of extreme need, so he added a refinement of his own. The natural right 
of common use could not be wholly abolished, he noted, but its exercise had 
been restricted by the human laws instituting private property; the ownership 
of property by one person was an impediment to its use by another. But, if an 
owner granted to another a license or permission to use his property, the im-
pediment was removed. The license did not confer any new right; it merely al-
lowed the exercise of a pre-existing natural right. And so, Ockham concluded, 
the friars could use property by natural right even outside the case of extreme 
necessity (Opera Politica, vol. 2: 578).

Ockham introduced the idea of a natural right into his work essentially as 
a debating tactic to respond to an argument of John XXII. But, as his work 
broadened into a more general critique of papal power, he evidently realized 
that the idea could have much broader implications. In his later works Ock-
ham, like John Locke (1632–1704) in a later age, persistently used the idea of 
natural rights to attack the doctrine of divine right absolutism, though in Ock-
ham’s case it was papal absolutism rather than royal absolutism that was com-
bated.

Ockham was especially concerned to refute the arguments of extreme pa-
palist theologians who held that all dominium, that is, all rightful rulership and 
all rights of ownership, were derived from the pope as vicar of God. Ockham’s 
response to such claims is set out most clearly and succinctly in a work ap-
propriately called A Short Discourse, which begins with a robust assertion that 
the abuse of papal power is a threat to “the rights and liberties given by God 
and nature” (A Short Discourse, 3). Ockham goes on to argue that licit govern-
ment and rights of property are not derived from the pope but from human 
reason. He explains that the power initially given by God to the human race 
in the person of Adam should be understood as “the power [...] that reason 
pronounces to be necessary, expedient, fit, or useful, not only for living but for 
living well” (ibid., 90). But, Ockham continues, right reason shows that among 
fallen men the institutions of private property and government are neces-
sary for living well. Accordingly, individual property was instituted by human 
laws, and imperial power was established “through men voluntarily subject-



328 TREATISE, 6 - FROM THE ANCIENT GREEKS TO THE SCHOLASTICS

ing themselves to an emperor” (ibid., 91, 93, 117). Such power does not come 
from the pope. It follows that rulers and others have rights that the pope is 
bound to respect.

Extreme papalists held that the pope’s power was limited only by the ex-
press commands of divine and natural law. (Even they agreed that the pope 
could not command someone to commit adultery, incest, or murder.) But 
Ockham attacked this view. He holds that papal power is also limited by the 
rights of the faithful. In arguing for this, Ockham develops a novel synthesis 
of the old idea of Christian liberty with a canonistic doctrine asserting that no 
one can be deprived of a right “without fault or cause.” He quotes the teach-
ing of St. James that the law of the gospel is “a law of perfect liberty,” and the 
words of St. Paul that “[w]here the spirit of the Lord is, there is freedom.” 
But, Ockham argues, if the pope has the power to do anything not expressly 
forbidden by divine and natural law the Christian people will be reduced to a 
state of horrendous servitude, for this is exactly the kind of power that a mas-
ter has over a slave. The pope would be able to deprive kings of their power 
and take others’ goods just as a master can take anything from his slave—and 
all this without fault or cause. But this is absurd, Ockham insists (ibid., 22–4). 
Papal power was given for the common good, not for the pope’s own advan-
tage (ibid., 26). The pope can do anything necessary to sustain the faith or 
the common good, but only while “saving the rights and liberties of others” 
(ibid., 62).

In another argument, Ockham emphasizes the liberties granted by God 
and nature. He has in mind here the freedom to choose a way of life, for exam-
ple, to take a vow of virginity, enter a religious order, or undertake a fast. Such 
decisions were certainly not contrary to divine or natural law, but the pope had 
no power to command such things; they had to be undertaken freely (ibid., 
54–5). Ockham is concerned here to defend a right understood as a sphere of 
individual moral autonomy, which is outside the scope of government control.

Ockham was primarily concerned to attack papal tyranny and defend the 
rights of the emperor, but he did note that imperial power also has limita-
tions. Commenting on a famous text of Roman law asserting that what pleased 
the emperor had the force of law, Ockham explains that it should be under-
stood to mean what pleased him “reasonably and justly and for the common 
good” (Dialogus in Monarchia S. Romani Imperii, 2: 924). Ockham often men-
tions the common good alongside his emphasis on natural rights. He does not 
regard the two things as normally opposed to one another; rather, he holds 
that the private good of each individual redounds to the common good of all 
(ibid.). Ockham acknowledges that in case of urgent necessity or extreme peril 
the common good might override private rights. But even here there is a final 
reservation. If the ruler’s command is just and useful it is to be obeyed; if it is 
unjust and useless it is to be resisted. In the last resort, it is left to the individu-
al conscience to resist or obey (Opera Politica, vol. 1: 152).
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Ockham’s ideas exercised a continuing influence—often unacknowl-
edged—in the ensuing centuries. McGrade (1982, 745) observes that, if a his-
tory of political Ockhamism could be written, it would include “Peter of Ailly 
and John Gerson in the fifteenth century, James Almain and John Major in the 
sixteenth, and very likely a chapter on Locke.”

13.5. The Beginning Stages of Absolutism

In the fourteenth century, there arose a tendency to appeal to the insights of 
earlier natural law theory in order to justify what might be called “royal abso-
lutism.” Accordingly, some of the issues central to jurisprudence became part 
of the discussions concerning political power. A new group of legal thinkers 
known as “the commentators” emerged on the scene (Zane 1998, 198). These 
students of the law began writing comments on legal problems rather than 
limiting themselves to the theoretical questions regarding the justification of 
law. In particular, the commentators attempted to resolve legal difficulties that 
arose in the emerging city-states, where local laws often were not consistent 
with one another across territorial boundaries. 

Bartolus of Sassoferrato (1314–1357) was “the great man of this school of 
Commentators” (Zane 1998, 199). Writing in the context of the Italian city-
states, Bartolus asserted rather boldly that the ruler is not obliged to follow 
the ordinary laws of the nation or the city-state. Nonetheless, it is “equitable” 
for the ruler to abide voluntarily by the dictates of the positive law. Despite 
this qualifier, it appears that Bartolus put the ruler on a pedestal beyond the 
requirements of the legal system. This appears to be a harbinger of the later le-
gal positivist theory of jurisprudence. Bartolus argued that members of a com-
munity can formulate written laws; this makes the state itself a sovereign, and 
the state itself is in some way reducible to the sovereign himself (civitas sibi 
princeps).

Some historians of political theory claim that Bartolus developed a mod-
ern concept of property rights, though others argue against this interpretation 
(e.g., Brett 1997, 22).19 Bartolus also discussed issues common to natural right 
(ius naturale) and the law of nations (ius gentium), and argued that natural 
right was common to all animals. Since only rational beings can be morally ob-
ligated and nonhuman animals lack rationality, natural right could not be the 
source of or justification for a theory of obligation. Next, Bartolus divided the 
law of nations into two categories:

19 Brett 1997, 204, argues, however, that Bartolus importantly influenced later philosophers 
of law, especially the Spanish jurist Fernando Vazquez (b. 1512); Vazquez argues for an original 
absolute natural liberty. In fact, Vazquez argues that dominium is “a natural faculty [naturalis fac-
ultas] that permits someone to do something, unless this action is prohibited through force or by 
law” (Tuck 1979, 51).
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It should be known that the ius gentium is two-fold. The first category comes through natural 
reason, without any agreement, such as that a free person should keep faith or promises, etc. 
And under this primitive ius gentium the free status of a slave was not destroyed, indeed all 
men were free [...]. The other ius gentium was what all gentes used by agreement, not following 
natural reason [...] such as wars, imprisonment, servitude and distinct dominium. (Tuck 1979, 
35, n. 5)

Bartolus’ account of rights contained the seeds of a theory of absolute liberty, 
which the Spanish Dominicans of early modern scholasticism would develop 
(see Chapter 14 of this volume).

Another political theorist in this era of early absolutism is Lucas de Penna 
(1320–1390). Lucas claimed that the justification for any prince’s rule was 
founded upon divine authority. It follows, so Lucas suggests in his Corpus 
Iuris, that the ruler answers only to God. The members of the community 
have no recourse to the legal utterances of the person in power. Whatever 
law might be, its foundation is not reducible to the will of the persons in the 
society, however such a general will might be construed. This legal theory 
appears to be a form of divine prescriptivism, yet the ruler in turn appears 
to have a privileged awareness of what counts for the divine law. An unjust 
law is one that goes contrary to the divine law, and its obligatory force is thus 
removed. It is unclear how any rationally determined set of moral concepts 
could apply to a set of rules, although such language appears in the discus-
sions.

The seeds of what later developed as legal positivism, especially in the writ-
ings of Jean Bodin (1530–1596) and John Austin (1790–1859), seem all too ap-
parent in these discussions by the royal absolutists of the fourteenth century. 
In his Six Books of the Commonwealth, Bodin writes that the “law is nothing 
else than the command of the sovereign in his exercise of sovereign power” 
(I.5). Austin (1832, V note) is famous for his claim that “the law is one thing; 
its merit or demerit is another.” Both Bodin and Austin adopt a form of com-
mand theory of law, which is rooted in the voluntarism first articulated by 
Ockham in the early-fourteenth century. This Bodin-Austin position is rightly 
characterized as one of “unlimited sovereignty” of the law. The philosophical 
problems common to legal positivism would apply equally, it would seem, to 
these theories of royal absolutism.

13.6. Conclusion

Several changes occur in natural law theory during this period, which contrast 
with natural law as articulated by Aquinas. First, there is the emergence of a 
strong voluntarist tradition, especially in the writings of the Franciscan philos-
ophers. Scotus and Ockham, to varying degrees, insist that in understanding 
the human condition, the will must be considered as superior to the intellect. 
Beginning with Bacon, there is less optimism about determining the content 



331CHAPTER 13 - LATER MIDDLE AGES

of human nature on which a theory of natural law might be constructed. This 
was also applied to a human understanding, as far as possible, of God. God 
was now seen as above all limits. Ockham’s “liberty of indifference” begins to 
play a pivotal role here. The will is determined by nothing outside of itself, 
especially not by the intellect. Hence, at an ultimate level of explanation, the 
divine will becomes paramount. The fourteenth century witnessed the rise of 
absolutism with Bartolus’ and Lucas’ further emphasis on the role of the will, 
thus extending the voluntarist tradition. This voluntarism is again emphasized 
in the early-nineteenth century with the rise of legal positivism in the writings 
of legal theorists such as John Austin (see Volume 8, Chapter 6 of this Treatise 
for further discussion).

Ockham and Aquinas differ also over the nature of society and the per-
son’s place in society. For Aquinas, following Aristotle, human beings are by 
nature social beings; hence, the development of social forms of community is a 
natural occurrence among humans. For Ockham, to the contrary, the need for 
a society and its corresponding rules began only after the Fall of Adam with 
original sin. Hence, prior to the Fall there was no need for human society. The 
same holds for private property. John of Paris, following Aquinas, argued that 
private property is fundamental for humans working in the world. Ockham, 
on the other hand, held that private property came about only after the Fall 
under the auspices of positive law. Where Aquinas attributed moral traits to 
human nature as human nature, Ockham distinguished human persons prior 
to the Fall from how they existed following original sin.

The groundbreaking work of Tierney on the role of the origin of subjective 
human rights, especially in the writings of Ockham, has influenced a general 
reconsideration of the history of rights theory. Ockham’s analytic consideration 
of the right to property sets the stage for the development of what came to 
be known as subjective human rights. This subjective human right, which is a 
power or ability possessed by a human person, goes beyond Aquinas’ view of 
right as the “just thing.”

In the sixteenth century, the role of the intellectualist tradition received a 
revived stimulus with the advent of early modern Scholasticism with the Do-
minican and Jesuit jurisprudence writers at Salamanca. The intellectualist 
tradition rooted in Aquinas has seen a renewed interest in the twentieth cen-
tury with the writings of John Finnis. The intellectualist tradition of the late-
thirteenth century and the voluntarist tradition of the early-fourteenth century 
have clearly influenced later developments in the history of jurisprudence.

Like Joseph’s coat of many colors, the theory of natural law found in the 
writings of philosophers in the Middle Ages is far from a seamless web. None-
theless, the importance of reason, the discussion of the human good, the cen-
trality of the human person and human needs, and the development of a the-
ory of human rights all suggest the importance of these philosophers and their 
arguments in coming to terms with the history of jurisprudence.
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Further Reading

Coleman 2000, vol. 2, provides an excellent introduction to political thought 
from the Middle Ages to the Renaissance. Following an overview of medieval 
political ideas and medieval society, she has valuable chapters on Aquinas, 
John of Paris, Marsilius of Padua, and Ockham, concluding with a chapter dis-
cussion of the Italian Renaissance, arguing for the dependence of Machiavelli 
on his medieval predecessors. Canning 1996 is another valuable introduction 
of medieval political thought. Black 1992 also surveys political thought from 
1250 to 1450. Kretzmann, Kenny, and Pinborg 1982 contains essays by leading 
scholars on the entire period, some of which focus on political and legal phi-
losophy. A companion volume by McGrade, Kilcullen, and Kempshall 2001 
provides excellent translations of important texts by philosophers of the thir-
teenth and fourteenth centuries. Burns 1988 also contains valuable material, 
including several chapters devoted to legal issues. Tierney 1955 is an informa-
tive account of the relationship between canon law and the conciliar move-
ment. Tierney 1982 is also a valuable discussion of legal and constitutional 
thought from 1150 to 1650.

Excellent collections of translations of and commentary of Duns Scotus in-
clude those of Wolter (1975; 1987 and 1997). The recent work by Cross 1999 
is a readable introduction to Scotus. Cross 1998 also offers a sustained analysis 
of Scotus’ physics and metaphysics. Lee 1982, 1985, and 1997 provide com-
parative analyses of moral theory in Aquinas and Scotus. Wolter (1993) was 
special editor of an issue of American Catholic Philosophical Quarterly devoted 
to Scotus. 

The translation of Marsilius of Padua’s Defender of the Peace (Defensor Pa-
cis) by Gewirth along with a critical introduction, helped to reestablish Mar-
silius as a major political and legal thinker. Nederman 1995 is a valuable study 
of Marsilius’ secular political theory. 

Ockham’s Letter to the Friars Minor and other political writings are trans-
lated by McGrade and Kilcullen. Boehner 1958 is a collection of essays on 
Ockham by a premier twentieth-century scholar, while Adams 1987 may be 
the best recent general study of Ockham. Spade 1999 is a valuable collection 
of essays on Ockham, including essays by Adams, McGrade, and Kilcullen 
dealing with Ockham’s moral and political theory and the tensions between 
intellectualism and voluntarism. McGrade 1974 is a good introduction to 
Ockham’s political and legal theory. On Ockham’s political theory, Coleman 
2000 is always instructive; her extensive writings (cited in her bibliography) 
on Ockham and the development of rights theory are also very illuminating. 
On Ockham and the study of the origin and development of subjective natu-
ral rights theory, Tierney 1997 is an exceptional study of the development of 
natural rights, especially the discussion on Ockham; Tierney also questions 
whether Ockham was a radical voluntarist. Pennington 1998 offers a reflective 
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account of Tierney’s work. Brett 1997 is a compendious study of the evolu-
tion of rights theory in the late Middle Ages; in addition to her discussion of 
Scotus and Ockham, Brett’s analysis of fifteenth-century Thomism, especially 
the early modern scholasticism at Salamanca, is informative and useful. Tuck 
1979 is an earlier work that is a wide-ranging and readable discussion of issues 
in the development of rights theory. Skinner 1990 is a thorough discussion of 
this period of political philosophy and rights theory. Schmitt and Skinner 1990 
is a general collection of essays on Renaissance philosophy from 1400 onward.



Chapter 14

LATER SCHOLASTIC PHILOSOPHY OF LAW
by Annabel Brett 1

14.1. Introduction

In this chapter we are concerned with the movement known, in its initial 
phase, as the “School of Salamanca” after the university initially at its center, 
and subsequently more broadly as the “second scholastic” in recognition of 
its spread beyond the University of Salamanca to cover the entirety of Coun-
ter-Reformation Europe and the new universities of the Spanish dominions 
in the New World. Chronologically, it extends from the second decade of the 
sixteenth century to about the third quarter of the seventeenth.2 The term 
“second” refers to the perceived re-foundation of scholastic theology in the 
wake of the Reformation, a “renewal” based on the works of Thomas Aqui-
nas (ca. 1226–1274) after the prevalence, in the later medieval period, of nomi-
nalist and Scotist approaches that followed the work of William of Ockham 
(1280–1347) and Johannes Duns Scotus (1274–1347), respectively. These tra-
ditional historiographical characterizations are not entirely apt, though. More 
recent scholarship shows how much continuity there was between pre- and 
post-Reformation scholasticism, and questions the trope of the “decadence” 
of late-medieval nominalism which dominates the literature on these thinkers 
from the first half of the twentieth century as well as the degree of their al-
legiance to the teachings of Aquinas. Nevertheless, there is no doubt that, in 
self-understanding and literary production, sixteenth- and seventeenth-century 
scholastic theologians differed from their predecessors, and that the adoption 
of Aquinas’s works—especially, the Summa Theologiae—as the central point of 
reference was a key aspect of this difference. This of itself pushed the question 
of law into the foreground, given Aquinas’s extensive treatment of law in the 
Prima Secundae of the Summa, but there are also contextual factors explaining 
both the turn to Aquinas and the interest in the subject of law.

The early sixteenth century was a ferment of new intellectual movements 
and ideas. For at least a century, humanism had been challenging scholastic 
practices of education and scholarship with its alternative pedagogy centered 
around mastery of the classical languages and literature, and the related studies 

1 All translations are by the author unless otherwise indicated. 
2 There are interesting developments within eighteenth-century scholasticism, but the politi-

cal circumstances had dramatically changed and so had the intellectual challenges that generated 
the particular movement with which we are concerned, to be replaced by new ones demanding a 
different response.
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of philology, rhetoric, and history. In the figure, especially, of Desiderius Eras-
mus (1466–1536), humanist scholarship began to have an impact on the tra-
ditionally scholastic study of theology. Erasmus used his philology to publish, 
in 1516, a new translation of the New Testament from the Greek, challenging 
the authority of the Vulgate version sanctioned by the Church. He also argued 
for a more interior understanding of spirituality, apparently reducing the im-
portance of ecclesiastical rites and ceremonies. Other humanist scholars were 
involved in growing calls for Church reform and criticism of the contemporary 
papacy and its practices. These humanist developments were shortly followed 
by what would turn out to be a far more momentous challenge, namely, Martin 
Luther’s nailing of his ninety-five theses to the door of the Church of All Saints 
in Wittenberg in October 1517. Luther’s original criticisms, which can be seen 
as part of the call for Church reform, hardened into theological opposition and 
initiated the movement we now know as the Reformation. Two central, and 
related, aspects of Luther’s teaching were his appeal to “scripture alone” (sola 
scriptura) in understanding the Word of God, and his denial of the traditional 
authority of the Church, especially that of the Pope. The challenge to scholas-
tic theologians from both humanism and Lutheranism was clear: to defend a 
certain kind of study of theology as well as a certain kind of understanding of 
the Church.

These intellectual developments were intimately connected with far-
reaching, indeed, world-changing, political developments. In 1516 Charles, 
the Habsburg archduke of Burgundy and the Low Countries, acceded to the 
thrones of Aragon and Castile, and in 1519 was elected Holy Roman Emper-
or. He thus became the Emperor Charles V, ruler of a composite empire that 
stretched from the far east to the far west of Europe, and further west still to 
Spain’s nascent dominions in the New World. Salamanca, the principal theo-
logical university of Spain, grew enormously in influence and prestige as a re-
sult. The Spanish crown had a well established practice of consulting the theo-
logians of Salamanca for authorization (and thus legitimation) of royal policy, 
and those theologians became involved in the intellectual politics of Charles 
V and the Counter-Reformation: his fight, as Emperor, against the opposition, 
both political and religious, of those German princes who had adopted the 
Lutheran faith; and his uneasy relations with the papacy at Rome, sacked by 
his troops in 1527, including his efforts to force the pope to call a new general 
council to settle doctrinal issues in the wake of the Reformation, efforts that 
were finally successful as the Council of Trent convened in 1545. Their eyes 
were turned west as well as east, however, toward America and the issues of 
conscience raised by the Spanish treatment of the native Amerindian popula-
tions. The legitimacy of political authority in general, the capacity to make law, 
authority within the church, the justification of war and conquest—all of these 
issues were on the agenda for the leading theologians of Spain, and explain 
the distinctive political cast of the School of Salamanca. Equally on the agenda 
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was a strengthening of scholastic intellectual practice to secure the theology 
of Catholic universities against challenges that came, initially, from outside the 
universities, but increasingly from the new Lutheran and subsequently Calvin-
ist universities, training their own academic theologians as part of their own 
intellectual and political strategies.

The turn to Aquinas’s Summa was a key element of both enterprises. Long 
the authoritative textbook within the schools of the Dominican Order, the Sal-
amanca theologians institutionalized it as the basis for teaching theology in the 
universities; their lectures upon it equally institutionalized commentary on the 
Summa as an academic genre. At the same time, the systematic expositions of 
law and justice found in that work provided the basis for their response to the 
pressing political and ecclesiological questions in which they found themselves 
involved. The foundation of the Society of Jesus in 1545 brought a new Or-
der onto the scene, one dedicated to the cultural politics of Counter-Reform, 
with education a central aspect of its mission. As the century wore on, Jesuits 
and Dominicans would come into conflict over the interpretation of Aquinas, 
particularly on the question of free will, and the Society of Jesus itself would 
disagree internally on how much interpretative freedom was to be allowed its 
members with respect to his teachings. Nevertheless, the Summa continued 
to be the fundamental reference point for Jesuit as well as Dominican theolo-
gians, and commentary upon it one of their central intellectual activities.

For our purposes, the most important sections of the Summa are QQ. 90–
108 of the Prima Secundae (the “treatise” on law) and QQ. 57–66 of the Secun-
da Secundae (the “treatise” on justice and right). Often, commentaries upon 
these sections were published as separate, free-standing works, under the titles 
De Legibus and De Iustitia et Iure, respectively, but they could equally form 
part of a commentary on the entire Summa. This, again, might explicitly be la-
belled as such, but could also, in the seventeenth century, be presented rather 
as a Cursus Theologicus, offering a course of instruction in theology organized 
around the Summa. As the variety of formats already suggests, “commentary” 
here should be understood in a broad sense. Aquinas’s work is divided into 
“questions,” but these turn out to be more in the way of broad headings (e.g., 
Prima Secundae, Q. 96, “On human law”). They then subdivide into a series 
of articles which actually take the form of questions (e.g., especially significant 
for us, Prima Secundae, Q. 96, a. 4, “Does human law impose a necessity in the 
court of conscience?”). Some later scholastic commentaries stay with Aquinas’s 
own questions and offer interpretative commentary upon them, although even 
here there is a marked tendency to open up the discussion beyond the terms 
in which it had originally been framed. This departure from the original ques-
tions is made explicit in those commentaries which formally introduce new 
questions of their own, and either alter the order of the questions or run sev-
eral of them together to create a new subject heading. Increasingly in the Jesuit 
literature, these new treatments are termed “disputations,” full-blown, free-
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standing treatments of a subject that are prompted by Aquinas’s text, but are 
no longer restricted either to his terms or to his conclusions. Again, sometimes 
the original passages of the Summa are reproduced in full, but sometimes the 
author simply offers a summary before turning to his own exposition. Finally, 
some works are organized into books or tractates that have no prompt at all 
in the Summa, and are a function of the author’s independent understanding 
of the proper organization of the material. One might therefore ask whether 
“commentary,” even in a very broad sense, is still an apt term for these produc-
tions. I retain it because these texts almost entirely originate in lecturing activ-
ity on the Summa as the “set text” in theology, and continue to be conditioned 
by Aquinas’s questions even when they depart from him radically both in form 
and content.

Related to this principal academic genre are various others that are in-
formed by it and inform it in their turn. The later middle ages had seen the 
development of a genre known as Summae Confessorum, “Summaries for con-
fessors,” which are handbooks of practical moral theology designed to assist 
the confessor in judging in the court of conscience. They are heavily legalis-
tic, involving constant reference especially to canon, but also to Roman, law. 
While the genre did not survive in its late-medieval form, in which topics are 
treated in alphabetical order, a vast literature on cases of conscience continued 
to flourish. While these are works of casuistry, geared to the particular, they 
are still indebted to the broader theology of law being developed in the con-
text of commenting on the Summa; conversely, those commentaries are them-
selves pervaded by the same interleaving of theology and law that characterizes 
the literature on cases of conscience. That literature had since its late-medieval 
inception been deeply concerned with the morality of economic transactions, 
and this aspect again flourished in the period with which we are concerned, 
with a huge number of works, both in Latin and in the vernacular, that are in 
some form de contractibus (“concerning contracts”). In turn, this preoccupa-
tion also marks, especially, the commentaries De Iustitia et Iure, which are “ac-
ademic” in the sense that they stem from curricular activity and consider ques-
tions of right at a theoretical level, but which are also deeply invested in ques-
tions of practical morality and conscience generated by the complex economic 
world around them. The moral authority of the confessor combined with the 
ubiquity of such dilemmas ensured that these works had a diffusion in society 
far beyond the confines of the university.

Another dimension of the extra-curricular engagement of the academic lit-
erature is its relationship to “controversial” theology, that is, the teaching and 
literature generated by the demand to respond to “the heretics of our time.” 
Much of this literature concerns questions of grace and free will, but it is im-
portant that the “controversies” had a strong political dimension as well. On 
the question of law, the works of the entire movement are strongly marked by 
the rebuttal of the view of law that they attribute to Luther, that is, that no 
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human law is binding in the court of conscience insofar as it is human law, 
by which they mean law that is neither natural nor divine. In the early stages, 
the critique of the Lutheran position centered on his repudiation of canon law, 
the human law of the church. However, this critique soon extended to include 
civil law, the law of the political commonwealth, and led some commentators 
on the Summa to insert a question on the necessity of human law purely di-
rected against “the heretics.” Almost all of them, in any case, vastly expand 
Aquinas’s question on obligation in conscience. The implication that Lutheran 
teaching was antinomian as far as this world is concerned was highly oppor-
tunistic, despite some of Luther’s more vitriolic pronouncements against the 
laws of popes and emperors. At a deeper level, though, they were taking issue 
with the Lutheran conception not primarily of human law but of the human 
authority to legislate. Luther denied any law-making authority to the Church, a 
position that Catholic theologians regarded as entirely unacceptable and con-
trary to the divinely instituted position of the pope. By contrast, for Luther the 
secular magistrate had, indeed, the authority to make law, but the magistrate 
was conceived as the vice-regent of God, with the source of his authority di-
vine. Thus, at least as far as Catholic theologians understood him, the obliga-
tion in conscience to obey his law reduced to the obligation to obey God’s law, 
and they regarded this as undermining both human political power and human 
law. While insisting as strongly as Luther on Paul’s dictum in the Epistle to the 
Romans that “the powers that be are ordained of God,” they sought to estab-
lish a human source of political authority that could ground the obligation in 
conscience to obey human law as human law.

Their way of thinking about law was thus embedded in a distinctive po-
litical philosophy and theology, one that was, precisely, highly “controversial” 
not merely in its ecclesiological dimension but in its secular dimension, too. As 
such, it reached out of the academy and into the political arena. Perhaps the 
most spectacular example is the early-seventeenth-century controversy around 
the Oath of Allegiance that James I of England demanded from his Catholic 
subjects following the Gunpowder Plot of 1605. Two prominent voices against 
the Oath were the Jesuits Robert Bellarmine (1542–1621) and Francisco 
Suárez (1548–1617), both academic theologians who nevertheless stepped out 
of their teaching roles to intervene in the inflamed polemics of the time. Bellar-
mine held the Chair of Controversies at the Jesuit Collegio Romano in Rome 
between 1576 and 1590, and wrote a multi-volume work on the entire range 
of controversies in the academic form of “disputations”: the Disputationes de 
Controversiis Fidei Adversus Huius Temporis Haereticos, including the tractate 
De Laicis (On the Laity), which presents the basis of his political philosophy. 
He also wrote, pseudonymously as was common in such polemics, the Respon-
sio Matthaei Torti to the writings of the King. Suárez wrote both an academic 
treatise on the laws, De Legibus ac Deo Legislatore (1612), and a specific piece 
of controversial theology, Defensio Fidei (1613), against James in the same dis-
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pute, which drew on his academic political philosophy in a polemical context. 
It would be a misguided interpretation simply to reduce the academic works 
to the polemical; an intense engagement with Catholic intellectual traditions 
and writers is as much a feature of the works as the engagement with “the her-
etics,” and some authors prefer just to refer their readers to the existing con-
troversial literature, saving their intellectual energies for the more theoretical 
points that interest them. Nevertheless, the political inflection of this concep-
tion of law represents another way in which it reaches beyond the academy, 
and was read by a broader reading public both Catholic and Protestant. Just to 
take one example, Englishman Sir Robert Filmer opened his political treatise 
Patriarcha with a denunciation of Bellarmine and Suárez, and indeed all the 
doctors of the schools, for their pernicious teachings on political authority.

Late-scholastic philosophy of law, then, was not an isolated theoretical 
subject, but part of a practical moral theology for the entirety of life within a 
Christian commonwealth, including the treacherous question of political obli-
gation. Nevertheless, precisely because the issues were so contested, the move-
ment generated an exceptionally rich meditation on the specific question of 
law, with basic areas of agreement varied by intense disagreement at critical 
points. We shall examine this vast literary production, and the theoretical is-
sues and shifts within it, by concentrating on five major authors. The first two 
are Dominican, and belong to the first generation of the “School of Salaman-
ca.” The second three are Jesuit, all writing around the turn of the seventeenth 
century. It is not that Dominican authors stopped writing about law, to be su-
perseded entirely by Jesuits; nor that Dominican and Jesuit thought are dis-
continuous; quite the contrary, the initial Dominican writings were enormously 
influential for Jesuit authors. It is true, though, that the major classics of the 
seventeenth century were written by Jesuits and not by Dominicans, and also 
that we can see certain changes of emphasis and approach even given the con-
tinuity involved—enough, at any rate, to justify a broad division into two sec-
tions on grounds that are both chronological and substantive.

14.2. Dominican Scholastics: Francisco de Vitoria and Domingo de Soto

The beginnings of the School of Salamanca are traditionally associated with 
the figure of Francisco de Vitoria (1483–1548), a Dominican friar educated in 
Paris, who returned to Spain and took up the Prima Chair in theology at the 
University of Salamanca in 1526 and revolutionized teaching there by basing 
his lectures on Aquinas’s Summa. Arguably no less important for the subse-
quent fortunes of the movement, however, was Vitoria’s fellow Dominican and 
close colleague, Domingo de Soto (1495–1560), who likewise studied in Paris 
but taught philosophy at the University of Alcalá before taking up the Ves-
pers Chair in theology at Salamanca in 1532, succeeding to the Prima Chair 
in 1552. Together they permanently changed the way in which moral theol-
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ogy was taught at Catholic universities and initiated the new intellectual style 
in which we are interested. This is not to say that they were the originators 
of all of its features. The complete commentary on the Summa by Dominican 
Tommaso de Vio (1469–1534), Cardinal Cajetan, published between 1515 
and 1519, was a critically important resource for them, as was Dominican Sil-
vestro da Prierio Mazzolini’s (1456–1527) Summa Summarum of 1518. They 
were also decisively influenced, on the crucial question of civil and ecclesias-
tical power, by the debate between Cajetan and Jacques Almain (d. 1515) of 
the Sorbonne generated by the disputed legitimacy of the council of Pisa in 
1511.3 However, they shaped these resources into a distinctive philosophy con-
ditioned by their distinctive understanding of theology.4 That understanding 
was developed in response to three competing intellectual trends. The first is 
what they saw as the degeneration of scholastic theology into logical and meta-
physical subtleties at the expense of the word of God and to the detriment of 
its true role in society. They shared this critique of the late-medieval nominalist 
tradition with the humanists, especially Erasmus. In response to him, however, 
they were, secondly, concerned to argue that philology, which they reductively 
described as “grammar,” was not the answer. The key to restoring theology lay 
in a proper balance between scripture and reason, which, in the third place, 
served as the basis of their response to Lutheranism and sola scriptura. They 
did not entirely reject humanist learning, and they insisted on the centrality 
of revelation to theology and the concomitant necessity of a thorough reading 
of Scripture. However, the theologian, for them, must also be a reasoner, us-
ing the reason that is natural to him as a human being both to decide between 
competing interpretations of scripture and to draw from it conclusions for the 
conduct of human life, which itself must involve natural reason.

14.2.1. Natural Reason and Political Resonance

Vitoria and Soto connected this interpretation of the proper role of reason 
in theology with the Thomist formula “grace does not take away nature but 
perfects it.” Thus Vitoria writes, in his commentary on the first question of 
the Summa, that “since under the law of nature it would have been praisewor-
thy to terminate questions with natural reasons, it ought not now”—that is, 
under the law of grace—“to be a source of censure” (Comm. STh, Ia.1.a.8, in 
Pozo 1962, 113). Likewise, Soto, in the programmatic preface to De Natura 
et Gratia, addressed to the fathers of the Council of Trent, asserts that “man 
is a rational animal, who for that reason enjoys no force nor means for the in-
vestigation of truth, and its deduction from its causes, greater than discursive 
reasoning [...] [F]aith does not (as they boast) oppose nature, but certainly 

3 The texts are given, with an excellent introduction, in Burns and Izbicki 1997.
4 See, for the following, Brett 2000, Langella 2007, and Belda Plans 2000. 
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perfects it” (fo. 3). That Thomist formula was used by Aquinas himself, and by 
Vitoria and Soto after him, to vindicate the space of natural reason and natural 
law in human life more generally. There is, then, a very tight link between this 
defense of the use of reason in theology and the characteristic focus of Vito-
ria, Soto, and the entire first generation of the School of Salamanca on moral 
theology: specifically, a broadly neo-Thomist moral theology based on natural 
practical reason and its principles, the natural law. We shall see below how this 
connection operates more concretely. 

Meanwhile, the same stance allows them to vindicate the usefulness of 
scholastic theology, likewise against the taunts of both Erasmus and “the her-
etics.” “It is scholastics alone,” states Soto in the same place, “who discuss and 
treat of those things that pertain to laws, to virtue and vice, to human duties, 
contracts, and necessities—all of which are most necessary to be understood 
in the Christian commonwealth.” Scholastic theology is a kind of civil reason-
ing, an architectonic discourse that mediates between the different and more 
particular civil discourses through and in which the political life of the com-
monwealth is lived. As such, it must be able to speak the language of people 
outside the academy: Vitoria insisted that scholastic theologians must use plain 
speech and strive for the least complicated explanatory terms. This accounts 
for his objection to metaphysics in inappropriate places: “Cajetan goes all 
metaphysical here, I’ve no idea what he means,” he famously remarked at the 
opening to his commentary on the Secunda Secundae.5 Despite his opposition 
to littering theology with metaphysical technicalities, however, his vindication 
of the use of reason in theology is explicitly also a vindication of the use of 
philosophy. Thus he asserts clearly that it “is impious and heretical to say—
as these new heretics do say—that it is the work of the devil to use natural 
reasons and those of philosophers in theology” (Comm STh, Ia.1.a.8, in Pozo 
1962, 113). And in the preface to De Natura et Gratia quoted above, Soto con-
tinues by saying, “It is philosophy, in great part, which supplies the reasons for 
these” (fo. 3). However, it is not merely moral philosophy that interests them. 
As we shall see more fully below, natural necessitation is a crucial background 
condition both to the exercise of human reason and to the exercise of human 
freedom, and thus natural philosophy, the study of natural causality, plays a 
critical role in a moral theology premised on the operation of human reason.

As noted above, Vitoria’s and Soto’s linking of the stature of scholastic the-
ology to its role outside the schools reflected not only the intellectual contro-
versies of the early sixteenth century, but also a native Spanish political tra-
dition of legitimating royal policy through theological sanction (see Pagden 
1982, chap. 1). Beginning with Ferdinand and Isabella, los reyes católicos (“the 
Catholic monarchs”), and continuing into the reigns of Charles V and Philip 
II, the crown called upon its leading theologians to debate and confirm the 

5 Quoted in Villoslada 1938, 116, n. 13.
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theological acceptability of its activities. The most famous moment was per-
haps the celebrated Junta of Valladolid of 1550–1551, called to discuss the le-
gitimacy of conquest of the Indies, in which Soto participated. Both Soto and 
Vitoria saw it as entirely their role to comment theologically on current Spanish 
affairs, anything from the justice of the alcabala (the Spanish sales tax) to poor 
law reform to the actions of the conquistadores: “theologically” meaning, as we 
have seen, by appeal to plain-spoken reason as well as to scriptural authority. 
This gave their writings a critical edge not always pleasing to their superiors, 
either religious or civil. “By what right,” demanded Soto in his early lecture on 
dominium (“dominion”) of 1532, “do we retain the overseas empire that has 
just been discovered? For my part, I really don’t know.”6

In this complex political, intellectual, and cultural context it becomes clear, 
then, why the understanding of law is so central to their theological enterprise 
and why they thought that as theologians they were the most competent to 
handle the subject. While canon and civil lawyers work from the letter of hu-
man law, the theologian alone can relate human law ultimately back to God, 
whether this be directly or “through nature” (a key locution, as we shall see). 
Moreover, as Vitoria argues in his lecture On the American Indians (1539), 
the determination of that question “does not belong to lawyers, or at least not 
only to them, because since those barbarians, as I shall go on to argue, are not 
subject to human justice [ius], their affairs cannot be examined through hu-
man laws, but divine laws, in which lawyers are not sufficiently expert [...]” 
(De Ind., in Pagden and Lawrance 1992, 238).7 Here we see the critical sym-
biosis between their renewal of moral theology and the circumstances of the 
Indies: the conquest shored up the authority of these theologians even while 
it made distinct demands on their legal philosophy. However, neither Vitoria 
nor Soto ever intended their appeal beyond human law to undermine it; quite 
to the contrary, in their eyes it is only theology that can adequately support 
the authority of human law by showing that it obliges in conscience. In his de-
fense of scholastic theology against its denigration at the hands of Luther, Soto 
gives this as a key example: “from Romans 13, ‘let every soul be subject to the 
higher powers’ [...] [scholastic] doctors infer: therefore princes can oblige in 
the court of conscience. That conclusion [...] is purely theological: and there-
fore that science [sc. theology] is not superfluous, as they [the heretics] shame-
lessly say, but is necessary for life according to the divine precepts and rules” 
(Comm. STh. Ia.1.a.1, in Pozo 1962, 150).

6 Soto’s lecture is edited in Brufau Prats 1988; for the School in relation to the conquest of 
America, see also Brufau Prats 1988, Pagden 1982, and Lupher 2006.

7 The Latin can be found in the parallel-text Latin-German edition, Horst et al. 1995–1997.
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14.2.2. Reason, Will, and Obligation

With some sense of the general place of law in their thinking, we can now turn 
to the more specific elements of their account. For Vitoria and Soto, as for 
Aquinas, God and his law are the anchor of the entire legal system; consis-
tently with their theological approach, this must be a conception of divine law 
that allows for the cooperation of natural human reason. However, the two 
theologians handle this key relationship in rather different ways. Commenting 
on Aquinas’s definition of law as a rule and measure of human action, both 
agree with him that it must therefore be aliquid rationis, that is, something that 
belongs to reason, rather than an act of will (Aquinas, STh. Ia.2.a.e, 90.a.1).8 
In Aquinas’s text, a law is characterized as a rule because it is something that 
obliges; reason is the rule because it belongs to reason to order things toward 
an end (ordinare ad finem). In their commentary on this passage, both Soto 
and Vitoria underline, far more strongly than Aquinas, the aspect of obliga-
tion. As Soto says, “it is a property of law both that it is a rule, and that it is a 
precept that obliges.” Obligation is the function of an act of imperium (“com-
mand”), which, as Aquinas himself had said earlier in the Prima Secundae 
(17.a.1), is an act of reason. Thus, while saying nothing that cannot be found, 
in some way, in Aquinas, the two Salamancan professors effectively reground 
his intellectualism primarily in the capacity to oblige, and it is on this basis that 
they combat the voluntarist thesis that law is an act of will. As Vitoria writes, 
“if the pope should pass a law: It is my will, that Christians fast, that act is 
not a law, because it does not oblige, however much he wills, unless he com-
mands.” A key example for both of them, going back to twelfth-century theo-
logian Peter Lombard (1095–1160), is the story of Abraham and Isaac (Sen-
tences I, dist. 45, caps. 5–7). God’s will was not, in fact, for Isaac to be sac-
rificed; however, that will had nothing to do with Abraham’s obligation, as a 
result of God’s command, to sacrifice Isaac. God’s will in the sense of voluntas 
beneplaciti (“his will for what happens in the world”) shall be done, but it does 
not oblige and it is not law.

At this point, however, Vitoria shows himself more sympathetic than Soto 
to some sort of modified voluntarist thesis. There is another way in which we 
talk of God’s will, his voluntas signi (“the will that he signifies to mankind in 
his requirements and prohibitions”). This is not “properly” his will, but it is 
still his will in some sense, and Vitoria brings in another quaestio of the Prima 
Secundae (19.a.9) in which Aquinas argues that, for the human will to be good, 
it must conform to the divine will as its measure. “And,” Vitoria goes on, “if 

8 Vitoria, De Lege, in Stüben 2010, [3]–6; Pagden and Lawrance 1992, 155–6; Soto, De Iust. 
et Iure I.1.a.1. Soto is the more pugnaciously intellectualist of the two, combating as he is the 
rival voluntarist definition of the Franciscan theologian Alfonso de Castro (1495–1588) in his De 
Potestate Legis Poenalis (On the Power of Penal Law), published at Salamanca in 1550 after Vito-
ria was dead.
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it is a measure, then it is a rule. And if a rule, then a law. Ergo, [...] It does 
not therefore seem inappropriate to concede, that the divine will is law and 
also the divine reason.” These passages, dating from 1533–1534, are consistent 
with his earlier lecture On Civil Power (1528), in which Vitoria handles the 
differences between divine and human law, holding that “in the case of divine 
law, for it to be just and in consequence obligatory, the will of the legislator is 
enough, since will stands in place of reason,” and that “the entire goodness of 
the human will [...] results from conformity with the divine will and law [...] 
which is the rule of all human actions” (in Pagden and Lawrance 1992, 34; 
Horst et al. 1995–1997, vol. 1, 146).9 They are also consistent with his lecture 
On That to Which Man Is Obliged, When First He Comes to the Use of Reason 
(1535), in which Vitoria insists that there is no sin where there is no obligation, 
and no obligation where there is no law, and no law where there is no superior; 
moral evil is necessarily a contravention of divine law, and moral goodness de-
pends on divine authority, because God can make even something per se mor-
ally evil, like killing the innocent, not so (see Vitoria in Horst et al. 1995–1997, 
vol. 2, 158–60). One of his references here is again Q. 19 of the Prima Secun-
dae, this time a. 4, in which Aquinas argues that the goodness of the human 
will depends on eternal law. Significantly, however, Vitoria substitutes the 
term lex divina (“divine law”) for Aquinas’s lex aeterna (“eternal law”). There 
is thus no difference in his terminology here between what was for Aquinas 
God’s overarching directive rationale for all his creation, that is, eternal law, 
and divine positive law, the law of revelation. The reasoning behind this, but 
at the same time his uneasiness with the Thomist conception of eternal law, 
becomes clear in Vitoria’s very brief commentary on Prima Secundae, Q. 93, 
a. 3: “There is a doubt over how divine positive law derives from eternal law. 
Cajetan’s understanding here seems to be that by eternal law we should under-
stand only natural law. But as far as I can grasp it, by eternal law St. Thomas 
means absolutely every divine law” (Vitoria, De Lege, in Stüben 2010, 32; Pag-
den and Lawrance 1992, 168). The contrast with Soto will become clear below.

Meanwhile, though, Vitoria is very careful to distinguish his position from 
that of the moderni, or nominales, by which he means the late-medieval nom-
inalist school arising from the work of William of Ockham, and which he as-
sociates with the position that God is under no necessity whatsoever in his 
commandments.10 Questioning and responding to Aquinas’s assertion that 
all human law is derived from natural law, Vitoria argues in De Lege (95.a.2) 
that, even though we need seek no other rationale for divine law than the di-
vine will, nevertheless divine law too depends on natural law, because “God 
disposes all things sweetly” (Wisdom 8,1) (see Vitoria, De Lege, in Stüben 

9 For a strong argument as to the significance of these passages, and for the centrality of obli-
gation to Vitoria’s conception of law, marking a departure from Aquinas, see Stiening 2011. 

10 See Chapter 13 of this volume, 321–6.
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2010, 44; Pagden and Lawrance 1992, 173).11 God’s law is an order, not a 
pure play of will. Again, defending the role of reason in theology in his com-
mentary on the first question of the Summa, Vitoria insists that there must be 
some things that are necessary even while we concede that God’s potentia ab-
soluta (“absolute power”) is unlimited and totally free. For to stress the free 
operation of God to the extent that everything becomes contingent is to deny 
any place for human reason, which must operate with at least some necessary 
propositions. Divine law, creating a universal rule, brings with it necessity, 
for example, that a man must be baptized in order to be saved; it is divine 
providence, steering all things to their appointed ends, which is the domain 
of God’s free will.12

A parallel distinction comes in Vitoria’s commentary on Prima Secundae, 
Q. 100, a. 8, the celebrated question of whether God can exercise dispensa-
tion in the precepts of the Decalogue (the Ten Commandments), and if so, 
whether only in the “second table” (containing man’s duties toward man, e.g., 
“Thou shalt not steal”), or even in the “first table” as well (containing man’s 
duties toward God, e.g., “Thou shalt have no other gods before me”). Vitoria, 
like Aquinas, took the Decalogue to be a matter of natural law, so the ques-
tion becomes one of whether God can exercise dispensation in the precepts 
of natural law. God certainly seemed to have done so on various occasions in 
the narrative of the Old Testament: Abraham and Isaac; the destruction of So-
dom (surely there were many innocents among the dead); Samson destroying 
the temple (and so destroying himself). Here Vitoria, saving Aquinas’s posi-
tion that all the precepts of the Decalogue are indispensable even for God, 
argues that God’s omnipotence involves two things: first, that he is master 
(dominus) of everything; second, that he is a legislator. Thus, in allowing in-
nocents to be killed, there was no dispensation, because he did not use his au-
thority as a legislator; rather, he transferred his divine dominium over the life 
and death of every mortal to a human being (or human beings), who then did 
not act against the law (see Vitoria, De Lege, in Stüben 2010, 112–4).13 How-
ever, Vitoria also allows that Scotus’s opinion—that God can dispense in the 
second but not the first table of the Decalogue—is probabilis (“approvable”), 
even if Aquinas’s is more so.14 Despite the clear drive to save a space for hu-
man reason in the face of divine omnipotence, then, Vitoria’s negotiation be-
tween the Thomist heritage and other, late-medieval currents of thought on 
this issue remains tense.

11 The text is incorrect in Stüben 2010; correct in Langella 2010, 130.
12 The relevant passages are given, and discussed briefly, in Langella 2007, 112–4. 
13 Again, there is a certain prompt in the text of Aquinas, but no such thoroughgoing distinc-

tion between God as legislator and as master.
14 Vitoria’s wrestling with both the Scotist and the nominalist traditions in the matter of 

God’s freedom is well discussed in Deckers 1991, 83–109.
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By contrast, Soto fully embraces Aquinas’s understanding of eternal law as 
God’s practical reason (ratio agibilium), governing and directing the whole of 
his creation. It is clearly distinct (and Soto emphasizes this twice) from divine 
positive law, which governs only mankind in its aspect as ordered toward a su-
pernatural as well as a natural end. It is also distinct from natural and human 
law. However, elaborating here upon Aquinas’s view, Soto explains that it is 
not simply the case that there are four distinct laws, each differing in species; 
rather, there is a difference between eternal law and the other three, “because 
it is their fount and origin: not passed but passing (non lata, sed ferens), not 
imprinted but imprinting, not the participation of any other but the light of 
which the others are participations” (De Iust. et Iure I.3.a.1, and a.2, fo. 22–3). 
Thus, we cannot think of eternal law as simply one more standard of action 
(just higher than all the rest) to which we can refer our conduct. Indeed, be-
cause it is not a law that has been passed, we cannot know its content except 
through those other laws. In itself, it is incomprehensible to human beings 
(ibid., fo. 22, col. 1; fo. 23, col. 2).15 It further differs from any legislated law 
in that not only free action—that is, action proceeding from reason and will—
is subject to it, but also the whole realm of necessitation, from animal action 
to planetary motion and even to necessary truths, like three plus four equals 
seven. All proceed from God’s reason and are governed by it. At this point, 
however, Soto’s insistence that a law is not simply a “rule and measure” but an 
“obligatory precept,” appears to come under strain; it is not clear how obliga-
tion functions with any other than free agents, nor is it clear how a precept, 
which requires speech (as Soto argues in his opening question, as part of his 
demonstration that law is a matter of reason not will), can be given to things 
that cannot comprehend, let alone to a mathematical truth. As we shall see be-
low, opponents used these arguments and more to attack eternal law as the 
weak point of the Thomist system.

Meanwhile, Soto in the course of this quaestio also poses the question of 
whether God’s own will is subject to eternal law, since God’s will is rational 
and eternal law is reason. He answers, entirely as Aquinas had done, that in 
itself, God’s will is not subject to, but rather identical to, eternal law; it is not 
rational, but rather reason itself (Aquinas, ST Ia.2.ae, 93.a.4, ad 1). However, in 
relation to God’s creatures, it is indeed rational, and therefore (though neither 
Aquinas nor Soto spells this out in so many words) subject to eternal law. Soto 
thus touches on the controversy with the nominalists of whether the freedom 
of God’s will can be limited in any way, and whether God, of his absolute pow-
er, can override his own law. Soto too, like Vitoria, directly tackles the issue in 

15 Soto’s characterization of eternal law has, I think, something in common with Pauline 
Westerman’s analysis of it as God’s “style”: we can only recognize a style through its being the 
style of other things; it is not itself such a thing (see Westerman 1997, chap. 1. See also Scattola 
2001, 35–6, and Todescan 1973, 228–32).
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commenting on Q. 100, a. 8 (Soto, De Iust. et Iure II.3.8, fo. 114–20). Here we 
find him, as already suggested, more strongly intellectualist than Vitoria, not 
only against Ockham (on whom they both agree), but also against Scotus. In 
Soto’s eyes, for God to dispense in the second table of the Decalogue is equally 
as self-contradictory as for him to dispense in the first. His first argument is to 
show that the commandments of the second table involve duties to God just 
as much as those of the first. His second is to counter another argument of 
Scotus, to the effect that “if the precepts of the second table were not dispens-
able, it would follow that God necessarily willed something outside himself.” 
Soto responds that God can will things outside himself in two ways. In one 
way, he can will their very existence; this is entirely non-necessitated, since he 
can will them out of existence at any point. In another, he can will the connec-
tions between them; here “philosophers must admit that God wills some things 
necessarily,” for example, that three plus four equals seven. Thus, “thou shalt 
not kill,” or steal, or commit adultery, are necessary objects of divine will; God 
cannot command the contrary, nor permit them to happen justly (ibid., fo. 117, 
col. 1; fo. 118, col. 2). To explain the various remarkable happenings of the 
Old Testament, Soto appeals to the same distinction as Vitoria, between God 
as legislator and God as dominus, as the indisputable solution to the problem. 
However, his own qualifications show that this is not quite such a good solu-
tion: Soto insists that even when God was exercising his dominium, he did not 
use his “absolute power” as such, but acted as a just judge and so as to “dis-
pose all things sweetly”—the same quotation to which Vitoria had appealed.

In both authors, then, despite their differences, there is a close link be-
tween their vindication of the stability of God’s law, which involves some de-
gree of divine necessitation, and their conception of theology as allowing a 
space for human reason and for philosophy. We now turn to look at the inter-
section between human reason and divine government which is constituted by 
natural law.

14.2.3. Reason and Natural Law

Aquinas famously defined natural law as the participation of eternal law in a 
rational creature (ST Ia.2.ae, 92, a.2). It is that through which man involves 
himself in his own direction by sharing rationally in God’s direction of him. 
Since Vitoria, as we have seen, appealed to a more general conception of “di-
vine” rather than “eternal” law, it is not surprising that, in his commentary on 
Q. 94 of the Prima Secundae, the language of participation is absent. Neverthe-
less, he shares the basic thesis that God communicates his law both through 
nature and through revelation, and his main concern here is to vindicate the 
former mode, that is, to establish the natural knowability of the precepts of 
natural law independent of revelation (De Lege 94.a.2). In Vitoria’s handling, 
Aquinas’s link between the natural inclinations of mankind and the precepts 
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of natural law is central to this enterprise. Aquinas had suggested that every-
thing to which man naturally inclines, must be naturally good, and therefore 
man, commanded by the very nature of practical reason to pursue the good, 
understands what goods he must pursue from his own inclinations (ST Ia.2.ae, 
94.a.2). Vitoria concurs, but not before allowing that, according to some, the 
derivation of precepts from inclinations is invalid. His answer is to ask in what 
other way man can naturally know what he is to do. He rejects any notion that 
natural law is innate in us in the sense of born with us (De Lege 94.a.1).16 It 
is something that we work out as we come to the use of reason, that is, as we 
become fully moral agents: the two are inextricably intertwined. Thus, chil-
dren and those who never achieve the use of reason cannot direct themselves 
according to natural law. The case is very different for the American Indians, 
though, who must, in Vitoria’s understanding, have moral agency even with-
out revelation.17 And thus he defends Aquinas’s sequence of reasoning, adding 
that, if we cannot be confident of our inclinations, we cannot be confident of 
God, since those inclinations were implanted in us by God. As in Aquinas, 
then, practical reason, that which lifts human beings into moral agency and 
moral responsibility, operates within a framework of natural necessitation, the 
kind of necessitation to which all creation is subject. Crucially, however, and 
as for Aristotle, this is not purely material necessitation, but what is demanded 
by the ends that all things have and toward which their natural inclinations 
incline. Vitoria gives an extended account of the teleological universe of Aris-
totelian natural philosophy in his lecture On Civil Power (in Pagden and Law-
rance 1992, 4–10).18

The world of Aristotelian natural science receives equal emphasis in Soto’s 
account of natural law, which keeps up a kind of second-level dialogue with 
natural philosophers, whom the theologian must satisfy but whose procedures 
he himself sometimes adopts. Thus, in the first article, “the student of philos-
ophy” objects to the idea of innate species, which would be contrary to the 
Aristotelian principle that all species are acquired through experience; Soto re-
sponds that the precepts of the law of nature are not innate in that way (De 
Iust. et Iure I.4.a.1, fo. 29–30). In establishing that we can nevertheless have 
natural knowledge of them, Aquinas’s appeal to the inclinations is as impor-
tant to Soto as to Vitoria, but in a different way. For Vitoria, as we have seen, 
the trustworthiness of our natural inclinations guarantees our natural ability to 
know God’s law; in effect, by vindicating the validity of Aquinas’s reasoning 
from inclination to law, he is vindicating the validity of every man’s. For Soto, 

16 In Stüben 2010, 36, Pagden and Lawrance 1992, 169: “Natural law is not so-called be-
cause it is in us from birth, for children do not have natural law nor the disposition [for it], but 
because from the inclination of nature we judge those things that are right.”

17 See Vitoria, On That to Which Man Is Obliged, passim.
18 See the discussion in Deckers 1991, 110–43.
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however, the gap between natural precept and natural inclination narrows to 
a vanishing point. Just as we instinctively tend toward certain ends, so we in-
stinctively know that we should tend toward them: natural law is promulgated 
“by instinct” (ibid., I.1.a.4, fo. 16, col. 1).19 The crucial point here is the im-
mediacy of our grasp of the fundamental precepts of natural law. They are not 
innate, but they are nevertheless known immediately to practical reason, with-
out any further discursive process of thought. This makes the list of precepts 
of natural law very short and basic: Soto explicitly gives as examples only two: 
“Do not to another what you would not have done to yourself” and “Life is 
to be lived together tranquilly and peacefully.” He describes these precepts as 
semina, seeds implanted in the nature of our reason that enable us to carry out 
the further reasoning that is necessary for achieving our ends.20 They do not 
bear fruit without further cultivation by human reason. This is so to the extent 
that Soto hesitates over whether to include the Decalogue in natural law, some-
thing almost universally taken for granted at the time (and assumed by Vitoria, 
as we have seen), or whether to make it instead part of the ius gentium (“law 
of nations”). Soto clearly believes that “thou shalt not kill,” for example, is not 
known by instinct, but by discursive reasoning—even if its proximity to natu-
ral law means that it either should be, or is usually taken to be (Soto hesitates 
here), part of it (ibid., I.5.a.1, a.5).21

For both Soto and Vitoria, then, as indeed for Aquinas, natural law lies 
at the intersection between the end-directed nature given to human beings 
by God, and their ability to direct themselves to that end. The necessitated 
character of the natural inclinations is the crucial background condition for 
the operation of natural human reason and freedom. Equally, though, as for 
Aquinas, natural law provides insufficient direction. This is partly because af-
ter the Fall, humans’ ultimate end, eternal beatitude, surpasses their natural 
means to achieve it, necessitating divine positive law in the form of the “old 
law” of Moses and the “new law” of Christ. Vitoria’s commentary on the laws 
contains some quite lengthy questions on the first—for example, as we have 
seen, whether God can dispense in the precepts of the Decalogue—but almost 
nothing on the second. Vitoria apparently believes that he has little to add. 
(Characteristically, the only matter which receives extended attention here is 
one thrown into question by the Lutherans, of whether the authority to deter-
mine the faith lies in the Church or in Holy Scripture.) Soto’s commentary (De 

19 I have discussed Soto’s account of natural law in Brett 1997, chap. 4.
20 Soto, De Iust. et Iure I.5.a.1, fo. 38, col. 1: “[T]he quality and nature of reason is discur-

sive: and therefore a wise God and a knowing nature planted within us only seeds, which with 
the cultivation of reason would come to bear fruit.”

21 There is support for Soto’s placing of the Decalogue under the ius gentium in Aquinas 
himself, STh. Ia.2.ae, 95.a.2, in which Aquinas argues that “thou shalt not kill” (non esse occi-
dendum) is a conclusion from the natural law principle “thou shalt do evil to no one” (nulli esse 
malum faciendum).
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Iust. Et Iure II), though fuller, has much the same balance. The “new law” is 
fundamentally a matter of faith and the sacraments, which Aquinas had han-
dled extensively not in the Prima Secundae but in the Pars Tertia of the Summa. 
Neither Vitoria nor Soto wrote a commentary on the Pars Tertia, although Soto 
did write a commentary on Book IV of Peter Lombard’s Sentences, which is 
devoted to the sacraments. Here, tackling the sacrament of penance, he de-
liberately refuses to engage in the kind of juridical treatment the subject had 
received in the late-medieval nominalist tradition. Thus, although Vitoria and 
Soto, like Aquinas, include the law of Christ within the field of law, it does 
not demand—and (for Soto, at least) it would be inappropriate to deploy—the 
kind of juridical-philosophical theology that the other types of law call forth, 
and which is their central intellectual enterprise.

14.2.4. Human Law: The Law of Nations

By far the greatest weight of their discussion falls, then, on the other kind of 
supplementation of natural law: human law. Although natural law provides the 
basic orientation for practical reason, it is inadequate to the complex demands 
of human society. Why? Aquinas’s answer in Prima Secundae, Q. 95, closely re-
lying on Book X of Aristotle’s Nicomachean Ethics, was framed in terms of the 
necessity for coercion: natural law does not carry coercive sanctions, but some 
people cannot be brought to act reasonably without them.22 In De Regno, how-
ever, Aquinas’s answer to the question why man does not live purely by natural 
law is his nature as a “social and political animal” who must live together with 
others; indeed, natural law itself contains the precept to live sociably.23 This, 
however, requires common direction to the common good, and for this reason 
the commonwealth is formed and its ruler and legislator established. In Q. 92 
of the Prima Secundae, Aquinas accordingly stressed that law must be legis-
lated for the common good: it is not in itself a form of personal moral direc-
tion. To the question of whether, then, law has any capacity to make men mor-
ally good, his answer was nuanced, relying on Aristotle’s distinction between 
the good citizen and the good man (Aristotle Pol. III.4–5). If law is properly 
framed “according to divine justice,” then it will certainly “make men good”; 
if not, it will make good citizens but not good men. Ideally, there ought to be 
a positive interaction between laws framed for the common good and for in-
dividual moral good; the coercive force of the law should function both ways.

Vitoria and Soto retain many of these basic Thomist motifs, but they have 
a far more complex picture of the field of human law, including a sophisti-
cated conception of the interplay between two different features of the juridi-
cal universe—law and right—and, relatedly, a hugely expanded place for the 

22 See the discussion in Chapter 4 of this volume, 88–9.
23 Dyson 2002, 5–6.
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ius gentium (“law of nations”). Moreover, within “human law” they centrally 
include ecclesiastical law, of which there is no mention in Aquinas’s handling 
of law in the Prima Secundae. This affects their discussion in two ways. First, 
their understanding of the obligation of human law as a whole is marked by 
their appreciation of and familiarity with canon law, as well as its related casu-
istry of conscience, the genre of Summae Confessorum noted above in Section 
14.1. They will frequently choose an example from ecclesiastical law to illus-
trate general points that apply to any kind of positive human ordinance, and 
they are deeply indebted to distinguished contemporary canon lawyers such 
as Martín de Azpilcueta (1493–1586) and Diego de Covarruvias (1512–1577). 
Second, it is also a central aspect of their Counter-Reformation political the-
ology. For Vitoria and Soto, the pope is a human legislator, equally as is the 
prince: civil law and the law of the church together govern the lives of citizens 
of the Christian commonwealth. Against Luther, who burned books of canon 
law as “diabolical” and who appeared to them to be arguing that the law of 
princes does not oblige except as a function of divine law, they want to save 
the “human” character of both, albeit in different ways, and to argue that nev-
ertheless both types of law carry an obligation in conscience to obey them as 
human laws. It is in this context that they discuss the interplay between the law 
and the good of the individual.

To begin with the relationship between law and right, it is one of the mark-
ers of Vitoria’s and Soto’s legal philosophy that they imported, and embedded, 
a “subjective” notion of right—right as what “I have”—from the late-medieval 
nominalist tradition into a basically Thomist structure of law.24 Aquinas had 
worked with an “objective” conception, inherited from Aristotle, of right as 
“the right thing,” “what is just,” which is the object of the virtue of justice. 
This “right thing” is right between two persons; it is not subjectively held by 
one or the other. Of the relationship of this right, this ius, to law, Aquinas had 
only said in the Summa’s Secunda Secundae that law is in some sense the basis, 
ground, or rationale (ratio) of right (57.a.1, 2).25 Soto took up this hint by un-
derstanding laws as the “rules” (regulae) of justice, and placing his discussion 
of laws at the start of a work whose overall subject is “justice and right” (De 
Iust. et Iure, proem, sec. 2). However, it does not follow that right, for him, is 
derived from law in any simple sense, or can be reduced to it; as we shall see 
in the context of the ius gentium, establishing right requires its own distinc-
tive mode of reasoning.26 Soto begins his discussion of right with the “objec-

24 See the differing accounts in Tuck 1979; Brett 1997; and Tierney 1997. Tierney gives much 
greater weight to the medieval canonists (compare the discussion in Chapter 10 of this volume, 
Section 5) in the origins of subjective rights. Some trace the notion back to the ancient Greeks and 
Romans; see Chapters 4 and 6 of this volume, Sections 8 and 6, respectively; and Garnsey 2007.

25 See Finnis 1998, 135; and, in relation to Vitoria, Tierney 1997, 259.
26 Scattola 2010, 347–9, stresses the structuring role of justice as a virtue in Soto’s handling of 

law and right. Justice requires both a principle of order (law) and the concrete relations of right 
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tive” sense, but he soon moves to define it subjectively in terms of a “facul-
ty” or “power” of the individual, which he glossed as a “facility”—something 
which gives an individual the juridical availability of something else. Moreover, 
he made dominium, the right of “ownership” or “lordship” over other things 
and other persons, the central object of “commutative justice” (the justice of 
exchange).27 For his part, Vitoria took a different path from Soto, by under-
standing “law is the rationale of right” in a permissive sense: right is what is 
licit, what there is a licence for, under the law (quod lege licet). Equally with 
Soto, however, he understood this area of licence subjectively, as a power or 
faculty of the individual, and he further equated right conceived in this way 
with dominium taken in a broad sense.28

For Vitoria and Soto, then, human beings as the subjects of law are also 
equipped with individual rights. Some of these are natural; both of them con-
ceive of a natural right of self-preservation and of self-defense, and both of 
them understand human beings to have natural dominium over some things, 
principally their own actions—this is liberty—and over the other creatures of 
the earth. While those natural rights that are the immediate corollary of nat-
ural law—principally, the right of self-preservation and self-defense, but also 
the right of matrimony, and others—cannot be altered, they hold that natural 
dominium both can and must be changed. To this extent they agree with Aqui-
nas, who had insisted that the introduction of private property was both neces-
sary and not contrary to natural law, and thus a part of the ius gentium. How-
ever, they encountered problems with his account of this domain of law. In Q. 
95 of the Prima Secundae, Aquinas had placed the ius gentium within human, 
not natural, law; for him, it is the kind of human law that is derived from natu-
ral law as conclusions from principles. Although it is a positive law (a. 4), it is 
not contained in human law “as solely laid down by law” (tanquam sola lege 
posita); it has “something of force” (aliquid vigoris) from natural law (a. 2). By 
contrast, in Q. 57 of the Secunda Secundae, Aquinas had placed the ius gentium 
under natural, not positive, right; it is natural not in an “absolute” or unquali-
fied sense, but by a form of comparison (a. 3), which is the work of human rea-
son. The relationship between the two dichotomies (natural/human, natural/
positive) is unclear.29 Nevertheless, what is clear is that both the ius gentium as 
law and the ius gentium as right are constituted by the operation of human rea-
son, working from natural principles either deductively or inferentially.

in which the order is realized; the two are distinct but mutually dependent, so that neither col-
lapses into the other (ibid., 361–2).

27 Soto, De Iust. et Iure, proem, IV: dominium is the foundation of all of the relationships that 
commutative justice regulates, and all offenses against commutative justice are violations or cor-
ruptions of dominium.

28 Vitoria, Comm. STh. III.62.a.1, in Beltrán de Heredia 1934; discussed in Tierney 1997, 
chap. 11, and Brett 1997, chap. 4.

29 See, however, the excellent discussion in Murphy 2005, chap. 2.
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Soto, in essence, takes over this perspective. The ius gentium, both in the 
sense of law and in the sense of right, is constituted by natural reason work-
ing from the principles of natural law, or the fundamentals of natural right, to 
distinct conclusions and new rights that can nevertheless be traced back by a 
direct chain of reasoning to their source (De Iust. et Iure I.5.a.2, a.4; III.1.a.3). 
However, this makes it, both as law and as right, positive, not natural. As we 
have seen, for Soto what marks the natural in both law and right is being appre-
hended immediately, without any discursive reasoning. By contrast, the ius gen-
tium is constituted precisely by this activity. In the case of the law of nations, 
this is reasoning that Soto calls both deductive and inferential, and proceeds by 
syllogism. For example: “Let us lay down that natural principle: Human life is 
to be maintained and fostered in peace and tranquillity. From there, assuming a 
second premise, that corrupt nature, living in common, would neither cultivate 
the fields diligently, nor live in peace, the nations inferred that possessions must 
be divided” (De Iust. et Iure I.5.a.2, a.4, fo. 44–5). In the case of the right of 
nations, this is reasoning that Soto describes as collativa, from conferre, which 
involves bringing things together: “to judge of things in order towards an end 
and under certain circumstances does not belong to all animals, but peculiarly 
to man in virtue of his reason, whose office it is to bring one thing together with 
another” (ibid., III.1.a.3). The ius gentium in both senses, then, is properly hu-
man, the result of the discursive ratiocination that, as Soto stresses again and 
again and in different contexts, is the distinctive marker of human reason. A 
key word in its elucidation is circumstantiae (ibid., I.5.a.1, fo. 38, col. 1). The 
prompt for the further activity of human reasoning is the circumstances of time 
and place in which human beings find themselves—most prominently, life after 
the Fall, a life of labor and the loss of innocence. The critical point about the 
discursive reasoning to which they give rise is that, both in the case of law and 
of right, Soto stresses that it is done by individual human beings by themselves: 
establishing the ius gentium does not require humans to gather together in one 
body, nor does it require a prince (ibid., I.5.a.4, fo. 45, col. 1; III.1.a.3; IV.3.a.1). 
There is no world power or world legislator; there is simply a consensus of the 
nations, the gentes, in the sense of “all people” and therefore of “all peoples.”

Turning now to Vitoria, a surprising feature of his work is that he has noth-
ing at all to say about the ius gentium in his commentary on Prima Secundae, 
Q. 90ff., that is, the questions on law. He remarks briefly at the relevant ques-
tion, Q. 95, a. 4, only that Aquinas seems to contradict himself on the subject. 
In his commentaries on the Summa, it figures only—but then very extensive-
ly—in Secunda Secundae, Q. 57ff., the questions on right. Here, Vitoria, like 
Soto, follows Aquinas in seeing the ius gentium as a function of natural reason, 
but departs from him in understanding it as a kind of positive right, based on 
agreement (Vitoria, Comm. STh., III.57.a.3, nn. 1–5).30 The universal character 

30 See the discussion in Deckers 1991, 358–65.
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of that agreement means that it retains a close proximity to natural law, both in 
being a result of natural reasoning processes and in functioning to protect the 
operation of natural law. Nevertheless, it has a human source in “the consen-
sus of all peoples and nations” or “of the whole world” (ibid., 57.a.3, nn. 4 and 
5). Vitoria shares with Soto the perspective that the ius gentium in the sense of 
right is centrally about the division of dominium. Like Soto, again, Vitoria is 
equally clear that this does not need a prince: divisibility is contained within 
the very concept of dominium. It can be done, and in all likelihood was origi-
nally done, by consent between parties, either tacit or explicit (ibid., 62.a.1, 
nn. 21–3).31 Going by the commentary on the Summa alone, then, it could 
seem as if the ius gentium simply collapses into a series of relations of right, 
which (as we have seen) Vitoria analyzes as relations of dominium in a broad 
sense. However, in On Civil Power, Vitoria argues that it is not the case that 
the ius gentium has its force purely from human agreement, ex pacto et con-
dicto; it also has the force of law, vim legis. But, in contrast to Soto, asserting 
that it has the force of law involves crediting the whole human race with potes-
tas, “as if it were a commonwealth.” The as if is important here: Vitoria is not 
saying that there is one world-commonwealth. What he is saying is rather that 
the legislative force of the ius gentium cannot be thought about without think-
ing in terms of a united body that is the locus of quasi-political power (see De 
Pot. Civ., in Pagden and Lawrance 1992, 40; see also Wagner 2011).

Despite their differences, Vitoria and Soto together radically reposition 
Aquinas’s ius gentium so that it becomes not simply a first mode of the con-
cretization of natural law and right, but a global system of justice governing 
all relations between individuals and peoples that involve some claim to own-
ership or lordship (dominium in both senses). It is temporally or historically 
situated following the Fall, but, although human wickedness does play a role 
in its genesis, it has far more to do with the circumstances of necessity, the 
need to cultivate the earth, and, in parallel, to spread out over it: it is a law 
of dispersion and settlement. In the background of this understanding is Au-
gustine’s influential account, whereby the progeny of the three sons of Noah 
founded the gentes or the nationes, “and by their increase filled even the is-
lands” (CD XVI.3 and 6)32; or, again, one of Vitoria’s central examples is the 
case of Abraham and Lot, agreeing to go their separate ways and thus tacitly 
dividing dominium. The ius gentium thus has for its field the whole surface of 

31 Here Vitoria suggests (after canvassing various other options) that the most likely way in 
which this division occurred was by a process of virtual consent: “not with a clear and formal 
consent, but a kind of interpretative consent, so that some began to cultivate certain lands and 
others, others; and from the use of those things it came about that one man would be content 
with the lands that he had occupied, and another with others, so that none occupied the lands of 
another.” This is what happened between Lot and Abraham, who thus become the model for the 
settlement of the globe.

32 See my discussion in Brett 2011, chap. 8.
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the globe, created at a moment in human history when human life required 
the establishment of rules for mutually inhabiting that space. The ius gentium 
accordingly regulates not merely what people own, but what they do not own, 
for example, routes of travel between places. This is the basis for Vitoria’s no-
torious ius communicandi (“right of travel and intercommunication”), which is 
one of the rights by which he justifies the Spanish presence in the Indies: “in 
the beginning of the world, when everything was in common, everyone was 
allowed to visit and travel through any land he wished. This right was clearly 
not taken away by the division of property: it was never the intention of the 
nations to prevent men’s free mutual intercourse with one another by this di-
vision. Certainly it would have been thought inhuman in the time of Noah” 
(De Ind. 3.a.1, in Pagden and Lawrance 1992, 278). The ius gentium, finally, 
regulates all exchanges of things that are owned, and it regulates all violations 
of right for which there is no other redress. Thus, in the final analysis, it also 
regulates war. It is a global system of dominium and of the justice which takes 
dominium for its object (see Koskenniemi 2011).

14.2.5. Human Law: Civil and Ecclesiastical Law

We turn now, finally, to the other kind of human law, that which governs a 
“perfect” or self-sufficient community, a respublica, be it civil or ecclesiastical: 
for the church is equally a “perfect” community, even if it is not to be thought 
of as simply one among the others. (“It should not be imagined,” states Vi-
toria in On the Power of the Church, “that civil and spiritual power are like 
two different and separate commonwealths, such as France and England.”33) 
The church has its origin in divine law; its power is primarily spiritual, and is 
held by the pope as the vicar of Christ. Nevertheless, the law of that church 
does not reduce to divine law: it contains many precepts, for example, con-
cerning fasting in Lent, which are to a spiritual end but of human origin, and 
thus part of human law. Civil power, on the other hand, originates from natu-
ral law. If the ius gentium has its genesis in the separation and dispersion of the 
gentes, the ius civile has its origin in a contrasting moment of coalition. Vito-
ria and Soto both hold that a “scattered” life is not enough for human beings 
to achieve their natural “end,” a life where bodily needs are provided for and 
in which the “felicity” of natural moral goodness is achieved. Drawing closely 
on the account provided in Aquinas’s De Regno, concerning the needs of hu-
man nature, they sketch how a life in community with others is the necessary 
condition for this, a community that requires directing to the common good 
if it is not to disintegrate. This, in turn, necessitates power, civil or political, 
which may be held either by the community itself or its representatives, or by 
a prince or king chosen by the commonwealth. Political power, then, as dis-

33 Relection I, in Pagden and Lawrance 1992, 90.
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tinct from ecclesiastical power, is a function of the demands of natural inclina-
tion and natural law; it is equally from God, but from “God through nature,” 
in Soto’s formulation (De Iust. et Iure IV.4.a.1, 6.a.4).34 In either case, power 
is conceived teleologically, as “for” an end and as directing to that end (see 
Senellart 1995; Brett 2011, chap. 5). The end of spiritual power is the ultimate 
good, supernatural beatitude, and its laws are there to help human beings at-
tain that end. The end of civil power is the common good of all of the mem-
bers of the political community. Vitoria and Soto are as aware as Aquinas of 
the complexity of legislating for the common good: the law must be suitable to 
time and place, it must be “possible” in the sense of not imposing too great a 
burden on the people, and there must be a place for equity if the letter of the 
law goes against the end for which all law is passed.

Vitoria and Soto uphold the principle, which they also take from Aquinas, 
that human law in this sense must ultimately be “derived” from natural law 
just as is the ius gentium, but in a different way: not by deduction, but by spe-
cific “determinations” suited to the particular community in question. Both 
theologians feel the need, however, to give a more precise sense to Aquinas’s 
term “determination.” Going beyond his text, then, here they argue that what 
human law does is to change the moral character of an act. Thus, in Soto’s 
words, “the second kind of derivation is a new constitution of an act in the 
genus of virtue. For by natural law it was not a virtue to kill a robber or a her-
etic: for natural law only dictated they be punished: but human law made their 
killing into a virtue” (De Iust. et Iure I.5.a.2).35 The case is similar for abstain-
ing from meat or keeping certain days sacred. Vitoria too gives the example of 
fasting, made into a virtue by human law, but “so that we do not just give an 
example from ecclesiastical laws, to buy a magistracy with money is ambitious, 
because it is forbidden in human law” (De Pot. Civ. para. 16, in Pagden and 
Lawrance 1992, 35). A human law, then, whether ecclesiastical or civil, will, if 
it is just, oblige not simply to a penalty—ad poenam—but to guilt—ad culpam: 
it is morally wrong, a sin, to transgress it.36 Vitoria directly compares human 
law with divine law in this respect (ibid.), and both he and Soto appeal to the 
famous chapter of Paul’s letter to the Romans, chapter 13, “the powers that 

34 Notoriously, Vitoria, while seeming to share the same understanding, says at one point in 
On Civil Power that the power of kings (as opposed to any other form of government) is not from 
the commonwealth but from God himself. See the Introduction in Pagden and Lawrance 1992, 
xix–xx; more generally on Soto and Vitoria, see Brett 1997, chap. 4.

35 There is no irony here, of course.
36 Both Vitoria and Soto reject the notion of a “purely penal” law, that is, a law which impos-

es a penalty (Vitoria’s example is “he who cuts wood on the mountain shall pay 100 gold pieces”) 
but does not involve any moral fault or guilt (culpa); Vitoria, briefly, at De Lege 96.a.4; Soto, at 
much greater length, and again in tacit opposition to Alfonso de Castro, De Iust. et Iure I.6.a.5. 
For both of them, the penalty is attached, and has its justification, only because of the moral ne-
cessity involved in the prohibition. 
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be are ordained of God,” to support the conclusion that human law obliges in 
conscience (ibid., par. 15, in Pagden and Lawrance 1992, 33).37 As stated brief-
ly above in Section 14.1, the anti-Lutheran resonance of their reading of Ro-
mans 13 applies, in their hands, mostly to Luther’s denial of authority to leg-
islate within the Church. In their rebuttal of the parallel thesis for civil power, 
they are more concerned with the views of two previous Catholic theologians, 
Gerson (1363–1429) and Almain, both of whom had argued that civil law had 
no power to bind in conscience of itself: the obligation in conscience to obey 
it was only a precipitate of the obligation to obey divine law or natural law.38 
For the two Dominicans, by contrast, the authority to make law and the prop-
erty of that law of being binding in conscience are indissolubly connected, and 
belong to both church and commonwealth, ecclesiastical and civil law, of their 
nature as such.

To obey human law, then, is not merely prudential, for the sake of avoid-
ing a penalty. Rather, it is an act of virtue, in two senses: first, the virtue of 
obedience involved in fulfilling a duty in conscience; second, the virtue of do-
ing something that has been made virtuous by human law. It is, then, a central 
part of the moral life of an individual, the “living well,” the good life, which in 
Aristotelian thought is the “end” of human life together. As we have seen, the 
powers that be do not simply exist; they exist “for” something, for the human 
good. Their laws, therefore, function to “make men good,” as Vitoria and Soto 
insist in their commentaries on Prima Secundae, Q. 92, a. 1, Aquinas’s question 
“whether the effect of the law is to make men good.” Here, both Vitoria and 
Soto are primarily concerned with civil law, and argue that the commonwealth 
and its law are not there just to provide for the conveniences of life or to sup-
ply human wants. Vitoria deliberately rejects the perspective of those who say 
that the laws are “like artificers, who do not aim at moral goodness, but at 
an artificial goodness”; on the contrary, he insists, “the intention of the king 
is without doubt to make men good absolutely speaking and to direct them 
to virtue” (De Lege 92.a.1, in Stüben 2010, 28; Pagden and Lawrance 1992, 
165–6). Soto equally argues that “all civil laws [...] are to be instituted for the 
good of the soul, in which our felicity is in question [...] . For by the reason 
that man is born to felicity, by that same reason he is a civil animal” (De Iust. 
Et Iure I.2.a.1). The common good of the whole community is not, then, sim-
ply a technical matter of ensuring that collective life runs smoothly; it involves 
the moral good of living virtuously, which for both Dominicans—as for Aqui-
nas and for Aristotle himself—is that in which human “felicity” or happiness 
consists. In a sharp divergence between the two theologians, however, Vitoria 

37 See Vitoria, De Lege 96.a.4; Soto, De Iust. et Iure I.6.a.4.
38 The best discussion of this position is in Vereecke 1957. Both Gerson and Almain had 

worked in Paris, and Vitoria and Soto would have become very aware of their teachings during 
their years studying there.
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distinguishes between “eternal” and “human” felicity, with the latter alone be-
ing the end of the civil power. Soto insists, by contrast, that the civil power too 
aims at supernatural well-being. In making this argument, Soto appeals again 
to Romans 13 that all power is of God; therefore, all laws, even those of princ-
es, should be referred back to God. Vitoria uses the same text to support the 
more general argument that all human laws should be made for the sake of fe-
licitas, whether natural or eternal: “And this is proved on the authority of Holy 
Scripture, Romans 13, 1: ‘Let every soul be subject to the higher powers. For 
there is no power but of God.’ Therefore its end too is of God. And: ‘Who-
soever resists the power, resists the ordinance of God.’ But if the laws achieve 
nothing other than natural convenience, why then would he who resists the 
king resist the ordinance of God?” The true reading of Romans 13 depends 
on the understanding that the commonwealth is directly positioned within the 
moral teleology of human life.

In their different ways, then, for both Vitoria and Soto the moral dimension 
of obeying human law is part of the concept of human law and human legisla-
tive power itself, and is—at the same time—inseparable from its place within 
a divinely ordained structure of government, obedience to which is spiritu-
ally enjoined. It has its place within a distinctive and powerful vision of the 
Christian commonwealth, drawing upon centuries of Dominican (and other) 
thought, but they situate it now within a global order and defend it against 
the very different conception of human political and spiritual life advanced by 
their Lutheran adversaries. It is, to that extent, a Counter-Reformation theol-
ogy—but also philosophy, in the way that we have seen, of law; in outline, it 
continued to form the backbone of Catholic thinking about law at least until 
the middle of the next century. As we have also seen, though, its distinctive 
shape owes a great deal to the specific circumstances of the first half of the six-
teenth century. We now turn to consider the later development of this school, 
in the wake of the Council of Trent.

14.3. Jesuit Scholastics: Francisco Suárez, Gabriel Vázquez, and Juan de Salas

The years following the Council of Trent were marked by the hardening of the 
Counter-Reformation controversial effort against “the heretics,” by the chang-
ing role of Spain in European politics, including vis-à-vis the papacy, and by 
changes, not unrelated, within the politics of the religious orders—especially 
the advent of the Society of Jesus to its position both of political influence and 
of intellectual prominence. The three authors we shall be considering in this 
section represent the “golden generation” of Jesuit theologians writing on law. 
The most famous of them is undoubtedly Suárez, whose work On the Laws 
and God the Lawgiver (De Legibus ac Deo Legislatore) of 1612 was read all 
over Europe, both Catholic and Protestant, and became the central point of 
reference for later scholastics thinking about the subject. A close associate of 
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his, Juan de Salas (1553–1612), wrote a near-contemporaneous work On the 
Laws (De Legibus), published in 1611, which is clearly in dialogue (and some-
times in disagreement) with some key Suarezian ideas. In many respects both 
Suárez and Salas were responding, the latter more positively, the former almost 
entirely negatively, to the work of Gabriel Vázquez (1549–1604), whose “dis-
putations” on the subject of law (first published at Alcalá in 1598) are in im-
portant ways the most innovative and challenging of all. A glance at the intel-
lectual formation of these three Jesuit writers shows how much the world had 
changed since the beginning of the sixteenth century, when Vitoria and Soto 
had studied at Paris as the undoubted European center of gravity in theology. 
Educated, instead, in the Jesuit colleges and the universities of Spain, Suárez, 
Salas, and Vázquez each had a period at the Collegio Romano in Rome, the 
most celebrated college of the Society of Jesus, before returning to resume uni-
versity teaching careers in the Iberian peninsula (at Coimbra, Salamanca, and 
Alcalá, respectively). They thus represent a new kind of Counter-Reformation 
academic internationalism, and their work is marked by great confidence and 
independence, including vis-à-vis the authority of Aquinas. Scholars differ on 
how to assess both the nature and the extent of their distance from him on the 
nature of law, a distance that is often characterized pejoratively.39 It is not the 
purpose of the following sections to offer any such overall account, but rath-
er to highlight certain distinctive aspects of the way these three Jesuits think 
about law, in relation to their Dominican predecessors as much as to Aquinas.

14.3.1. Reason, Will, and Legal Obligation

We begin our discussion with Vázquez, whose work is the earliest of the three, 
and with the question of whether law is an act of intellect or of will. Vázquez 
starts out by endorsing the position that we found in Vitoria and Soto: that 
law, as an act of imperium (“command”), is an act of intellect. For him as for 
them, the nuda voluntas (“bare will”) of a superior does not of itself oblige, 
and is therefore not law. Vázquez adds the qualification, however, that a pre-
ceding act of will must nonetheless be involved in legislation: an act of electio 
(“choice”), a will for his subjects to do one thing rather than another. What a 
law does is to command subjects to do the will of the superior; thus, without 
any such act of will, there can be no law, even if that act of will is not itself law 
(Comm. STh. disp. 105 [recte 150], cap. 3, fo. 4–50). It might be argued, then, 
that for all of his apparent allegiance to the intellectualist position, his thesis 
that an act of command is unintelligible without an act of will in effect con-
cedes the voluntarist position on law.40 For Vázquez, as for Vitoria and Soto, 
the issue turns on the force of obligation that is distinctive to law. Vázquez 

39 See, e.g., Finnis 1980; Todescan 1973.
40 Höpfl 2004, chap. 11, speaks of the “voluntarist collapse” in Jesuit theories of law.
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makes this plain in his reply to “certain more recent writers,” who say that law 
is an act of the intellect in the sense of a iudicium (“judgment”), not command: 
“they prove it, because law is a rule, but the act that proposes to subjects the 
will of a superior is not a rule, but rather the putting-forward, and explanation 
of a rule: therefore that act (they say) is not law [...]” (ibid., cap. 4, fo. 6, col. 
1). These “certain” authors clearly base their argument on Aquinas’s statement 
that a law is aliquid rationis, something that belongs to reason, because it is “a 
rule and a measure” (STh. Ia.2.ae.90.a.1), and use it to overturn the consensus 
of opinion (itself based on Aquinas’s text) that law is an act of command.41 To 
Vázquez, this is “frivolous,” because in his opinion it is clear to everyone that a 
judgment on its own is not a law. In effect, merely to rely on the term “rule” to 
save the intellectualist position does not solve the issue.

So far, Vázquez has been working with a set of issues familiar from our dis-
cussion of Vitoria and Soto, even if his solution is not the same. He now makes 
a move, however, that distances him radically from his Dominican predeces-
sors. He stipulates that the definition of law as an act of command, situated 
in the intellect but dependent upon a precedent act of will, is only applicable 
to positive law, whether divine or human. The same definition cannot be of-
fered for natural law, and the reason is that natural law commands or prohibits 
things that are good or bad in themselves, independently of any will, even that 
of God. If we now ask what constitutes this goodness and badness that are 
independent of any act of will, the answer lies in the conformity or otherwise 
of certain actions or objects to rational nature. It is rational nature itself that is, 
therefore, natural law; and, since created rational nature proceeds from God, 
this must be so in God as well as in the rational creature. Vázquez allows that, 
in a secondary sense, we can speak of natural law as an act of the intellect, an 
act of command, at least in God, since God does command us to do what is 
good and prohibit us from doing what is bad. However, in us, the act of the 
intellect involved in natural law is not command, but judgment: “for we do not 
impose upon ourselves the command of not killing; or even if we did, it is not 
this that makes killing a sin; rather we judge, led by natural reason and light, 
that this, or that, is a sin [...]” (Comm. STh disp. 105 [recte 150], cap. 3, fo. 5, 
col. 2). In sum, then, the element of will involved in the notion of command—
even if command is in itself an act of intellect—rules out a single definition of 
law that will cover both natural and positive law, or rather, that “the term ‘law’ 
is not as appropriate to natural as to positive law, whether the word [lex] is 
derived from ‘reading’ [legendo] from something written, or from ‘choosing’ 

41 Aquinas, STh. Ia.2.ae.90.a.1, sed contra: “to command is an act of reason” (imperare est 
rationis), and ad 3: “from the fact that someone has a will for an end, reason commands (imperat) 
in respect of those things that have regard for that end.” Notice that the motive force that Aqui-
nas here gives the will is not so very far from Vázquez’s own position; certainly he could claim 
that Aquinas’s words support his own.
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[eligendo]; because natural law is neither read in something written, nor con-
stituted by an act of will in any choice, even of God; but necessarily is so of its 
own nature. It is therefore better called right (ius), because it is the rule of the 
just and the unjust.” In the case of natural law, then, Vázquez holds on to the 
Thomist notion of law as a “rule” (regula), but precisely the character of ratio-
nal nature as a rule means that it is not very appropriately called natural law. 
Rather, it is “something prior” to any law.

It is typical of Vázquez’s originality and audacity—and courage—that 
only five folios into the subject of law he has overturned much of the entire 
Thomist system. First, he has denied Aquinas’s premise that a single definition 
of law, as a “rule and measure of actions,” will cover all types of law. Second, 
although Vázquez has kept natural law as “the rule of human actions,” the 
“rule of the just and the unjust,” and therefore its place within the hierarchy 
of laws, he has entirely changed its character. As we have seen, for Aquinas it 
is human practical reason, working from the natural inclinations of human be-
ings, which generates the precepts of natural law. For Vázquez, however, not 
only is natural law not primarily a series of precepts, but rational nature itself; 
in addition, rational nature has nothing to do with natural inclinations. It is the 
same in God, who has no natural inclinations, as in man.42 The whole world 
of Aristotelian natural teleology, natures created by God with ends and with 
inclinations toward them, and of man as a rational participant in this govern-
ment, is absent. Non-rational nature has no normative force or even contribu-
tion to normative force; it is outside the world of law. This perspective governs 
Vázquez’s treatment of eternal law as well. Having summarized Aquinas’s ar-
gument, he continues by listing the difficulties with its being counted as law: 
“First, because this law is not an imperium in the mind of God [...] . Secondly 
because it is not promulgated [...] . Thirdly and finally because rationals and 
irrationals and inanimates are subject to this law [...] but law cannot be im-
posed on things that have no sense, or no reason.” The Thomists “labor not a 
little” to defend this conception, but in vain. Vázquez is happy to grant some 
sense of eternal law, as an idea in God’s mind, a rule of everything that hap-
pens, but this is not law in the same sense. When Scripture says, in Proverbs 8, 
“And he laid a law upon the waters,” this was, according to Vázquez, “nothing 
other than the very nature of the waters, which God created with this inclina-
tion natural to them” (Comm. STh. 91.a.1). 

If we now turn to Juan de Salas, we find him sympathetic to Vázquez in 
many respects, although not entirely agreeing with him. Salas has an explicit 
critique in Tractatus de Legibus of Aquinas’s definition of law as a rule or mea-
sure, because this covers many things that are not the same at all: the rules of 
a trade, for example, or the natural inclinations of irrational creatures (Tract. 

42 The contrast between Aquinas and Vázquez on “rational nature” is well brought out in 
Westerman 1997, chap. 2.
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XIII, disp. 1.iii, fo. 5). However, the “rule” by which God governs these latter 
is not properly law, because it represents “natural” rather than “moral” obliga-
tion. The contrast that Salas here invokes between the “natural” and the “mor-
al” requires a little elucidation. It is based upon a conception of the freedom 
of the will forcefully articulated by his fellow Jesuit Luis de Molina (1536–
1600), whose Concordance of Freewill with the Gifts of Divine Grace (1588) 
caused controversy for the degree of liberty it accorded the human will.43 In 
this conception, the will must be free in the sense of not subject to any necessi-
tation whatsoever. Necessitation characterizes the realm of natural phenomena 
and natural activity. The operation of free will, however, generates a world of 
moral, as opposed to natural, phenomena and agency: a thing, or an action, is 
moral rather than natural in relation to a free act of the will. For Salas here, 
then, irrational creatures, being incapable of free will, can only be naturally 
necessitated rather than morally obliged. However, Salas is unwilling to give 
up entirely on the notion of eternal law in the proper sense of law. He there-
fore asserts that there are two eternal laws in God: one, not properly a law, 
by which he governs irrational creatures; another, properly a law and properly 
obliging, by which he governs rational creatures (Tract. XIII, disp. 4.i, fo. 63). 
To the question of how this is promulgated, he responds that it is not promul-
gated formally but “virtually,” and this is possible because “God’s eternal law 
does not oblige except through the mediation of temporal law, be it natural 
or positive”; therefore, God’s eternal decree that these other laws should ex-
ist and be promulgated constitutes a virtual, and eternal, promulgation of the 
eternal law (ibid., disp. 2.i, fo. 32, col. 2).

On the question of whether law is an act of the will or the intellect, Sa-
las’s first conclusion, at the most general level, is that law, being something 
of its nature as such that stems from rational nature, must be something that 
“pertains to reason” (ibid., disp. 1.vi, fo. 10, col. 2). Beyond this, however, 
he, like Vázquez, feels compelled to answer the question differently in the 
cases of natural and of positive law. Like Vázquez, Salas argues that the latter 
essentially involves an act of will on the part of a superior, but in a different 
way. Vázquez had argued that the relevant will was an act of choice preced-
ing the act of command which is situated in the intellect and is properly law. 
Salas argues, by contrast, that the relevant will is a will to oblige subjects, 
which must be externally expressed in some form. (This makes him sympa-
thetic to—though not entirely in agreement with—the view that law is neither 
an act of the will nor of the intellect, but a kind of “sign” in writing or other 
medium.) Taking this view, it is wrong to place positive law in an act of com-
mand as opposed to an act of judgment, as if this made the relevant differ-
ence: command is neither necessary nor sufficient for obligation, and hence 
for law (ibid., fo. 14–5).

43 See Schmutz 2001 for an excellent account of Molina’s theory.
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The case is different for natural law, which is only “a concept, or elicited 
act of our intellect, dictating that something is dissonant, or inappropriate, 
and shameful to rational nature; or necessary, and altogether to be done, if one 
would behave honourably” (ibid., fo. 10, col. 2). To do something that does 
not conform to this dictate is a sin, and sin betokens that a law has been trans-
gressed; thus the dictate is itself a law. Salas agrees with Vázquez in removing 
any trace of an act of will on the part of a superior from natural law: clearly not 
a temporal prince, since we are obliged by natural law entirely independently 
of whatever any such prince may command, but not God either. Against the 
position that all law must involve an act of will on the part of a superior, will-
ing to oblige us, and therefore that natural law does not oblige without the will 
of God, Salas counters, “firstly because if per impossibile there were man in 
the world, but not God, it would be wrong to lie: therefore contrary to some 
law; but there would be no will of God: therefore natural law does not include 
the will of God.” Salas then introduces some of the same considerations that 
we saw govern Vitoria’s, and especially Soto’s, discussions of God’s law, but to 
the opposite effect. Thus, supposing such a will of God to oblige us, either it 
is necessitated or it is free. If free, then he could have willed not to oblige us; 
indeed, he could do so now: “and thus he could dispense in every precept of 
natural law, indeed, abrogate it entirely, and render licit all acts and omissions, 
even the hatred of God” (ibid., fo. 11, col. 2). All of this is entirely false, but 
on the other hand, it is, in the first place, absurd to suppose any necessitated 
will of God in respect of his creatures; moreover, in the second, the will to 
oblige must be a free will for the resulting obligation to have the quality of 
being “moral.” Salas says that if he had to posit one or the other will of God, 
he would rather go with the nominalists, including Ockham, and make it en-
tirely free, than go with “not a few more recent” writers—including Soto, as 
we have seen—and say that God necessarily wills to oblige us to things that are 
in themselves good (ibid., disp. 5.iv, fo. 10, col. 2). The entire issue is avoided, 
though, by taking divine will out of the obligation of natural law altogether.

Salas thereby gives himself the problem, however, of accounting for natu-
ral law’s capacity to oblige. Vázquez’s very radical solution, as we saw, was to 
make natural law rational nature itself, and thus to deny that natural law, at 
least in its primary sense, obliges at all: it is a rule or standard, what is right 
(ius) rather than a law. Salas shares his conception of “rational nature,” as 
well as his implicit dismissal of the role of natural inclinations in natural law, 
which he makes explicit in a direct critique of Aquinas: “any command which 
is founded purely upon reason without any positive or arbitrary law should be 
called natural, whether it commands things that are in accordance with natural 
inclination, or not” (ibid., disp. 2.ii, fo. 35). However, Salas does not want to 
follow Vázquez entirely in positing that rational nature just is natural law. He 
allows that rational nature can metaphorically be called natural law, insofar as 
rules and precepts of action can be derived from it: “But I only deny, that it is 
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properly law: since a law, properly speaking, is a form of command: but ratio-
nal nature [...] is not a command: therefore not a law” (ibid., disp. 1.vi, fo. 10, 
col. 2). (Vázquez had in fact acknowledged this as we have seen.) For Salas, 
natural law, more traditionally, is rather a dictate of the intellect. To save the 
obligatory character of this dictate, Salas has recourse to an old distinction, be-
tween lex imperans (“law that commands,” which always requires the will of a 
superior) and lex indicans (“law which shows what is to be done”), reason and 
natural law being of the second type. He insists nevertheless that in a broader 
sense “lex indicans is truly a precept, and a command, insofar as it is a rule that 
is necessarily to be followed, if a deed would be righteous, or insofar as it has 
the power of obliging” (ibid., fo. 14, col. 1). The rules that have to be obeyed 
in any skill, he argues, are called “precepts,” and similarly those that have to 
be obeyed in the domain of morals. This seems equivalent, though, to arguing 
for a different sense of “obligation” from that imposed by positive law, and 
Salas never directly articulates such a conception; it seems, moreover, to go di-
rectly against the spirit of his critique of “rule” as a definition of law.

By contrast with both Vázquez and Salas, Suárez makes a determined at-
tempt to salvage a single concept of law to cover all four laws of the Thomist 
account. He shares the view that law is exclusively the preserve of rational 
creatures. The grounds for this lie, however, more in the consequences of pos-
sessing reason than in reason itself; that is, they lie in the freedom to which it 
gives rise and in the government which this then necessitates: “talking about 
law in the proper sense [...] it can only be for the sake of the rational crea-
ture: for law is not imposed except on a free nature, nor does it have for its 
subject-matter any acts other than free acts.” Suárez also holds that “a creature 
possessed of intellect, of the very fact that it is a creature, has a superior to 
whose providence and ordination it is subject; and because it is possessed of 
intellect, it is capable of moral government, which comes about through impe-
rium” (Leg. I, cap. 3, nn. 2–3). For Suárez, this view of law as an essential part 
of the moral government of free individuals involves abandoning the Thomist 
position that law is essentially an act of the intellect. He agrees with Vitoria 
and Soto that what law does is to change the moral character of a particular 
action, so that such-and-such is now morally necessary where before it was not; 
as for Salas, a moral (as opposed to a natural) necessity is precisely an obliga-
tion. However, this power to oblige, he argues, is in the will and not in the 
intellect, “for the intellect can only point out the necessity, which is in the ob-
ject itself; and which if it is not in the object, cannot give it to it; but the will 
confers a necessity, which was not before in the object and, for example in the 
case of justice, makes something worth this much or that much, and in the case 
of the other virtues, that here and now it is necessary to perform some deed, 
which otherwise was not of itself necessary” (ibid., cap. 5). All law, therefore, 
involves an act of will on the part of a superior: not directly the will for such-
and-such an action—for, just as in Vitoria and Soto, such a will has no capacity 
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to oblige—but the will to oblige subjects to perform that action, which is not 
the same thing (ibid., cap. 4, nn. 8–9).

Again, and in a way that will now be familiar, for Suárez this puts paid to 
the Thomist conception of eternal law as governing all nature: for irrational 
and inanimate creatures “effect their motions not freely, but of the necessity 
of nature.” As a result they are not and cannot be subject to law in the proper 
sense of the term, “because the property of law is to impose a bond and a mor-
al obligation; but only intellectual beings are capable of this, and even they, 
not in all their actions, but only in those that they do freely; for all moral being 
depends upon freedom” (ibid., II, cap. 2, nn. 10–1).44 However, it gives Suárez 
a problem with natural law, for he concedes that what natural law commands 
and forbids is intrinsically good and intrinsically evil. That is, the “moral ne-
cessity” appears to be already in its objects, independently of any act of will. 
Moreover, this goodness and badness is accessible to natural reason, making 
the precepts of natural law “dictates of natural reason.” Suárez thus accepts 
much of the intellectualist position as developed in the other two Jesuits; he 
was not so direct in his rejection of the inclinations as a basis for the com-
mands of natural law, but he made it plain that Aquinas’s categorization of the 
precepts of natural law is only one among several, and he put it last with the 
qualification that we are not to think of these inclinations as “purely natural” 
but as “determined and elevated” by reason (Leg. II, cap. 8, nn. 3–4).

Nevertheless, Suárez is unwilling to allow that natural law is either not a 
law at all, properly speaking, or a law in a different sense, a lex indicans rather 
than a lex imperans. He equally rejects the Ockhamist position that natural law 
exists wholly as a command of the divine will, which can therefore be abro-
gated at God’s will. He therefore chooses what he describes as a middle way—
“and this I take to be the opinion of Saint Thomas and the common opinion 
of theologians”—that, on the one hand, “natural law does not simply indicate 
the bad and the good, but contains in addition its own prohibition of the bad 
and command of the good.”45 On the other hand, however, “this will of God, 
this prohibition or command does not constitute the entire rationale of the 
goodness and badness which lies in the observation or the transgression of the 
natural law, but presupposes that there is in those actions a certain necessary 
righteousness or disgrace, and joins onto them the special obligation of divine 
law.” On the related question of whether God can dispense in the precepts 
of natural law, Suárez takes a position close to Soto’s, although his authority 
is Cardinal Cajetan’s commentary on the same locus, Prima Secundae, Q. 100, 
a. 8: that God did not necessarily will to create rational nature, but that once 

44 See Westerman 1997, chap. 3; Breiskorn 2001, 2010; Courtine 1999, chap. 4.
45 One of Suárez’s authorities for this assertion is Vitoria’s lecture On That to Which Man Is 

Obliged, which we noted above in Section 14.2.2, when examining the voluntarist elements of 
Vitoria’s theory.
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having freely willed it, he then necessarily willed to prohibit things that were 
not consonant with that nature; to do otherwise would have been a failure of 
divine providence, and not consistent with his goodness (Leg. II, cap. 6, nn. 
1–4, 7, 11, 23). It is, in general, a modified voluntarism quite similar to that of 
Vitoria, and with the same uneasiness—highlighted by Salas, none too kindly 
describing the argument from providence as “laughable”: “for God, to save 
men from sinning and meriting eternal or temporal punishment, could have 
abstained from that prohibition, and in doing so would have proceeded most 
wisely, and provided for our good in the best possible way” (Salas, Tract. XIII, 
disp. 5.iv, fo. 76).

To sum up, then, all three of these authors seek to accommodate both the 
idea that natural law is a “commanding” law, comprising precepts which im-
pose a moral obligation, and at the same time the idea that it is not simply a 
series of commands, but is intrinsically connected to and necessary for human 
nature understood as rational nature. Salas dismisses Suarez’s resolution of the 
problem, and yet, as we have seen, cannot himself solve it without implicitly 
appealing to a different sense of obligation from that which he had defended 
in discussing the nature of law in general. Vázquez’s solution was to locate the 
commanding aspect of natural law solely in God’s intellect rather than in our 
own, and to argue that this aspect is in any case only a secondary sense of natu-
ral law; in its primary sense, natural law is simply rational nature itself, prop-
erly a ius rather than a lex. But his sacrifice of natural law as a law that primar-
ily commands us to do good and avoid evil was unacceptable to either of the 
other two.

14.3.2. Human Law and the Law of Nations

Turning now from natural to human law, we begin with the ius gentium, which 
is the source of more innovative thinking from all three of these authors.46 
Vázquez, once again, is the most original. With characteristic intellectual en-
terprise, Vázquez handled the question of the relationship between natural law 
and the law of nations by stepping out of the confines of the Thomist debate 
entirely and looking instead to the French humanist jurist François Connan 
(1508–1551), who had distinguished between a kind of ius (law, or right; Con-
nan does not make a sharp distinction) that is concerned with the immutable 
rules of fair and honest conduct and a kind of ius that is concerned instead 
with utility. Connan suggested that the former was the ius naturale, the latter 
the ius gentium. Vázquez equates the first to his own understanding of natural 
ius as nothing other than human nature itself, which, as we have seen, is the 
primary rule of the just and the unjust. The second, though, “is that which is 

46 The following account of human law is taken, with modifications, from Brett 2011, chaps. 
3 and 6.
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not the rule of the just and the unjust, virtue and sin, nor does it command 
anything in such a way that the contrary is a sin, but simply concedes a free 
faculty of using a thing as useful, or even as honorable: but in such a way that 
not to use it, or to use something else, is not morally wrong” (Comm. STh. 
disp. 157, cap. 3, fo. 53). The ius gentium, then, is not ius in the sense of a 
law, but only in the sense of “a licence or faculty,” “for this is one of the sig-
nifications of ius” (ibid.). Thus, “the ius gentium is solely a law of permission 
and utility” (ibid., fo. 54). Vázquez’s creative fusion of a scholastic and a le-
gal-humanist inheritance produced a startlingly novel and, to contemporaries, 
threatening account of the ius gentium: that the law of nations is not a separate 
legislative domain, but a zone of permission accommodated within natural law, 
a series of rights but not obligations. No one is legally obliged to go to war, for 
example, under the ius gentium; they only may do so, but if they do, then natu-
ral law dictates that no one should be killed without just cause, just as it dic-
tates that no individual man should kill another without due cause. The only 
law governing relations between commonwealths is natural law.

Both Suárez and Salas engage in an extensive polemic against this way of 
thinking.47 Neither of them will accept that the ius gentium is purely permis-
sive. Both insist that the ius gentium is properly a law, but what kind of law? 
We have already seen how Vitoria and Soto had begun to insist on the positiv-
ity of the ius gentium, without abandoning the idea that it is in some sense an 
exercise of natural reason. In the context of clearing up Aquinas’s confusing 
statements, the upshot of their work had been to preserve the idea that the ius 
gentium is constituted by a process of natural reasoning, but nevertheless to 
distinguish it more decidedly from natural law by arguing that its status as law 
was a function of human consensus, not nature, and that therefore it was posi-
tive rather than natural law. By contrast, Salas and Suárez differ with Vitoria 
and Soto in holding that the positivity of the ius gentium entails that it cannot 
be the product of natural reason. Suárez explained the nub of the matter in the 
second book of his De Legibus (caps. 17 and 19). The law of nations cannot be 
an exercise of natural reason, because if it were, it would be natural law; again, 
this cannot be the correct position to take, because the ius gentium involves 
things that are not intrinsically necessary to rational human nature, such as the 
division of property, servitudes, the practice of warfare, and other such things 
(ibid., cap. 17, n. 8). The conclusion must be, then, that the ius gentium as dis-
tinct from natural law cannot contain any precepts that are intrinsically neces-
sary to a rational creature and thus discoverable by natural reason alone (ibid., 
n. 9). The source of the substantive content of the ius gentium, the basis for 
positive consensus, is not natural reason but customary usage.48

47 There is a brief treatment of the contrast with Vázquez in Doyle 1999; see also Kremer 
2008, 127–30.

48 E.g., the immunity of ambassadors: Suárez, Leg. II, cap. 19, n. 7. See Tierney 2007. 
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Given that the ius gentium, for both of these authors, is positive law, the 
question arises as to who is its legislator. Here, Salas and Suárez both kept ele-
ments of Vitoria’s conception of a world community that is lacking in Soto, for 
whom the reasoning involved in the ius gentium can be done by individuals 
alone. For Salas, the legislator is “all the nations” (omnes gentes): “it is called 
the law of nations not precisely because all nations use it, but because they use 
it as its authors” (Tract. XIII, disp. 2.iii, fo. 39; emphasis added). Salas makes 
it clear that they are not its authors as single nations, but as forming one com-
munity: “For all nations, insofar as they make up one community of the whole 
human race, can oblige individuals to those things that are useful to the whole 
human race” (ibid.). However, this same passage makes it clear that the ius 
gentium is still, for Salas, a law governing individuals, just as it was for Soto. 
By contrast, it is Suárez’s well recognized innovation to have made a distinc-
tion between two senses of the ius gentium: one is “the law that all peoples 
and the various nations [omnes populi et gentes variae] ought to keep between 
themselves,” and the other is “the law that individual cities, or kingdoms ob-
serve within themselves,” but in which nevertheless all or almost all cities and 
kingdoms coincide (Leg. II, cap. 19, n. 8). The former is properly the law of 
nations; the latter is a kind of universal civil law. Suárez goes on to give the 
reason for the existence of the ius gentium in its proper sense. It lies in the fact 
that the human race “always has some kind of unity, not simply of a species, 
but also a quasi-political and moral unity [...] . So that even if every perfected 
city, commonwealth or kingdom, is in itself a perfect community, and being 
made up of its own members, nevertheless each of them is also a member in 
some sense of this universal community” (ibid., n. 9). Thus, despite the simi-
larities in language to Salas—and indeed to Vitoria—on the unity of the whole 
human race, Suárez differed profoundly in perceiving the universal community 
to be made up not simply of individual human beings, nor even of gentes, but 
of commonwealths. The ius gentium properly speaking, then, is a law between 
commonwealths, not individuals, marking a decisive change in the older con-
ception and coming closer to the modern understanding—although, histori-
cally speaking, that understanding is (perhaps paradoxically) more likely to be 
rooted ultimately in Thomas Hobbes’s conception of natural law.49

14.3.3. Human Law: Civil and Ecclesiastical Law

It remains to discuss human law in the sense of civil and ecclesiastical law. 
Here, by contrast with Vitoria and Soto, the thought of the three Jesuit theo-
logians we have been studying is marked by a decisive trend to see the “end,” 
or the common good, of the civil commonwealth and its law in terms of peace-
able coexistence rather than directly in terms of the individual moral good 

49 See Schröder 2000. 
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(which Vitoria and Soto had still viewed, in Aristotelian terms, as an important 
part of its rationale). As we saw, “felicity” is twofold, natural and supernatural, 
and Vitoria and Soto differed in that Soto had posited the latter as the “end” 
of the civil commonwealth as well as of the church. Vázquez, Suárez, and Salas 
agree strongly with Vitoria that the civil commonwealth must be confined to 
the natural end. Suárez articulated this position by drawing expressly on the 
theology of “pure nature” that had begun to be developed by both Dominican 
and Jesuit authors in resolving the controversial question of the freedom of the 
human will in relation to the operation of divine grace. The original idea was 
hypothetically to skim off the supernatural aspects of the actual condition (sta-
tus) of mankind in order better to understand the potentials of human nature 
alone. Suárez, however, appeared to take this one step further and to think of 
human nature in any condition as “purely natural.” Thus, in his treatise on the 
ultimate end of human life, Suárez argued that there is no natural appetite in 
man for his supernatural end because there is no natural potential for that end. 
“Purely naturally”—that is, naturally—man is ordered only toward the end 
of natural felicity; his being ordered toward supernatural felicity is something 
added to that nature.50 Suárez used this theological stance to argue that politi-
cal power is “simply natural” (mere naturalis), and therefore does not and can-
not have for its end the supernatural felicity of the future life, except by some 
extrinsic relation (Leg. III, cap. 11, nn. 4–5). Neither does it have for its end 
the spiritual felicity of this life, because that felicity is a disposition intrinsically 
ordered to future, supernatural felicity, and therefore equally falls outside the 
scope of civil power (ibid., n. 6). Finally, however, Suárez departed from Vito-
ria’s position as well as Soto’s in arguing that “the civil legislative power, even 
considered purely naturally, does not have for its intrinsic and per se intended 
end the natural felicity of the future life, and not even the proper felicity of the 
present life insofar as it pertains to individual men in their aspects as particular 
persons. Its end is rather the natural felicity of the perfect human community 
of which it is charged with the care, and of individual men in their aspect as 
members of such a city, that they might live in it in peace and justice, with a 
sufficiency of those goods that relate to the preservation and comfort of bodily 
life” (ibid., n. 7). The city figures in this sense as a necessary condition of indi-
vidual human felicity rather than the intrinsic locus of it. 

Neither Salas nor Vázquez in their commentaries on the law explicitly de-
ploy the theology of “pure nature” to elucidate the function of civil power and 
of the commonwealth more generally. However, they do share the thesis that 
for Suárez was the corollary of the “purely natural” understanding, which is 

50 The classic studies of pura natura are de Lubac 1945 and 1965. It remains, however, 
a deeply contested concept, and its history no less so; the 2001, vol. 101, issue of the Revue 
Thomiste is devoted to this subject. The political ramifications of de Lubac’s understanding of 
pura natura in Suárez are pursued in Courtine 1999, chap. 2.
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that civil power is fundamentally concerned not with the internal acts of its 
subjects—acts of intellect and of will—but rather with their external actions. 
There was support for this position in the rationale that Aquinas had offered, 
in his treatment of laws in the Prima Secundae, for the necessity of divine law: 
human judgment can only concern exterior motions, and thus a divine law and 
a divine judge are necessary to regulate their interior acts (STh. Ia.2.ae.91.a.4). 
Soto had repeated this view in the introduction to his treatment of divine posi-
tive law, but it is not remotely central to his exposition of human positive law, 
nor does it affect his conclusion concerning the “end” of that law. By contrast, 
it is a key theme for Suárez, for whom political “community” involves only ex-
ternal acts (Leg. III, cap. 13, n. 3); for Salas, who held that “civil power is ex-
ternal, and is ordained for the sake of ruling an external community” (Tract. 
disp. 9.1, fo. 195, col. 2); and for Vázquez, who argued that “law is the com-
mand of a superior, to which subjects are bound to conform according to their 
own mode; and therefore since it is peculiar to man among rational creatures 
to be corporeal, it is in corporeal, and external matters that he must con-
form to his superiors [...] not in internal, in which he shares with the angels” 
(Comm. STh. disp. 160, cap. 2, fo. 71, col. 1).

All of these authors, however, add a qualification on “external” acts. By 
their own arguments, law can only fall on moral acts, that is, acts that are the 
result of choice, an internal act of free will. As Suárez said, an external human 
act “cannot take place without an internal, for the external act has its quality 
as human and moral from the internal act as from its moral form [...] just as 
a human being is made up of body and soul” (Leg. III, cap. 13, n. 1). How 
then to save the principal thesis of the externality of the city and its law? It 
was Vázquez who supplied the answer, which is that indirectly the human law 
must, and does, command those acts of will that are involved in external acts, 
though it has no need to, and cannot, command purely internal acts (Comm. 
STh. disp., 160, cap. 3).51 This concession, however, entails that in fact the law 
of the commonwealth does intervene in, and shape, the individual’s moral life, 
and thus affects his “natural felicity,” at least, if not his spiritual. Thus Vázquez 
wrote that it is not the case, as some think, that civil laws make men good only 
in an external sense: “laws which are properly laws, even if you include civil 
laws, when they are observed from the desire for virtue, make man virtuous 
not only externally, but also internally, and good in terms of true virtue, at least 
moral virtue” (ibid., 92.a.1, fo. 16–7). Likewise, Suárez admitted that his thesis 
of the “end” of the city gave some plausibility to the view that the only virtue 
the civil law demanded of its citizens was that of justice, the virtue that governs 
our external relations with others (Leg. III, cap. 12, n. 3). However, he insist-
ed that this plausibility was specious: securing the external end of the city de-

51 Cf. Salas, Tract. disp. 9.1, fo. 196, col. 2; Suárez, Leg. III, cap. 13, n. 9 (who, however, does 
not cite Vázquez directly). For Vázquez’s position in more detail, see Vereecke 1957, chap. 5.
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mands all of the virtues, and “the civil laws intend to make good men, because 
they cannot otherwise make good citizens” (ibid., n. 8).

All three authors, then, secure in some sense the Aristotelian thesis that the 
laws “make men good,” but it is only indirectly rather than directly, as in Vi-
toria and Soto. This may account for the subtly different way in which they 
argue for the obligation in conscience of human law. They entirely agree with 
the two Dominicans that to hold the contrary is to concur with “the heretics” 
in taking away any true power of legislating from both ecclesiastical and civil 
power, “for [the heretics] do not deny,” as Vázquez wrote, “that princes can 
lay down certain ordinances for the good state and government of the com-
monwealth; but they deny, that they can oblige the consciences of subjects 
with them” (Comm. STh. disp. 158, cap. 2, fo. 61, col. 1). However, while 
Romans 13 is still important to them in establishing the contrary, it does not 
have the resonance that it did for their Dominican predecessors. Instead, they 
use another argument that we do not find in Vitoria and Soto, which is the 
command of natural law to obey superiors. The two Dominicans certainly ac-
cept, from Aquinas, that there is a natural law command to live in society with 
others, and from this follows the establishment of civil power and its laws; in 
addition, those laws must be derived from natural law by way of “determina-
tion.” However, they never think of the obligation to obey human law as di-
rectly grounded on a specific natural law precept to obey superiors. By con-
trast, this is a central theme in all three of these Jesuits. Thus, Vázquez defends 
the power of human law to oblige in conscience of itself: the obligation “does 
not arise wholly from natural law, without the addition of a command and or-
der of the prince”; nevertheless, “when St Thomas said that laws laid down 
by men, derived in the second way [sc. by way of ‘determination’ rather than 
‘deduction’], oblige only from the will of the prince, all he was doing was as-
signing the principle of obliging in this matter as opposed to another; he does 
not exclude the universal principle of natural law, i.e., that superiors are to be 
obeyed, on which as upon its foundation the obligation of human law rests” 
(ibid., disp. 154, cap. 3, fo. 41, col. 2). Salas, combating Gerson’s thesis, vigor-
ously argues against the idea that the obligation of human law depends on that 
of divine law, appealing to the same intellectualist account that we saw him 
develop above in the context of natural law. Human law would oblige in con-
science even if there were no divine law, because the dictate of reason would 
still constitute law, and would bind in conscience; therefore, so too would hu-
man laws, because reason would dictate that they should be obeyed. As it hap-
pens, God does in fact command that we obey our superiors and their laws, 
but he does not need to in order for them to be binding. This position, how-
ever, entails that human laws do not oblige independently of natural law, and 
specifically a natural law command to obey human superiors and human laws 
(Tract. disp. 10.1, fo. 219, col. 2). Suárez, finally, argues from both the divine 
law and the natural law precept to obey the just laws of legitimate superiors.
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All three of these authors, then, just like Vitoria and Soto, feel the need to 
firm up Aquinas’s second mode of derivation of human law from natural law, 
the mode of “determination,” in order to account for its capacity to oblige in 
conscience. They do so, however, not by insisting on the moral creativity of 
human law, backed up by a reading of Romans 13 that associates it directly 
with the moral “end” of the commonwealth. Rather, they combat the possible 
moral shakiness of “determination” by grounding it more firmly in the obliga-
tion of a higher law. Suárez, at least, is well aware of the danger inherent in 
this strategy: that it threatens to reduce the obligation of civil law to that of 
divine or natural law, ceding the position of Gerson and “the heretics” and 
depriving the prince of any real power of his own. Suárez argues that this does 
not, in fact, follow, because the civil law is the proximate cause of the obliga-
tion, which would not exist without it and which can therefore be said sim-
ply to be speaking about an obligation of civil law (Leg. III.21, n. 7). He does 
not leave the matter there, moreover, but adds the more traditional argument 
from Romans 13 and also an argument from the impossibility of moral gov-
ernment without obligation in conscience. His uneasy text shows the fine line 
that these authors are treading in their appeal to either divine or natural law 
in this context, threatening to undermine the whole sphere of human power 
and law—the Christian commonwealth—which it had been the concern of this 
movement from the beginning to uphold and defend. On the one hand looms 
the Charybdis of divine right theories of kingship, on the other the Scylla of 
a purely natural law theory of the commonwealth. Either way, the distinctive 
voice and authority of the scholastic theologian are—and would be—lost.

14.4. Conclusion

As noted above in Section 14.1, later scholastic philosophy of law cannot be 
detached from the broader political and theological enterprise to which all 
members of the movement, in their different ways, were essentially committed. 
Nevertheless, it is a philosophy; and what I hope to have shown is some of the 
extraordinary quality of the philosophical thinking involved, as members of 
the movement wrestled with fundamental questions left insufficiently clear by 
Aquinas’s text: What is it to think of law as “a rule and a measure”? How does 
this square with the demand that the law oblige? Can there be one single sense 
of “law” to cover all of the “rules” by which human beings are governed? How 
can a law be “natural”? Assuming that there is a natural law, what precisely is 
its relationship to positive law? What accounts for our duty to obey positive 
law? This is not to say that their thinking does not have its limits. The intense 
discussion between different authors can take place on ground that is very nar-
row indeed. For example, the interminable disputes over whether law is an act 
of will or of the intellect, and precisely which act of the will or the intellect that 
might be, effectively exclude the possibility that it might not be an act of the 
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will or the intellect at all. Alternatives are considered, for example, as we have 
seen, by Salas in thinking about the written quality of positive law, but they 
are all pulled back into the dominant psychological model of legislation. That 
model depends itself on a philosophy and theology of agency, both human and 
divine, in which the “acts” of reason and will are the markers of any “act” that 
is to be counted as such. This philosophy would come under serious pressure 
as the seventeenth century wore on, and into the eighteenth, challenging at the 
same time the philosophy of law that it underpinned.52 However, that does not 
detract from either the interest or the quality of the legal thinking involved. In-
deed, precisely because they do not think as we do, the limits of their thought 
invite us to consider the limits of our own.53

Further Reading

The most extensive recent study of the initial School of Salamanca, with 
lengthy chapters on both Vitoria and Soto, and a rich bibliography, is Belda 
Plans 2000. For the Jesuit period of the movement, Höpfl 2004 is outstand-
ing. The older study by Hamilton (1963) is still valuable; Skinner 1978, vol. 
2 contains an excellent general overview of “The revival of Thomism.” Pag-
den (1982) discusses the School in the context of Spain and the politics of the 
Spanish Crown in America. For biographical and bibliographical information 
on all authors of the second scholastic, the reader should consult the excellent 
and indispensable website edited by Schmutz (2008).

Regarding the individual theorists here discussed, the best study of Vito-
ria’s legal philosophy is Deckers 1991; an excellent recent collection of essays 
is Bunge et al. 2011. There is, to my knowledge, no recent monograph devoted 
entirely to Soto; Carro 1967 is seriously outdated. I discuss Vitoria and Soto 
in Brett 1997 (chap. 4). Of the three Jesuit authors here discussed, there is no 
monograph, to my knowledge, on Salas, despite his recognized importance. 
An excellent treatment of Vázquez’s legal theory is Vereecke 1957. Recent col-
lections of articles on Suárez, with contributions on the subject of his legal 
philosophy, include Doyle 2010, Schwartz 2012, Hill and Lagerlund 2012, and 
Bach et al. 2013. I discuss aspects of Jesuit theories of political power and law 
in Brett 2011 (passim). Tierney 1997 has chapters on both Vitoria and Suárez. 

Contextual background for the studies of Vitoria and Soto in Paris can be 
found in two older but still indispensable studies, Villoslada 1938 and Batail-
lon 1991. The broader background of the Reformation is discussed in Skinner 
1978, vol. 2, and an excellent account of Lutheran legal theory is provided in 

52 This point is made in Pink 2009.
53 I would like to thank the editors of this volume for their perceptive and helpful comments 

and suggestions, which have greatly improved the chapter, and Ben Slingo for many enjoyable 
conversations on the subject. 
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Witte 2002. For the later period, Worcester 2008 and Bamji et al. 2013 are col-
lections that give overviews of the cultural and political environment of Jesuits 
and of the Counter-Reformation more broadly. Broggio 2009 is excellent on 
the academic and political milieu of the Society of Jesus around the turn of the 
seventeenth century; Tutino 2010 is equally excellent on the theology and poli-
tics surrounding the Oath of Allegiance controversy.



Epilogue

THE LEGACY OF ANCIENT AND MEDIEVAL  
LEGAL THOUGHT FOR MODERN  

LEGAL PHILOSOPHY
by Carrie-Ann Biondi

Many currents from ancient and medieval legal thought still direct the flow 
of conversation in modern legal philosophy. Recent centuries have deepened 
and developed in more sophisticated ways legal concepts and controversies 
that had their origins in ancient Greece, Rome, and the Near East and became 
transmuted during the medieval period through the influence of the Abraha-
mic faiths. A brief survey of some central legal concepts discussed in this vol-
ume—such as natural or divine law versus positive law, reason and rule of law, 
equity, and cosmopolitan universal law—reveals a historical current that has 
continued through modern and contemporary legal philosophy.

The dramatically depicted tension between Antigone’s higher law and Cre-
on’s positive law (see Chapter 1 of this volume) that only sharpened in the re-
peated confrontations between Socrates and various Sophists (see Chapters 2 
and 3 of this volume), continued to play out most prominently in twentieth-
century debates between legal positivists and moral realists. Located at the heart 
of the decades-long exchange between preeminent legal positivists H. L. A. Hart 
(1907–1992), Hans Kelsen (1881–1973), and Joseph Raz (b. 1939) and their crit-
ics—such as John Finnis (b. 1940), Lon Fuller (1902–1978), and Ronald Dwor-
kin (1931–2013)—are the “separability thesis” and the source of law’s authority.

The separability thesis separates claims about the moral evaluation of law 
from claims about its legal validity. Laws are valid if they “were enacted in proper 
form, clear in meaning, and satisfied all the acknowledged criteria of validity of a 
system,” and as valid they must be obeyed, even if they are judged by individuals 
to be “morally iniquitous” (Hart 1961, 203). Picking and choosing which laws 
to obey or reject on moral grounds—which is how positivists view the implica-
tions of natural law theory—would create enormous social and political upheav-
al. Hart is influenced here by Thomas Hobbes (1588–1679), Jeremy Bentham 
(1748–1832), and John Austin (1790–1859), who all share a deep fear of anarchy. 
Glimmers of legal positivism are present throughout the history of legal thought, 
but it did not garner a strong intellectual foothold until modern legal philosophy, 
when prominent and influential thinkers theorized about the modern state. Le-
gal positivism thus grew apace with the rise and crystallization of the Westpha-
lian state system and the dominance of territorially large, multicultural states.1 

1 See Volume 8, Chapter 6 of this Treatise, esp. 174.
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Carving out a morally tolerant legal space in these political entities facilitated 
the popularity of John Stuart Mill’s (1806–1873) “harm principle” that requires 
individuals to be left alone unless their actions would cause harm to others (see 
Mill 1985, chap. 1). The harm principle, famously explored in Joel Feinberg’s 
landmark Harm to Others (Feinberg 1984), has been a linchpin of Western legal 
and political thought for over 150 years.2 

The source of legal authority also divides legal positivists and their moral-
ist critics. Positivists anchor authority in the sovereignty of law per se, while 
moralists locate it in some higher-level normative principles, be it universal 
morality, abstract principles of political morality, or religious ethics. This issue 
is deeply connected to the medieval conflict between Thomas Aquinas’s (ca. 
1226–1274) intellectualism and William of Ockham’s (1280–1347) voluntarist 
critique of Aquinas, which later influenced Jean Bodin (1530–1546) (see Chap-
ter 13 of this volume). Intellectualism holds that the authority of law resides 
in its being consonant with a higher moral law, which is apprehended and jus-
tified by reason. Voluntarism holds, instead, that legal authority flows from 
a sovereign’s will, whether that sovereign is God, a king, or the people. This 
debate arises prominently in sixteenth-century scholastic debates among Do-
minicans and Jesuits over the proper role of reason and will in law’s authority 
(see Chapter 14 of this volume), and again in muted form in the rival political 
philosophies of Thomas Hobbes and John Locke (1632–1704) (see Chapter 8, 
217–8, and Chapter 5, 130, respectively, in this volume). The positivist juris-
prudence of John Austin follows directly on Hobbes’s and Bentham’s “com-
mand theory” of law, which explained that the commands issued by a sover-
eign correlatively oblige citizens to obey the law.3 H. L. A. Hart criticizes but 
then develops Austin’s insight about commands in the direction of authority as 
distinct from mere power.4 Raz (1986, chap. 2) further develops the will theory 
by introducing “content-independent reasons” and explains how law as such 
provides “authoritative reasons” (Raz 1979) for obedience.5

Various moral (especially natural law) theorists have responded to the posi-
tivists’ emphasis on legal validity and the authority of law per se with a call 
for legal legitimacy on grounds of justice and morality apprehended through 
reason. Broadly speaking, there are two types of natural law theory in conflict 
with legal positivism: substantive natural law (held by Aquinas and Finnis; see 
Chapter 12 of this volume) and procedural natural law (held by John Duns 

2 See Riley in Volume 10, Chapter 15 of this Treatise for further discussion of Mill’s philoso-
phy of law, and Feinberg (1984, 5) for the compatibility of his theory with legal positivism. 

3 See Austin 1967. See Riley in Volume 10, Chapter 3 of this Treatise on the legal philosophy 
of Hobbes; and Lobban in Volume 8, Chapter 6 of this Treatise on the legal theories of Bentham 
and Austin.

4 See Hart 1961. See Postema in Volume 11, Chapter 7 of this Treatise on Hart’s critical posi-
tivism.

5 See Postema in Volume 11, Chapter 8 of this Treatise on Raz’s theory of law.
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Scotus [1266–1308] and Fuller; see Chapter 13 of this volume). Substantive 
theories aim directly at promoting certain values and guiding a citizenry to-
ward the good in relation to a specific set of moral principles, while proce-
dural natural law theories aim at devising morally just legal processes consis-
tently with natural law. As a procedural natural law theorist, Fuller maintains 
that for something to count as law, it must meet eight “desiderata” (e.g., be-
ing publicly promulgated, not retroactive, etc.), which comprise “the internal 
morality of law” limiting “the kinds of substantive aims that may be achieved 
through legal rules” (Fuller 1964, 4, 38–9).6 These eight desiderata are com-
patible with various different substantive moral theories, such as Thomism or 
Aristotelian eudaimonism. Substantive types of natural law can be sub-divided 
further between theistic and naturalistic theories, though most modern natu-
ral law theories have been naturalistic rather than theistic (with the exception 
of neo-scholastic theories, such as those of Jacques Maritain [1882–1973] and 
Yves Simon [1903–1961]). Aquinas deliberately fuses Aristotelian natural te-
leology with Catholic theology (see Chapter 12 of this volume), and both Ar-
istotle and Aquinas have inspired many early modern natural law theorists, 
including Hugo Grotius (1583–1645), Samuel Pufendorf (1632–1694), Gott-
fried Leibniz (1646–1716), and Christian Wolff (1769–1754).7 The influence 
is even more direct in recent natural law theorists such as John Finnis (1980).8 
According to Finnis, we must look to what is good for human beings in order 
to create a legal system that addresses law’s genuine purpose. Among the “ba-
sic goods” of human life that law should facilitate are life, knowledge, play, 
aesthetic experience, friendship/sociability, practical reasonableness, and “re-
ligion” (Finnis 1980, chaps. 1 and 4). Natural law theorists of all varieties ap-
peal to moral principles in order to drive a wedge between immoral positive 
laws and obligation, citing a “higher” moral authority as the justification for 
civil disobedience. They thus resist Bentham’s dictum “to obey punctually; to 
censure freely” (Bentham 1838, 230)—they censure freely, to be sure, but obey 
punctually only if the injustice falls beneath a morally specified threshold. It 
should be noted that the legal validity/legitimacy split is a somewhat exagger-
ated dichotomy. Many of the legal philosophers discussed here wrestle (with 
varying degrees of success) with integrating concerns of stability and justice in 
legal systems.

While not a self-identified natural law theorist, Dworkin has been one of 
legal positivism’s sharpest critics. His distinctive “interpretivist” approach to 
adjudication calls in “hard cases” for judges to draw upon the “best interpreta-

6 See Postema in Volume 11, Chapter 4 of this Treatise for Fuller’s theory of law.
7 See Scattola in Volume 9, Chapter 1, 15–41 of this Treatise for an overview of modern Eu-

ropean natural law philosophers; and see also Riley in Volume 10, Chapters. 2, 5, and 6 of this 
Treatise for fuller discussion of Grotius, Pufendorf, and Leibniz.

8 See Postema in Volume 11, Chapter 12, 547–62 of this Treatise on the legal theory of Finnis.
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tion” of “principles of political morality,” which he argues constitute an im-
portant part of a state’s legal system that is wider than positive law (Dworkin 
1977, 1986). Dworkin holds that law properly embodies integrity as a substan-
tive value of political morality, which explains why governmental directives 
have normative force. What Dworkin shares with natural law theorists is their 
dissatisfaction with settling for the authority of the positive law by itself, as 
well as their reliance on reason to make moral determinations that ensure that 
legal systems move toward moral goodness and satisfy the requirements of jus-
tice.9

The role of reason in law as a bulwark against majoritarian prejudices or 
the whims of dictators derives from the “rational order” or “right reason” of 
ancient Greek thought (see Chapters 2–5 of this volume). Historically, this 
“appeal to reason” arose in resurgent form in late scholastic and early modern 
resistance to royal absolutism (see Chapters 11–14 of this volume). To have a 
“government of laws rather than men” has thus been a long-standing beacon 
of hope, pervading modern legal thought from John Locke’s Second Treatise 
of Government (Locke 1980) to James Madison’s Federalist 49 (Hamilton et 
al. 1961) to John Rawls’s (1921–2002) repeated insistence on “public reason” 
(Rawls 1993, 1999). Although Locke has a relatively sanguine view of man in 
the “state of nature,” like Aristotle, he acknowledges that even rational beings 
require law, for “men being biassed by their interest, as well as ignorant for 
want of study of [the law of nature], are not apt to allow of it as a law bind-
ing to them in the application of it to their particular cases” (Locke 1980, 66). 
Hence, there is a need for an established and impartially administered rule of 
law. The kinds of rules that can be adopted, Rawls (1993, xv–xvii) argues, are 
those that meet the conditions of “public reason” by being found fair and rea-
sonable to “free and equal” citizens who hold various “comprehensive doc-
trines” of the good. Regardless of the type of constraint on the actions of fel-
low citizens and ruling politicians alike—whether structural checks and bal-
ances or rules concerning reason-giving—the aim of mitigating the pernicious 
effects of private “passions” through a government of “reason” (Hamilton et 
al. 1961, 317) remains a perennial one.10 

Whereas the rule of law captures the generalities that largely hold for the 
great majority of human social life, it takes a combination of reason, experi-
ence, and wisdom for a judge or other legal adjudicator to be equitable when 
unusual circumstances require it. Aristotle’s virtue of equity (epieikeia) (see 
Chapter 4 of this volume), which allows a judge to make a just determination 
contrary to the letter of the law so as to compensate for the defect of law’s 
necessary universality, reappears later in the work of John Fortescue (ca. 1395–

9 See Postema in Volume 11, Chapter 9 of this Treatise on Dworkin’s theory of law.
10 See Lobban in Volume 8, Chapter 5 of this Treatise on the Federalist theory of law and its 

influence on early American jurisprudence and judicial practice.
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1479) and Christopher St. German (1460–1541). Fortescue argues on natural 
law grounds that the king must render equity if his legislation is fully to live up 
to the principles of natural justice. St. German defends the existence of British 
courts of equity known as the Court of Chancery, which developed in order to 
handle unusual and pressing circumstances in a flexible and just way (see Lob-
ban in Volume 8, Chapter 1 of this Treatise). In his procedural natural law the-
ory, Fuller (1964, 64, 94) harks back to Aristotle’s appreciation for the need for 
both general rules in law and to context-sensitive judgment for cases in which 
justice would not best be served by too rigid or mechanical an adherence to 
rule of law.11

Many legal theorists—both ancient and modern—have argued in terms 
of legal systems. Even those defending some version of natural or divine law 
typically see universalistic moral law as allowing for the sovereignty of distinct 
states with their own systems of positive law. This is the “law of nations” or 
“law of peoples” (ius gentium) systematized in Roman law (see Chapters 6 and 
10 of this volume) and developed further by later scholastics (see Chapter 14 
of this volume). The law of nations is what all people observe regardless of 
citizenship and is compatible with natural law, regulating practices concern-
ing property, treaties, and warfare.12 Such practices became the backbone of 
the relatively recent field of “international law,” whose origin is attributed to 
Bentham’s introduction of the phrase in his 1789 The Introduction to the Prin-
ciples of Morals and Legislation (Bobbitt 1996, 96). Shortly thereafter in 1795, 
Immanuel Kant (1724–1804) published Perpetual Peace (Kant 1983), in which 
he defended the state sovereignty aspect of the law of nations, maintaining that 
each state is independent from all others and hence accountable only to its own 
citizens and that states are not justified in interfering in other states’ internal 
affairs. He did so on the ground that a world government would lead to “a 
universal monarchy” and cause a “peace that despotism (in the graveyard of 
freedom) brings about by vitiating all powers” (ibid., 125). Although there ex-
ists war between states in a Westphalian system, this is far preferable to a world 
where one power could dominate in the absence of a structure of international 
checks and balances that can stave off such despotism. Rawls (1999, 36, 86–87) 
echoes Kant’s call for strong international cooperation for rational mutual ben-
efit and also resists the lure of world government so as to achieve that aim. 

There is a fine line, though, between the law of peoples and universal prin-
ciples, as anyone who is familiar with the fragile workings of the United Na-

11 Roger Shiner (1994) has a lucid discussion of Aristotelian equity, which he subtly applies 
to the heated contemporary debate between Hart and Dworkin in an effort to avoid the draw-
backs of both approaches.

12 The origin of modern international law is usually traced back to Grotius, for which see 
Riley in Volume 10, Chapter 2, 12, of this Treatise, where he describes international law as “a 
modernized version of the Roman ius gentium.”
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tions can attest to. Theorists like Kant and Rawls may hold the line against a 
global state, but others have pressed universalistic principles of morality or jus-
tice in the direction of cosmopolitanism as first envisioned by the Cynics (see 
Chapter 5 of this volume). From various nineteenth-century labor movements 
to contemporary transnational global justice movements, groups now exist that 
fight for the recognition and enforcement of universal human dignity or rights 
through humanitarian intervention and an international criminal court and 
who challenge the state sovereignty principle that lies at the center of the law 
of nations.13 Zeno of Citium (ca. 334–ca. 262 B.C.), who followed Diogenes of 
Sinope (ca. 412–ca. 324 B.C.) in regarding himself as a “citizen of the world,” 
might very well feel at home in this most contemporary of conversations about 
international law (see Chapter 2 of this volume).

Ancient and medieval legal thought clearly have had a lasting impact on 
modern and contemporary philosophy of law. Whether the influence is by 
means of direct inspiration, such as natural law or the Aristotelian virtue of eq-
uity, or through more indirect and general concerns with the nature and nor-
mativity of law and with the role of the rule of law in keeping human passions 
in check, historical sources in legal thought remain relevant to the theory and 
practice of the legal, political, and social institutions of the present day.

Further Reading

Dennis Patterson provides a valuable and concise series of chapters on various 
areas of law, schools of thought, and specific issues in contemporary philoso-
phy of law that are also historically informed (see Coleman and Leiter 1996). 
See also generally Lobban in Volume 8, Riley in Volume 10, and Postema in 
Volume 11 of this Treatise for extensive discussions of how ancient through 
scholastic legal thought influenced modern and contemporary Western legal 
philosophy.

One of the touchstones of contemporary natural law theory is Finnis 1980, 
but see also Fuller 1964, Ralph McInerny 1992, Germain Grisez 1965, Henry 
Veatch 1985 and 1990, and Jacques Maritain 1951. See Brian Bix 1996 for an 
excellent survey of historical and contemporary natural law theory; Bix also 
places Dworkin’s interpretivist theory on the natural law side of the natural 
law/legal positivism debate.

Hart 1961 looms as the towering figure in contemporary legal positivism. 
Coleman and Leiter 1996 provide a concise summary of the tenets of positiv-
ism, situate Hart within the historical trajectory of this school of legal thought, 
and compare and contrast Hart’s theory with the legal positivism of thinkers 
such as Kelsen 1967 and Raz 1979 and 1986. Postema, in Volume 11, Chapters 
7–9, 12 of this Treatise, offers nuanced expositions of Hart’s legal positivism, 

13 See Osiander 2001 for discussion of resistance to the state sovereignty principle.
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its extension and application, and significant critiques raised against his ap-
proach by various natural law and moral realist theorists. 

Bentham 1988 introduced the phrase “international law” as a way of theo-
rizing what historically has been called “the law of nations,” and Kant 1983 
developed it in a more sophisticated philosophical way. Since then, work in the 
field of international law has grown tremendously, especially since the found-
ing of the United Nations in 1945 in replacement of the League of Nations. 
Steiner and Alston 2000 collect together in nearly 1,500 pages a vast amount 
of material pertaining to the history, documents, issues, and controversies in-
volved in international law with a special focus on human rights.
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