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The International League of Competition Law (LIDC) carries out a leading work
every year in studying two topical questions selected among the fields of antitrust
law, intellectual property or unfair competition. On each question, the key themes in
the major jurisdictions are reflected in a series of national reports, whilst an interna-
tional report identifies common features and trends from the national reports and
draws conclusions on potential solutions or ideas to be explored in the future. The
works of the LIDC have been a well of practical guidance for generations of lawyers,
whether or not they are members of the LIDC, and for regulatory authorities.

Parts of the studies, international reports and recommendations were made
available on the Web and disseminated to a selected audience. However, the
LIDC has also decided to publish the entire reports for the benefit of the legal
practitioners, academics and authorities active in the field of antitrust, intellectual
property and unfair competition. LIDC is therefore making full use of this unique
opportunity to contribute in the development of these fascinating fields of law.

This publication provides unparalleled comparative analysis of two “hot topics”
in the field of antitrust and unfair competition laws.

The first part of the book examines the consistency and compatibility of trans-
actional resolutions of antitrust proceedings (such as settlement procedures,
leniency programmes and commitments) with due process and the fundamental
rights of the parties. This is a particularly important topic, given the widespread
adoption of these procedures by antitrust authorities worldwide. The papers con-
sider how the leniency, settlement and commitment procedures have developed
across a range of jurisdictions and consider the extent to which checks and balances
have been applied in those national procedures in order to safeguard the fundamen-
tal rights of the parties. A detailed international report, prepared by Pranvera
Ke&llezi, identifies general trends and highlights differences and the most interesting
features of national regulations.

The second part of the book gathers contributions from various jurisdictions on
the unfair competition question of the online exhaustion of IP rights. As commerce
moves increasingly online, the reports consider the extent to which exhaustion and
similar concepts have adapted to these rapid changes. The comprehensive and
insightful international report, prepared by Vincenzo Franceschelli from the



Vi Preface

University Studi di Milano-Bicocca in Milan, brings together these reflections by
comparing various national positions.

The editors would like to thank all the authors for their contributions and their
patient collaboration during the editing of this book. They would like to express
their sincere gratitude to the Members of the Bureau, of the Council and of the
Scientific Committee for their kind support and encouragement during the prepara-
tion of this book.

Geneva, Switzerland Pranvera Kéllezi
London, UK Bruce Kilpatrick
Geneva, Switzerland Pierre Kobel
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Pranvera Kéllezi

1.1 Introduction

Transactional resolutions are becoming an increasingly important part of antitrust
proceedings. Contributions from 16 jurisdictions' confirm such a trend.

To embrace all jurisdictions represented in the LIDC, under this contribution
the transactional resolution of antitrust proceedings encompasses any resolution
of competition law (i.e., antitrust) proceedings through bargaining or negotiation
that results in a mutually agreed outcome between competition authorities or other
governmental bodies and the companies, or else in an outcome influenced by these
negotiations. We mention as examples settlements, plea bargains, commitments,
undertakings, amicable agreements, leniencies, consent orders, decrees, judgments,
remedies, and all other forms of negotiated solutions.”

A transactional resolution of antitrust proceedings brings many benefits to
competition authorities and companies under investigation in public interest, as
well as private companies. Due process, as part of the rule of law, ensures that
public interest is maximised in antitrust proceedings while safeguarding individual

"The following national groups submitted a contribution on this topic: Australia (B. Jedlickova,
J. Clarke, and S. Bhojani), Austria (G. Fussenegger), Belgium (J. Auwerx), Brazil (J. C. M.
Berardo and B. B. Becker), Czech Republic (J. Kindl and M. Petr), France (D. Bosco), Germany
(E. Bueren), Hungary (A. Keller), Italy (A. Camusso), Japan (I. Hayashi, report not published),
Poland (A. Stawicki, B. Turno, T. Feliszewski, K. Kanton, and K. Karasiewicz), Serbia
(D. Ognjenovic), Spain (J. Suderow and A. A. Garzaro), Sweden (H. Andersson), Switzerland
(D. Emch, D. Neuenschwander, and A. Burkhard), the United States of America (E. E. Varanini).

2 Settlements of private actions are outside the scope of this study.

P. Kéllezi (D<)
Kéllezi Legal, Geneva, Switzerland
e-mail: pranvera.kellezi@kellezi-legal.ch
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rights and freedoms which underlie the market economy and our democracy.
Starting with the investigation of sensitive points that can lead to an imbalanced
result, this contribution aims to derive and propose recommendations on how
transactional resolutions can achieve an optimal balance in terms of market inter-
vention while safeguarding public interest on the one hand and protecting individ-
ual rights and freedoms on the other. At the end, the success of transactional
resolution mechanisms will depend on procedural fairness and on the extent to
which the rights of the parties involved will be safeguarded.’

Our study encompasses transactional resolutions pertaining to all fields of
competition law: agreements, abuse of dominant positions, or merger control.
Although undertakings and competition authorities have always exchanged views
while complying and applying competition laws in any field, the negotiation of
remedies in merger control is one of the domains where both parties have benefited
from the full potential of such discussions.* We include, therefore, merger remedies
to permit comparison with other fields.

Under the influence of the competition law of the European Union, many
European jurisdictions currently use the term ‘settlement’ for agreement on a fine
reduction in the field of cartels and the term ‘commitments’ for any agreed-upon
solutions outside the domain of horizontal cartels, that is, abuse of a dominant
position and other potentially restrictive agreements. In this contribution, we will
use the term ‘settle’ or ‘settlement’ as the resolution of an antitrust investigation in
the framework of an antitrust proceeding before a competition authority, with or
without court involvement. In this sense, the term ‘transactional resolution’ better
encompasses all kinds of agreements reached with competition authorities, thus
avoiding appeals or litigation in court.

The main focus of this study is on due process and fairness. Our objective will be
to identify weaknesses and shortcomings and suggest measures or safeguards to
improve fairness of the transactional resolution mechanism. Accordingly, this
report is less about the comparison of mechanisms and transactional resolutions
in various jurisdictions. The national contributions in this book provide excellent
information and analysis for further reflection on this subject.

After discussing the role and benefits of transactional resolution mechanisms
(Sect. 1.2), we will review the informal and formal processes of transactional
resolutions in the abuse of dominant position and agreements (Sect. 1.3). We will
briefly present the main findings in merger control (Sect. 1.4) before drawing
conclusions regarding how over- and under-intervention can be dealt in transac-
tional resolution mechanisms (Sect. 1.5). We will conclude with some
recommendations in the final section.

3 See M. Israel, United Kingdom, Sect. 16.1.

“In some countries, negotiated merger remedies have preceded settlements in the field of
agreements and abuse of dominant positions; see A. Camusso, Italy, Sect. 10.1.2.
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1.2 Role and Benefits of Transactional Resolutions

Transactional resolution mechanisms have become central to antitrust
proceedings.” The success of transactional resolutions is driven by the fact that
all parties benefit therefrom, in what can be explained by a balance of public and
private interests.

Competition law enforcement benefits from quick termination of the infringe-
ment and damages to the economy,’® adequate allocation of resources, reduction of
the length of antitrust proceedings,” better cooperation of the companies under
investigation,® and higher acceptance of state intervention by the companies under
investigation.” In the case of leniency programmes, the cooperation of the market-
place is a substitute for time-consuming and costly investigative mechanisms.'® In
certain jurisdictions, transactional resolutions have long been considered ‘a very
effective means for social peace’ and for facilitating adherence from the public.'’

Beyond case resolutions, discussion with companies under investigation
improves authorities’ understanding about markets and industries; the positive
externalities of this understanding will spill over into other cases and improve
market intervention overall.'? It is submitted that transactional resolutions reduce
costs and delays that result from requirements related to the burden and standard of
proof'?; however, it is precisely this shifting of the burden of proof to companies
and the reduction of the level of proof resulting therefrom that weaken guarantees
for companies, giving rise to issues of fairness.

National reports largely admit that transactional resolutions help with optimal
competition law enforcement and therefore serve public interest by ensuring both
restoration and correction of an anticompetitive situation,'* as well as detection and

3 In some jurisdictions, the majority of proceedings are resolved following a transactional mecha-
nism. In Germany, in the period between 2007 and 2011, around 80 % of proceedings were
resolved through settlements (E. Bueren, Germany, Sect. 8.2.4). In Austria, all cartel cases since
2012 have been concluded by settlements (G. Fussenegger, Austria, Sect. 3.1). In France, around
30 % of all decisions are resolved through commitment (D. Bosco, France, Sect. 7.2.2). See,
however, D. Ognjenovic, Serbia, Sect. 12.1.1, where transactional resolutions are not used often.
%See G. Fussenegger, Austria, Sect. 3.1; J. Suderow and A. A. Garzaro, Spain, Sect. 13.1.2.

7 Transactional resolution of antitrust proceedings has not, however, reduced the length of
proceedings in Belgium (J. Auwerx, Belgium, Sect. 4.4). In other countries such as Brazil,
transactional resolutions have considerably reduced the length of the proceedings (see J. C.
M. Berardo and B. B. Becker, Brazil, Sect. 5.1).

8 See, for instance, J. C. M. Berardo and B. B. Becker, Brazil, Sect. 5.1; E. E. Varanini, United
States of America, Sect. 17.3.

See D. Emch et al., Switzerland, Sect. 15.1.

19See J. Kindl and M. Petr, Czech Republic, Sect. 6.1.

'See A. Camusso, Italy, Sect. 10.1.1.

12See A. Camusso, Italy, Sect. 10.5.

13 See A. Camusso, Italy, Sect. 10.1.3.

14 B. Jedli¢kovi et al., Australia, Sects. 2.2.3 and 2.2.4: see also E. Bueren, Germany, Sect. 8.2.8.
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prevention of infringements. The flexibility of transactional resolution mechanisms
is superior in many aspects to bare injunctions since transactional resolution
mechanisms enable the testing of more innovative remedies compared to
injunctions and orders,'” as well as a fine balancing of pro- and anticompetitive
effects,'® avoiding an all-or-nothing approach. Transactional resolution
mechanisms as a balancing act may achieve more in the development of competi-
tion law and pave the way for better enforcement policies.

Companies under investigation benefit from lower fines,'” less reputational
damage,18 and overall cost reductions. In cases of commitment decisions where
no liability is found, companies avoid acknowledgment of infringement by reduc-
ing in this way the risk of follow-on actions for damages. Besides, negotiations
allow companies to actively participate in market intervention, accordingly
establishing their own acceptable conduct in the market."”

Transactional resolution mechanisms can have downsides as well. One of the
criticisms is based on the decreased legal certainty for companies and the lack of
precedential findings. An increased unpredictability of competition law may result
from an unbalanced intervention through transactional resolutions compared to
injunctions®’: if the majority of proceedings are resolved through transactional
resolutions, which are often published in a form that does not describe all the
facts and or include the complete reasoning, companies cannot rely on a clear
decision-making practice. The transactional resolutions also run the risk that benign
conduct is left unqualified through commitments; in certain circumstances,
non-infringement decisions may provide more beneficial for the market in the
long run.”!

Not all contributors to this study share this criticism. Transactional resolutions
have a great potential for guiding other market players*® or serving as soft law,
setting governmental expectations over time.”’ It is submitted that benefits related
to the flexibility and innovative nature of remedies may well outweigh the costs of a
loss of legal certainty or lack of precedential strength.”*

An argument linked to the unpredictability of transactional resolutions is that the
procedure is not transparent, and its opacity affects the rule of law.” Increased

5B, Jedli¢kovi et al., Australia, Sects. 2.2.3 and 2.2.4; E. E. Varanini, United States of America,
Sect. 17.3.

15E E. Varanini, United States of America, Sect. 17.3.

7A. Keller, Hungary, Sect. 9.1; A. Stawicki et al., Poland, Sect. 11.1.
1B A, Camusso, Italy, Sect. 10.2.1.2; A. Keller, Hungary, Sect. 9.1.

19 A. Camusso, Italy, Sect. 10.2.1.2.

20 See, for instance, M. Israel, United Kingdom, Sect. 16.4.3.

21 See M. Israel, United Kingdom, Sect. 16.4.3.

22Gee A. Keller, Hungary, Sect. 9.1; A. Camusso, Italy, Sect. 10.5.

3 See E. E. Varanini, United States of America, Sect. 17.3.

24 See E. E. Varanini, United States of America, Sect. 17.3.

25 See E. Bueren, Germany, Sect. 8.2.8.
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transparency would be achieved not only by allowing third parties and the market to
comment but also by publishing full reasons for choosing a commitment or
settlement procedure and the content and measures thereof.

Reduction of punishment and of the deterrent effect of competition laws is
another potential negative effect associated with the transactional resolution of
antitrust proceedings.”® The greater the proportion of transactional resolutions
compared to injunctions is, the greater the risk that the deterrent effect of competi-
tion law will be reduced. The weakening of the deterrent effect would in turn lessen
the attractiveness of transactional resolutions.?’ However, it is our conclusion that
such negative effects have not been observed, and, if any, they are outweighed by
the overall positive benefits associated with transactional resolutions.?®

The view that agreements with respect to fines are also considered to contradict
the exclusive power of the state to sanction infringements®’ and that settlements
constitute deviations from the “public interest” and from the “rule of law” is
becoming less common,” demonstrating greater acceptance of transactional
mechanisms.

Another debate is the undermining of restorative justice in that transactional
resolutions make private damage actions more difficult or impossible. In the Unites
States, the argument is even made that prosecution should be preferred to
settlements where those settlements do not include admission of facts.”’ Another
view is that by facilitating admission of infringement to competition law,
settlements could also contribute to facilitating civil claims.*> The practice of the
German Competition Authority to ensure indemnification of victims of competition
law infringements is an innovative approach dealing with the drawbacks of trans-
actional resolutions with regard to private actions for damages.> In other
jurisdictions, such as in Belgium, the new Code of Economic Law takes into
account companies’ commitment to compensate victims of infringements when
determining the amount of the fine.>* On the other hand, in jurisdictions where
private actions are rare, transaction resolutions would not hinder private actions
regarding damages claims.>

Transactional resolutions outside horizontal cartels do not have punishment as
the principal aim. Restorative justice is achieved through measures that correct

26See M. Israel, United Kingdom, Sects. 16.4.2 and 16.4.3; E. Bueren, Germany, Sect. 8.2.8.
27 See J. Auwerx, Belgium, Sect. 4.4.

28 See, for instance, B. Jedlickova et al., Australia, Sect. 2.7.

29 See, for instance, G. Fussenegger, Austria, Sect. 3.2.2.1, A. Camusso, Italy, Sect. 10.1.1.
308ee J. C. M. Berardo and B. B. Becker, Brazil, Sect. 5.1.

31See E. E. Varanini, United States of America, Sect. 17.3.

32See J. C. M. Berardo and B. B. Becker, Brazil, Sect. 5.1.

33See E. Bueren, Germany, Sect. 8.4.2.6.

3 See J. Auwerx, Belgium, Sect. 4.2.1.1.

35 A. Keller, Hungary, Sect. 9.5.
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anticompetitive effects while ensuring more cooperation from companies and better
prevention of future infringements. Transactional resolutions play a significant role
in involving undertakings in the resolution of the anticompetitive effects of their
proper conduct in the market. As such, transactional resolutions are a means to
solve the unpredictable nature of competition law and the impossibility for the
legislator to clearly define what anticompetitive conduct is. Inclusion of obligations
to compensate victims of competition law infringements in transactional
resolutions is another way of strengthening the restorative component of
competition law.

Concern has been expressed in relation to the regulatory nature of remedies and
transactional resolutions that cause competition authorities to act beyond the scope
of their remit.>® Competition law intervention is by its nature case specific and
limited in time, and transactional resolutions act as a means of enforcing conduct
obligations over long periods, instead of clear-cut prohibitions or non-intervention.
Accordingly, it is submitted that regulatory remedies should not be considered
suitable mechanisms to address market failure requiring long-term regulation.

1.3  Transactional Resolution of Agreements and Abuse
of Dominance

1.3.1 Overview of Transactional Mechanisms

In the EU, national competition laws are heavily influenced by EU competition law.
Generally, besides leniency programmes, two types of procedures exist: settlements
of infringements involving the finding of an infringement and fine discounts, and
commitments (undertakings) made binding through a decision declaring that there
are no grounds for action (no infringement is found). The scope of transactional
resolutions varies, however, from those resolutions in EU law, and the procedural
rights of the parties comply with national legislation. While settlements in EU
competition law are possible only in cartel proceedings, settlement procedures in
Belgium,®’ France,”® and the Czech Republic®® are possible in other cases of
restrictive agreements, as well as in abuse-of-dominance cases. In Sweden,
settlements do not aim at a fine reduction since the legislator did not want a system
that would compel companies to admit guilt.*” Similar mechanisms exist in other
jurisdiction influenced by EU competition law, where commitments and leniency
are part of the competition law enforcement.*!

36 See A. Camusso, Italy, Sect. 10.5.

37 See J. Auwerx, Belgium, Sect. 4.2.1.1.

38 See D. Bosco, France, Sect. 7.2.3.1.

397, Kindl and M. Petr, Czech Republic, Sect. 6.2.1.
40Gee H. Andersson, Sweden, Sect. 14.2.3.

4Ip, Ognjenovic, Serbia, Sect. 12.2.
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In Australia, the difference regarding a finding of liability is determined by the
prerogative of the judiciary to make an infringement finding: the competition
authority has competence in negotiating undertakings not resulting in a finding of
liability, and the court has competence in approving fine reduction in cases of
decisions involving a finding of liability.*?

Leniency programmes are effective tools for discovering cartels and are increas-
ingly used by companies. A factor and precondition of their success is the transpar-
ency and legal certainty of the regulatory framework for prospective applicants. In
Germany, the recent legal reform aiming at improving legal security for applicants
has resulted in an increase in leniency applicants.** Consequently, the enhancement
of companies’ collaboration depends significantly on the legal certainty and trans-
parency of the regulatory framework and its application in practice. This lesson
applies to all other transactional resolutions; accordingly, increasing the legal
certainty and transparency of the transactional process will enhance the benefits
of such mechanisms for all parties involved.

Outside Europe, leniency programmes exist in Australia, Brazil, and the United
States. In Brazil, leniency applications are applicable to horizontal cartels and
require admission of infringement of competition law, whereas settlements in
unilateral conduct cases may or may not include acknowledgment of liability.**
Instead of a fine, the companies applying for leniency may be required to pay a
contribution. Fine discounts are also available for companies that do not benefit
from immunity or leniency. In the United States, for instance, settlement with
defendants not benefiting from immunity/leniency (plea bargains) results in
reduced fines or dismissal of some of the charges.*’

In Switzerland, the same procedure on amicable settlements is open to cartel
participants or companies subject to investigation on transactional resolutions and
abuse-of-dominance positions. The decision approving the agreement cannot leave
open the question of the infringement of competition law; amicable agreements are
therefore possible in cases of infringement. A leniency programme applies for
horizontal and vertical agreements subject to fines.*

42B. Jedli¢kovd et al., Australia, Sect. 2.2: when submitting undertakings, companies acknowl-
edge simply the potential risk of breaching competition law.

“3See E. Bueren, Germany, Sect. 8.2.4.
44J. C. M. Berardo and B. B. Becker, Brazil, Sect. 5.2.1.

“E. E. Varanini, United States of America, Sect. 17.5: plea bargains are “negotiated agreement
[s] between a prosecutor and a criminal defendant whereby the defendant pleads guilty to a lesser
offense or to one of multiple charges in exchange for some concession by the prosecutor, [usually]
a more lenient sentence or a dismissal of other charges.”

46 See D. Emch et al., Switzerland, Sect. 15.2.1. Only hardcore horizontal and vertical cartels and
abuse of dominant positions are subject to fines in Switzerland; agreements restricting competition
by their effect are subject to sanctions in case of non-compliance with an existing prohibition
decision.
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1.3.2 Discretion of Competition Authorities and/or Judges During
Proceedings

Competition authorities enjoy broad discretionary powers in conducting antitrust
proceedings, including the possibility to conclude an amicable agreement with the
parties under investigation. The discretion of competition authorities is applicable
not only during investigations but also in the limited review conducted de facto or
de jure by courts.*’

Generally, the discretion of authorities is greater in cases of transactional
resolutions outside leniency programmes. In order to offer sufficient incentives to
potential leniency applicants, leniency programmes include clear criteria that
circumscribe the discretion of authorities; accordingly, competition authorities
have less discretion to reject leniency applications than settlement or commitment
submissions.

Apart from the discussion of the right to appeal and the waiver of the right to
appeal that we will discuss below, the limited control of settlements by judicial
branches shows a certain deference of the judicial branch to the government’s
power to settle. The very existence of discretionary powers of government bodies*®
is found in the separation, or balance, of executive, legislative, and judicial powers.
In the United States, judges cannot dictate policy to federal agencies.* Also, courts
are reluctant to discuss and circumvent the use (or misuse) of powers by competi-
tion authorities. Such deference may put undue pressure on companies under
investigation resulting from the use of discretionary power, incompatible with
fairness and due process.

Given the waiver of the right to appeal, the limited possibility to appeal, and the
deference shown by the judicial branch to the executive branch of government in
the case of transactional resolutions, there is a greater interest in ensuring fairness
and due process from the start of investigation until the conclusion of transactional
resolutions.

Discretion has an impact on the conduct of proceedings and the rights of the
parties. Discretion also impacts the predictability of the process and the legal
security of the parties. One mechanism for increasing predictability and reducing
the negative impact of the authorities’ discretion is the communication of the
essential steps of the transactional mechanism in guidelines and other soft law
instruments bound to the authorities themselves. Several authors see the use of soft
law as a necessary tool for increasing the fairness of the transactional resolution
process and a way to reduce the drawbacks of the discretion of authorities in this
matter.”® If the prerequisites for entering into discussion and for concluding

47 See, for instance, D. Emch et al., Switzerland, Sect. 15.2.2.
“8 In Europe, known as independent administrative authorities.
YE E. Varanini, United States of America, Sect. 17.2.

30See, for instance, G. Fussenegger, Austria, Sect. 3.2; see also the guidelines in Spain, J. Suderow
and A. A. Garzaro, Sects. 13.2.4 and 13.2.5.
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transactional resolutions are made transparent and set out clearly in guidelines,
parties engaging in discussions with authorities will be fully aware of
consequences. Also, guidelines may provide crucial information on how the differ-
ent procedures apply: for instance, whether settlements in cases of hardcore cartels
are used in conjunction with leniency application, at what stage of the investigation
settlement or submission of undertakings are possible and what the maximum of
reduction of fines would be in cases of cartels outside leniency.

In procedures involving admission of infringement, the discretion of authorities
shall be reduced and confined to a minimum level aiming at ensuring flexibility.
This is to grant companies greater legal certainty on whether, and under what
conditions, they can successfully apply for leniency or a fine reduction (settlement).
In general, the more the transactional resolutions encroach on the procedural rights
and individual freedoms of the parties, the less discretion the authority shall have
and the more transparent the process should be.

1.3.3 Fairness, Good Faith, Legitimate Expectations, and Good
Administration

The principles of fairness, good faith, legitimate expectations, and good adminis-
tration are central to many jurisdictions and are attached to the principle of
procedural justice.

Good administration is a principle applicable in several jurisdictions.’’ Transac-
tional resolutions as such contribute to good administration of the state by making
the system more workable for individuals and companies, and they are considered
to represent a step forward in the good administration of antitrust enforcement.>

The national reports do not reveal any trend showing that these principles are not
respected by authorities. In particular, it appears that legal measures in this sense
would be ineffective and risk increasing bureaucracy’> and would not affect the
incentive of authorities and parties to respect these principles. On the other hand,
conduct benchmarks are difficult to incorporate in regulations, hence the existence
of the above-mentioned principles and the use of two other principles to guide or
control authorities, companies, and judges: proportionality and equal treatment.

However, the extraordinary set of sanctions as well as the risk of prohibition of
merger transactions, coupled with the necessary discretion authorities enjoy, grant
significant leverage to authorities, which can be misused by particular officials.
Misbehaviour is difficult to report, particularly in niche markets such as legal
services on competition law, and therefore the fact that the national reports do not
mention misbehaviour does not mean that it does not exist.

5!'See Article 41 of the EU Charter of Fundamental Rights, right to good administration.
52See A. Camusso, Italy, Sect. 10.1.2.
33 See J. C. M. Berardo and B. B. Becker, Brazil, Sect. 5.3.


http://dx.doi.org/10.1007/978-3-319-27158-3_5
http://dx.doi.org/10.1007/978-3-319-27158-3_10

12 P. Kéllezi

Within the discretion of the law recognised by competition authorities, there are
several ways for authorities to increase pressure on companies. These include the
threat of higher ﬁnes,54 a lower reduction of fines, and conduct requests that exceed
what is necessary to cure anticompetitive effects. In merger control, where time is
of essence, delays in authorisation or delays in evaluation of remedies submitted by
parties increase the pressure on companies, as well as their incentive to submit
remedies that go beyond what is necessary to remedy the competitive concerns, or
remedies that are unnecessary because the risk identified is remote or insignificant.
As explained, benchmarks in this matter are the principles of proportionality and
equal treatment. However, the subjective assessments inherent in such an exercise
are not apt to identify and clearly define threat or pressure that would exceed the
level the legislator intended to grant to authorities and would be qualified as
admissible.

Not all such principles can serve as grounds for appeal. Furthermore, the right to
appeal plays a limited role in transactional resolutions. Principles of fairness and
due process will not be effectively tested in appeals. Accordingly, the grounds for
setting aside or reversing a decision are irrelevant. In addition, due to the deference
of judges and the difficulty of the task in this matter, the right to appeal is not
suitable to offset the power of authorities.

Consequently, it is crucial to respect such principles with respect to transactional
resolution at the investigation level, as conformity with such principles fosters
acceptance of competition law by the business community and contributes to
achieving optimal enforcement in the public interest.

1.3.4 Fundamental and Procedural Rights of the Parties

In general, the fundamental and procedural rights of the parties are specifically
provided in a text of law, and their scope is generally construed and defined by the
judiciary. Fundamental rights are of crucial importance in competition proceedings
due to the threat of fines. The proceedings are considered to be of a criminal nature,
and therefore similar safeguards and guarantees to criminal procedures are provided
to companies under antitrust investigations. In merger control, the fines play a
minor role, and therefore the parties’ rights are guaranteed by procedural
guarantees only.

Another distinction is relevant—that between legal entities and individuals. In
Germany, for instance, the rights closely linked to human personality, such as the
right to remain silent, were denied to legal entities.>> Similarly, in Australia, the
right against self-incrimination applies to individuals, not to corporations.’® Other

54 See discussion of E. Bueren, Germany, Sect. 8.4.2.6; see also J. Suderow and A. A. Garzaro,
Spain, Sect. 13.4.

3 See E. Bueren, Germany, section “Rights of Defence and Procedural Rights”.
S6B. Jedli¢kova et al., Australia, Sect. 2.5.6.
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jurisdictions have not adopted such a distinction; consequently, companies enjoy
the same rights as individuals.

We will present below a few considerations regarding the right against self-
incrimination and the right to be heard, essential in antitrust proceedings. Other
rights will be discussed further while discussing the process of transactional
resolutions.

The right against self-incrimination and the presumption of innocence are
expressly provided for in the fundamental laws (constitutions) of several
countries.”” On that basis, these essential guarantees apply to administrative crimi-
nal proceedings as well as cartel proceedings.’® The right against self-incrimination
and the presumption of innocence are based on Article 6 of the CEDH. In some
jurisdictions, the right against self-incrimination applies to criminal antitrust
offences only and not to administrative proceedings.””

The obligation to provide information does not affect the right against self-
incrimination as long as the request concerns only factual elements and the
questions are not formulated in such a way as to trigger a response resulting in an
admission of guilt.®® In general, there is no duty to actively provide documents or
facts proving infringement of competition laws by parties submitting a settlement
request.

The right against self-incrimination is particularly relevant for submissions
entailing admission of infringement. In transactional resolution mechanisms, such
submissions are considered to be voluntary, implying therefore a waiver of such
right.®' However, submissions of companies are not genuinely ‘voluntary’ when
they are filed in response to a threat of sanctions or other constraints. The greater
such threat, depending on the importance of the sanctions and the potential hin-
drance on business conduct, the less ‘voluntary’ the cooperation of companies and
infringement admissions thereof®?; indeed, in certain circumstances the threat of
sanctions, together with the risks related to time and investigation costs, makes such
cooperation involuntary. This also applies to leniency applications. In a system
involving extremely high fines such as competition law, the risk in terms of
enforcement lies not only in the admission of actual infringement but also in the
admission of infringement that never happened or in the filing of leniency as a
precautionary measure, overloading the enforcement authorities and increasing
enforcement costs.

57 Art. 90(2) of the Austrian Constitutional Law.
38 With regard to the principle of presumption of innocence: Austria (5 Ob 154/07v).
9 In Serbia, abuse of dominant position is a criminal offence provided for in the criminal code.

%0See decision of the Austrian Cartel Supreme Court of 11 October 2006, 160k7/06,
G. Fussenegger, Austria, Sect. 3.3.1. J. Kindl and M. Petr, Czech Republic, Sect. 6.3.1.

61'See, for instance, J. Suderow and A. A. Garzaro, Spain, Sect. 13.3.3 (leniency applications).

%2 See the discussion in Germany concerning leniency applicants, E. Bueren, section “Rights of
Defence and Procedural Rights”.
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A distinction should be drawn, however, between immunity or leniency
applications on the one hand and settlement submissions regarding a fine reduction
on the other. Immunity and leniency applications aim at the denunciation and
discovery of cartels that would have continued to cause damage to the economy
without such a procedure. Leniency and immunity programmes apply in general
before any procedure is opened against the applicants; the likelihood of fines and
therefore the threat thereof are somehow more abstract than in actual cartel
investigations. As such, leniency is a detection and information mechanism,
which implies the waiver of the right against self-incrimination. As a result of
such voluntary disclosure and incrimination, other rights such as the right to know
the case against them or the presumption of innocence would have the same
relevance for applicants of immunity and leniency programmes; in practice, such
rights are waived by leniency applicants. The same applies to subsequent settlement
submissions by the same leniency applicants.

By contrast, settlements regarding fine discounts reward further cooperation of
companies being investigated. The right against self-incrimination, presumption of
innocence, and the right to know the case against them are relevant for companies
that have not applied previously for leniency or immunity programmes. Companies
are not compelled to actively submit documents or information evidencing their
own acts or actions of other companies. In cases where settlements involving
admission of infringements are entered only in later stages of the investigation,
i.e. after the authority has produced all evidence and parties have had the right to
review such evidence, the right against self-incrimination is not compromised since
the parties accept the settlement after having reviewed the existing evidence.®®

In order to preserve the right against self-incrimination and other rights of
defence, authorities should not consider the lack of active cooperation of companies
under investigation as an aggravating factor.”* On the other hand, granting of
benefits under the discretion of authorities, such as a fine reduction, against
companies’ cooperation would be permissible.®’

Other procedural circumstances affect the right against self-incrimination. In
Belgium, a company’s settlement statement shall contain ‘acceptance of infringe-
ment identified’ in the communication of objections sent by the competition
authority, which may affect the right against self-incrimination to a greater extent,
since the company is not free to draft its statement according to its own understand-
ing of the facts and of the infringement.®®

63 See J. Kindl and M. Petr, Czech Republic, Sect. 6.3.1.

%4See the discussion in Germany regarding leniency applications, E. Bueren, Germany, Sect.
8.2.1.

%5 See also in Germany, this is not covered by the prohibition of granting advantages not envisaged
by statute; see E. Bueren, Germany, Sect. 8.2.3.2. See A. Camusso, Italy, Sect. 10.2.3.4, for whom
the more companies benefit from the cooperation, the less relevant the right against self-
incrimination becomes.

567, Auwerx, Belgium, Sect. 4.2.1.1.


http://dx.doi.org/10.1007/978-3-319-27158-3_4
http://dx.doi.org/10.1007/978-3-319-27158-3_10
http://dx.doi.org/10.1007/978-3-319-27158-3_8
http://dx.doi.org/10.1007/978-3-319-27158-3_8
http://dx.doi.org/10.1007/978-3-319-27158-3_6

1 International Report 15

In cases of commitments that do not result in acknowledgment of guilt, there is
no pressure or incentive on companies to accept liability for infringing on competi-
tion law. Consequently, the presumption of innocence and the right against self-
incrimination are safeguarded. Yet this is true provided the voluntary undertakings
are not considered to imply any (implicit) recognition of wrongdoing.

The right to be heard comprises several components, such as the right of parties
to know the case against them, the right to have access to files and the right to
comment on objections raised against them, and/or the opportunity to be heard in
person.

In transactional resolution mechanisms, the right to be heard in person is
generally respected since discussions give sufficient opportunity to the parties to
present and defend their case in front of competition authorities. In order to increase
efficiency, the right to be heard in person is replaced by the opportunity to give
comments at several stages of the procedure, in particular comments to the quasi-
final draft decision that would record and make binding the agreement and
undertakings of the parties. The right to be heard would be impaired if the parties
were incentivised to submit undertakings or commitments, to admit facts or any
infringement of the law before having had a reasonable opportunity, and within a
reasonable deadline, to study the theory and objections of the authority, as well as to
have access and review the main evidence used by authorities against them.

At early stages of the transactional discussions, the most important aspects of the
right to be heard are (1) the right to know the case against the companies; (2) the
right to have access to and see the main evidence, even access to the full file; and
(3) the opportunity to have a clear perspective on the essential components of the
transaction and their amount.

Transactional resolutions are conceived from the competition authorities’ stand-
point as a means to reduce costs and speed up the procedure by drafting shorter
statements of objections and using fewer resources to arrange access to files for
companies under investigation. While such a position is comprehensible, it is
precisely the hurdles created for companies at this stage that may encroach on the
right to be heard and may produce unnecessary pressure to accept objections based
on insufficient evidence or unclear effects on the market and to submit
commitments that go beyond what is necessary to restore effective competition.

As a matter of principle, cost efficiencies should not be achieved on the back of
parties’ rights of defence. Only when the parties’ rights are considered to be
sufficiently fulfilled in an actual case should the cost efficiencies take priority
over the rights of defence. Accordingly, total or partial waiver of defence rights
should not be made a prerequisite to the benefits granted to companies in the
framework of transactional resolution mechanisms.

The section below will discuss fairness all along the process of transactional
resolution since different issues arise at different stages of the process.
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1.3.5 Fairness, Due Process, and the Transactional Resolution
Process

1.3.5.1 Informal Investigations That Do Not Result in Binding Decisions
Many antitrust investigations are resolved informally, following a discussion with
competition authorities during an initial phase where procedural rights are not
formally available or respected. Companies voluntarily undertake the adaptation
of their conduct against closure of investigation without any adoption of a formal
decision or a finding of infringement. The main advantage for companies is that
they avoid the time and expense in connection with a formal investigation,®’ and the
same applies for authorities. In principle, such quick resolution of cases should be
used in relation to conducts having limited effect on competition.®®

In this preliminary phase, companies in general do not have access to files and do
not receive any written form of objections. Only discussions occur between parties
and competition authorities. In contrast, authorities have large investigative powers,
backed by sanctions in cases of non-cooperation to provide information.®” The risk
in this initial phase is that authorities may be willing to open investigations on the
basis of complaints filed by competitors or customers without investigating further
the reality of the anticompetitive effects, thus shifting the burden on companies
under investigation and increasing the later incentives to offer something in order to
stop investigations.

The rights of defence may be more at stake at this stage than during a formal
investigation.”” However, companies under investigation may wait for the formal
opening of the procedure, where they will have more rights than during the initial
and informal investigation phase, should they not be comfortable with the lack of
information about the case or the impossibility of having access to key documents.

Such undertakings are not binding on the companies submitting them; accord-
ingly, there is no sanction for non-compliance outside the opening of a formal
investigation. In the United Kingdom, these are called ‘voluntary assurances’.’" In
Switzerland, such undertakings create an obligation on the companies to act in good
faith; however, they are not approved, or made binding, by a decision of the Swiss
Competition Commission.””> Given the fact that companies agree to adapt their
behaviour, that no binding decision is taken against them, that no infringement is
found, and that such closure of procedures is not subject to publicity, such an
informal procedure does not encroach on the fundamental rights of companies.

The main risk lies in over- or under-intervention and the lack of transparency of
this kind of informal intervention. The risk of over-intervention may be solved by a

67 See M. Israel, United Kingdom, Sect. 16.2.

%8 See J. Kindl and M. Petr, Czech Republic, Sect. 6.2.1.4.

% See in Italy, A. Camusso, Sect. 10.2.3.1.

7See A Camusso, Italy, Sect. 10.2.3.1.

"' M. Israel, United Kingdom, 16.2.1; D. Emch et al., Switzerland, Sect. 15.2.1.1.
72D. Emch et al., Switzerland, Sect. 15.2.1.1.
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regular review of undertakings. In the United Kingdom, for instance, the OFT
released a company form of voluntary assurances one year after they were offered
by the company, on the ground that the evidence was insufficient to lead to a finding
of infringement.”? Under-intervention may also be adjusted by the possibility for
authorities to open a formal investigation at any time if the assurances given by
companies prove to be inadequate or insufficient. Ultimately, the main drawback of
such intervention is insufficient transparency and publicity around the case, which
sends mixed messages to market participants: was there a potential infringement,
should other companies adopt the same conduct, what exactly was offered to
companies under investigation, or how can third parties benefit from or enforce
such commitments? Given that no sanctions are adopted, such informal interven-
tion is not suitable for conduct that has caused significant damage to the economy or
that has a clear detrimental effect on competition.

1.3.6 Formal Investigations

1.3.6.1 Communication of the Case Against the Company

In general, the parties have the right to be informed about the investigation. Such
information is usually provided at an early stage of the procedure and does not
include sufficient information on all allegations that the competition authority may
wish to raise. This communication is not a sufficient basis on which the companies
may submit commitments or simply show readiness to enter into a settlement with
authorities.

As explained above in this report, the main achievement of transactional
resolutions is to free up resources of competition authorities by downsizing formal
exchanges, such as written procedures and the preparation of written documents,
which in turn is believed to increase efficiency. Yet less written procedure entails
ill-defined concerns related to competition infringements, making burdensome
the defence of companies and arduous their task of finding remedies to cure
vague competition concerns or their decision to acknowledge (or not) infringement
of competition law. For instance, the preliminary assessment in the case of
commitments may well be very superficial, and companies may offer commitments
for an alleged infringement that does not exist or is not proven.”* In other words, the
burden is shifted onto companies and, on the whole, this does not reduce society’s
cost related to the enforcement of competition law.

Not all jurisdictions have an information mechanism comparable to the
statement of objections in EU competition law, i.e. a written communication
where the Commission states in detail the objections raised against the company
under investigation and where such objections are the result of thorough
investigative work.

73 See M. Israel, United Kingdom, Sect. 16.2.1 (case Robert Wiseman Dairies).
74 See D. Bosco, France.
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In some jurisdictions, the form and the content of such communication are not
clearly set.”” In Switzerland, the objections of the Secretariat of the Competition
Authority are presented in a draft decision that is sent to the parties for comments;
however, such a draft decision is usually drafted after the parties have negotiated an
agreement with the authority.

In Belgium, the College of Competition Prosecutors (the investigative body of
the competition authority) communicates its intention to proceed to a settlement
(fine discount) in writing. After such discussions, if the competition authority
believes that a settlement is possible for fine reduction, it invites the companies to
submit a settlement statement by a fixed deadline.”® The communication of
objections is therefore an essential element of the procedure since a company’s
settlement statement shall contain ‘acceptance of infringement identified’ in the
communication of objections. Even though prior communication safeguards the
right of the company to know the case against it, the fact that the company should
accept the facts and infringement as described in the communication is believed to
affect the right against self-incrimination.”” The level of the fine (minimum and
maximum) will be set in draft decision by the investigative body only after
discussion and after the issuance of the settlement statement by the company.’®
Therefore, neither the level of the fine nor the fine reduction is predictable for
companies. Moreover, the College of Competition Prosecutors is free to modify the
proposed minimum and maximum until the submission of the draft decision to the
president of the authority.

In Germany, the competition authority should disclose orally or in writing the
essential elements of the infringement and the upper limit of the fine. Objections do
not have to be set in writing before the discussions start.”” The competition
authority drafts a settlement declaration and sets a deadline for companies to
admit objections and facts included in the settlement declaration, as well as to
admit the upper limit of the fine.*"

Doubtful also is the practice of granting greater benefits if companies settle
before receiving any statement of objections compared to the situation where
parties receive one. This is the case in the United Kingdom, for instance, where
settlement discounts are capped at 10 % post-statement of objections but may go up
to 20 % before the issuance of a statement of objections.®’ While this is linked to a
certain degree to time and cost savings, as well as the stage of reaching a settlement,
the fact that the fine reduction depends simply on the issuance of a document that is

75 See, for example, Austria, Sect. 3.3.2; A. Stawicki et al., Poland, Sect. 11.2.2.2.
763, Auwerx, Belgium, Sect. 4.2.1.1.

773, Auwerx, Belgium, Sect. 4.2.2.1.

78J. Auwerx, Belgium, Sects. 4.2.2.1 et seq.

TR, Bueren, Germany, Sect. 8.2.8.

80Gee E. Bueren, Germany, Sect. 8.2.6.2.

81 M. Israel, United Kingdom, Sect. 16.2.3.
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essential to safeguard fundamental rights of companies is questionable. This
rewards waiver of the rights and not only time and cost savings.

Even in cases where companies are not found to have infringed on competition
law, such as in cases of commitments, companies have the right to know the
concerns of competition authorities. In EU jurisdictions, companies are informed
of the competition concerns via a preliminary assessment, which is shorter and
more superficial than the statement of objections,* upon which companies may
submit commitments that remove these concerns. In France, for instance,
companies may submit commitments after the reception of the preliminary assess-
ment but before any statement of objection is issued,*® a limitation that intends to
clearly distinguish between commitment procedure and regular proceedings. In the
United Kingdom, the authority sends a summary of competition concerns after a
company shares its readiness to offer commitments.** In Belgium, companies may
submit undertakings once the Competition College (decision-making body) has
made clear that it intends to take a prohibition decision, which implies that the
Competition College has sufficient proof of an infringement®’; however, parties
may submit commitments even before this, once they have sufficient information
on the objections raised against them. In Italy, a resolution of the case through
commitments is possible after the issuance of a statement of objections issued to
companies.®® The statement of objections summarises the main findings and a
prima facie assessment of infringement. After informal discussion on the willing-
ness to resolve the case by undertakings, the competition authority and the company
under investigation start formal commitment discussions. In Serbia, commitments
must be offered before the drafting of the statement of objections.®’

It is our conclusion that parties should always receive a summary of the concerns
and objections in writing, with sufficient details on the facts and alleged infringe-
ment and a description of anticompetitive effects, accompanied with essential
evidence. If authorities do not issue a statement of objections in general, verbal
discussions with authorities in the early stages of investigation or transactional
discussions shall be at least recorded and handed over to companies and their
counsels so that they have sufficient information to enable them to choose between
litigation or settlement. In our view, such a summary of concerns is an essential
element to ensure due process.

1.3.6.2 Predictability and Clarity of Objections
Less formal safeguards regarding communication of objections decrease predict-
ability for companies. The practice of increasing the amount of the potential

82See D. Bosco, France.

83See D. Bosco, France.

84 M. Israel, United Kingdom, Sect. 16.2.2.
85). Auwerx, Belgium, Sect. 4.2.1.2.

86 A. Camusso, Italy, Sect. 10.2.1.1.

87D, Ognjenovic, Serbia, Sect. 12.2.1.
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sanctions®® or extending the scope of initial objections to infringements without
sufficient evidence increases the pressure on companies under investigation to
accept a settlement with authorities. The threat of a high fine to obtain modification
of the conduct of the company under investigation also constitutes an undue
pressure on companies. In other words, competition authorities may be tempted
to extend their scope objections in order to improve their ‘negotiation position’
regarding companies under investigation.

It is difficult to assess to what extent such negotiation techniques are used by
competition authorities; however, concerns are raised about the use of such actions
in antitrust transactional resolutions.® In this regard, the policy followed by the
competition authority should be clear and predictable up front for companies under
investigation. In particular, the choice between sanctions and commitment
decisions should be made at the beginning of the investigation, as soon as the
authority has sufficient evidence and elements to determine the harm to the econ-
omy and the need to sanction the company. The authority should not use the threat
of high sanctions to induce companies to submit excessive undertakings. This is
particularly the case for abuses of dominance.

As a matter of principle, the power lies with the competition authorities, and
therefore there is no need for them to act as private actors during negotiations; every
use of such negotiation techniques is contrary to the principles of fairness and due
process.

Safeguards in this respect include the following:

1. The authority shall decide as soon as possible whether to enter into discussion
with companies. Outside cartel cases, if a fine is envisaged, the threat of such a
fine should not be used in order to obtain extensive commitments or undertakings
by the companies under investigation without findings of any infringement;

2. The basic amount of the sanction shall be set up front, not after the expression of
willingness of the companies under investigation to settle;

3. The basic amount of the fine, as well as the level of the reduction, shall be
communicated to companies before their settlement statement containing
acknowledgment of the infringement;

4. Objections shall be raised only on the basis of sufficient evidence and only
after a careful analysis and assessment of the likelihood of finding an infringe-
mentgo; and

88 See E. Bueren, Germany, Sect. 8.2.6.4, reporting that cooperation allegedly has influenced the
trend by increasing the basic amount of the fine and not by reducing the actual level of fine paid by
companies.

8 See G. Fussenegger, Austria, Sect. 3.2.2.

% See G. Fussenegger, Austria, Sect. 3.2.2; see also Article 29 of the Swiss Competition Act: “If
the Secretariat considers that a restraint of competition is unlawful, it may propose an amicable

settlement to the undertakings involved concerning ways to eliminate the restraint” (emphasis
added).
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5. The companies under investigation shall have the option to withdraw their
submission and their willingness to settle or submit undertakings without having
to bear any negative consequence.

1.3.6.3 Access to Evidentiary Documents and to Files

Access to files is crucial in transactional resolution mechanisms. Due to the
streamlined procedure, with fewer written documents and more superficial
objections, access to main documents is also a necessary safeguard and a way to
overcome difficulties” deriving from the lack of clarity due to the form and stage of
the transmission of objections.

In several jurisdictions, companies under investigation have access to evidence
used to support objections after beginning the discussion of settlements but before
the submission of settlement statements.”” In Germany, for instance, the guidelines
state that the parties are able to access the main evidence at an earlier stage of the
procedure compared to the standard one.””

Access to the full file is not granted to companies before they submit settlement
statements,”® or it is expected that the parties waive their right to have access to the
full file.”” In certain jurisdictions, however, such as in Italy, access to the file, like
any other right of defence, cannot be validly waived.’® In Switzerland, parties have
access to the full file once a formal investigation is initiated. The investigative body
of the competition authority informs companies under investigation about the
documents included on the file so that they can review them and possibly comment
on their content.”’ In Sweden, parties have broad access to files at any time, and
therefore waiver of such rights cannot be a precondition to entering a transactional
resolution.”® In Serbia, parties have access to files once a formal investigation has
started.”® In the United States, companies do not have access to documents before
the filing of the case to courts; due process is safeguarded by ensuring access to
documents and public hearings once the civil or criminal litigation before the courts
has commenced. It is submitted by the national reporter that in American-style
systems, defendants and third parties should not have a formal right to access
investigative files while the case is still under investigation.'®

The main obstacle to accessing files of the procedure is confidentiality and
business secrets—handling confidentiality and requests to keep a portion of the

°1See D. Bosco, France.

2 This is the case, for instance, in Belgium and in Germany.

3 E. Bueren, Germany, Sect. 8.2.6.2 regarding settlements.

°4In Belgium, it is not clear whether the parties will have access to full file.
9 E. Bueren, Germany, Sect. 8.2.6.2 regarding settlements.

% A. Camusso, Italy, Sect. 10.2.3.1, Article 24 of the Italian Constitution.
97D. Emch et al., Switzerland, Sect. 15.2.4.5.

98 H. Andersson, Sweden, Sect. 14.2.4.3.

2D, Ognjenovic, Serbia, Sect. 12.2.1.

190F E. Varanini, United States of America, Sect. 17.11.
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documents and submissions secret is what costs time and resources from the
standpoint of authorities.'""

It is our conclusion that companies entering a transactional process shall have
sufficient access to essential evidence used by competition authorities. Access to
the entire file may be used in transactional resolutions to counterbalance the
reduced formality during the communication of objections, the lack of formal
oral hearings on the case, and the streamlined procedure in general. At an initial
stage, companies may be granted access to essential evidentiary documents, and if
necessary access to the entire file, in order to assess exculpatory and disculpatory
evidence. Reasons of cost and efficiency are not in our view sufficient justification
for authorities to restrict such rights to access the entire file. Waiver to the right to
have access to essential evidence or to files shall not be a prerequisite for entering a
transactional resolution. A company subject to investigation and ready to start
discussions in view of a transaction has sufficient interest in using this right
efficiently, and not requesting documents with abusive intentions.

1.3.6.4 Form and Status of Parties’ Submissions

A general trend has emerged regarding who submits the first draft: in the majority of
jurisdictions, the parties take the initiative to request a transactional resolution of
the investigation and submit the first draft. This possibility for parties to take the
initiative and submit the draft settlement respects to a greater extent their rights by
ensuring that they are not forced to commit, conduct, or admit facts or
infringements beyond what is necessary and beyond what can be expected from
them to mitigate anticompetitive effects.

This is particularly the case for commitments or undertakings: in Belgium, the
initiative to submit undertakings always comes from companies under investiga-
tion, and these companies also submit the first draft undertakings or draft
commitments.'”> Such a draft is further modified by companies following
discussions with the competition authority.

In other jurisdictions, there is no specific rule; the companies or the authority
may take the initiative and even draft the text of settlements.'®

1.3.6.5 Form and Status of Admission of Facts and Infringement

In substance, admission of facts and/or infringement is a precondition in case of
settlements. In France, the company entering into a settlement for the reduction of a
fine shall state clearly and unconditionally that it does not deny the facts or the
qualification as an infringement on competition law given to them by the investi-
gative body of the authority, neither the liability nor other elements such as the
duration of infringement or the anticompetitive effects.'™ In Belgium, the

101 See, for instance, A. Camusso, Italy, Sect. 10.2.3.3.
1025 Auwerx, Belgium, Sect. 4.2.1.2.
103 gee G. Fussenegger, Austria, Sect. 3.2.2; D. Emch et al., Switzerland.

104p, Bosco, France.
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settlement statement must contain the company’s acknowledgment of its involve-
ment and its responsibility for the infringement and its acceptance of the proposed
range of sanctions proposed by the investigative body to the decision-making body
(the Competition College).'*>

In Australia, parties are generally required to admit that they have engaged in an
infringement of the competition law; however, only the courts can make a finding of
infringement, and therefore transactional procedures are not perceived as requiring
waiver of the right against self-incrimination.'® Leniency applications are an
exception to this, in that the admission of guilt is a precondition to the granting of
immunity.

In cases of undertakings or commitments, acknowledgment of infringement is
not a precondition. The facts presented in decisions that make binding undertakings
or commitments are, however, acknowledged or confirmed by undertakings, either
expressly or implicitly, by not challenging them.

In certain jurisdictions, there are no formal minutes about the content of the
discussions with officials. While this may protect companies under investigation
against the improper use of their oral statements during discussions, a written
procedure gives more legal certainty regarding the promises and requirements of
competition authorities. In Germany, the institution of formal minutes about settle-
ment agreement, the settlement proposal, and its acceptance or rejection shall be
mentioned in the file to enable control by judges and parties. "’

1.3.6.6 Deadlines and Timing for Submissions

Competition authorities usually fix a deadline for the parties to submit a settlement
proposal, which is fixed in the regulations or at the discretion of authorities.'®® For
commitments, it is also common to set deadlines. For settlements in cartel cases, the
requirement for an early submission may encroach on the parties’ right to know the
case against them. The same issue comes up in cases of commitments or merger
remedies, even though in this latter case deadlines are shorter due to the strict
deadlines of merger control.

In the Czech Republic, parties must submit commitments within 15 days from
the reception of the statement of objections.'® In France, the issue of temporal
pressure has been resolved by providing to companies in the law a minimum
deadline of one month for submitting commitments; obviously, companies may
submit their undertakings earlier.''” In Italy, parties can offer commitments within
3 months from the reception of the statement of objections.''' This 3-month

1057 Auwerx, Belgium, Sect. 4.2.1.1.

106 B Jedli¢kova et al., Australia, Sect. 2.5.6.

107, Bueren, Germany, Sect. 8.2.8.

108 gee J. Auwerx, Belgium, Sect. 4.2.1.1.

109§ Kindl and M. Petr, Czech Republic, Sect. 6.2.1.2.
1op, Bosco, France, Sect. 7.2.2.3.

11 A Camusso, Italy, Sect. 10.2.1.1.


http://dx.doi.org/10.1007/978-3-319-27158-3_10
http://dx.doi.org/10.1007/978-3-319-27158-3_7
http://dx.doi.org/10.1007/978-3-319-27158-3_6
http://dx.doi.org/10.1007/978-3-319-27158-3_4
http://dx.doi.org/10.1007/978-3-319-27158-3_8
http://dx.doi.org/10.1007/978-3-319-27158-3_2
http://dx.doi.org/10.1007/978-3-319-27158-3_4

24 P. Kéllezi

deadline is not considered mandatory but rather a suggested deadline that can be
prolonged—absolute deadlines are considered inappropriate in cases of
negotiations since they would put unnecessary pressure on both authorities and
companies.' '

The timing of submissions is also important, particularly when benefits for
companies under investigation decrease with the lapse of time. The fact that the
companies shall submit commitments or apply for settlements at a very early stage
of the antitrust investigation runs the risk of adversely affecting their right of
defence.'" Certain limitations are justified, such as the obligation to submit
commitments after the reception of the preliminary assessment but before any
drafting of a statement of objections''* (which entails a greater workload for
authorities)—the companies had the opportunity to assess the objections raised
against them on the basis of the preliminary assessment, and therefore their rights
are safeguarded.

Measures to mitigate the above-mentioned risks in cases of the submission of
settlement statements involving acknowledgment of an infringement at an early
stage of the investigation may include

1. granting access to the key documents and key evidence within a reasonable

deadline to companies under investigation;

2. describing the main objections in writing and identifying the main evidence
supporting the alleged infringement that the authority intends to object to such
companies;

. setting a reasonable deadline for consulting key documents and evidence;

4. setting a reasonable deadline to allow parties to review and examine the

objections of the authority and to prepare their settlement submissions; and

5. setting clear procedural rules in guidelines or regulations, including a minimum

deadline to allow companies to examine the evidence held by authorities, draft
their settlement statement, and make an informed decision regarding the admis-
sion of the infringement and of the charges raised against them.

(98]

1.3.6.7 Burden and Standard of Proof

In general, while according to the law it is clear that the burden of proof lies always
on the authorities, it is not clear to what degree of proof the infringement should be
evidenced before starting a transactional discussion with companies under investi-
gation. This is also a consequence of the pragmatic function of settlements—as

12 A Camusso, Italy, Sect. 10.2.3.7.
113 A, Stawicki et al., Poland, Sect. 11.1.

114 See the case of France. By contrast, in the EU, companies are allowed to offer commitments at
any stage of the procedure, even after having received a statement of objections.
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stated by an American court: ‘Trials are primarily about the truth. Consent decrees
[settlements with court orders] are primarily about pragmatism.’"'>

At the investigation stage, the more advanced is the investigation, the more
evidence is gathered from the authority, either by proving an infringement or by
disqualifying the conduct. Accordingly, at an early stage of the conduct, the
authority does not have sufficient evidence proving an infringement and, in most
cases, neither do companies under investigation have a clear view on what the
authorities have as evidence or on whether their own conduct would infringe on
competition law. An internal investigation is often necessary to discover evidence
regarding anticompetitive conduct.

The issue of the level of evidence becomes delicate, particularly in transactional
resolutions involving an admission of facts or infringements at early stages of the
investigation. There is a conflict between the time and resources that authorities and
companies aim to save, and situations where there is not sufficient evidence of an
infringement or where the question of whether the conduct in question infringes
competition law are controversial. The information asymmetry in favour of
authorities is cured by granting file access to companies under investigation and
by forcing authorities to describe the case against companies. Similar to leniency,
transactional resolutions provide an opportunity for authorities to use their discre-
tion in order to incentivise companies to disclose valuable information and adopt
collaborative behaviours.

However, saving time and resources is the very reason why a transactional
discussion shall not commence at first place if there is little or no evidence of an
infringement or if the conduct under investigation is not likely to restrict competi-
tion. The investigation principle (maxime inquisitoire) shall compel authorities to
investigate both incriminating and exonerating facts concerning the conduct of a
company.

Moreover, even where companies admit having infringed on competition law,
such admission shall be backed by sufficient evidence.''® This is also a lesson to be
learned from criminal law on bid rigging proceedings, where the agreement with
the prosecutor, which involves a confession, does not exempt the court from the
duty to collect evidence around all facts relevant to the decision.''” Even though in
practice the courts seem to reduce their control to the level of plausibility of
confessions compared to the main evidence submitted to them, it is important that
the investigation authorities as well as judges verify whether the admission of facts,
infringement, and, if necessary, guilt are supported by sufficient evidence.

115 See E. E. Varanini, United States of America, Sect. 17.3, citing a court judgment in U.S. (SEC)
v. Citigroup Global Markets (Citigroup Global Markets I1), 752 F.3d 285, 295 (2nd Cir. 2014).
116 See, for instance, the requirement regarding settlements in Germany, where admission should
be backed by sufficient other evidence, inspired by criminal procedural principal (E. Bueren,
Germany, Sect. 8.2.5).

"7E, Bueren, Germany, Sect. 8.3.
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Obviously, the rule above and the measures do not apply to leniency applications
since leniency application should submit full evidence of infringement of competi-
tion law even before opening any investigation.

Some authorities resolve this issue by setting high standards up front. In the
United Kingdom, the authority will consider settlement of a case provided the
evidential standard for issuing a statement of objections is met."'® Also, two-tier
systems involving court approval result in better safeguards with respect to the
burden and standard of proof since authorities should defend their case and the
necessity of undertakings or settlements before the court,''” which maintains the
power to simply reject any intervention if the case is not backed by sufficient
evidence.

1.3.6.8 Discretion of Authorities in Pursuing Discussions Concerning
Undertakings and Settlements

Competition authorities have broad discretion to start, continue, or cease the
settlement procedure. This is a direct consequence of the fact that companies
under investigation do not have a right to a negotiated outcome. Besides, parties
do not have a right to appeal the decision of the authority to continue or cease the
settlement procedure. The same discretion is present in cases of commitment
procedures that do not involve a finding of infringement.

Such discretion is necessary; however, the lack of efficient control by appeals
gives leverage to authorities that should be counterbalanced by other mechanisms,
such as clear rules on the prerequisites for starting a transactional resolution process
or on the use of documents after a discussion fails.

1.3.6.9 Withdrawal of Settlement Submissions and Admission of Guilt
The use of information and statements of companies submitted in the settlement
procedure after such procedure is unsuccessful, be it because the companies have
withdrawn their statement or the authority decides not to pursue with a transactional
resolution mechanism, runs the risk of encroaching on the presumption of inno-
cence and the right of parties to a partial and objective authority.

Generally, competition authorities do not make use of settlement submissions or
undertakings in the event the authority itself decides to discontinue or the company
withdraws from the discussion.'?” Such a principle is set out in guidelines or is
simply followed in practice.

"8 M. Israel, United Kingdom, Sect. 16.2.3.

119 See, for instance, B. Jedlickova et al., Australia, Sect. 2.2.3, where there is a perception that
transactional resolutions do not alter the burden and standard of proof.

120 See, for instance, J. C. M. Berardo and B. B. Becker, Brazil, Sect. 5.2.5.1; M. Israel, United
Kingdom, Sect. 16.2.3, p. 414.


http://dx.doi.org/10.1007/978-3-319-27158-3_16
http://dx.doi.org/10.1007/978-3-319-27158-3_5
http://dx.doi.org/10.1007/978-3-319-27158-3_2
http://dx.doi.org/10.1007/978-3-319-27158-3_16

1 International Report 27

In certain countries, authorities can use settlement statements where the parties
have acknowledged infringement on competition law even if the settlement proce-
dure is not successful.'?!

In leniency and settlement cases, where the companies include in their submis-
sion an admission of the facts or of the infringement, the prohibition of the use of
statements, correspondence, and documents is crucial for companies. In addition to
clear rules, some authorities have put in place firewalls within the authorities to
impede the flow of information from the unit receiving and handling leniency
applications to the other units of competition authorities. In Brazil, for instance,
the submissions are accessible to other units only from the moment the authority
decides to accept the leniency application or a settlement agreement.'*” Such
structural separation is advisable with regard to all transactional mechanisms that
are abandoned while companies have made submissions or oral statements before
officials; in such cases, a different group of officials or a different composition of
the decision-making body shall continue the case and make the final decision
without being influenced by statements already made by the companies under
investigations. This would also be sufficient, but necessary, to safeguard the right
to an impartial judge.

We conclude that all discussions in the framework of a transactional resolution
of the case should be clearly distinguished as such and should be done on a ‘without
prejudice’ basis, in particular in cases of admission of liability. In cases of a failure
of transactional discussions, companies shall be allowed to withdraw their
submissions without bearing any consequences, meaning that authorities shall not
make use of such submissions, or of the information contained therein, against the
company. In addition, competition authorities shall create sufficient safeguards
such as separation of teams and units dealing with the case if negotiations fail.

1.3.6.10 Withdrawal of Undertakings
In several jurisdictions, undertakings pertaining to the modification of future
behaviour can be withdrawn without consequences for the companies that submit-
ted them.'** In countries such as Italy, there is no automatic protection of parties’
submissions in case of withdrawal or failure to reach an agreement, which gives
significant leverage to authorities.'**

Furthermore, even though statements may be protected by submission on
a ‘without prejudice’ basis, publicity and publication of undertakings or
commitments in order to allow the market to provide comments are an obstacle

121 For instance, Belgium, Serbia, and Hungary. This was the case in Germany; however, it seems
that currently it is considered that admission of infringement may not be used (e.g., as evidence) if
such statement is withdrawn, this for both criminal and administrative procedures (E. Bueren,
Germany, Sect. 8.2.5, footnote 59).

122Gee J. C. M. Berardo and B. B. Becker, Brazil, Sect. 5.2.5.1. Other measures are taken on a
case-by-case basis.

123 §ee, for instance, France.

124 See A. Camusso, Italy, Sect. 10.2.3.4.
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to the withdrawal of commitments. Some aspects of undertakings can, however,
remain confidential.

Another risk lies in the fact that the undertakings submitted to the competition
authorities are made binding by authorities, even if the companies did not agree to
their amendments or wish to withdraw them. This is the case in Austria.'*> In
Switzerland, the Competition Commission may also issue a decision approving,
and therefore making binding, an amicable agreement concluded between its
Secretariat (the investigative body) and the company under investigation and may
impose sanctions even though the company submitted its undertakings on the
condition that no fine would be imposed on it.'*® Such a decision was not consid-
ered to breach the principle of legitimate expectations; however, the insecurity
resulting from it makes companies circumspect when discussing and submitting
undertakings to the competition authority. In addition, according to a controversial
decision of the Federal Administrative Court, the fact that a company enters into an
agreement with the competition authority is considered as an implicit admission of
infringement, even though companies state clearly that their submissions do not
involve any admission of guilt.'*’

In several jurisdictions, the law provides for the confidentiality of correspon-
dence and documents exchanged between the companies under investigation and
competition authorities in the framework of settlement procedures.'?® Confidenti-
ality protects companies under investigation against disclosure to third parties and
the use of such documents in follow-on private litigation. There is no uniform
solution in this regard.

Accordingly, parties shall be granted the right to withdraw their undertakings or
commitments, and such withdrawal must preclude authorities from using the
company’s submissions. Submission of undertakings by companies in the frame-
work of a transactional resolution mechanism shall not imply admission of any
wrongdoing. Such submission shall be kept confidential to the greatest extent
possible, except for essential information necessary to market test commitments
or undertakings.

1.3.6.11 Right to Appeal

A distinction should be drawn between the waiver of the appeal as a precondition
for discussion and concluding a settlement and/or granting benefits (such as a fine
reduction) on the one hand and the fact that de facto parties have no interest in
lodging appeals after having reached a transactional resolution on the other. A
waiver of the right to appeal or limited access to justice not only unduly limit
parties’ right to a fair trial but also could offer negative incentive to officials to not

125Gee G. Fussenegger, Austria, Sect. 3.2.3.

126 ATF 139 1 72, Publigroupe.

'?7D. Emch et al., Switzerland, Sect. 15.2.4.3.

128 On the importance of confidentiality, see E. E. Varanini, United States of America, Sect. 17.4.
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behave in good faith or to not respect due process during transactional discussions
or to request remedies beyond what is necessary to remove competition concerns.

In several jurisdictions, companies submitting a settlement statement,
commitments, or a leniency application have no right to appeal the settlement
decision.'” Such absolute exclusion is excessive and inadequate since parties
may have an interest in lodging an appeal on procedural grounds or on other
grounds such as disagreement about the correct interpretation of the commitments,
additional injunctions that did not form part of the agreement, or the fact that the
company was induced to propose commitments by force or deceit.'*” In addition,
while such a solution may be acceptable in cases where companies have the right to
review the draft decision before the decision is made and agree in all respects with
it, this position encroaches on the right to trial if the companies under investigation
do not have the opportunity to review and assent to the draft final decision.

In some jurisdictions, parties maintain to a certain extent their right to appeal. In
France, for instance, a company cannot challenge the parts of the settlement
agreement that it has not denied; however, the company maintains its right to
challenge the criteria for the calculation of the fine, including the importance of
the damage to the economy, the assessment of its individual situation, its ability to
pay, and recidivism."?' In Australia, undertakings are also subject to judicial
review.'** In Serbia, both leniency decisions and commitments are subject to
judicial review.'*? In other jurisdictions, the scope of the right to appeal in cases
of commitments is disputed.'**

Other drawbacks may limit companies’ right to appeal. In the United Kingdom,
for instance, if settlement discussions fail, the authority cannot make use of
settlement submissions,'*> whereas in cases of appeal of settlement decisions it is
possible to use admission of infringement in the appeal and any other document,
information, or witness evidence provided by it."*

Interestingly, in Italy, not only the commitment decisions are subject to appeal
but also the decision of the authority to reject commitments offered by parties.'?’
In Italy, commitment decisions are reviewed under the proportionality test,
which allows the court to assess the merits of the case and evaluate whether the
suggested commitments were suitable to resolve competition concerns.'*® The
review, however, focuses on the consistency of the reasoning, which highlights

129 For instance, in Belgium (see Sects. 4.2.1 and 4.2.2.7).
130g, Bueren, Germany, Sect. 8.4.2.5.
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132 B. Jedlickovi et al., Australia, Sect. 5.2.1.2.

133D, Ognjenovic, Serbia, Sect. 12.3.5.

134 See in Germany, E. Bueren, Sect. 8.4.2.5.

135 M. Israel, United Kingdom, Sect. 16.2.3.

136 M. Israel, United Kingdom, Sect. 16.2.3.
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138 A Camusso, Italy, Sect. 10.2.3.7.
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that commitments are primarily there to properly resolve competition concerns and
not to quickly terminate investigations.'>”

The waiver of the right to appeal is a precondition in a number of jurisdictions,
particularly in cases of commitment mechanisms not involving either any admis-
sion of guilt or any finding of an infringement. In France and Hungary, for instance,
the waiver of the right to appeal is a precondition to enter into a settlement
agreement regarding the reduction of fines.'*” The waiver of the right to appeal
was considered admissible in Hungary on the ground that it was balanced by the
right of the party to access the file prior to making the settlement submission and the
right to withdraw the settlement submission.'*!

In some jurisdictions, the waiver of the right to appeal cannot be part of the
settlement.'*? Under jurisdictions such as Brazil,143 Italy,144 or Poland,145 the
waiver of the right to trial is not valid. The same applies in Switzerland; however,
the legitimate interest of the party having concluded an amicable agreement with
authorities remains controversial.'*

We conclude that the waiver of the right to appeal shall not be a precondition of
any kind of transactional resolution of antitrust investigations and that the benefits
of the transactional resolutions shall not be withdrawn in cases of a company
appealing against the decision-making binding the transactional mechanism
discussed with the competition authority.

1.3.6.12 Transparency and Publicity of Transactional Resolutions
Decisions or judgments that do not include the grounds and the reasoning behind
the conclusion of transactional resolutions bear the risk of reducing the predictabil-
ity of competition law enforcement. In some jurisdictions, there is no constant
practice regarding publication of commitment decisions, and some commitment
decisions are not published at all."*” No information is given to the public on why
the procedure was closed, on what grounds commitments were accepted, or why
they were considered to resolve competition law concerns. Such lack of publicity
creates an area of opaque and ambiguous intervention; the public cannot assess
whether its interest in efficient competition is preserved, nor can other companies
draw any conclusions or benefit from any indications based on how they could
modify their behaviour to comply with competition law.

1 Ibidem.

140, Bosco, France, Sect. 7.1.3, A. Keller, Hungary, Sect. 9.2.5.

LA, Keller, Hungary, Sect. 9.2.5.

142 See Germany regarding settlement procedures, E. Bueren, Germany, Sect. 8.2.5.
143Gee J. C. M. Berardo and B. B. Becker, Brazil, Sect. 5.2.5.6.

144 See A. Camusso, Italy, Sects. 10.2.3.1 and 10.2.3.3.

145 A. Stawicki et al., Poland, Sect. 11.2.2.5.
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1.3.7 Two-Tier Systems: Approval of Transactional Resolutions
by a Body Not Involved in Negotiations

Some jurisdictions function in a two-tier system where investigation and negotia-
tion of settlements are separate from the decision-making process. In the United
States, Australia, Austria, and Sweden, the process involves the executive as well as
the judiciary. France, Belgium, and Switzerland have somehow separated investi-
gation from decision-making; however, these functions remain within the same
administrative authority.

The United States has a two-tier system in which settlements and plea
bargainings are negotiated by government authorities but approved by courts.
Courts are not bound to follow the recommendations of the government and can
also reject the case entirely.'*® The investigation and enforcement of competition
law in the United States is accomplished by the Federal Trade Commission (the
FTC) and the Department of Justice (the DoJ); however, most of the cases resolved
through settlements must be submitted for approval by the courts.'*’ In general, the
courts provide great deference to the executive branch for legal and practical
reasons, meaning that the court will not second-guess the remedies and solutions
found by the government within its discretionary powers.'*® For instance, the
review of civil antitrust settlements entered into by the DoJ under the Tunney Act
is conducted under the narrow test of public interest: the judge will check whether
the terms of the order are clear or ambiguous, if the method used to enforce the
terms is inadequate, and if third parties will be positively injured.'”' The court may
reject a proposed settlement only if it will result in adverse antitrust consequences.
Due process concerns are resolved by requiring from the government a submission
of justifications for the settlement, by conducting hearings, and by granting third
parties the opportunity to comment and intervene in the procedure.'>* Civil antitrust
settlements brought by federal states are assessed under a fairness and reasonable-
ness standard, similar to that of settlements outside of the antitrust context: the
courts examine the basic legality of the settlement, the clarity of the court order
(settlement), the ability of the settlement to resolve allegations in the complaint, and
whether there is any evidence of collusion or corruption surrounding the settle-
ment.">* Concerns of due process are resolved through the conduct of public
hearings. In certain states, courts do not conduct any hearing of the interested
party, and the proposed order may enter the same day, meaning that there is no

148 See E. E. Varanini, United States of America, Sect. 17.2.

149 Not all settlements are subject to court review. The FTC may conduct civil antitrust settlements
(consent decrees), which do not require an approval from the Court (see E. E. Varanini, United
States of America, Sect. 17.7).
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152E E. Varanini, United States of America, Sect. 17.6.
153 g E. Varanini, United States of America, Sect. 17.8.
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scrutiny of the proposed orders. According to the national reports, such abbreviated
settlement processes may create a problem hindering justification of how the
settlement fits with the authority that government enforcers have to enter into
such settlements.'”* The lack of hearing raises concerns about due process since
it is the public hearing and the opportunity of the public to comment that force the
executive branch to set clear goals and clearly justify its actions.'>

In Austria, decisions about fines are made by the Cartel Court. The Cartel Court
is bound by the highest level of fine requested by the Competition Authority.
Companies under investigation merely acknowledge the request filed by the Com-
petition Authority. Companies are therefore confronted with uncertainty regarding
the time, cost, and outcome of the case. 156 1t is unclear, however, to what extent the
Cartel Court reviews the facts and the qualification of facts investigated by the
Competition Authority."”” In addition, only the Cartel Court can impose a fine,
making it impossible for the investigative bodies to threaten an exaggerated fine in
case the parties withdraw from negotiations,'*® although the risk of requesting a
higher fine threshold from the Cartel Court still subsists.

In Australia, only courts can make a finding of infringement and impose
penalties of a punitive nature. The punitive character of infringement and penalties
results in the obligation to subject such procedures to a fair trial, thus the necessity
for the courts to determine and approve such transactions.'*® Reduction of penalties
is negotiated by the competition authority, which prepares with the parties a joint
submission to the court. The court is not bound by the joint submission but
generally follows the agreement.'® The test the court applies is whether the penalty
falls within a range that the court itself would fix, even though the court would not
substitute its assessment of the penalty with the figure submitted by competition
authority.'®" Sufficient discretion is therefore provided to the transaction agreement
between competition authorities and companies. In contrast, undertakings/
commitments are not of a punitive character and therefore can be made by the
administrative authority alone. The competition authority may accept undertakings
from companies and then enforce them in courts if such undertakings are not
followed by the companies having offered them.'®® The two-tier system in

154E E. Varanini, United States of America, Sect. 17.8.
155 See, in general, E. E. Varanini, United States of America, Sect. 17.2.

156 In Austria, the Cartel Court may freely reject the request of the authority for a settlement. Under
general procedural rules, statements of the company on facts and the acknowledgment of the
infringement are subject to the free appraisal of the evidence by the Cartel Court, which results in
uncertainty for companies under investigation.
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Australia is considered to respect the right to an impartial judge since decisions on
the reduction of penalty are decided by a judge who has not been involved in the
case.'®?

Sweden has a similar system to that of Australia, in that the competition
authority has competence to order a company to terminate an infringement or
accept commitments, but only courts can impose fines.'®* Accordingly, settlements
are adopted only when the circumstances of the case are clear, and the fact that only
a judge may impose a sanction regarding voluntary undertakings or leniency cases
makes the system less vulnerable with respect to due process.'®

In France, in the case of commitments, the preliminary assessment is issued by
the investigative body of the authority, and the commitments are discussed by this
authority and the companies. The decision-making body is, however, aware of the
commitments submitted and the discussions taking place between the officials and
the company under investigation and may make comments.'®® The involvement of
the decision-making body in the investigative phase was not found to be contrary to
the right to an impartial judge under Article 6 (1) of ECHR. After the market test,
the parties are invited to a hearing before the decision-making body of the authority,
which can request amendments to commitments. In France, commitments submit-
ted to the investigative and decision-making body may be withdrawn and the
authority excludes these documents from the file.'®” However, the two-tier system
in France may result in a lack of predictability regarding the fine reductions; indeed,
the fine reduction is discussed between the company and the investigative body, but
the agreed reduction of the fine is not binding on the decision-making body.'®®

A similar system exists in Switzerland, where amicable settlements are
negotiated by the investigative body but are approved and made binding by decision
of the Competition Commission.'® The agreement covers the level of the fine for
past conduct and lays out future conduct that companies are obliged to follow, but
the legal qualification is not negotiable. The Swiss Competition Commission can
either reject or accept the agreement or suggest necessary changes. Although the
Competition Commission usually follows the agreement concluded between its
Secretariat and the company under investigation, in at least one case the Competi-
tion Commission went beyond what was agreed by the company, imposing a fine in
addition to the approval of commitments for the future.'’® This raises the issue of
the respect of the principle of legitimate expectations and that of good faith in
negotiations.
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1.3.8 Rights of Third Parties

The rights of third parties are largely defined by procedural rules. Such rights are
much more limited for various reasons.

A difference is to be drawn between the rights of complainants or other market
participants affected by the conduct subject to investigation (such as competitors or
customers), the rights of other companies subject to investigation, and the possibil-
ity for other market participants to comment.

At early phases of investigations, third parties do not have formal rights to
intervene or access files and certainly do not have more rights than defendants.
Such restrictions are admissible to preserve the confidentiality of investigations. In
cases of leniency or immunity applications, the rights of third parties are even more
limited and justified by the secrecy of the investigations, which applies also to the
leniency applicants themselves. In other jurisdictions, third parties are granted
broad access to files,'!”! with the exception of confidential information.

Restrictions on the rights of other companies subject to the same investigations
are more delicate. Transactional resolutions may create incentives for companies to
accept facts that charge other companies at the same time, or in cases of leniencies
even risk creating the opportunity to exaggerate the liability of other competitors in
cartels while minimising their own. Such risks can be minimised by granting
conditional access to other defendants in the file and granting them the opportunity
to comment and provide discharging evidence. For leniency applications, specific
restrictions apply to the rights of third parties to view documents.'’* Scholars in
countries like Italy with a long-standing practice of whistleblowing suggest that
evidence provided by one party to a cartel should not be treated in the same way as
evidence gathered ex officio by authorities,'’” in order to circumvent such risks.

In Italy, the statement of objections preceding commitments is published, and
third parties with interest may comment on it.'”* Such third parties may be
individuals, companies, or consumer associations. In Australia, all submissions
are published and made public subject to confidentiality and business secrets, and
third parties have the opportunity to comment. Public hearings are also
conducted.'”

In a number of jurisdictions, third parties do not have a right to appeal the
decision-making binding the undertakings submitted by companies or
settlements.'’® Compelling public interests such as the discovery of harmful cartels
supersede the interests of third parties to intervene or appeal. In the United States,
for instance, amnesty processes are not reviewed by courts, granting to the
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government discretion to grant immunity without control by third parties.'”” In
other jurisdictions, such as Italy,'”® third parties may appeal against commitment
decisions.

1.4  Merger Control

The vast majority of remedies raising competition concerns are cleared subject to
conditions or obligations attached to the decision authorising the transaction. The
most commonly used types of merger remedies are divestments or sale of an
ongoing business, sales of shareholdings, IP licensing, or account, structural, or
legal separation. In jurisdiction where no suspension period is imposed, such
remedies are negotiated in a less formal procedure.'””

The initiative for proposing remedies is up to the companies. Given the strict
deadlines on the authorities, the submission of remedies is also subject to strict
deadlines, which is in the interest of the companies that have filed a notification.

In certain jurisdictions, third parties have a right to comment during the formal
investigation of mergers and after publication of the decision opening a formal
procedure.'®

Officials tend to be more open and constructive in the negotiations of merger
remedies compared to transactional resolutions in other fields, although the proce-
dural principles and rules are similar. It seems that the open process and the lack of
threat of fines reduce the threats to fairness and due process compared to transac-
tional resolutions of antitrust proceedings.

1.5 Impact on Transactional Outcome and on Market
Intervention

Transactional resolutions involve a certain negotiation or bargaining with competi-
tion authorities, limiting to a certain extent the role and the right to appeal of
companies under investigation and of third parties, accordingly bearing the risk of
over-'' and under-intervention.

The principles of proportionality and necessity are used in European
jurisdictions to define appropriate solutions for resolving competition concerns
while not going beyond what is necessary. In the case of commitments, for instance,

their scope should be as close as possible to the injunctions.'®* The risk of over-
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intervention is taken into account in France, by stating that the authority does not
make binding commitments that go beyond what is necessary to resolve competi-
tion concerns identified in the preliminary assessment.'®® Similarly, in the United
Kingdom, the competition authority will accept commitments only in cases where
competition concerns are readily identifiable.'® In Australia, the competition
authority will accept undertakings only if it has sufficient evidence to prove an
infringement of competition law.'® In case of remedies that go beyond what is
necessary to remove competitive concerns, but that are nevertheless useful to
implement the core commitments, authorities may simply acknowledge such
measures without making them binding. This approach has the advantage of giving
clear indications to the market regarding what measures are strictly necessary in
order to comply with the law, avoiding the dissemination of the negative effects of
overreaching undertakings or commitments.

Another means to limit over- or under-intervention of competition laws is
transparency of the draft transactional resolutions and the opportunity of third
parties to comment. Transparency gives the right incentive to authorities to be
guided only by the public interest.

1.6 Conclusions

Transactional resolution mechanisms have become central to optimal antitrust
enforcement. When public and private interests are balanced, all parties and society
can benefit.

The principles of fairness and due process are vital to transactional resolution
mechanisms. Conformity with such principles fosters the business community’s
acceptance of competition law and contributes to the realisation of optimal enforce-
ment in the public interest.

Given the limited possibility of appeal, along with the deference shown by the
judicial branch to the executive branch of government in the case of transactional
resolutions, there is greater interest in ensuring fairness and due process from the
beginning of the investigation until the conclusion of transactional resolutions.

Competition authorities enjoy broad discretion in the enforcement of competi-
tion law. Though such discretion is necessary, the lack of efficient control by appeal
gives authorities leverage that should be counterbalanced by other mechanisms,
such as clear rules regarding prerequisites for starting a transactional resolution
process or concerning the use of documents after discussion fails.

Discretion impacts both the predictability of the process and the legal security of
the parties. However, companies’ collaboration depends significantly on the legal
certainty and transparency of the regulatory framework and its implementation.
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One mechanism for increasing predictability while preserving authorities’ discre-
tion is the communication of the essential steps of transactional mechanisms in
guidelines and other soft law instruments.

In order to safeguard due process and fairness, waiving the company’s rights
(e.g., the right to access documents and the right to appeal) should not be a
precondition for entering into or concluding transactional solutions. At the same
time, benefits from transaction resolution mechanisms should not be withdrawn if
companies enforce such rights.

Competition authorities should not increase pressure on companies during either
investigations or transactional discussions as a means to compel companies to enter
into such transactional resolution mechanisms. Entering into such mechanisms
should remain voluntary. In that respect, the threat of sanctions, the increase of
sanctions up front or the decrease of fine reductions in the absence of active
cooperation, and delays in granting merger clearance should all be considered to
be unfair conduct and contrary to due process.

Yet transactional resolutions should not result in the abandonment of charges or
in very low sanctions for serious infringements since either would reduce the
deterrent effect of competition law, preclude compensation to victims, and unduly
incentivise, if not pressure, companies to renounce their fundamental rights.

Specific safeguards and rules may be adopted to ensure fairness and due process
for companies under investigation:

1. Authorities should decide as soon as possible whether to enter into discussion
with companies or follow through with the prosecution of the case;

2. Objections should be raised only on the basis of sufficient evidence and only
after a careful analysis and assessment of the likelihood of discovering
infringement;

3. Companies should always receive a written summary of the concerns and
objections, with sufficient details about the facts and alleged infringement, as
well as a description of the anticompetitive effect, accompanied with essential
evidence. As an alternative, verbal discussions concerning the objections
should be recorded and handed over to companies and their counsels;

4. Companies entering into a transactional process should have sufficient access
to essential evidence used by competition authorities. Access to the entire file
may be necessary in transactional resolutions in order to counterbalance the
reduced formality during the communication of objections, the lack of formal
oral hearings on the case, and the streamlined procedure in general;

5. Authorities should set a reasonable deadline by which key documents and
evidence should be consulted,;

6. In the case of fines, the basic amount of the sanction should be set up front
and/or, in any case, before settlement submissions;

7. The basic amount of the fine and the level of the reduction should be
communicated to companies before the submission of any settlement statement
that contains an acknowledgment of the infringement;
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8. Discussions in the framework of a transactional resolution of the case should be
clearly distinguished as such and on a non-prejudicial basis, particularly in the
case of admission of liability;

9. Companies under investigation should have the option to withdraw their
submissions and retract their willingness to settle or their undertakings without
having to bear any negative consequence; and

10. Authorities should not make use of such submission or of the information
contained therein against the company. Competition authorities may, whenever
possible, additionally create sufficient safeguards such as the separation of
teams and units dealing with the case if negotiations fail.

Transactional resolutions may raise more issues regarding over- and under-
intervention of competition law. However, such risks can be reduced by increasing
both the transparency of drafted transactional resolutions and the opportunity for
third parties to comment. Transparency gives appropriate incentives to authorities
to be guided only by the public interest, which ensures a certain degree of control by
the public.

Resolution of the International League of Competition Law

Consistency and compatibility of transactional resolutions of antitrust proceedings
(such as settlement processes, leniencies, transactions, commitments, and amicable
agreements) with the due process and fundamental rights of the parties

A. Whereas transactional resolutions of antitrust proceedings have become an
important mechanism of antitrust enforcement;

B. Whereas transactional resolution mechanisms may contribute to preserving
effective competition in the public interest while bringing benefits to both
companies and competition authorities, and the public at large;

C. Whereas transactional resolution mechanisms are a means of ensuring coopera-
tion and adherence of market participants and ensuring an effective enforcement
of competition laws;

D. Whereas a balanced intervention through transactional resolution mechanisms
maintains a sufficient degree of predictability and deterrent effect of competi-
tion laws;

E. Whereas in certain market circumstances, transactional resolution mechanisms
may be superior to bare injunctions and fines by enabling more innovative
remedies and allowing a fine balancing of anti- and pro-competitive effects;

F. Whereas the frequent use of transactional resolution mechanisms may result in
abandonment of charges or low sanctions for serious infringements, reducing
deterrent effect and hindering compensation to victims of such infringements,
meanwhile unduly incentivising, if not compelling, companies to renounce their
fundamental rights;

G. Whereas jurisdictions in which penalty settlements are approved by courts are
generally perceived to show greater respect for impartiality and the right to a
fair trial and set better incentives for authorities not to enter into inappropriate
settlements provided that judicial review is exercised effectively;
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H. Whereas negotiation and approval by a single administrative authority simplify
the process and offer greater certainty to companies willing to enter into
transactional resolutions. This also applies to when the transaction resolution
is subject to judicial approval, but to a lesser extent;

I. Whereas the broad discretion of competition authorities in entering and con-
cluding transactional resolution mechanisms should be balanced by procedural
guarantees and communication of the essential steps of transactional
mechanisms in guidelines and other soft law instruments;

J. Whereas the potential for transactional resolution mechanisms to contribute to
an optimal enforcement of competition law depends also on procedural fairness
and on the extent to which due process and the rights of all parties involved,
including third parties, are safeguarded;

K. Whereas the interests of the public and the parties under investigation are
considerably different in a settlement/commitment negotiation process when
the enforcement agency’s responsibility is essentially prospective, to avoid
immediate and/or future losses of competition flowing from a proposed merger,
acquisition, or joint venture that is under review by the agencys;

L. Whereas in merger-type investigations, the whole process is instituted by the
parties making a submission seeking approval, and the agency does not (and
should not) normally start off with a presumption of infringement. Rather any
antitrust concerns tend to arise during the course of merger review, and hence
the agency may not have a clear view of what causes it to want to consider
enforcement action or settlement until very late in the review process;

M. Whereas in a merger-type investigation and commitments and undertakings
procedures, the principal purpose of competition policy is to protect the broad
public interest in maintaining fair and efficient markets. Thus, it is important to
provide some reasonable procedural opportunities for other potentially affected
market participants (including especially customers and consumer
representatives) to offer comments, evidence and objections;

The Ligue considers that it is important to participate in this debate and therefore
recommends:
In general

1. That given the reduced likelihood or limited possibility of appeal, along with
the deference shown by the judicial branch to competition authorities in
relation to transactional decisions, there is greater interest in ensuring fairness
and due process from the beginning of the investigation until the conclusion of
transactional resolutions;

2. That waiving the company’s rights (e.g., the right to access documents and the
right to appeal) should not be a precondition for entering into or concluding
transactional solutions and that benefits from transactional resolution
mechanisms should not be withdrawn when companies invoke their rights.
However, if the companies appeal on a basis that is inconsistent with the
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grounds on which they were given such benefits, then those benefits should be
liable to be withdrawn;

. That entering into and concluding transactional resolution mechanisms should

remain voluntary and that the threat of sanctions in the case of commitment
procedures, the increase of sanctions up-front or the decrease of fine reductions
in the absence of active cooperation, should all be considered to be unfair
conduct and contrary to due process;

. That competition concerns should be raised only on the basis of sufficient

evidence and only after a careful analysis and assessment of the likelihood of
making an adverse finding;

. That, upon request, companies should receive a written summary of the com-

petition authority’s concerns accompanied with essential evidence, or, that
verbal discussions concerning those concerns or objections should be recorded
and handed over to companies;

. That companies entering into a transactional process should have sufficient

access to essential documents before concluding an agreement with competi-
tion authorities and that, in certain cases, access to the entire file may be
necessary in order to counterbalance the reduced formality during the commu-
nication of objections and the streamlined procedure in general;

. That companies should have a reasonable timeframe to consider key

documents, evidence and objections and to prepare submissions;

. That discussions in the framework of a transactional resolution of the case

should be clearly distinguished as such and should be on a without prejudice
basis, particularly in the case of admission of facts or liability;

. That companies under investigation should have the option to withdraw their

submissions and retract their willingness to settle or their undertakings without
having to bear any negative inference;

In cases of penalty settlements

That, in transactional resolutions where admission of facts or liability for
infringement of competition laws is a precondition, authorities should not
make use of such submission or of the information and evidence contained in
it against the company or draw any adverse inference if discussions are
terminated. Where possible, competition authorities should additionally create
sufficient safeguards such as the separation of teams and units dealing with the
case if negotiations fail;

That in the case of settlements resulting in fine reduction, the basic amount of
the sanction and the level of the discount should be communicated to the
company up-front and, in any case, before settlement submissions
acknowledging the infringement;

In cases of merger control

That when the competition agency receives a merger-type transaction for
review, it should promptly issue a public notice and then allow third parties
(including especially customers) to make responsive legal and factual
submissions concerning the transaction;
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That during an administrative review of a merger-type transaction, the compe-
tition agency should notify the parties under investigation as soon possible
about its specific concerns that might cause it to reject the transaction as being
inconsistent with competition law;

That, consistent with its needs to maintain confidentiality of the positions being
taken during settlement negotiations, the agency should seek to provide poten-
tially affected third parties with at least some notice of its competitive concerns
as they develop during the course of a merger-type investigation;

That when the competition agency has not issued a notice in accordance with
paragraph 12, it should not allow a proposed settlement to become final in a
merger-type transaction, unless it has given other potentially affected market
participants an effective opportunity to offer evidence or objections to the
settlement;

When the transaction resolution is subject to judicial approval

The following considerations shall apply:

That entering into and concluding transactional resolution mechanisms should
remain voluntary and that the threat of sanctions in the case of commitment
procedures, and the increase of sanctions up-front, should all be considered to
be unfair conduct and contrary to due process;

That, upon request, companies should receive a written summary of the com-
petition authority’s concerns or that verbal discussions concerning the compe-
tition concerns or objections should be recorded and handed over to companies;
That discussions in the framework of a transactional resolution of the case
should be clearly distinguished as such and on a without prejudice basis,
particularly in the case of admission of facts or liability. The competition
authority should not infer liability if that it is not true;

That companies under investigation should have the option to withdraw their
submissions and retract their willingness to settle or their undertakings;

That, in transactional resolutions where admission of facts or liability for
infringement of competition laws is a precondition, authorities should not
make use of such submissions or of the information and evidence contained
in them against the company or draw any adverse inference if discussions are
terminated.
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2.1 Overview

The Australian competition law regime is primarily governed by the Competition
and Consumer Act 2010 (Cth) (the “CCA”)" and is based on both private and public
enforcement. However, Australian competition law is primarily enforced and
regulated publicly by the Australian Competition and Consumer Commission (the
“ACCC”).”> The ACCC has investigative and information-gathering powers under
Part XID of the CCA. It resolves matters either by administratively encouraging
consultation or negotiation to settle disputes® or via litigation. Nevertheless, only

The law in this chapter is up-to-date as at 1 January 2015.

'The Act was previously named the Trade Practices Act 1974 (Cth).

2The ACCC was established by the Competition Policy Reform Act 1995 (Cth). It replaced the
existing Trade Practices Commission. Australia has another regulator, the Australian Energy
Regulator, which was established by the Trade Practices Amendment (Australian Energy Market)
Act 2004 (Cth).

3See ACCC, Compliance & enforcement policy (February 2014), available at http://www.accc.
gov.au/about-us/australian-competition-consumer-commission/compliance-enforcement-policy.
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the court has the power to declare whether particular conduct contravenes the CCA
and make findings of liability. The ACCC is empowered to institute proceedings in
the court for the declaration of an infringement of the CCA and for the recovery of a
pecuniary penalty on behalf of the Commonwealth.* The ACCC may also apply for
injunctions, damages and a range of orders.

The current Australian regime includes a number of transactional procedures,
which may be independent of, or complementary to, the main enforcement
proceedings.” The CCA has introduced the notion of ‘enforceable undertakings’
as a form of administrative settlement. The ACCC also uses other administrative
settlements to encourage cooperation and disclosure of illegal activity by parties
involved and to avoid lengthy and expensive litigation. These include making joint
submissions as to penalties which incorporate ‘discounts’ for cost savings
associated with cooperation and even immunity for cartel whistleblowers who
meet certain criteria.’

The ACCC’s Cooperation Policy for Enforcement Matters (July 2002)” sets out
the ACCC’s approach to administrative settlements associated with cooperation
and reflects accepted practice in the Federal Court, which has taken into account the
cost savings to the community associated with avoiding litigating complex compe-
tition law matters.® The court is, however, unlikely to provide much or any credit to
parties where they withdraw from proceedings late following ‘a period of
protracted stonewalling’.’

Transactional resolution of competition law matters can happen at various times
in the enforcement process. At its earliest, it could be utilisation of the opportunity
offered by the ACCC’s immunity and leniency policy for a corporation or individ-
ual to inform the ACCC of a contravention of which it is unaware. Alternatively, it
could occur at any point from the commencement of proceedings through to penalty
hearings following an adverse finding. Importantly, the ACCC should not ignore
alleged offenders’ proposals on administrative settlements. The ACCC’s failure or
refusal to respond to or engage with a defendant regarding the possible

4See $s76-77 of the CCA.

5The Australian competition law/policy regime is in the early stages of a major Competition
Policy Review (colloquially known as the ‘Root and Branch Review’). It is likely that the review
will have an impact on transactional institutions. See Australian Government, Competition Policy
Review http://competitionpolicyreview.gov.au/.

S Transactional resolutions are summarised in the ACCC’s ‘Cooperation Policy for Enforcement
Matters’ policy (July 2002). See also ACCC, Compliance & enforcement policy (February 2014),
available at http://www.accc.gov.au/about-us/australian-competition-consumer-commission/com
pliance-enforcement-policy.

" The Cooperation Policy is available at https://www.accc.gov.au/publications/accc-cooperation-
policy-for-enforcement-matters. It was developed and evolved from a 1998 ACCC guideline
dealing with cooperation.

8 See, for example, TPC v TNT Australia Pty Ltd and Others [1995] FCA 1046 at [21] to [22];
(1995) ATPR 41-375 at pp. 40,169 to 40,170; and TPC v Patterson Cheney Pty Ltd and Others
[1990] FCA 421 at [11]; (1990) ATPR 41-059 at p. 51,759.

9 Justice French in TPC v CSR Ltd [1990] FCA 521; (1991) ATPR 41-076 at pp- 52,155 to 52,156.
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administrative resolution of a matter may be visited by an adverse court order as to
costs by the court even if the ACCC wins the proceeding before the court.'”

As aresult of these factors, there is no ‘bright line’ delineating when matters may
become transactional. This will depend on a variety of factors and the type of
conduct involved. For example, the ACCC has very specific guidelines about when
a party might be able to benefit from immunity in cartel matters; on the other hand,
whether other forms of conduct are resolved through administrative processes,
including s87B orders, will depend upon a variety of factors, including the willing-
ness of parties to admit conduct, the type of concessions they may be willing to
proffer to the ACCC, the seriousness of the conduct involved and their history of
competition law compliance. The decision to resolve matters administratively,
rather than through the courts, is generally not revocable, although this will depend
on the terms of the administrative settlement and whether or not they have been
complied with.

A transactional resolution cannot be imposed on defendants, although the ACCC
may propose a resolution in appropriate cases or may decline to accept a proposal
made by the parties. When deciding whether to accept a transactional resolution in
civil cases, the ACCC assesses each case on its merits. In the case of the criminal
cartel provisions, it is the Commonwealth Director of Public Prosecution who will
determine whether or not immunity should be available to the parties, although it
will take advice from the ACCC and will consider the same factors when making
this determination.!' To date, there have been no criminal cartel cases in Australia
with the result that it is difficult to assess the effectiveness of this policy.

2.1.1 Immunity Policy

The ACCC Immunity and Cooperation Policy for Cartel Conduct (September
2014)"? has been developed over the past decade to assist the ACCC to detect or
prove hard-core cartels'” and has been justified on the basis that it is necessary in
order to identify covert cartel conduct. Importantly, the rationale for the immunity
policy is not to ‘reward’ parties for cooperation but rather to provide powerful
incentives to tear down the cloak of secrecy and ‘blow the whistle’ on these secret
cartels. The destabilising impact of the leniency policy on cartels was recognised by
the Federal Court in December 2003, when Justice Wilcox said:

'See ACCC v BAJV Pty Ltd [2014] FCAFC 52 at [54] to [62] and [69] to [70].

""CDPP, Immunity from Prosecution in Serious Cartel Offences, made under s9(6D) of the
Director of Public Prosecutions Act 1983 (Cth); ACCC Immunity and Cooperation Policy for
Cartel Conduct (September 2014), paras 31-59.

12 Available at http://www.accc.gov.au/publications/accc-immunity-cooperation-policy-for-car
tel-conduct. The ACCC Immunity and Cooperation Policy for Cartel Conduct 2014 replaced the
ACCC Immunity Policy for Cartel Conduct from July 2009 and its guidelines.

13See ACCC Media Release “Draft Leniency Policy to break hard core cartels issued”—4 July
2002 at www.accc.gov.au/media-release/draft-leniency-policy-to-break-hard-core-cartels-issued.
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It is sufficient to say that, because of the existence of the leniency agreement, there can be
no valid argument for parity in outcome as between Tyco and FFE. If this approach leads to
a perception amongst colluders that it may be wise to engage in a race to ACCC’s
confessional, that may not be a bad thing.'*

The immunity policy was developed in addition to the ACCC’s Co-operation
Policy for Enforcement Matters, which recognised the benefits to the ACCC, the
courts and the Community of defendants cooperating in enforcement matters.
These time, resource and cost benefits justified ‘rewarding’ defendants for their
cooperation.'”

The ACCC Immunity and Cooperation Policy for Cartel Conduct applies to both
individuals and corporations.'® Immunity is granted to a corporation and/or a
person/individual only if the corporation and/or the individual is the first to report
the cartel, it provides full cooperation and disclosure of information and evidence to
the ACCQC, it is prepared to cease its involvement in the cartel, it admits that its
conduct likely constitutes a contravention(s) of the CCA and it has not coerced
others to join the cartel.'” The previous policy from 2009 also required for a
corporation-applicant not to be the clear leader of the cartel.'® This can be difficult
to prove in practice, and removing this criterion simplifies the decision-making
process of the ACCC and opens the immunity policy to a broader range of potential
whistleblowers. This change to the immunity policy should also partially improve
the testimonial credence of whistleblowers, who have at times been called into
question by the Federal Court."

The current cartel immunity and cooperation policy reflects the amendment to
the CCA, which introduced criminal penalties for cartel conduct and gave enforce-
ment power for criminal cartel conduct to the Commonwealth Director of Public
Prosecutions (the “CDPP”).° The new policy, for the first time, clarifies the
coordination of the processes for granting both civil and criminal immunity by
the CDPP.”'

The policy also includes criteria for the ACCC supporting leniency in relation to
second and later immunity applicants.”*> Although the ACCC will continue
assessing reductions in penalties on a case-by-case basis, the specification of
these criteria is likely to improve the transparency of the existing process.

" ACCC v FFE Building Services Ltd [2003] FCA 1542 at [30].

5 The Immunity Policy is restricted to cartel conduct; however, the cooperation policy is general
and is capable of applying to any area of competition law.

16 A corporation can also apply for so-called derivative immunity for its current and former employees,
directors and officers, and it can even apply for derivative immunity for its corporate entities.

7 Immunity and Cooperation Policy for Cartel Conduct, paras 16 and 28.

18Immum'ry Policy for Cartel Conduct, para 8.

9 See, e.g., ACCC v Leahy Petroleum Pty Ltd, [2007] FCA 794, [42]-[55], [128]-[901].
20Trade Practices Amendment (Cartel Conduct and Other Measures) Act 2009 (Cth).

2! Immunity and Cooperation Policy for Cartel Conduct, paras 31-59, 63 and 80.
221bid., paras 68—84.
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Furthermore, the new policy introduces the concept of ‘amnesty plus’. This
involves the ACCC recommending a further penalty reduction for a leniency
applicant who discovered a second, unrelated, cartel in the course of cooperating
in relation to the first cartel.”®

2.1.2 Reduction of the Penalty

The Cooperation Policy for Enforcement Matters (for non-cartel conduct) and the
ACCC Immunity and Cooperation Policy for Cartel Conduct (for cartel conduct)
provide that the ACCC may be willing to reach an agreement with parties
regarding joint submissions to be placed before the court on penalties if the
corporation or individual cooperates with the ACCC.>* When assessing whether
to support leniency (which applies to all areas of competition law), the ACCC
considers the different circumstances of the conduct and the company or individ-
ual concerned, such as cooperation with the ACCC, the seriousness of the conduct
in question and the intention of the individuals involved. Although it is for the
court to determine penalties for contravention, the ACCC may reach an agree-
ment with parties to make a joint submission about penalties, having regard to
their level of cooperation. The court is generally willing to follow the agreement
but is not obliged to do s0.?

The process of the defendants negotiating and agreeing with the ACCC the
quantum of penalties to be put before the Federal Court started in 1981,?° and it has
subsequently been applied in a number of competition law matters. The process has
been approved by a Full Court of the Federal Court in competition law matters?’
and civil penalty matters in other areas of the law as well.”® However, the process
was questioned in 2013 by a State Supreme Court (Court of Appeal) dealing with
civil penalties in the context of a corporations law matter.*

23 1bid., paras 85-90.
24 Such an agreement has a basis in s191(3)(a) of the Evidence Act 1995 (Cth).

25 ACCC v Ticketek Pty Ltd [2011] FCA 1489; see also, ACCC v Telwater Pty Ltd (2009) ATPR
42-276; ACCC v Qantas Airways Ltd (2008) ATPR 42-266; ACCC v Hobie Cat Australasia Pty
Ltd [2008] FCA 402; (2008) ATPR 42-225; ACCC v Fchem (Australia) Ltd [2008] FCA 344;
ACCC v Francis (2004) 142 FCR 1; ACCC v SIP Australia Pty Ltd [1999] FCA 858 (1999) ATPR
41-702; NW Frozen Foods Pty Ltd v ACCC (1996) 71 FCR 285; (1997) ATPR 41-546.

26 See Justice Sheppard in TPC v Allied Mills Industries Pty Ltd (No. 4) [1981] FCA 142; (1981)
37 ALR 256 at 259. This process was subsequently applied in 1995 by Justice Burchett in TPC v
TNT Australia Pty Ltd and Others. [1995] FCA 1046 at [6] to [8].

2" NW Frozen Foods Pty Ltd v ACCC [1996] FCA 1134; (1996) 71 FCR 285.
28 Minister for Industry, Tourism and Resources v Mobil Oil Australia Pty Ltd [2004] FCAFC 72.

2 ASIC -v- Ingelby [2013] VSCA 49; and see “Some Recent Developments in Corporate Regula-
tion — ASIC from a Judicial Perspective” Paper by Justice Mark Weinberg, Court of Appeal,
Supreme Court of Victoria presented to the Monash University Law School, Commercial CPD
Seminar, Melbourne 16 October 2013, especially at pl4 [50] to p22 [80]. Available at www.
supremecourt.vic.gov.au/find/publications/speeches.
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At present, resolving disputes in court through agreements in the form of a joint
submission on penalties and other orders is more common than full-hearing cases.*
The ACCC and the courts evaluate different public values for and against the
reduction of the penalty. On one hand, cooperation policies assist with detection
and are less costly than full-hearing cases.” The principle of interest reipublicae ut
sit finis litium was recognised by the court in the cases of Frozen Foods,” Real
Estate Institute® and cases that followed, which observed that it is in the public’s
best interests to avoid lengthy and expensive litigation.>* On the other hand, agreed
penalties tend to be significantly lower than the maximum allowable penalties
which may limit their broader deterrence value.” The court has also noted the
broader public concern that plea bargaining involved ‘disreputable conduct’.*

Importantly, however, the final determination regarding penalty is a matter for
the courts and is determined on a case-by-case basis.>’ Agreed penalties will only
be accepted by the courts if they fall within the range a court would fix,*® although a
court will not refuse to agree to a penalty merely because the court may have

‘selected a different figure’.”

308ee, ACCC v ABB Transmission and Distribution Ltd [2001] FCA 383; (2001) ATPR 41-815, at
42.936.

3 Minister for Industry, Tourism & Resources v Mobil Oil Australia Pty Ltd [2004] FCACFC 72;
(2004) ATPR 41-993, at 51; also see, e.g., ACCC v Mitsubishi Electric Australia Pty Ltd [2013]
FCA 1413, at [118]-[121]; ACCC v Cargolux Airlines International SA [2009] FCA 342, (2009)
ATPR 42-282; ACCC v Westminster Retail Pty Ltd [2005] FCA 1299, (2005) ATPR 42-084.

32 NW Frozen Foods Pty Ltd v ACCC (1996) 71 FCR 285; (1997) ATPR 41-546.

3 ACCC v Real Estate Institute of Western Australia Inc [1999] FCA 18; (1999) ATPR 41-673.
3 Ibid, at 42,599; NW Frozen Foods Pty Ltd v ACCC (1996) 71 FCR 285; (1997) ATPR 41-546, at
43,580.

35 See, ACCC v ABB Transmission and Distribution Ltd [2001] FCA 383; (2001) ATPR 41-815, at
42,936; R Baxter, ‘Trade Practices — Agreeing the Level of Penalties with the Trade Practices
Commission in Lieu of Prosecution’ (1995) 69 ALJ 243.

3 See, e.g., TPC v Allied Mills Industries Pty Ltd (1981) ATPR 40-241. For further discussion on
public values in connection with penalties and their reduction, see Sect. 2.1.2.

STTPC v Allied Mills Industries Pty Ltd (1981) ATPR 40-241 at 43,182. See also ACCC v SIP
Australia Pty Ltd [1999] FCA 858 (1999) ATPR 41-702, at 43,000; NW Frozen Foods Pty Ltd v
ACCC (1996) 71 FCR 285; (1997) ATPR 41-546, at 43,557-8.

38 See, TPC v Simsmetal Ltd (1996) ATPR 41-449; TPC v TNT Australia Pty Ltd (1995) ATPR
41-375; TPC v Axive Pty Ltd (1994) ATPR 41-368.

3TPC v Allied Mills Industries Pty Ltd (1981) ATPR 40-241.
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The issue of a regulator, such as the ACCC, negotiating and agreeing a civil
penalty with a defendant for submission to the court for its consideration®” seems to
have been thrown into some doubt by a recent decision of the High Court of
Australia, in Barbaro,*! dealing with sentencing in a criminal law context. This
case is particularly important in the context of criminal cartel matters in Australia.
As a result of this case, the prosecutor will not be permitted to make a statement to
the court of the available range of sentences in any particular criminal cartel matter.

The case involved an allegation that a sentencing hearing was unfair because the
sentencing judge said at the start of the sentencing hearing that she did not seek, and
would not receive, any submission from the prosecution about what range of
sentences she could impose on each defendant. The essence of the majority
judgment’s conclusion in the High Court was as follows:

The prosecution’s statement of what are the bounds of the available range of sentences is a
statement of opinion. Its expression advances no proposition of law or fact which a
sentencing judge may properly take into account in finding the relevant facts, deciding
the applicable principles of law or applying those principles to the facts to yield the
sentence to be imposed. That being so, the prosecution is not required, and should not be
permitted, to make such a statement of bounds to a sentencing judge.**

As the High Court was considering a criminal sentencing context and did not
even refer to the Full Court decision supporting the negotiated penalty process in
the context of civil penalty proceedings, the High Court’s decision has been
distinguished and, so far, held to be inapplicable to the civil penalty proceedings
context.*> However, it is an important reminder of how processes and development

“OTt has continued to be applied and to expand into other areas of law including consumer law—
see ACCC v AGL Sales Pty Ltd [2013] FCA 1030 at [12] to [45]; corporations law—see ASIC in
the matter of Chemagq Ltd v Chemagq Ltd [2006] FCA 936 at [90] to [104]; customs law (Customs
Act 1901 (Cth))—see CEO of Customs by Robert Harry Wales his duly authorised Delegate v
Corniche Motors Pty Ltd & Others [2003] WASC 244 at [3] to [15]; health law (Therapeutic
Goods Act 1999 (Cth))—see Secretary, Department of Health & Ageing v Pagasa Australia Pty
Ltd [2008] FCA 1545 at [17] to [42]; media law (Broadcasting Services Act 1992 (Cth))—see
Australian Communications and Media Authority v Radio 2UE Sydney Pty Ltd [2009] FCA 754;
industrial law—see Australian Building & Construction Commissioner v Construction, Forestry,
Mining and Energy Union [2011] FCA 810 at [34]; environment law (Environment Protection and
Biodiversity Conservation Act 1999 (Cth))—see Minister for Sustainability, Environment, Water,
Population and Communities v De Bono [2012] FCA 643 at [15]; and tax law (Tax Agent Services
Act 2009 (Cth))—see Tax Practitioners Board v Shanahan [2013] FCA 764 at [14] to [23].

“! Barbaro v R; Zirilli v R, [2014] HCA 2; (2014) 88 ALIR 372.

“Ibid., at [7].

43 See Tax Practitioners Board v Dedic [2014] FCA 511 at [3]; ACCC v Mandurvit Pty Ltd [2014]
FCA 464 at [37] to [80] and ACCC v Energy Australia Pty Ltd [2014] FCA 336 at [113] to [152].
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for competition law proceedings can be affected by cases dealing generally with the
administration of justice in Australia,**

2.1.3 Administrative Settlements: Undertakings

Administrative settlements are based on the ACCC’s belief that certain conduct
contravenes the CCA but does not involve findings of infringement, which may
only be determined by the courts.

In the late 1980s and early 1990s, the ACCC deliberately and vigorously settled
anumber of investigations via deeds of settlement governed by rules of contract law
and related civil procedure rules. This was a very innovative and successful way of
settling cases administratively and had the advantage of securing remedies for
alleged infringements quickly with less cost and greater prediction. Nevertheless,
the extent of enforceability of such deeds of settlement was questionable.*> This
changed when the ACCC was given the power to accept ‘enforceable undertakings’
under a new provision of the CCA, s87B. The use of undertakings has been
successful, highlighted by the fact that this legislative instrument has been
incorporated into other areas of the law since its introduction into the CCA.*¢

Undertakings are court-enforceable offerings by companies and individuals who
are under scrutiny for a potential contravention of the CCA. The ACCC may decide
to accept such an undertaking if the person accepts liability for its action(s) and
agrees to remedies and compliance with competition law.*’ If the terms of the
undertaking concerned are breached, the ACCC can apply to the court for orders
directing the person to comply with the terms of its undertaking.*®

4+ A Full Court of the Federal Court is reconsidering and reviewing the agreed penalty process for
civil penalties in the Queensland case of Director of the Fair Work Building and Industry
Inspectorate v Construction, Forestry, Mining and Energy Union (CFMEU) & Anor QUD257
of 2013. The hearing was held in mid August 2014, and judgment was reserved and is still pending.
However, as discussed above, a Full Court of the Federal Court approved the negotiated penalty
process for competition law in NW Frozen Foods Pty Ltd v ACCC (1996) 71 FCR 285; (1997)
ATPR 41-546. The process has also been accepted in a non-competition law context by a Full
Court in Minister for Industry, Tourism & Resources v Mobil Oil Australia Pty Ltd [2004]
FCACEC 72; (2004) ATPR 41-993.

45 See Sect. 2.2.1; see also C. Parker, Restorative Justice in Business Regulation? The Australian
Competition and Consumer Commission’s Use of Enforceable Undertakings (2004) 67(2) The
Modern Law Review, 209, 214, 219; M. Duffy, Trade Practices Amendment Bill 1992, Second
Reading Speech, Parliament of Australia, 2405, 3 November 1992.

46 See, M. Nehme, “Enforceable Undertaking: A Restorative Sanction?” (2010) 36 Monash U.L.
Rev. 108; C. Parker, “Restorative Justice in Business Regulation? The Australian Competition and
Consumer Commission’s Use of Enforceable Undertakings” (2004) 67(2) The Modern Law
Review, 209.

47See ACCC, Compliance & enforcement policy (February 2014), available at http://www.accc.
gov.au/about-us/australian-competition-consumer-commission/compliance-enforcement-policy.
“8For further discussion on enforceable undertakings, see Sects. 2.2.1, 2.4.1 and 2.5.1.1.
Undertakings are also commonly used in Merger Control. This is discussed in Sect. 2.6.
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2.1.4 Authorisations and Notifications: Obtaining Immunity
Through the ACCC

Australian competition laws provide a means for a corporation or an individual
confronting some competition law issues to obtain certainty and resolution of those
issues by means of an administrative, transactional process rather than through
antitrust legal proceedings through litigation and court processes. These adminis-
trative and transactional processes, known as “authorisation” or “notification”, are
transparent and accountable processes.

Australian Parliaments have acknowledged and allowed for the possibility that
some anti-competitive conduct may produce public benefits. Accordingly, the Com-
monwealth Parliament through the CCA, and the State and Territory Parliaments
through their Competition Codes, have conferred a right on a corporation (the CCA) or
an individual (the Competition Codes) to apply to the ACCC to seek exemption or
‘authorisation’ for engaging in proposed specified conduct which may be at risk of
breaching various competition law provisions. These include anti-competitive
contracts, arrangements or understandings, collective bargaining and collective boy-
cott arrangements, secondary boycotts, exclusive dealing and resale price mainte-
nance. The ACCC cannot directly authorise conduct that may contravene the misuse
of market power under s46 of the CCA and has no power to authorise mergers.*’ If the
ACCC grants an authorisation, the corporations and persons covered by the
authorisation may engage in the authorised conduct without contravening the CCA.*°

Australian competition laws also confer a right on a corporation or individual
wanting to engage in conduct which may be at risk of breaching the exclusive
dealing provisions to file a ‘notification’ of that conduct with the ACCC. The effect
of notification is that the specified conduct is deemed, by s93(7) of the CCA, not to
have a substantial lessening effect on competition for the purposes of the exclusive
dealing provision in s47 of the CCA.”! In most cases, the notification will provide
immediate protection from exclusive dealing proceedings by either the ACCC or a
private party,”* which will continue unless and until the notification is withdrawn
by the ACCC and may only occur if certain legislative criteria are met. In addition,
small business” may notify the ACCC of proposed collective bargaining conduct

49 Authorisation is possible for mergers, but only the Australian Competition Tribunal has the
power to grant authorisation (see Sect. 2.6). It is possible for the ACCC to grant authorisation in
relation to certain acquisitions occurring outside Australia (s 88(9)); however, no such
authorisation applications have been, or are likely to be, made given the limited application of
s 50A of the CCA.
% Section 88 CCA.

5! The ACCC is empowered to withdraw the protection but must undertake various inquiries and
comply with a pre-determination hearing procedure before making its decision to withdraw the
protection [sections 93(3), (4) and (5) of the CCA].

52 Notification for some forms of exclusive dealing do not take effect for 14 days to enable the
ACCC to consider its position whether or not to allow those notifications to stand.

33 This is determined based on the value of the transactions involved.
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which will confer protection for the parties against possible cartel claims after
14 days, provided the ACCC does not object within that time frame. The ACCC
will object where it does not believe the proposed conduct would result in public
benefits sufficient to outweigh any likely anticompetitive detriment.

Once a valid authorisation application is lodged, the ACCC puts the application
on its public register and website®* and consults with all interested parties on the
application. The ACCC is obliged by law’> to prepare and publish a draft written
determination setting out a summary of its reasons. The applicant or other interested
party can call for a public hearing (“conference”) regarding the ACCC’s draft
determination. If a conference is called for, all interested persons are entitled to
attend and to participate at the conference (either with or without assistance).
However, persons providing assistance to an interested party are not allowed to
personally participate in the discussion.’® The ACCC is obliged to make a record of
the discussions at the conference. After taking into account all matters raised at the
conference, the ACCC may make and issue a final determination with its reasons in
respect of the application.”’

A similar public hearing process is contemplated if the ACCC proposes to issue
a notice revoking the protection afforded by a valid notification.”® The ACCC’s
decisions regarding an authorisation application or a notification are decisions
under an enactment and subject to judicial review by the courts.”

2.2  Nature of the Settlement and Legal Consequences
for the Parties

Only the court has the power to determine whether the CCA has been infringed. A
finding of liability and declaration of contravention of any law or the imposition of
a penalty or fine is quintessentially part of the exercise of judicial power. Accord-
ingly, in Australia, under Chapter 3 of its Constitution, those tasks can only lawfully
be undertaken by a court (judicial arm of government), not any administrative
agency forming part of the executive arm of government.

3 See ACCC, ‘Authorisations Register’ www.accc.gov.au/authorisationsregister.

35 Section 90A(1) of the CCA.

36 See sections 90A(6) and (7) of the CCA.

57 Section 90A(11) of the CCA.

3 See section 93A of the CCA.

59 For example, see Jones v ACCC [2003] FCAFC 164; (2003) 131 FCR 216—where the Full
Court of the Federal Court set aside an ACCC authorisation decision because the application for
authorisation was not valid; also see Hospital Benefit Fund of WA v ACCC [1997] FCA 655;
(1997) 76 FCR 369—where the court set aside an ACCC decision to allow a third line forcing
notification to stand (which had the effect of removing a private cause of action instituted against
the conduct). The ACCC had not provided the third party affected an opportunity to be heard in the
matter.
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As a result, only two forms of transactional resolutions involve findings of
infringement and liability. First, a reduction of the penalty is part of the main
litigation. This must be approved by the court. Second, granting immunity includes
ancillary findings of infringement and of liability if it leads to a successful
litigation.

In enforcement matters, including those where the ACCC is seeking a finding of
liability and declaration of contravention, an injunction or the imposition of civil
pecuniary penalties (or, of course, fines and/or imprisonment for criminal cartel
offences), the ACCC’s role is to investigate the matter and, if it has sufficient
admissible evidence, to institute legal proceedings in the Federal Court. A defen-
dant is fully informed of the ACCC'’s case through the pleadings.

The ACCC is directly involved in all forms of administrative settlements.
However, only two of them, undertakings under s87B of the CCA and a penalty
agreement, are enforceable by the court. Penalty agreements must be formalised in
a court judgment. The court is not bound to accept the agreed penalty but is likely to
do so if the agreed penalty is within the range that a court would fix.®”

2.2.1 Administrative Settlements: Undertakings

Undertakings are not approved by the court, but s87B of the CCA permits the
ACCC to decide whether to accept undertakings offered by alleged offenders. If the
ACCC accepts such an undertaking and the alleged offender breaches its terms, the
ACCC can apply to the court for an order or orders. Such orders include directing
the entity to comply with the undertaking, compensating the Commonwealth and/or
any other person for any financial benefits which arose from the breach, as well as
any other orders which the court finds appropriate.®' The Federal Court’s approach
to enforcing such undertakings and the importance of carefully and clearly drafting
the undertakings was recently highlighted in ACCC v Coles Group Ltd®* and ACCC
v Woolworths Ltd,*® which involved proceedings initiated by the ACCC to enforce
undertakings given by Coles and Woolworths.

In the Australian context, to appreciate the role and use of enforceable
undertakings for resolving competition law enforcement matters, it is necessary
to understand the enforcement objectives of the ACCC. From its creation in 1995,
these were the following:

1. detecting anti-competitive conduct;
2. establishing anti-competitive conduct;

$0See, TPC v Simsmetal Ltd (1996) ATPR 41-449; TPC v TNT Australia Pty Ltd (1995) ATPR
41-375; TPC v Axive Pty Ltd (1994) ATPR 41-368.

61 Section 87B of the CCA.
62[2014] FCA 363.
63[2014] FCA 364.
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. stopping anti-competitive conduct (c.f. authorising anti-competitive conduct);
. preventing future anti-competitive conduct;

. obtaining redress/compensation for anti-competitive conduct;

. deterring anti-competitive conduct; and

. punishing anti-competitive conduct.**

NN bW

Proceeding down the path of enforcement of a competition law matter involves a
judgment by the ACCC of the particular enforcement objectives it seeks to achieve
through that matter. The objectives are achieved at different levels through pursuit
of a particular matter. Litigation or use of enforceable undertakings is a means to an
end (namely, the enforcement objectives), not the end in itself. Accordingly, if a
party is willing to offer an enforceable undertaking which meets the ACCC’s
enforcement objectives for that particular matter, it is likely that the ACCC
would be willing to resolve that competition matter on a transactional basis through
the use of s§7B. However, if, in a particular matter, the ACCC’s enforcement
objective includes deterrence through the imposition of penalties or clarification
of the law, enforceable undertaking would not be acceptable to the ACCC.

The nature of enforceable undertakings as administrative settlement means that
their function is not to punish the potential offenders but rather should ensure that
future breaches are prevented, that the public is protected and that corrective
measures take place, such as compensation for those harmed by the conduct.®’
Their function involves, therefore, restorative rather than punitive elements.®®
Those elements are reflected in sanctions, which have ‘the purpose of identifying,
correcting and preventing the original breach and its underlying causes’,®’ and in
the process of these administrative settlements because they empower both the
alleged offender and the ACCC to discuss, negotiate and agree on the settlement
and its sanctions.®®

64 They are similarly expressed by the ACCC in its Guideline on Section 87B of the Competition
and Consumer Act April 2014, p. 3. See www.accc.gov.au/publications/section-87b-of-the-compe
tition-consumer-act.

%5 Australian Law Reform Commission, Compliance with Trade Practices Act 1974, Report No
68 (1994) 38. Corrective measures are more common in consumer law undertakings than in
competition law undertakings.

%6 See, e. g., M. Nehme, “Enforceable Undertaking: A Restorative Sanction?” (2010) 36 Monash U.
L.Rev. 108; C. Parker, “Restorative Justice in Business Regulation? The Australian Competition
and Consumer Commission’s Use of Enforceable Undertakings” (2004) 67(2) The Modern Law
Review, 209.

§7C. Parker, “Restorative Justice in Business Regulation? The Australian Competition and
Consumer Commission’s Use of Enforceable Undertakings” (2004) 67(2) The Modern Law
Review, 209, 211.

%8 See, M. Nehme, “Enforcable Undertaking: A Restorative Sanction?” (2010) 36 Monash U.L.
Rev. 108; C. Parker, “Restorative Justice in Business Regulation? The Australian Competition and
Consumer Commission’s Use of Enforceable Undertakings” (2004) 67(2) The Modern Law
Review, 209.
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The ACCC makes undertakings publicly available in its ‘Undertaking Public
Registry’ unless it has ‘compelling’ reasons to keep an undertaking or its term
(s) confidential.®’ Undertakings can, therefore, have an impact on reputation;
however, this will be arguably less harmful than in the case of litigation because
undertakings are voluntary commitments recognised as being less detrimental than
successfully litigated cases.

The ACCC'’s practice is to accept undertakings only if it believes that it has
sufficient evidence to prove an infringement of the CCA. Undertakings are based on
an individual evaluation by the ACCC, which tries to ensure that such an adminis-
trative settlement is appropriate, preventing potential breach of the CCA and
reflecting their restorative nature. It is a practical, effective and flexible way to
resolve an alleged infringement of the CCA, occasionally including more innova-
tive and preventive remedies than court orders, such as corrective advertising,
broad compliance programs and community service.”” In contrast, the court can
be reluctant to impose such remedies because, as Yeung explains, the breach of
such court orders involves serious consequences resulting in criminal punishment,
which is not present when an enforceable and voluntary undertaking is breached.”"

The ACCC makes its decision on the form of enforcement or settlement based on
its enforcement objectives for that matter, the available evidence for the infringe-
ment of the CCA and counsel’s judgment on the probability of success if the case
was litigated. In order for an undertaking to be approved by the ACCC, it must be a
suitable settlement ensuring specific deterrence and full and voluntary compliance,
which means, amongst other things, that the alleged offender must accept responsi-
bility for its actions.

An undertaking includes a commitment by the party offering the undertaking to
cease the conduct in question and not recommence it in the future. Undertakings
commonly contain an acknowledgement of, at the least, the potential risk of a
breach of the CCA and/or notices and other forms of redress such as compensation
and reimbursement of affected third parties, an implementation of an internal
compliance program and compensation.”” Finally, it is important for the ACCC

% ACCC, Compliance & enforcement policy (February 2013), available at http://www.accc.gov.
au/about-us/australian-competition-consumer-commission/compliance-enforcement-policy;
Australian Law Reform Commission (ALRC), Compliance with the Trade Practices Act 1974,
Report 68, Sydney, June 1994, [11.5]; see, C. Parker, “Restorative Justice in Business Regulation?
The Australian Competition and Consumer Commission’s Use of Enforceable Undertakings”
(2004) 67(2) The Modern Law Review, 209, 216; ACCC, Public Register of Undertakings,
available at http://registers.accc.gov.au/content/index.phtml/itemId/815599.

70 Corrective advertising and other corrective measures are usually utilised in consumer law
undertakings. They are not common in competition law undertakings. See an empirical study:
C. Parker, “Restorative Justice in Business Regulation? The Australian Competition and Con-
sumer Commission’s Use of Enforceable Undertakings” (2004) 67(2) The Modern Law Review,
209, 214-220.

K. Yeung, Securing Compliance: A Principled Approach, Hart Publishing 2004, pp. 211-212.
72See, ACCC, Public Register of Undertakings, available at http://registers.accc.gov.au/content/
index.phtml/itemId/815599; C. Parker, “Restorative Justice in Business Regulation? The

Australian Competition and Consumer Commission’s Use of Enforceable Undertakings” (2004)
67(2) The Modern Law Review, 209, 218.
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to ensure that undertakings are drafted clearly and precisely to reflect the intention
of the parties.””

2.2.2 Authorisation and Notification

In the authorisation and notification transactional or administrative procedure, as
provided for by Part VII of the CCA, the rights of the parties are generally
protected. The process is initiated by the corporation or individual, not the
ACCC. There is no requirement for the ACCC to make any finding about whether
the proposed conduct would, or would be likely to, contravene the specified
provisions of the CCA (or Code of Conduct). Subject to some relatively minor
confidentiality provisions, all submissions received by the ACCC are made public
and available to the parties. The ACCC is obliged to issue a draft decision in
writing. Parties can call for a public hearing in respect of the ACCC’s draft
decision. Parties can participate at the public hearing. The ACCC is obliged to
take into account the matters raised at a public hearing before issuing a final
decision. The ACCC'’s final decision is in writing and provides reasons for the
decision. The process is subject to both judicial review and a complete rehearing on
the merits by way of an appeal to the Australian Competition Tribunal.

2.2.3 Incentives to Accept Transactional Resolutions and the Risk
of Non-compliance

Administrative resolutions are considered by the ACCC to be lower on their
‘enforcement pyramid’ than litigation.”* There are significant incentives for both
the ACCC and the parties to resolve matters through transactional resolutions,
including reducing the burden both on the public and private purse. They do not
alter the burden and standard of proof required of the ACCC in enforcement
matters, save that they may encourage parties to make admissions they might
otherwise not be willing to provide. Parties, however, will always have the choice
between accepting administrative resolution and defending claims of contravention
in court. Consequently, while incentives to resolve matters administratively can be
great for both parties, the availability of administrative options in some cases does
not undermine the legal standard required of the ACCC to prove a matter in court
and the parties retain the right to pursue this option.

3 See ACCC v Coles Group Ltd [2014] FCA 363 and ACCC v Woolworths Ltd [2014] FCA 364.
74 See, for example, L. Sylvan, Australia’s competition and consumer law: ensuring compliance
and enforcing the law (Trade Practices & Competition Law Conference, Sydney, 16 February
2004) https://www.accc.gov.au/system/files/Australias%20competition%20and%20consumer%
20law%?20ensuring%20compliance %20and%20enforcing%20the %20law.pdf. See also ACCC,
‘ACCC Compliance and Enforcement Policy’ (February 2014) http://www.accc.gov.au/
publications/compliance-and-enforcement-policy.
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The ACCC’s main objective when enforcing competition law is to ‘select the
course of action most likely to achieve the desired marketplace outcome and lasting
compliance with the Act’.”® It ensures that appropriate steps are taken to prevent
non-compliance.’® It is common for the ACCC to include the implementation of a
compliance program in the administrative settlement.”” The ACCC used to resolve
more cases through administrative settlements than by litigation’®; however, cur-
rently, the litigated cases prevail over formal administrative settlements in compe-
tition law.”® Therefore, transactional procedures are applied by the ACCC only
when such forms of resolving the issue have a higher chance of ensuring compli-
ance. Although accepting an undertaking will not guarantee compliance, it provides
the ACCC with the opportunity to enforce the undertakings in court should they be
breached by the parties.*

Reductions in penalty and immunity policies do not bear an obvious risk of
non-compliance. A penalty reduction is at the discretion of the court and is,
therefore, a part of the court judgment, while immunity is only granted if the
corporation involved in the cartel fully cooperates and it is at least prepared to
cease its involvement in the cartel. A cartel case will follow after granting immunity
if the ACCC decides to litigate. Therefore, if the ACCC is successful, the court
judgment will forbid the cartel and will include further injunctions and penalties
(for the defendants—the other parties to the cartel). In addition, cartel immunity
from the ACCC does not preclude a third party bringing an action for damages
caused by the cartel. Finally, the court judgment and undertakings can be enforced
in the event non-compliance occurs. There are, however, no significant studies in
Australia reviewing the level of non-compliance with undertakings or court orders.

7> Rormer policy: Trade Practices Commission, Guideline on administrative resolution (TPC
Canberra 1993); also see ACCC, Compliance & enforcement policy (February 2013), available
at  http://www.accc.gov.au/about-us/australian-competition-consumer-commission/compliance-
enforcement-policy.

76 ACCC, Compliance & enforcement policy (February 2013), available at http://www.accc.gov.
au/about-us/australian-competition-consumer-commission/compliance-enforcement-policy;  for
the former policy, see Trade Practices Commission, Guideline on administrative resolution
(TPC Canberra 1993).

77See, for example, ACCC and Australian Energy Regulator, Annual Report: 2012-13,
Canberra, p. 35.

78 See, for example, Australian Law Reform Commission (ALRC), Compliance with the Trade
Practices Act 1974, Report 68, Sydney, June 1994, [11.1].

7 ACCC and Australian Energy Regulator, Annual Report: 2012-13, Canberra, p. 57.

80 For instance, on 25 February 2014, the ACCC instituted court proceedings against supermarket
chains, Coles and Woolworths, claiming they had breached the enforceable undertakings.
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2.2.4 Efficiency Prompts Transactional Resolution

Transactional resolutions are not likely to result in the abandonment of efficient
conduct that does not infringe upon competition law (i.e., over-intervention) or the
continuance of inefficient conduct infringing upon competition law (i.e., under-
intervention), particularly given the enforceable nature of the undertakings and the
nature of the obligations normally imposed upon parties to such undertakings.

As discussed above, transactional resolutions are designed to supplement the
litigation process and provide for maximum public benefit by addressing competi-
tion contraventions while reserving public funding for the most serious breaches of
the CCA.*' The public nature of any agreed settlement and the often significant cost
(including, for example, establishing compliance programs) provide significant
deterrence for minor contraventions of the CCA.

There is no apparent increase in unpredictability of the competition law itself as
a result of the application of transactional resolutions. To the extent that they are
used to avoid litigation that might otherwise assist in resolving interpretation issues,
they may reduce predictability of competition laws, but this would not appear to
occur to a significant degree.

2.3  The Principle of Fairness and Related Principles
and Concerns

Australian administrative law is governed by ‘the duty to accord natural justice’
(procedural justice).®” At present, this principle of procedural fairness applies to the
ACCC in all situations with a limited exception in relation to the special telecom-
munication industry regime.®?

In the case of administrative settlements in competition law, the Compliance and
Enforcement Policy of the ACCC recognises the principle of fairness as one of the
underpinning principles. It applies this principle in a similar way to the principle of
proportionality. For example, the ACCC policy provides that fairness means that it
‘seeks to strike the right balance between voluntary compliance and enforcement

while responding to any competing interests’.**

81 Compare F. Zumbo, “Section 87B undertakings: there’s no accounting for such conduct!”
(1997) 5 Trade Practices Law Journal 121.

82See R. Creyke and J. McMillan, Control Government Action: Text, Cases & Commentary, 3rd
ed., LexisNexis Butterworths 2012, Chapter 10.

83 Section 151AKA, s152BCF, s152BCG and s152BD of the CCA.

8 ACCC, Compliance & enforcement policy (February 2013), available at http://www.accc.gov.
au/about-us/australian-competition-consumer-commission/compliance-enforcement-policy. For
the discussion about the principle of proportionality, see Sect. 2.4.
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2.3.1 Good Administration

Good administration includes a review of the substance of the ACCC’s decisions.
Besides the mechanisms, which the ACCC applies itself and which arise from the
Compliance and Enforcement Policy, there are other means of ensuring good
administration in antitrust proceedings of transactional resolutions in Australia.
First, it is in the power of the Australian Competition Tribunal to review the
ACCC’s formal merger and acquisition clearance decisions and the decisions of
the ACCC in relation to authorisations and notifications.®> Second, the Common-
wealth Ombudsman can review the ACCC’s decisions on good administration
grounds,86 which include, amongst others, different errors, including legal, factual
and human, and decisions and actions that are unreasonable, harsh or discrimina-
tory and government policy that has unreasonable or harsh impacts.®’

2.3.2 Good Faith

The Administrative Decisions (Judicial Review) Act 1977 (Cth) includes ‘bad faith’
as one of the grounds for a judicial review of administrative decisions.®® A decision
based on poor or irrational decision-making does not on its own satisfy the
requirements for a judicial review on the bad-faith grounds under ss5(2)(d) and 6
(2)(d): ‘an exercise of a discretionary power in bad faith’. Bad faith represents
personal fault usually in the form of an absence of honesty and must be
demonstrated by showing ‘recklessness in the exercise of power’.*” This reckless-

. . . . . )
ness involves intent manifested ‘in the form of actual bias’.”

2.3.3 Legitimate Expectation

In contrast to European Union Member States, which apply the full principle of
fairness (including both procedural fairness and fairness in connection with the
legitimate expectation of substance of an administrative decision), in Australia
judicial review of the federal administrative decisions is based on procedural

85 The decision by the Tribunal can be appealed to the Federal Court on a question of law (s44ZR
of the CCA).

8 The Commonwealth Ombudsman does not have enforcement powers.

87 Commonwealth Ombudsman, Administrative Deficiency, available at http://www.ombudsman.
gov.au/.

8 Subsections 5(2)(d) and 6(2)(d).

89 SBBS v Minister for Immigration and Multicultural and Indigenous Affairs (2002) 194 ALR
749, [756].

9 Minister for Immigration and Multicultural Affairs v SBAN [2002] FCAFC 431, [8].
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grounds and thus includes only procedural fairness.”! Although this concept of
fairness is based on the Australian Constitution,”” its concept of separation of
powers and relevant legislation,” including specific acts dealing with specific
administrative decisions, it has its roots in the former English common law.

In relation to administrative decisions, the court only reviews whether a legiti-
mate expectation was met in terms of the procedural rules and rights of the party
concerned. Administrative settlements, such as undertakings, are reviewable by the
Federal Court on procedural fairness grounds, including bad faith grounds.”

Judicial review of administrative decisions does not apply in the reduction of
penalties, given that the ACCC does not have the power to make such binding
decisions. As it is the court alone which has the power to determine penalties, the
court will consider both the legal and factual matters in connection with fairness,
which is a broader concept than legitimate expectation.”

2.4  The Principle of Proportionality

Australia does not include the principle of proportionality in administrative
decision-making legislation. The Administrative Decisions (Judicial Review) Act
1977 (Cth), which provides legal grounds for a judicial review of administrative
decisions and conduct related to the making of administrative decisions, applies the
test of unreasonableness to the exercise of an administrative power. The focus is on
whether a reasonable person would exercise his/her power in the same way.”®

°!See Re Minister for Immigration and Multicultural Affairs, Ex parte Lam (2003) 214 CLR 1, 195
ALR 502, [22]-[23]; A. Mason, Procedural Fairness: Its Development and Continuing Role of
Legitimate Expectation (2005) AJAL 103. Federal courts have no jurisdiction to review merits of
administrative decisions. However, the judicial review on reasonable person grounds (discussed in
Sect. 2.4) has the highest possible threshold and thus almost overlaps with the concept of a judicial
review on merits. See discussion in P. Billings and A. E. Cassimatis, “Statutory Judicial Review in
Australia” (2013) 23 JJA 73, 105-109; and application in Minister for Immigration and Citizen-
ship v Li [2013] HCA 18 at [26] to [30]; [63] to [76] and [105].

92 Subsection 75(v) of the Commonwealth of Australia Constitution Act 1900.

93 Section 39B Judiciary Act 1903 (Cth) and in the Administrative Decisions (Judicial Review)
Act 1977 (Cth).

9 See Australian Petroleum Pty Ltd v ACCC (1997) 73 FCR 75; (1997) ATPR 41-155 Justice
Lockhart held (pp. 43,685-43,688).

% See Muin v Refugee Review Tribunal (2002) 190 ALR 601; Kioa v Minister for Immigration and
Ethnic Affairs (1985) 159 CLR 550.

96 See subsections 5(2)(g) and 6(2)(g) of the Administrative Decisions (Judicial Review) Act 1977
(Cth). Nevertheless, in Australia, there is a tendency for the courts to apply a test of ‘reasonable
proportionality’ in public law, most notably in constitutional law. The test of reasonable
proportionality is used to determine the existence of a valid connection between executive action
and the source of authority for that particular action. See R. Creyke and J. McMillan, Control
Government Action: Text, Cases & Commentary, 3rd ed., LexisNexis Butterworths, 2012, p. 448.
The test of reasonable proportionality was applied in the following cases in connection with
administrative regulations: Vanstone v Clark (2005) 147 FCR 299, 224 ALR 666, 88 ALD 520;
South Australia v Tanner (1989) 166 CLR 161, 83 ALR 631.
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The ACCC refers to ‘proportionality’ in its Compliance and Enforcement
Policy, which provides that its ‘enforcement response is proportionate to the
conduct and resulting harm’®’ as it follows from the principles of transparency,
confidentiality, timeliness, consistency and fairness. It further states that the princi-
ple of fairness is projected by striking ‘the right balance between voluntary com-
pliance and enforcement while responding to many competing interests’.”®
Therefore, the ACCC’s Compliance and Enforcement Policy is focused on appro-
priateness and the prescribed purpose (in other words, meeting the purpose of the
ACCC'’s enforcement policy). The enforcement by the ACCC, which includes all of
the ACCC’s transactional resolutions, must be proportionate to the conduct and
resulting harm and must reflect genuine interest in voluntary and effective
compliance.

In practice, the ACCC applies one of three forms of resolutions—voluntary
compliance, administrative resolution and settlements or court litigation—when it
receives a complaint or suspects infringement of competition law. It takes into
consideration its priorities and resources and evaluates the potential risk of the
conduct in question and then identifies the most appropriate resolution that would
‘provide the greatest overall benefit for competition and consumers’.”” This last
statement indicates that the ACCC understands and evaluates proportionality not
only from the perspective of third parties directly affected by the practice in
question (e.g. consumers) but also from the perspective of a broader public interest.

2.4.1 Enforceable Undertakings

To some extent, the principles of equal treatment and proportionality are followed
by the ACCC and the CCA in relation to enforceable undertakings. Firstly, the
ACCC accepts undertakings if it believes there is sufficient evidence to prove an
infringement of the CCA. Secondly, the CCA includes one form of an a posteriori
safeguard mechanism to ensure the ACCC does not go beyond what the court would
find reasonable. Under s87B, in the case of a breach of term(s) of the undertaking
concerned, the court would make only those orders that are appropriate. Finally,
orders for a breach of undertakings are not as severe as orders and remedies
available for the infringement of the CCA in the court proceedings. The reason
for this is to ensure that orders are used appropriately and that the nature of
undertakings is taken into consideration, in that they are based on situations when

97 ACCC, Compliance & enforcement policy (February 2014), available at http://www.accc.gov.
au/about-us/australian-competition-consumer-commission/compliance-enforcement-policy.

% Ibid.

*Tbid.
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a party cooperates, admits its responsibility and initiates an undertaking to resolve
the issue.'”

2,5 Fundamental and Procedural Rights
2.5.1 Right to Trial

There are two aspects to the right to trial in transactional resolutions in Australia.
The first involves the determination of whether the right to trial is recognised in
Australia and to what extent it covers transactional resolutions in antitrust
proceedings. The second is specific to administrative settlements and their forms,
as they provide a basis on which to decide whether there exists the right to trial in
the form of a judicial review of administrative decisions.

2.5.1.1 General Right

Australia recognises ‘the right to a fair trial before punishment or deprivation of
property’ (including deprivation of life and liberty) as an essential aspect of the rule
of law.'" Although the Australian Constitution does not include a list of rights, this
right can be determined from provisions on judicature'®® and from the operation
and the interpretation of such a right by courts.'®> Deprivation of property does not
include deprivations based on social policy objectives as arising from law, such as
taxation, but are rather forms of wrongdoings.'®* Besides a few specific exceptions,
generally punitive deprivation of life, liberty and property should arise from a fair
trial and not from the implication of executive power.

Enforceable undertakings are not punitive but rather have a restorative nature
(see subchapter 2.1, above). As a consequence, this general right does not apply to
this form of administrative settlement. In the case of a penalty reduction, the penalty
in competition law has specific and general deterrence as its objective. It also
includes a secondary, punitive aim.'” Therefore, contrary to undertakings, this
must be subject to a fair trial; in other words, only the court can determine this. In
the case of a penalty reduction, it is the Federal Court that has jurisdiction in this
matter. Generally, decisions made by the Federal Court about the penalty can be

10 gee Australian Law Reform Commission (ALRC), Compliance with the Trade Practices Act
1974, Report 68, Sydney, June 1994, [11].

ot g Ratnapala and J. Crowe, Australian Constitutional Law: Foundations and Theory, 3rd ed.,
Oxford University Press 2012, p. 400.

102 gee section 80 and subsection 51(xxxi) of the Constitution.

103 See S. Ratnapala and J. Crowe, Australian Constitutional Law: Foundations and Theory, 3™
ed., Oxford University Press 2012, pp. 400—407.

1% Ibid, pp. 400-401.
195 Ibid, pp. 402-403.

19 Eor the punitive aim, see ACCC v ABB Transmission & Distribution Ltd [2001] FCA 383, at
[7] and [9].
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appealed to the Full Federal Court, and if a special leave to appeal is granted by the
High Court of Australia, the case can be appealed from the Full Federal Court to the
High Court of Australia.'” If the decision by the Federal Court is based on trial
proceedings, the Full Federal Court will allow the appeal on the ground that the trial
judge made an error by applying an incorrect principle, if there was a misapprehen-
sion of the facts, or by admitting irrelevant materials or not admitting relevant
materials.'%®

Only the court may make orders and decide on penalties.'” The decision on
orders and penalties is a public function, with the result that the courts must
consider a number of public values. For instance, the primary objective of pecuni-
ary penalties in competition law is deterrence, including both specific and general
deterrence.''” Retribution is also recognised as playing a certain role in penalties in
competition law. i However, as noted by the court, the reduction of the penalty can
diminish this objective.''” The court also expresses that the absence of a trial in the
case of agreed infringements of the CCA could be ‘at the expense of justice’,''? for
instance, because it is difficult for the court to determine the rightness of the penalty
in cases without trial (and with the consent of the parties).1 14 Nevertheless, the court
should only decide on penalties, including agreed penalties by the parties, when it
believes that it has accurate and complete information to make such a decision.'"”

The behaviour of the corporation in question in an investigation by the ACCC is
a factor to be considered in determining whether the penalty should be reduced and
to what extent.''® Cooperation with the ACCC which aids in detecting anticompet-
itive conduct and reducing the time and cost associated with investigation and

107 Questions of law.

198 See J McPhee & Son (Australia) Pty Ltd v ACCC [2000] FCA 365, (2000) 172 ALR 532; Pye
Industries Sales Pty Ltd v TPC (1979) ATPR 40-124.

109 A5 discussed previously (Sect. 2.1), the court usually accepts any reduced penalty agreed between
the ACCC and the defendant, provided it is within the appropriate range for the infringement in
question (see, e.g., ACCC v Chaste Corp Pty Ltd [2004] FCA 398; NW Frozen Foods Pty Ltdv ACCC
(1996) 71 FCR 285) with the result that an appeal relating to agreed penalties is highly unlikely.
'19See, e.g., ACCC v Mitsubishi Electric Australia Pty Ltd [2013] FCA 1413, at [112]; ACCC v
April International Marketing Services Australia Pty Ltd (No §8) [2011] FCA 153, at [32]; NW
Frozen Foods Pty Ltd v Australian Competition and Consumer Commission (1996) 71 FCR 285, at
294-295; Trade Practices Commission v CSR Ltd [1991] ATPR 41-076 (CSR) at 52,152; TPC v
Mobil Oil Australia Ltd (1985) 4 FCR 296, at 298; Trade Practices Commission v Stihl Chain
Saws (Aust) Pty Ltd (1978) ATPR 40-091 at 17,896.

1l gee, e.g., ACCC v ABB Transmission & Distribution Ltd [2001] FCA 383, at [7] and [9].

12 See, e.g., ACCC v ABB Transmission & Distribution Ltd [2001] FCA 383, at [5].

13 ACCC v ABB Transmission & Distribution Ltd [2001] FCA 383, at [5].

"4 ACCC v ABB Transmission & Distribution Ltd [2001] FCA 383, at [6].

158ee, e.g., ACCC v Chaste Corp Pty Ltd [2004] FCA 398.

116 See, e.g., ACCC v Mitsubishi Electric Australia Pty Ltd [2013] FCA 1413, at [118]-[121]; ACCC v
Cargolux Airlines International SA [2009] FCA 342, (2009) ATPR 42-282; ACCC v Westminster
Retail Pty Ltd [2005] FCA 1299, (2005) ATPR 42-084; Minister for Industry, Tourism & Resources v
Mobil Oil Australia Pty Ltd [2004] FCACFC 72; (2004) ATPR 41-993, at 51.
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litigation is a substantial public value recognised as a reason for a reduction of the
penalty in competition law by the court.''” The ACCC attempts to balance all
public values when determining whether to use one of its transactional resolutions.
In connection with the reduction of a penalty, such a decision by the ACCC is then
evaluated by the court during litigation. The fact that the court usually approves the
ACCC’s reduction of the penalty indicates that the ACCC’s process in this regard is
satisfactory and balances well with different public values.

2.5.1.2 Right to Judicial Review

The administrative decisions by the ACCC can be reviewed by the Federal Court
under s163A of the CCA and the Administrative Decisions (Judicial Review) Act
1977 (Cth); however, it is not absolutely clear which decisions made by the ACCC
are decisions under the Act and are thus reviewable by the Federal Court. The
courts hold that the reviewable decisions must be made under a statute''® and must
be expressly or impliedly required by that statute to have a character of a
decision.'"

Undertakings meet the first requirement because they have a basis in the CCA in
s87B. In relation to the second requirement, the process of undertakings is based on
negotiation rather than an administratively imposed decision. An undertaking itself
is not a decision of the ACCC but rather an offer made by the alleged offender.
However, the ACCC must decide whether or not to accept or decline the
undertaking.

The Federal Court clarified in Australian Petroleum = that undertakings meet
both requirements. Justice Lockhart held that an undertaking “answers the
description of an ‘instrument’ under the [CCA]”.'*' Therefore, undertakings
could be subject to judicial review. It remains, however, at the discretion of
the court whether to allow or refuse relief under s16 of the Administrative
Decisions (Judicial Review) Act 1977. Furthermore, the scope for private liti-
gation still exists where undertakings have been given; undertakings do not
affect the right of third parties to sue for damages and other orders under the
CCA. However, if the consequences of the undertakings are that those third
parties are compensated and the practice in question stops, so that justice
(particularly restorative justice) is seen to be done, affected third parties are
unlikely to have a reason to litigate.

In relation to the authorisation and notification process, those resolutions are
subject to both judicial review on procedural grounds and non-judicial review on

120

"7 See, e.g., ACCC v Mitsubishi Electric Australia Pty Ltd [2013] FCA 1413, at [12]-[16], [118]—
[121]; ACCC v Ticketek Pty Ltd [2011] FCA 1489; ACCC v Tyco Australia Pty Ltd [2000] FCA
401; TPC v Carlton & United Breweries Ltd (1990) 24 FCR 532.

Y18 Australian Broadcasting Tribunal v Bond (1990) 170 CLR 321 at 337.

“gElectricity Supply Association of Australia Ltd v ACCC (2001) 113 FCR 230 at [76]-[79].
120 Australian Petroleum Pty Ltd v ACCC [1997] ECA 175; (1997) ATPR 41-155.

2! Ibid., at 43,685-43,688.
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merits by way of a complete rehearing on appeal to the Australian Competition
Tribunal. The Tribunal must make its own findings of fact and come to its own
decision.'”® The general principles governing the administrative authorisation
process, including the broad width of the public benefit test at the centre of the
authorisation process, the future with and without (the proposed conduct) test, the
discretion to authorise and the conditions which may be imposed upon
authorisation, are helpfully set out by the Tribunal in Application by Medicines
Australia Inc.'*

2.5.2 The Principle of Impartiality: Bias and Right to an Impartial
Judge

The principle of impartiality can play a role in the form of bias or in the form of
breach of right to an impartial judge in Australian competition law. In the case of
litigation (for instance, concerning the reduction of the penalty), the impartiality of
judges, in other words, the duty to act judicially, is a well-established principle in
Australia."** If a court makes a decision that is not impartial but is, for instance,
influenced by a preconception or an unwillingness to hear the other party’s argu-
ment, this could constitute grounds for appeal in the form of bias. The High Court of
Australia approved the reasonable apprehension or suspicion test in the case of
Webb v R.'*

The principle of bias applies in a decision-making process. The grounds for bias
include a decision-making process, where the decision is influenced by private
communications with one of the disputing parties, including communications with
both proper and improper motives.'*® These grounds could have some minor
relevance in competition law, for instance, in the immunity policy of the ACCC,
because the ACCC communicates privately with the party who discloses informa-
tion about the cartel and decides whether to grant immunity. If immunity is granted,
the party in question is not prosecuted; therefore, to some extent, it is on the other
side of the dispute to the other parties in the cartel.

Nevertheless, cartel cases are decided not by the ACCC but by the courts, which
determine both whether the CCA was infringed and the appropriate penalties or

122 Application by Medicines Australia Inc [2007] ACompT 4 at [135].

12312007] ACompT 4 at [93] to [134]; (2007) ATPR 42-164 at 47,515 [93] to 47,524 [134].

124 See, for example, Ebner v Official Trustee in Bankruptcy (2000) 205 CLR 337; Sir Frank Kitto,
“Why Write Judgments?” (1992) 66 ALJ 787; Sir Harry Gibbs, “Judgment Writing” (1993)
67 ALJ 494; Sir Laurence Street, introduction to “The Writing of Judgments: A Forum” (1992)
9 ABR 130; The Hon L J Priestley, ‘The Writing of Judgments: A Forum’ (1992) 9 ABR 130; The
Hon John Doyle, ‘Judgment Writing: Are there needs for change?’ (1999) 73 ALJ 737.
125(1994) 181 CLR 41; see also Ebner v Official Trustee in Bunkruptcy (2000) 205 CLR 337;
63 ALD 577.

126 Gee Re JRL; Ex parte CJL (1986) 161 CLR 342; Robin Creyke and John McMillan, Control
Government Action: Text, Cases & Commentary, 3™ ed., LexisNexis Butterworths, 2012, p. 644.
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injunctions to be applied. This should ensure the impartiality and thus the protection
of the right of an impartial judge. Similarly, a decision on the reduction of the
penalty is in the hands of the court; therefore, impartiality should be ensured.
Undertakings are not decisions imposed upon parties by the ACCC but are volun-
tary submissions by those parties approved by the ACCC. If the party breaches the
undertaking, the ACCC can take this matter to the court where both parties face an
impartial judge.

2.5.3 Right to Equal Treatment

Neither the Australian Constitution nor the CCA provides an explicit and general
provision which would ensure the right to equal treatment.'?’ Nevertheless, the
Australian courts apply equal treatment when deciding on penalties.'*® This is well
implemented by the court in competition law cases and requires that there be even-
handed treatment of the parties infringing the same law with comparable
circumstances.'*

2.5.4 Ne Bis in Idem and Other Concerns

Australia, as a common law country, applies the procedural defence of double
jeopardy, which prevents the defendant from being tried twice for the same conduct
on the same or similar charges previously decided upon by the court. Although
double jeopardy has not been raised as an issue in competition law, it could
theoretically occur if state and federal competition law regimes were applied
simultaneously. Australian federal competition legislation, the CCA, primarily
relies upon the corporations’ power in s51(xx) of the Australian Constitution,
which allows the Commonwealth to regulate matters related to corporations.
State Competition Codes'*® apply to ‘persons’, a broad term that also includes
corporations. However, the risk of double liability has been removed, both by the

127 The High Court of Australia, therefore, denies ensuring the right to equal treatment [see Kruger
v Commonwealth (1997) 190 CLR 1; Leeth v Commonwealth (1992) 174 CLR 455] unless it
relates to religion, which is present in s116 of the Constitution, or non-discrimination based on the
grounds of residency in a particular State of Australia, as provided in s117. Nevertheless,
Australian legislation can, and for different situations does, protect equal treatment to outlaw
arbitrary discrimination.

128 Lowe v The Queen (1984) 154 CLR 606, at 609: ‘[Plersons who have been parties to the
commission of the same offence should, if other things are equal, receive the same sentence.’
129See, ACCC v Australian Abalone Pty Ltd [2007] FCA 1834; ACCC v SIP Australia Pty Ltd
[2003] FCA 336; ACCC v ABB Transmission & Distribution Ltd (No 2—Distribution
Transformers) [2002] FCA 559, (2002) 190 ALR 169; NW Frozen Foods Pty Ltd v ACCC
(1996) 71 FCR 285.

130 §ee Part XIA and Schedule 1, the Schedule version of Part IV of the CCA.
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fact that the states have vested authority in the ACCC (the federal enforcer) to
enforce their Competition Codes'*! and the Commonwealth has vested jurisdiction
in the Federal Court to hear matters under the Codes'? and, more importantly,
because the legislation includes provisions which prevent double liability.'*

There is no risk of being tried twice for an offence (for example, a cartel criminal
offence) and for a civil contravention in a case brought by the ACCC or a private
party. Section 76B of the CCA provides expressly that the court may not impose a
pecuniary penalty in a situation where the entity in question has been convicted of a
cartel offence and any existing civil proceedings are stayed if a criminal proceeding
has commenced in relation to the conduct. It is, however, possible for the ACCC or
a private party to bring proceedings for other orders, such as injunctions,
declarations and damages.

In the case of undertakings and grants of immunity, the ACCC promises that it
will not sue the alleged offender. However, there is nothing preventing private
parties from suing the alleged offender. If harmed by the conduct, private parties
can institute court proceedings to recover damages pursuant to s82 of the CCA,'**
mandatory and prohibitory injunctive reliefs under s80 and other orders under s87.
Therefore, in practice, private parties could seek injunctions and damages for
conduct resolved by the ACCC through transactional resolutions other than a
reduction of the penalty. Importantly, however, this does not represent a case of
double jeopardy because those transactional resolutions do not include findings of
infringement and liability.

2.5.4.1 Collection of Evidence for Civil Litigation in Administrative
Settlements

In cases of transactional resolutions, it could be difficult for private parties to collect
the relevant evidence necessary to bring proceedings. Private cases for damages are
commonly instituted after the ACCC’s institution of court proceedings because
private parties can use the findings from the ACCC’s cases as prima facie evidence,
as provided in s83 of the CCA. However, this does not include enforceable
undertakings. Furthermore, Justice Carr expressed the opinion (without ruling in
the matter) in Monza Imports'>> that s83 does not apply when the party claiming
damages relies on a previous judgment on the infringement of the CCA, where the
ACCC and the entity concerned reached a settlement and admitted an agreed
statement of facts. Justice Carr held that s83 applies and prima facie evidence is
established from a case on the subject matter only when findings were made after a

131 See, e.g., s19 of the Competition Policy Reform (New South Wales) Act 1995 (NSW).
132 See Part XIA of the CCA; Jurisdiction of Courts Legislation Amendment Act 2000 (Cth).

133 Section 150H of the CCA; also see, e.g., s34 of the Competition Policy Reform (New South
Wales) Act 1995 (NSW).

134 The ACCC cannot sue for damages because, as a specialist, independent public enforcement
regulator, it does not suffer loss or damage.

133 ACCC v Monza Imports Pty Ltd [2001] FCA 1455, [2001] ATPR 41-843.
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hearing of the issue at trial.'*® Undertakings under s87B and reduction of penalties

based on mutual agreement and the joint submission of facts do not include trials
and, thus, a finding of evidence. Justice Finkelstein made similar statements in ABB
Transmission and Distribution.">’ Therefore, it is likely that infringement of the
CCA and other claims would have to be proven, and thus the evidence must be
established in private litigation that follows undertakings and a reduction of the
penalties in cases based on joint submissions of the ACCC and the alleged offender.

2.5.5 Presumption of Innocence and Acknowledgement of Guilt

There is no formal requirement for parties to acknowledge guilt or liability in order
to benefit from non-merger transactional resolutions.'*® However, in practice, for
parties to benefit from administrative settlement resolutions, including those made
pursuant to enforceable undertakings, the ACCC generally requires that parties
admit that their conduct did or was likely to breach the CCA and make a positive
commitment not to commit the act again.'*® In relation to cartel immunity claims, it
is essential that the parties seeking immunity admit guilt before they can benefit
from the policy.'*"

In criminal matters, parties have a general presumption of innocence in
Australia. This includes the criminal cartel offences introduced into the CCA in
2009 and is consistent with Australia’s obligations under Article 14(2) of the
International Covenant on Civil and Political Rights. To be found guilty of a
criminal offence, the Crown must prove the offence beyond a reasonable doubt.
The Crown also bears the burden of proof in civil matters under the CCA, but a
lesser standard of proof is required to establish the contravention.

2.5.6 Right Against Self-Incrimination
Australia has a common law privilege against self-incrimination, which

encompasses both criminal matters and exposure to administrative or civil
penalties, such as those that apply in relation to the civil contraventions of the

136 Ibid, at [24]-[26].

137 ACCC v ABB Transmission and Distribution Ltd [No 2] [2002] FCA 559, at [51]. The court
referred to Dawson v Great Central Railway (1919) 88 LIKB 1177.

!38 Transactional resolutions for mergers (merger remedies) are considered in Sect. 2.6, below.
139 ACCC, Section 87B of the Trade Practices Act (September 2009), p. 5. See also, for example,
ACCC, ‘ACCC accepts Ray White Real Estate administrative undertakings’ (Media Release
016/05, 28 January 2005), at http://www.accc.gov.au/media-release/accc-accepts-ray-white-real-
estate-administrative-undertakings as an example of a less formal administrative undertaking.

140See, ACCC immunity and cooperation policy for cartel conduct (September 2014).


http://www.accc.gov.au/media-release/accc-accepts-ray-white-real-estate-administrative-undertakings
http://www.accc.gov.au/media-release/accc-accepts-ray-white-real-estate-administrative-undertakings

2 Australia 69

CCA."*! This applies to individuals but not to corporations. However, this common
law privilege may be altered by statute and, in relation to the ACCC’s investigatory
powers under the Act, the privilege has been expressly abrogated. Both s155
(ACCC notices) and s154X (in relation to search warrants) provide that self-
incrimination is no excuse for failing to provide the information or answer the
questions put to them.'*

However, in both cases, the information or other evidentiary material gathered
pursuant to this power is not admissible in evidence against the individual in any
criminal proceedings, other than those relating to failure to comply with the notice
or search warrant.'*> Consequently, the information so obtained could not be used
in criminal cartel proceedings but could be (and has been) used in civil proceedings
which expose individuals to significant penalties. The ACCC is alive to the
restrictions and treats all cartel investigations as potentially criminal until a deci-
sion is made about whether to pursue them criminally or civilly.

Apart from the limitations in s155, transactional procedures do not involve a
formal or informal waiver of the right against self-incrimination or the presumption
of innocence. However, parties wishing to resolve matters through administrative
decisions, or seeking immunity or reduction in penalties, will generally be required
to admit the conduct they have engaged in and to acknowledge that it did or may
have contravened the CCA. This is not the same as a judicial finding of guilt,
however, as only the court has the power to determine whether the CCA has been
contravened.

2.5.7 Providing Information and Protecting Confidential
Information

2.5.7.1 The Obligation to Provide Information to Authorities

There is no general duty to provide information spontaneously to the ACCC in
relation to competition law matters, whether they are pursued through the courts or
result in administrative resolution. However, the CCA provides the ACCC with
considerable investigatory powers. These powers include requiring disclosure of
information and materials where the ACCC believes a person or corporation is
capable of furnishing them in relation to a matter that either does or might constitute
a contravention of the Act.'**

141 See, for example, ALRC, ‘Uniform Evidence Law’ (ALRC Report 102) chapter 15 http://www.
alrc.gov.au/publications/15.%20Privilege %3 A %200ther%20Privileges/privilege-respect-self-
incrimination-other-proceedings.

142 Section 155(7) and 154X(3) CCA.

143 Section 155(7) and 154X(4) CCA.

144 See, for example, I. Wylie, “When too much power is barely enough — s155 of the Trade
Practices Act and noblesse oblige” (2009) 16 Competition and Consumer Law Journal 314.


http://www.alrc.gov.au/publications/15.%20Privilege%3A%20Other%20Privileges/privilege-respect-self-incrimination-other-proceedings
http://www.alrc.gov.au/publications/15.%20Privilege%3A%20Other%20Privileges/privilege-respect-self-incrimination-other-proceedings
http://www.alrc.gov.au/publications/15.%20Privilege%3A%20Other%20Privileges/privilege-respect-self-incrimination-other-proceedings
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The key powers in this regard arise under s155 and Part XID of the CCA.
Section 155 provides that where the ACCC has ‘reason to believe that a person is
capable of furnishing information, producing documents or giving evidence relat-
ing to a matter that constitutes, or may constitute, a contravention of this Act’, the
ACCC may serve written notice on that person requiring him/her to furnish the
information, produce the documents or appear to give evidence either orally or in
writing.'*> This power may be exercised any time until the ACCC commences
proceedings, other than proceedings for an injunction, in which case the power
extends until the close of pleadings in relation to an application for final injunction.
A person who fails to comply with a s155 notice or knowingly furnishes false or
misleading information is guilty of an offence, punishable by a fine or imprison-
ment for up to 12 months.'*® The ACCC has been proactive in working with the
Commonwealth Department of Public Prosecutions to launch criminal prosecutions
where they believe such conduct has taken place with some success, including
imprisonment in some cases.'*’

In addition, Part XID of the CCA provides the ACCC with the ability to apply to
a magistrate for a warrant, which the magistrate may issue if satisfied that there is
evidential material on the premises or that there may be within the next 72 h.'*®
When a warrant is being executed, the executing officer may require a person at the
premises to answer questions or produce evidentiary material relating to the warrant
and may seize the material. Failure to comply with such a requirement is a criminal
offence.'*’

2.5.7.2 Without Prejudice, Confidentiality and Publicity
of Transactional Solutions

Parties who are unsure of whether or not they will benefit from immunity'* or
leniency may, and frequently do, provide information to the ACCC on a ‘without
prejudice’ or otherwise confidential basis. There are legislative measures in place to
protect certain information provided to the ACCC as part of transactional
resolutions. This is most notable in the case of cartel information produced for
purposes of immunity applications. The ACCC considers this vital to the effective-

145 Section 155(1) CCA.

146 Section 155(5)(5A)(6A)CCA.

71, Wylie, “When too much power is barely enough — s155 of the Trade Practices Act and
noblesse oblige” (2009) 16 Competition and Consumer Law Journal 314, 330 and ACCC v Rana
[2008] FCA 374.

148 Section 154X(2) CCA.

14 Section 154R CCA.

150 See further, ACCC ‘Discussion Paper: Review of the ACCC’s Leniency Policy for Cartel
Conduct’ (2004) (https://www.accc.gov.au/system/files/Discussion%?20paper%?20-%20Review %
200f%20the%20ACCC%?27s%20leniency %20policy %20for%?20cartel %20conduct.pdf) accessed
25 April 2014.


https://www.accc.gov.au/system/files/Discussion%20paper%20-%20Review%20of%20the%20ACCC%27s%20leniency%20policy%20for%20cartel%20conduct.pdf
https://www.accc.gov.au/system/files/Discussion%20paper%20-%20Review%20of%20the%20ACCC%27s%20leniency%20policy%20for%20cartel%20conduct.pdf
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ness of its immunity policy'>' and has indicated it ‘will use its best endeavours to
protect any confidential information provided by an immunity applicant’.'>>

Specific laws governing ‘Protected Cartel Information” were introduced with the
new cartel laws in 2009. These can be found in ss155AAA, 157B and 157C
(protected cartel information provisions). Section 155AAA provides that an
ACCC official ‘must not’ disclose protected information to any person except in
a limited range of circumstances. Protected information is defined in sISSAAA
(21) and includes information given to the Commission and relating to a matter
arising under a core statutory provision that was given in confidence, obtained
under Part XID (search and seizure power) or s155.

In addition, s157B regulates disclosure of protected cartel information'> to a
court or tribunal—specifically providing that the ACCC is not required to produce
to a court or tribunal a document containing ‘protected cartel information except
with the leave of that court or tribunal’. In assessing whether it should grant such
leave, the court or tribunal must have regard to a range of factors, including the fact
that the information was provided in confidence. Similarly, the ACCC may choose
to disclose such information to a court or tribunal but must also have regard to a
range of factors, including the fact that the information was provided in confidence
and ‘the need to avoid disruption to national and international efforts relating to law
enforcement, criminal intelligence and criminal investigation’.'>* In addition to
these statutory protections, the ACCC has indicated that it ‘may be able to claim
privilege and/or public interest immunity to protect confidential information from
disclosure’.">”

As discussed above, ‘confidential’ information provided as part of an immunity
process is fiercely protected by the ACCC. A similar approach may be adopted by
the ACCC with respect to other information obtained in confidence. However, most
administrative settlements (in the form of general agreements between the ACCC
and the parties) will be published on the ACCC website via a press release. When
more formal enforceable undertakings are provided, they are published on the
ACCC’s website via an undertaking register.'”® Although not a statutory

151 See also Beaton-Wells and Fisse, Australian Cartel Regulation: Law, Policy and Practice in an
International Context, Cambridge University Press 2011, 147. Compare Cadbury Schweppes Pty
Ltd v Amcor Ltd (2008) 246 ALR 137 (comments of Gordon J).

152 ACCC immunity and cooperation policy for cartel conduct (Draft, April 2014), para 50. See also
A. Guirguis, Risk of Disclosure of Immunity Applicant Confidential Information and Documents —
The Position in Australia (IBA Annual Conference, Dublin) http://www.corrs.com.au/assets/think
ing/downloads/Cartel-Paper-Ayman-Guirguis-IBA-Annual-Conference-Dublin.pdf.

153 Defined in this section to mean information given to the ACCC in confidence and relating to
breach or possible breach of the cartel provisions.

154 Section 157B(5).

55 accc immunity and cooperation policy for cartel conduct (Draft, April 2014), para 51.

156 See further R. Johnstone and C. Parker, Enforceable Undertakings in Action — Report of
a Roundtable Discussion with Australian Regulators, February 2010, available at http://www.
law.unimelb.edu.au/files/dmfile/ParkerandJohnstoneEnforceableUndertakingsinActionReportofa
RoundtableDiscussionwithAustralianRegulatorsFinalEUWorkingPaper17Feb20101.pdf.


http://www.law.unimelb.edu.au/files/dmfile/ParkerandJohnstoneEnforceableUndertakingsinActionReportofaRoundtableDiscussionwithAustralianRegulatorsFinalEUWorkingPaper17Feb20101.pdf
http://www.law.unimelb.edu.au/files/dmfile/ParkerandJohnstoneEnforceableUndertakingsinActionReportofaRoundtableDiscussionwithAustralianRegulatorsFinalEUWorkingPaper17Feb20101.pdf
http://www.law.unimelb.edu.au/files/dmfile/ParkerandJohnstoneEnforceableUndertakingsinActionReportofaRoundtableDiscussionwithAustralianRegulatorsFinalEUWorkingPaper17Feb20101.pdf
http://www.corrs.com.au/assets/thinking/downloads/Cartel-Paper-Ayman-Guirguis-IBA-Annual-Conference-Dublin.pdf
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requirement, the ACCC has expressed the view that all enforceable undertakings
‘should be a matter of public record’'®” and will publish them in full. It has,
however, conceded that it may sometimes be possible to grant confidentiality
with respect to some aspects of undertakings provided.'”® The publication of
enforceable undertakings, in particular, has the benefit of increasing transparency
of processes that is otherwise negotiated in private.'>”

2.5.7.3 Legal Professional Privilege

Until relatively recently, there remained some doubt about whether legal profes-
sional privilege attached to documents and information required to be furnished
pursuant to a s155 notice from the ACCC. This was initially resolved by the High
Court in Daniels Corp,'®® which held that s155 did not abrogate legal professional
privilege.'®' Subsequent to that decision and following recommendations of the
Dawson Committee,'®? the CCA was amended to make clear that s155 ‘does not
require a person to produce a document that would disclose information that is the
subject of legal professional privilege’,'® although the party asserting such privi-
lege has the onus of demonstrating that the privilege operates in relation to the
documents requested. Legal professional privilege attaches to communications
made for the dominant purpose of providing legal advice, including
communications relating to possible transactional resolutions.

2.6 Merger Control

Australia operates a voluntary merger regime with the result that parties are not
required to notify or receive clearance prior to merging. Parties concerned about
whether the merger will be challenged by the ACCC or third parties have a number
of options. Most commonly, they may seek ‘informal clearance’ from the ACCC,
which involves the ACCC assessing the merger and providing an indication to
parties about whether or not they will challenge the proposed merger. Where the
ACCC indicates it will challenge the merger, the parties either modify or abandon
their transaction or, alternatively, vigorously defend injunction proceedings

157 ACCC, “Section 87B of the Trade Practices Act’ (September 2009) p. 5.
158 11
Ibid.
159 Compare F. Zumbo, “Section 87B undertakings: there’s no accounting for such conduct!”
(1997) 5 Trade Practices Law Journal 121.
150 Daniels Corp International Pty Ltd v ACCC [2002] HCA 49; (2002) 213 CLR 543.
161 This followed a decision in the Federal Court, which found that legal professional privilege was

not protected in relation to s155 notices. See further A. Bruce, “The Trade Practices Act 1974
(Cth) and the Demise of Legal Professional Privilege” (2002) 30 Federal Law Review 373.

162 Review of the Competition Provisions of the Trade Practices Act (January 2003) chapter
13 http://tpareview.treasury.gov.au/content/report.asp.

163 Section 155(7A).


http://tpareview.treasury.gov.au/content/report.asp
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brought by the ACCC to prevent the transaction proceedings.164 The ‘informal’
nature of the process can, however, present difficulties if the ACCC indicates it will
oppose the merger but is not prepared to bring injunction proceedings. This
occurred in the AGL case'® and generated uncertainty for AGL which resulted in
it successfully instituting court proceedings for a declaration that the proposed
action would not contravene the merger provision. In the Federal Court,'® the
Judge observed:

In this case the opposition of the ACCC is unequivocal. It has not proceeded to claim
injunctive relief but has threatened post-acquisition divestiture action. It is not in the least
surprising that AGL would not wish to enter into this major transaction with that sword of
Damocles hanging over it and the other members of the consortium. Indeed it is difficult to see
how, if the transaction were to proceed in the face of such a threat, the public interest would be
served with such uncertainty hanging over the operation of a major public utility.'®”

The second option for parties preparing to merge involves ‘formal clearance’,
which is a voluntary statutory process. This has the advantage of being binding both
on the ACCC and third parties, and it provides an avenue of appeal for aggrieved
parties. However, although the formal clearance process was introduced in 2006, no
party has yet adopted this process, preferring the informal system.

The third option involves ‘authorisation’. Parties may apply to the Australian
Competition Tribunal for authorisation of a merger where the parties can demon-
strate that there are public benefits that outweigh any anti-competitive detriment.

It is in relation to informal clearance that the issue of merger remedies has arisen
in practice. Parties seeking clearance may propose ‘enforceable undertakings’ to
the ACCC designed to eliminate any competition concerns the ACCC might
otherwise have about their proposal.'®® The ACCC is free to accept or reject any
such proposal. In practice, although it is the parties who must propose the under-
taking, this will frequently occur in consultation with the ACCC.

Merger remedies may be proposed at any time during the informal clearance
process. For example, parties aware of possible competition concerns may submit
an undertaking proposal at the time they apply for clearance, or they might submit
undertakings (or modified undertakings) following a ‘statement of issues’ outlining
concerns the ACCC might have with the merger. Parties may submit modification or
changes to proposed undertakings at any time prior to their acceptance, although this
might delay the outcome of the ACCC’s merger assessment. Remedies may also be
varied after they have been accepted by the ACCC, but only with the consent of the

164 See, for example, ACCC v Metcash Trading Limited [2011] FCA 967 and ACCC v Metcash
Trading Limited [2011] FCAFC 151 (appeal).
193 AGL v ACCC (No. 3) [2003] ECA 1525.

166 AGL v ACCC (No.3) [2003] FCA 1525 at [1] to [10] and [600] to [612]; (2003) ATPR 41-966 at
47,632 [1] to 47,634 [10] and 47,762 [600] to 47,765 [612].

17 1bid, at [612]; 47,765 [612].
168 Section 87B CCA.
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ACCC."” The ACCC’s conduct in accepting or rejecting modifications to existing
undertakings constitutes a ‘decision’ in relation to a legislative instrument and is,
therefore, subject to judicial review.'”” The ACCC has an absolute discretion whether
to accept or refuse a proffered undertaking (remedy), and there is no requirement that it
contains any particular conditions; for example, it is not contingent on the waiver of
particular rights by the notifying parties.

In relation to formal merger clearance, the ACCC requires the parties to give an
undertaking that they will not conclude the merger during the clearance review
period.'”! It is possible, under the statutory regime, for the ACCC to address concerns
through the imposition of conditions on clearance. However, these conditions are
likely to take the form of compliance with undertakings under s§7B.'"*

2.6.1 Merger Remedies v Other Remedies

Enforceable undertakings (remedies) relating to mergers are designed to prevent
conduct (the proposed merger) breaching the substantive competition prohibition. On
the other hand, administrative settlements in the case of agreements and abuse of
dominance are designed to deal with existing contraventions. Consequently, they
play quite different roles. Although the rights of the parties remain essentially the
same, third parties have a diminished role in relation to non-merger undertakings. They
are generally not part of the negotiation or party to the ACCC decision to pursue
transactional resolution, although the ACCC will take public interest into account in
reaching this determination.

One of the concerns about enforceable undertakings is that it may give the ACCC
the power to extract concessions from parties that are not necessary to avoid contra-
vention of the legislation. This is a common concern in many jurisdictions and is not
easily resolved. Although the parties are not required to proffer undertakings, they may
feel compelled to do so to ensure that time-sensitive merger is not further delayed or
opposed by the ACCC. The extent to which this is a concern in practice is difficult to
assess. For example, while the ACCC may threaten to delay or refuse clearance, in
Australia this does not preclude parties from merging, although often the parties
themselves will make it a condition of the merger that they receive regulatory approval.

19 See A. Guirguis, R. Flitcroft and S. Godden, “The Australian merger process: Challenges to
ACCC views on mergers by litigation and in an administrative context” (2013) 58 The Antitrust
Bulletin 401, 420-421.

170 Aystralian Petroleum Pty Ltd v ACCC (1997) ATPR 41-555.

171 See, for example, ACCC, Formal Merger Review Process Guidelines (2008), para 3.13 and
CCA s95AE and regulation 73.

172 See, for example, ACCC, Formal Merger Review Process Guidelines (2008), para 2.9.
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2.6.2 Enforcement of Remedies

The ACCC’s compliance monitoring unit oversees compliance with any agreed
merger remedies, and the undertakings themselves will generally make provision
for monitoring and enforcement.'”® Normally, in the case of mergers, this will
involve ensuring that any agreed divestitures take place. Parties who fail to comply
will be in breach of their s87B undertaking, and a court may order compliance or
make any other order it considers appropriate.'”* In addition, if failure to comply
means that the parties will contravene the substantive merger prohibition in s50 of
the Act, the ACCC is likely to challenge the merger under that provision which may
result in divestiture orders.

2.6.3 Third Parties

In relation to proposed mergers that raise competition concerns, the ACCC will
generally consult with third parties about the merger and any proposed
undertakings.'”> However, third parties have no ‘right’ to be heard and no right
of access to the file.'”® As a result, there is limited risk that third parties can ‘hijack’
proceedings. Although they are invited to comment, they have no right to intervene
or appeal in relation to the informal clearance process.

In connection with enforcement of remedies, third parties have no right to
enforce merger remedies but may inform the ACCC of any suspected
non-compliance.

2.7 Conclusion and Recommendations

Transactional resolutions play an important role in the Australian competition law
regime. They are well-established means for the public enforcement of competition
law and ensure that the enforcement objectives of the ACCC, such as detection and
prevention, are met efficiently. In particular, administrative settlements in the form
of enforceable undertakings are not punitive in nature, but they rather include
elements of restorative justice and thus assist with the future compliance of alleged
offenders and with correcting their business behaviour. Moreover, transactional
resolutions serve the public interest as they allow the ACCC to allocate its time and

173 See A. Guirguis, R. Flitcroft and S. Godden, “The Australian merger process: Challenges to
ACCC views on mergers by litigation and in an administrative context” (2013) 58 The Antitrust
Bulletin 401, 421.

174 CCA, section 87B(4).

175 See ACCC, Merger Review Process Guidelines (September 2013) and ACCC, Formal Merger
Review Process Guidelines (June 2008), parta 3.102.

176 See, for example, F. Zumbo, “Section 87B undertakings: there’s no accounting for such
conduct!” (1997) 5 Trade Practices Law Journal 121.
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resources more effectively, allowing it to detect and deal with a higher number of
potential anticompetitive practices than if the ACCC were only allowed to litigate.

Although it is possible to mount arguments for the restriction of transactional
resolutions based on the importance of deterrence and punishment, in our view they
do not outweigh the significant public benefits that arise from the current Australian
enforcement system, which includes the targeted adoption of transactional
resolutions. Based on the available information on the enforcement policy of the
ACCC, the utilisation and the decision-making of the ACCC on whether to litigate
or apply transactional resolutions appear to be proportionate and rightly based on
the evaluation of the potential harm of the conduct in question.

It is essential to frame the due process and fundamental rights of parties within
the Australian legal system, including the Australian Constitution. The framework
shows, for instance, that the right to trial is ensured in cases with a punitive nature.
Importantly, this right does not extend to transactional resolutions where negotia-
tion and mutual consensus lead to the detection of anticompetitive practices and
compliance and where it is not in its nature to punish alleged offenders.

In general, it appears that there are adequate checks and balances in the
Australian context to ensure consistency and compatibility of transactional
resolutions of antitrust proceedings brought by the ACCC with due process and
fundamental rights of the parties. However, it is essential to maintain, and perhaps
even increase, the transparency of transactional resolutions and the ACCC’s ratio-
nale for their adoption, to provide a better opportunity to review and assess the use
of resolutions and the public values on which they are said to be based.

Another recommendation which should be made lies in the field of immunity
policy. The authors support the recent change of policy which removes the criterion
that an immunity applicant must be the clear leader of the cartel. This will simplify
the decision-making process of the ACCC when deciding whether to grant immu-
nity and will improve the testimonial credence of the whistleblower by avoiding
any doubts (so common in practice) as to whether a cartel participant was or was not
a clear leader.

Finally, the recent criminal case of Barbaro '’ throws some doubt on the
development of penalty settlements in civil law cases, including litigation initiated
by the ACCC. Due to the substantial public benefits in the forms of detection,
compliance and time and cost savings, it remains desirable for the option to
negotiate penalties in competition law cases to be retained, subject to approval by
the courts. If the High Court of Australia (or the Full Court of the Federal Court)
overturns the decision on penalty agreements in NW Frozen Foods,'’® and thus
changes or prohibits the process of the ACCC on these agreements, reform options
should be considered to maintain the public interests recognised in NW Frozen
Foods for such a process to be allowed to continue. If necessary, it could proceed
with some additional safeguards, depending on the reason(s) for the process being
disapproved or overturned.

177

77 Barbaro v R; Zirilli v R, [2014] HCA 2; (2014) 88 ALIJR 372.
'8 NW Frozen Foods Pty Ltd v ACCC (1996) 71 FCR 285; (1997) ATPR 41-546.
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3.1 Introduction

In the following, the term “transactional resolutions” covers settlement processes,
leniency, transactions, commitments, and other types of transactional resolution.

As to merger control law, transactional resolutions are included in the Austrian
Cartel Act (the “Kartellgesetz 2005 in der giiltigen Form,” the “Austrian Cartel Act
2005 as amended,” the “Cartel Act”). They have been in use for many years in order
to early terminate notification proceedings in phase II at the Cartel Court or (with
commitments) in phase I.!

With regard to antitrust law, neither settlements as such nor its procedures or a
procedure for commitments is explicitly included in the Cartel Act.

Settlements have been applied very rarely in Austria until 2012.? In 2012, the
beer cartel proceedings concerning the boycott of supply to Cash&Carry by
Austria’s leading breweries were terminated by settlement.” Since then, all cartel
proceedings in Austria, which lead to a fine, have been concluded by settlement. For
instance, in 2013 and 2014, fines based on settlements were imposed on Rewe,4
various beer producers,’ and also dairy producers.®

'BWB Z-1511, Berglandmilch eGen und Stainzer Milch, Steirische Molkerei eGen.

2 See, e.g., “Telekom”, BWB, M-222 “OSV”, Decision of the Cartel Court, court reference 26 Kt
42/06; “OMV/Jet Fuel”, cf., press release BWB 04/2008.

* Brauunion, Stiegl, and Ottakringer.

*EUR 20 m.

5 E.g., Rieder Beer and Schloss Eggenberg.

(’E.g., Bergland Milch, Kéirtnermilch, Emmi.
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Besides the focus on grocery, other sectors included the electronic sector’ and
the construction industry (“insulating material,” undertakings’ identities undis-
closed). All these settlements covered vertical restrictions/infringements of
cartel law.

From the authorities’ side, arguments put forward in favor of settlements in
cartel proceedings are as follows:

1. faster termination of proceedings resulting in the authority’s conservation of its
own resources;

2. reduction of proceedings (as recently confirmed by the European Commission,®
concerning the number of its staff members, the Austrian Federal Competition
Authority (the “Bundeswettbewerbsbehorde” or the “BWB”) is among the least
equipped competition authorities in Europe);

3. faster termination of the infringement itself resulting in direct benefit of the
consumer (settlements usually substantially lessen the duration of the
proceedings concerned); for instance, concerning the beer cartel, case handlers
of the BWB explicitly refer to the advantage of the settlement to immediately
cease the illegal supply boycott’;

4. occasionally, the settlement resulting in a mandatory list of measures, which will
be published and which is therefore capable to influence the respective industry
sector as such.'’

From the authorities’ side, the reduction of fines based on a settlement can be
reasoned by the parties’ cooperation with the authority. For instance, the authority
may get some new facts/documents provided, which assist the authorities in
investigating the undertaking’s and also other parties’ misconduct.

These arguments of the BWB in favor of settlements partly overlap with the
interests of the undertakings concerned. Such as the BWB, undertakings are
interested in shortening the proceedings in order to save time, money, and
resources. Furthermore, undertakings are—of course—highly interested in a
settlement-based reduction of the fine. Last but not least, settlement proceedings
may result in less transparency (due to shortened or only summarized judgments)
and less publicity.

7 Philips was fined with EUR 2.9 m.

8See European Commission, Recommendation for a Council Recommendation on Austria’s 2014
national reform programme and delivering a Council opinion on Austria’s 2014 stability
programme of 2 June 2014, SWD(2014) 421 final: Despite increases in the budget of the Austrian
Federal Competition Authority, it remains significantly understaffed in comparison to the
authorities of other Member States of a similar or smaller size.

9 A. Xeniadis and N. Harsdorf, Anmerkungen zum Bierkartell, OZK 2012/2, p. 64 ff.

19See, e.g., the (currently draft) guidelines with regard to vertical agreements, which have been
elaborated by the BWB in connection with numerous settlement proceedings concerning vertical
agreements.
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From a practitioner’s perspective, settlements can be considered as a very useful
instrument to avoid too long and expensive proceedings, especially if the infringe-
ment itself is hard core (e.g., horizontal agreements on prices) and if the facts are
sufficiently proven.

However, the Cartel Court’s recent practice to base its judgments on settlements
only might not always be helpful in establishing and developing the cartel law
practice in Austria. For instance, concerning vertical restrictions within the grocery
sector, numerous cases have been settled. However, specific legal questions
concerning vertical restraints are still open. Therefore, from a practitioner’s per-
spective, the decision of Spar (besides Rewe, the second big grocery chain in
Austria) not to settle but to challenge the allegations of the BWB at the Cartel
Court must be appreciated.

Concerning criminal law, there are binding decisions of the Austrian Supreme
Court,"" following which settlements between defendant and prosecutor are infring-
ing the main principles of criminal (procedure) law and are therefore prohibited.

3.2  Transactional Resolution of Agreements and the Abuse
of Dominance

3.2.1 Overview of Transactional Procedures

In Austria, transactional agreements encompass negotiated settlements,
commitments based on settlements, and leniencies. Settlements are available for
both cartels and abuse of dominance cases. Transactional procedures may also
cover a combination of different infringements.

3.2.2 Settlements

3.2.2.1 Legal Background
In legal literature, it is disputed whether the possibility of court settlements in cartel
procedures is backed up by the provisions of the Cartel Act. In the Cartel Act itself,
Section 34 (1) lists “court settlements” as executory titles and Section 56 states that
court settlements are not subject to court fees.'> Beyond that, the Austrian Cartel
Act provides neither general nor particular provision.

As a consequence, critics at least request guidelines published by the BWB,
comparable to the guidelines published by the BWB concerning leniency
procedures.

" See, e.g., OGH 11 Os 77/04 and OGH 13 Os 1/10 m.

2E, Solé, Das Verfah{en vor dem Kartellgericht, Wien 2006, marginal no 271, P. Thyri,
Kartellrechtsvollzug in Osterreich, Wien 2007, pt 439.
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However, as outlined below, the flexibility concerning rules and details of a
settlement also creates advantages for the undertakings’ side. The mentioned fact
that settlement talks can be initiated at any time during but also before the
proceedings at the Cartel Court may be of course also in the interest of
undertakings. Also, the German Bundeskartellamt seems to be in favor of some
flexibility in the settlement procedure in order to enable more successful
negotiations on settlements."?

Based on this legal uncertainty, one main argument against settlements is that
fines imposed by the Cartel Court reflect the exclusive power of the state to sanction
infringements. Following this view, this legal power cannot be substituted by an
agreement between the undertaking concerned and the BWB.'* Other legal com-
mendatory which is in favor of settlements refer to the general provisions of
Section 30 Cartel Act (stating that cooperation of undertakings can be reflected in
the amount of the fine) and Section 39 (4) Austrian Non-Contentious Proceedings
Act (the “AuBerstreitgesetz,” or “AulStrG”), following which a judgment can be
without cause in case the parties concerned agree on the outcome (the
Non-Contentious Proceedings Act being the general procedural law also for cartel
proceedings)."”

3.2.2.2 Discretion

Concerning Austrian Cartel Law practice, settlements cannot be considered as
binding agreements in a strict legal sense but can be summarized as a factual
coordination in order to terminate cartel proceedings. Both the authorities and the
undertakings concerned have full discretion in their respective decision whether to
start (but also to revoke) settlement talks. Therefore, both sides can take the
initiative to propose settlements (while, of course, leniency applications (at least
applicants for full immunity) are, by their nature, submitted by initiative of the
undertaking only).

The same applies to the preparation of documents which are elaborated in the
due course of the settlement, e.g. the acknowledgement. There are no rules settled;
therefore, based on the circumstances on the case, it might be that the parties to the
settlement negotiate on the wording of these briefs or that the authority submits the
first or even final draft.

3.2.2.3 Procedure in a Nutshell
Based on the authorities’ practice, the main criteria for settlements can be
summarized as follows:

3See R. Polley and S. Heinz, Settlements bei der Europiischen Kommission und beim
Bundeskartellamt, Ein Vergleich, WuW 2012, 14.

14 G. Kodek, Vergleichsabschluss im Kartellverfahren durch die Amtsparteien in Bundeswettbe-
werbsbehorde, Jahrbuch Kartellrecht 2011, pp. 27 ff.

15 A. Xeniadis and H. Kiihnert, Einvernehmliche Verfahrensbeendigung in Kartellverfahren, OZK
2012/3, p. 83.
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The BWB is one of the two “official parties” besides the Federal Cartel Prose-
cutor (the “Bundeskartellanwalt,” or “FCP”) which can exclusively apply for the
imposition of a fine. Therefore, the settlements must be made between the
undertakings concerned and the responsible official party (depending on the case,
this can be either the BWB or the FCP or both of them).

Due to its nature of settlements, there are, at least up front, no limits concerning
the issues which can be negotiated and settled. In theory, there might be also cases
in which the official parties are ready to reduce or abandon some objections—for
instance based on poor evidence at hand—in exchange of the acceptance of
infringement or a change of behavior in relation to another conduct. Following
critics, such limitation is not covered by law; in their view, the BWB must base its
request for fine, and therefore also settlement negotiations, always on the entire
facts.'®

In case several companies which participated in a cartel are willing to settle, the
BWB usually (but not always) holds separate talks. The BWB hereby mostly
follows requests by the undertakings concerned which are concerned about their
business secrets (such as turnover or information about customers). Dealing with
several undertakings in the same case, the BWB should base its settlements on
comparable criteria: in relation to period of time of infringement, relevant products
or similar percentage of reduction when calculating the starting amount of the
fine.!”

Besides discussing the legal assessment (e.g., concerning gravity and the dura-
tion of the infringement), one main issue of the settlement negotiation usually
concerns the amount of fine to be imposed (as mentioned, in Austria the official
parties are exclusively entitled to request for a fine; the Cartel Court is bound by the
higher amount of fine requested).'®

Following articles written by case handlers of the BWB, the reduction of the fine
should be essentially smaller than fine reductions offered to leniency applicants
(irrespective of the fact that accumulation of both, reductions based on leniency and
settlement, should be possible'?). Following this opinion, the maximum percentage
of reduction should not exceed 20 %° compared to a regular calculation of the fine.

16G. Kodek, Absprachen im Kartellverfahren, 0OJZ 2014/443, 448.

'7 A. Xeniadis and H. Kiihnert, Einvernehmliche Verfahrensbeendigung in Kartellverfahren, OZK
2012, 83, p. 92.

"8 1n principle, settlements may take place without the official parties initiating proceedings at the
Cartel Court. E.g., an undertaking could agree in commitments, while the official parties refrain
from initiating proceedings at the Cartel Court. However, if the settlements include also a certain
amount of fine or binding commitments, proceedings must be always initiated at the Cartel Court,
as the latter is the only authority which is entitled to decide on a case and, in particular, impose
a fine.

19 A. Xeniadis and H. Kiihnert, Einvernehmliche Verfahrensbeendigung in Kartellverfahren, OZK
2012/3, p. 92.

20 A. Xeniadis and H. Kiihnert, Einvernehmliche Verfahrensbeendigung in Kartellverfahren, OZK
2012/3, p. 91.
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However, again, as settlements must always be assessed on the facts of the case
concerned, there might be and have been also situations where the reduction of the
fine agreed on might be above but—of course—also below this percentage. For
instance, a reduction of more than 20 % may be justified if the settlement
negotiations focus on a certain specific infringement (amongst others) or a specific
period of time only.>!

It is not clear whether the BWB is formally obliged to present any kind of
statement of objections. However, in practice, the BWB usually presents its pre-
liminary assessment and provides (at least limited) access to key documents (see
below Sect. 3.2.2).

Based on the negotiations (and, mostly, some kind of statement of objection),
one main criterion is the acknowledgement of the undertaking, in which an infringe-
ment of competition law is confirmed. Depending on the circumstances of the case
and the negotiations with the authority, the acknowledgment usually encompasses
the undertaking’s confirmation of the facts and its confession of an infringement
(based on the case, liability might be additionally issued). In certain circumstances
(especially, if it is unclear whether a behavior can be classified as an infringement
of the cartel law®?), it may be that the BWB and the undertakings agree in
commitments only, in other words without the undertaking acknowledging any
infringement.

After the official parties have reached a common understanding with the
undertakings concerned on possible terms and conditions of the settlement (also
with regard to a possible amount of fine to be requested), the authority then submits
the facts, its evidence, and legal assessment in a brief which it submits to the Cartel
Court. The brief usually also includes an application for a certain (settled) amount
of a fine. As part of the settlement, the undertakings do not challenge but acknowl-
edge this brief.

The Cartel Court, which cannot initiate proceedings on its own and which cannot
impose fines which are higher than requested by the official parties, will examine in
a next step whether the undertakings agreed on the settlement voluntarily and
whether they were able to assess the chances and risks of a settlement. It is disputed
in which detail and in which amount of independence the Cartel Court must also
assess the respective facts and legal assessment as presented in the settlement.”
Following various commentaries, at least if the Cartel Court does not accept the
settled facts as being complete or fully true, own investigations must be initiated.>*

2! A. Xeniadis and H. Kiihnert, Einvernehmliche Verfahrensbeendigung in Kartellverfahren, OZK
2012/3, p. 92.

2 However, it is doubted whether in this case settlements should be even possi_t_)le; cf A. Xeniadis
and H. Kiihnert, Einvernehmliche Verfahrensbeendigung in Kartellverfahren, OZK 2012/3, p. 92.

23S, Krenn, Verpflichtungszusagen und Transparenz, Eine Replik auf OZI 2012, 206, OZK 2013/
2, p. 58, 60.
24 G. Kodek, Absprachen im Kartellverfahren, OJZ 2014/443, 449.
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In the (mostly) following oral hearing, which in general is open for the public,
the authority then refers to its request for fine and the party does not challenge this
request; this may be also done in writing. Additionally, the right to appeal may be
waived either from the undertaking concerned or from both sides. The Cartel Court
then delivers the judgment.

3.2.2.4 Publication of Settlements

In the past, judgments based on a settlement accompanied by a waiver to appeal
occasionally consisted of the verdict only, i.e. no reasons were included. This was
based on Section 39 (4) Austrian Non-Contentious Proceedings Act, following
which a judgment does not have to be reasoned if it follows the requests/will of
all parties concerned or if it is delivered orally and all parties concerned waive their
right to appeal the decision.

However, following sources close to the Cartel Court,25 the latter will—although
not obliged by law—in future refrain from adopting shortened judgments based on
Section 39 (4) Austrian Non-Contentious Proceedings Act (also based on essential
critics, e.g., by the Austrian Chamber of Labour, that unreasoned judgments
substantially restrict possible private follow-on proceedings).?

Additionally, based on the reform of the Cartel Act in 2013, decisions on cartels
which have been initiated after 28 February 2013 must be summarized and
published in the so-called Ediktsdatei/Ediktsdatabase.”’ In the publication itself,
the protection of business secrets must be respected. In practice, the Cartel Court
sends its written judgment to the parties concerned, which then indicate which parts
of the decision should not be disclosed. If the Cartel Court does not follow the
parties’ arguments in this regard, the parties may appeal to the Cartel Supreme
Court.”®

However, judgments based on a settlement (and therefore on the request of fine
of the official parties only) will not be that detailed as a judgment, which is based on
several oral hearings and briefs, which must outweigh different arguments and
which might be challenged on appeal at the Cartel Supreme Court as court of
second instance (in Austria, there are only two court instances with regard to cartel
law proceedings).

3.2.2.5 Point in Time of Settlement?

With regard to the earliest point of time to settle, the authorities should be
convinced “that there is an infringement of cartel law, based on which proceedings
have to be initiated.” However, before agreeing on the settlement, the undertakings
should be “enabled to examine whether the official parties’ allegations are

2 G. Kodek, Absprachen im Kartellverfahren, OJZ 2014/443, 450.
26 Cf, 160k14/13, decision of the Cartel Supreme Court of 27 January 2014.
2 www.edikte.justiz.gv.at.

28 Cf. 160k14/13, decision of the Cartel Supreme Court of 27 January 2014.
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founded,” e.g., by receiving a statement of the authority or based on the documents
of a dawn raid.”

In general, the official parties (which are, as mentioned, the exclusive parties to
request an imposition of a fine) can withdraw their request until the decision of the
Cartel Court. In second and last instance, such a withdrawal of the request on fine is
only possible if the other parties to the proceedings agree. Therefore, in fact a
settlement (which is based on the parties’ agreement anyway) can be made until the
Supreme Cartel Court’s ruling Section.

3.2.3 Commitments

Besides a factual coordination in order to terminate the cartel proceedings, settle-
ment negotiations can also encompass commitments.

This may but does not have to be based on Section 27 Cartel Act decisions. This
latter statute stipulates that in case of a cease and desist order (cf. Section 26 Cartel
Act), the Cartel Court may declare commitments of undertakings concerned and
associations of undertakings binding if it is expected that these commitments
preclude future infringements. As a consequence, the proceeding will be closed.
However, a settlement might, but not necessarily, be the basis for an application of
Art 27 Cartel Act. The court can declare commitments binding also if the official
parties (or the undertakings concerned) do not agree. That is, the Cartel Court may
decide on its own, often after consultation of experts, on commitments proposed by
the undertakings concerned or the official parties.

It is disputed whether the Cartel Court must ascertain an infringement before
declaring commitments binding.”'

In general, commitments can contain behavioral measures, as well as structural
measures. Measures may involve, e.g., a limitation of information exchange neces-
sary for the operation of a joint venture or a limitation on third party access,’ the
divesture of certain shares,’” or the relaunch of a nondiscriminatory and transparent
tender procedures for pay-TV rights, radio rights, and rights for highlight reports on
skiing events.*

2 A. Xeniadis and H. Kiihnert, Einvernehmliche Verfahrensbeendigung in Kartellverfahren, OZK
2012/3, p. 90.

3 Cf. Section 36 (5) Cartel Act.
31 Cf., e.g., A. Reidlinger and I. Hartung, Das &sterreichische Kartellrecht, p. 219.
32 Cartel Court, reference no 25 Kt 41/06, 15 July 2009.

33 See OMV’s commitment concerning its share in FSH, a company in charge of aviation-refueling
at the Vienna airport.

34 Cartel Court, reference no 26 Kt 42/06, 18 February 2008.
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So far, the BWB is also ambivalent with regard to its publication practice
concerning commitments: while in some cases the commitments are published,*
they are not disclosed in other essential proceedings.

3.2.4 Leniency

3.2.4.1 Leniency Established by Law
Contrary to settlements, leniency is provided for in Austrian Competition law itself
and established in Austrian practice.

Article 11 Section 3 of the Austrian Competition Act (the “Wettbewerbsgesetz,”
“Competition Act”) stipulates that the BWB can refrain from applying for a fine
against companies which

1. provide to the BWB information and evidence allowing the BWB to initiate a
search warrant o—provided that the BWB already disposes of enough informa-
tion to do so—submit information which is sufficient to initiate a request for fine
procedure at the Cartel Court;

2. ended its involvement in the alleged cartel (violations of Article 101 Section 1
TFEU or Article 1 Section 1 of the Austrian Cartel Act);

3. cooperate with the BWB in order to fully clarify the facts of the case and supply
all evidence available to them; and

4. have not coerced other undertakings to join the cartel.

The BWB has elaborated recently updated’’ leniency guidelines where it
provides details as regards the authority’s approach and the procedure to qualify
for leniency.

Leniency applicants have to cooperate fully, seriously, truthfully, and promptly
throughout the entire procedure. This obligation encompasses the presentation of
all documents held by the company and information otherwise available. Moreover,
the company has to issue detailed written information on other participants, includ-
ing purpose, functionality, and activities up to description of individual anticom-
petitive meetings.

Since time is on the essence in case of leniency, companies may obtain a marker
whereby the company has to submit supplementary information on the infringe-
ment within 8 weeks. In the event of a network case where the European

3 See, e.g., the proceedings against the Austrian Skiing Federation, available at http://www.bwb.
gv.at/aktuell/archiv2008/documents/orf_oesvverpflichtungszusagen.pdf#page=3&zoom=auto,-
202,50.

% Cartel Court 9.5.2011, 26 Kr 2/08, Konstantin Film.

37 Handbuch der Bundeswettbewerbsbehorde zur Anwendung des Section 11 Abs 3 bis 6 WettbG
(Kronzeugenregelung), April 2014, www.bwb.gv.at/SiteCollectionDocuments/Leniency%
20Handbuch%?202014.pdf.
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http://www.bwb.gv.at/SiteCollectionDocuments/Leniency%20Handbuch%202014.pdf
http://www.bwb.gv.at/aktuell/archiv2008/documents/orf_oesvverpflichtungszusagen.pdf#page=3&zoom=auto
http://www.bwb.gv.at/aktuell/archiv2008/documents/orf_oesvverpflichtungszusagen.pdf#page=3&zoom=auto
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Commission is particularly well placed to deal with the case®® and where the
company intends to apply or has already applied for leniency to the European
Commission, the BWB may assign a summary application marker.>

Since the BWB only grants full immunity to the first leniency applicant,
companies need to act quickly. Subsequent applicants may only obtain reductions
if they provide information and evidence that have significant additional value. In
this connection, the BWB provides for a fixed spectrum of possible reductions.*’
Once the BWB submitted a request for a fine at the Cartel Court, leniency
applications are in general rejected*'; however, cooperation can be considered as
a mitigating factor.

3.2.5 Leniency vs Settlements

Leniency and settlements may be applied in parallel, as a leniency applicant may
settle with the authority regarding the assessment of the facts and legal
consequences in the proceedings at the Cartel Court. So far, there seems to be at
least one published case where leniency has been combined with a settlement.** As
mentioned above, legal commendatory supports this view.*®

However, the preconditions for application are quite different. While the early
time factor concerning leniency applications is quite essential, settlements should
be best agreed only in case the facts “have been investigated and clarified” and only
after the undertakings concerned had the chance to assess “chances and risks” of the
settlement.** In some cases, such assessment might be only possible after the BWB
has initiated proceedings at the Cartel Court (by submitting a reasoned request for
fine), while a leniency application must be submitted before this point of time. In
practice, the BWB often initiates settlement talks before proceedings have been
initiated before the Cartel Court.

38 Commission notice on cooperation within the network of competition authorities, OJ 2004 C
101, pt 14.

3% Handbuch der Bundeswettbewerbsbehorde zur Anwendung des Section 11 Abs 3 bis 6 WettbG,
Kronzeugenregelung, April 2014, (“Leniency Handbook™) pt 38.

“0Leniency Handbook, pt 25: 30-50 % for the first company that fulfills the conditions of
Section 11 para. 4 (iii) and (iv) of the Austrian Competition Act, 20-30 % for the second company,
up to 20 % for every further company. Provided that the significant value of supplementary
information is exceptionally strong, the BWB may grant further reductions of the fine in individual
cases.

4 Leniency Handbook, para. 30.

42 Brauunion was leniency applicant and party of the settlement in the Austrian Beer/Cash&Carry
Cartel (see, e.g., http://www.nachrichten.at/nachrichten/wirtschaft/Bierkartell-Kronzeuge-Brau-
Union-kooperiert-mit-Wettbewerbshuetern; art. 15, 657878).

43 A. Xeniadis and H. Kiihnert, Einvernehmliche Verfahrensbeendigung in Kartellverfahren, OZK
2012/3.

44 A. Xeniadis and H. Kiihnert, Einvernehmliche Verfahrensbeendigung in Kartellverfahren, OZK
2012/3, p. 91.
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Following critics, the BWB’s far-reaching practice in settlement might
adversely affect leniency applications. Following this view, undertakings, which
are in the position to apply for a reduction (not immunity) of the fine, do not apply
for leniency, as it is more attractive (and safe) to wait for a settlement procedure.*’
However, based on the BWB’s experiences,46 it seems that in practice an increase
in settlements also results in an increase of leniency applications applying for
reductions of fine, especially with regard to SMEs.

Still, some guidance/guidelines by the BWB with regard to details of settlement
proceedings would be appreciated. Such guidance would enable undertakings to
have more certainty to know whether and which transactional instrument (settle-
ment vs leniency application) can be applied at a certain stage of the proceedings
and which range of benefits can be expected. Such guidelines should also refer to
the fact that while in leniency proceedings the authorities’ interest also includes
information of infringements of other undertakings, settlements should focus on the
involvement of the undertaking concerned.

Therefore, in the author’s view, leniency and settlement do not compete but
serve as complement to each other. The transactional instrument of settlement and
leniency might be helpful for both authorities and undertakings concerned. How-
ever, each instrument is based on different preconditions.

3.3  Fundamental and Procedural Rights of the Parties

As outlined above, there are shared powers in Austrian Cartel Law enforcement: on
the one side there are the official parties, which are exclusively entitled to initiate
public enforcement procedures. On the other side, there is the Cartel Court, which is
the only court that can impose fines (however, not higher as requested by the BWB
and/or FCP).

Therefore, the authorities’ position can be compared to the position of a prose-
cutor in criminal law proceedings. Concerning the official parties’ request for a fine,
the newly introduced Section 36a Cartel Act sets certain minimum criteria for such
a request, such as the identity of undertakings concerned, the facts, and the details
of the authorities’ allegations. However, these standards are very basic and
undefined.

Furthermore, as mentioned, the proceedings in cartel law matters are subject to
the Austrian Non-Contentious Proceedings Act. This act strictly follows the inquis-
itorial principle, following which the Court itself is obliged to investigate the
essential facts of a case Section.*’ Therefore, even an indefinite request without
disclosing any evidence or conclusions must be accepted in general.*® Last but not

$G. Kodek, Absprachen im Kartellverfahren, OJZ 2014/443, 450.
46 Following the BWB'’s feedback to this article.

47 Cf. 13 and Section 16 Austrian Non-Contentious Proceedings Act.
“8 Cf E. Sole, Das Verfahren vor dem Kartellgericht, para. 128.
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least, Section 41 Cartel Act grants compensation of expenses only, if the authorities
acted wilfully. A strict approach by the Cartel Court in this regard excludes such
compensation in practice.*’

Concerning the level of fine requested, the official parties mainly follow the
European Commission’s guidelines for the method of setting fines™” also in cases
which only affect Austrian Cartel Law. This is accepted by the Cartel Supreme
Court.’" However, the latter repetitively argued that the fining system of the EU is
not totally congruent with the fining principles of national cartel law. Therefore, the
Commission’s guidelines and the decisions of the Commission which are based on
these guidelines can be only applied in national proceedings to the extent that the
respective legal norms and valuations can be compared.”® Hence, the authorities
may also follow their own approach.’

Concerning the undertaking’s advantages in agreeing to settlements, reference is
made to Section 1 of this report. Companies which decide to continue are
confronted with uncertainty regarding time, costs, and outcome of the case. How-
ever, it might be of course also that the Cartel Court at the end entirely rejects the
request of the authority.

3.3.1 Right Against Self-Incrimination and Presumption
of Innocence

The so-called nemo tenetur principle or the right against self-incrimination is
constitutionally enshrined in Article 90 Section 2 Federal Constitutional Law (the
“Bundesverfassungsgesetz,” “B-VG”) with regard to criminal procedures. It can be
also derived from Article 6 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms (the “ECHR”). Austrian jurisdiction
applies this principle also to administrative criminal proceedings.”

So far, the Cartel Supreme Court”™ always avoided clarifying whether the
abstract threatening of a fine according to Section 29 Cartel Act results in a direct
application of Art 6 ECHR, which (only) covers criminal fines. The Austrian Cartel

) Decision of the Cartel Supreme Court of 17 October 2005, 16 Ok 44/05.

30 Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation No
1/2003, JO 2006 C 210, p. 2.

51 See the Decision of the Cartel Supreme Court of 8 October 2008, 16 Ok 5/08.
32 See, e.g., 16 Ok 5/10.
33 Decision of the Cartel Supreme Court of 12 September 2007, 16 Ok 4/07.

54 A. Xeniadis and H. Kiihnert, Ermittlungsverfahren vor der Bundeswettbewerbsbehorde —
Vernehmung von Beteiligten und Zeugen durch die BWB, OZK 2011/5, page 174; ViSlg
15.600/1999.

3 See, e.g., 16 Ok 5/10.
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Supreme Court follows the ECJ’s approach that certain legal clauses of the ECHR
do apply in cartel proceedings.>®

The investigations rights of the BWB as stated in the Competition Act do not
affect this right of self-incrimination. The Austrian Cartel Supreme Court, in
referring to EU law, confirmed in this regard that undertakings are required to
respond to such request for information as long as undertakings concerned would
not be compelled to provide answers which might involve an admission on its part
of the existence of an infringement.”’

Also with regard to settlements, legal commentary’s view is that settlement
proceedings are in line with the standards of parties’ rights as set by Art 6 ECHR, as
long as settlements are based on a voluntary decision (also based on the fact that
undertakings in general are defended and advised by specialised lawyers).”®

In case the settlement negotiations failed, the question whether the authorities
can make use of documents or statements which companies made or submitted
during the settlement has not been issued in decisions of the Cartel Court so far
(at least to the author’s knowledge). However, it is assumed that the statement of the
company, the acknowledgement of the infringement, and the later contradiction of
the statement are subject to the free appraisal of the evidence by the Cartel Court.>
However, the undertakings will be most likely aware of this risk and therefore only
provide documents in case they are sure to settle. Last, also in a succeeding
proceeding, cooperation might be considered as a mitigating factor.

In settlements, there is no general obligation for parties in submitting all relevant
documents or evidence which might be of interest for the authority. By contrast, a
company applying for a leniency program has a formal obligation in submitting
actively all kind of documents or evidence that could prove their participation in a
competition law infringement, as well as the participation of other companies.

The reason for the different approach between settlements and leniency can be
summarized as follows (quote referring to the Commission’s approach; however,
the same applies to Austrian competition law practice):

Under the leniency notice, companies involved in cartels are rewarded for disclosing the

existence of the cartel to the Commission and for providing evidence to it. Under the

settlement notice, companies are rewarded for procedural efficiencies in the administrative
60

stage.

36 See, e.g., Art 6 para 2 ECMR with regard to its principle of presumption of innocence; 5 Ob
154/07v.

57 Decision of the Cartel Supreme Court of 11 October 2006, 160k7/06.

8 A. Xeniadis and H. Kiihnert, Einvernehmliche Verfahrensbeendigung in Kartellverfahren, OZK
2012/3, p. 89.

9 A. Xeniadis and H. Kiihnert, Einvernehmliche Verfahrensbeendigung in Kartellverfahren, OZK
2012/3, p. 93.

%0F aina and E. Laurinen, The EU Cartel Settlement Procedure: Current Status and Challenges,
Journal of European Competition Law & Practice, 2013, p. 9.
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3.3.2 Right of the Parties to Know the Case Against Them
(Statement of Objections)

In general, if the authorities intend to initiate proceedings at the Cartel Court
(including requests for fine®') and if their investigations are based on tools of
investigations as stated in Sections 11, 11a, and 12 Competition Act (such as
request for information, dawn raids,> and also leniency), the undertakings
concerned do have the right to be informed and to be heard (Section 13 Competition
Act).

Besides this rather general approach, no specific rule defining the right of an
undertaking to get informed about investigations exists. In particular, there is no
requirement comparable to sending a formal statement of objection.

Concerning settlements, it is disputed whether the BWB is obliged to give the
concerned company in a settlement procedure an overview with regard to
allegations, evidence, and legal conclusions. Legal commentary suggests that the
BWB should provide such an overview/summary of allegations.®> However, in
practice, the BWB is mostly willing to provide or present their preliminary assess-
ment and (at least limited) access to key documents.

Concerning Predictability:

With regard to leniency applications, there is always the risk that the applicant is
not the first submitting information and evidence or that the information provided
has not the additional value for a reduction of the fine.

Concerning settlements, the benefits of this proceeding are not predictable up
front. However, it can be doubted whether such predictability in settlement
proceedings is necessary as the parties to the settlement negotiations can step
back from the settlements anytime. As mentioned, flexibility of the concept can
be also an advantage for the undertakings.

Therefore, also the level of fine is difficult to predict up front. Concerning
leniency, only the general rules and levels of reductions (based on not only the
“first come” but also the “additional value” concept) are known up front.

With regard to settlements, such guidance/legal framework is missing. However,
since the settlement procedure depends on the consent of the parties, the parties will
generally insist that the amount of the fine is covered by the settlement agreement.

Sy, Brugger, Kein rechtliches Gehor vor einem Geldbufienantrag der BWB?, ecolex 2008, 648.
2 Concerning dawn raids, the company will get knowledge of the case against them based on the
search warrant and after examination of the documents.

63 A. Xeniadis and H. Kiihnert, Einvernehmliche Verfahrensbeendigung in Kartellverfahren, OZK
2012/3, p. 90.



3 Austria 91

3.3.3 Right To Be Heard and Access to File

Concerning rights to be heard, reference is made to Sect. 3.3.2 above. During the
proceedings before the BWB (i.e., before proceedings at the Cartel Court are
initiated), the company does not have access to the file. This is due to the fact
that the authorities are considered as parties in the (later) proceeding at the Cartel
Court and there is no access to the files of another party.**

3.3.4 Right to an Equal Treatment

Mostly based on requests of undertakings involved (which are concerned regarding
their business secrets), the BWB usually (but not always) negotiates separately.
However, the BWB has to make sure that the same reduction of the fine is granted in
the case of a comparable conduct to provide a fair and transparent administrative
behavior by the BWB.%

Concerning its leniency program, the BWB has established its Leniency Hand-
book in order to ensure transparency with regard to the proceedings and the amount
of the fine applied.

3.3.5 Right to an Impartial Judge

In the settlement/leniency proceeding, the respective official party conducts the
negotiation with the undertaking concerned, whereas the Cartel Court is the exclu-
sive authority to decide on the application of the BWB (i.e., requests for fine and
also requests concerning cease and desists orders or declaratory judgments).

3.3.6 Right to Trial

Depending on the respective proceedings, it might be that both BWB (with or
without the FCP) and undertakings concerned submit a waiver to appeal. However,
this is not a precondition for a settlement. Therefore, appeals against decision of the
Cartel Court based on settlements can be admissible. In practice, special reasons
should be included to increase chances of a successful appeal, e.g., a company may
appeal against its own settlement agreement if other companies have received a
higher reward.®®

64B. Raschauer, Die Bundeswettbewerbsbehdrde und Art 6 EMRK, OZW 2008, 30.

5 A. Xeniadis and H. Kiihnert, Einvernehmliche Verfahrensbeendigung in Kartellverfahren, OZK
2012/3, p. 92.

%6 See with regard to the European settlement: Scordamaglia, The new Commission settlement
procedure for cartels: A critical assessment, Global Antitrust Review, 2009/2, pp. 61-91.
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3.3.7 Ne bis in idem

The principle of ne bis in idem is a fundamental right recognized in Article 50 of the
EU Charter of Fundamental Rights (the “EUCFR”) as well as in Article 4, Protocol
7 ECHR.

According to EU law, the principle of ne bis in idem only applies if the facts of
the case, the person infringing the cartel law, and the legal interest to be protected
are identical and if such facts have been the subject of a final decision, penalising or
declaring the nonliability of the concerned company.®” Also, the Cartel Supreme
Court follows this approach.®®

Therefore, if the settlement results in a legally binding decision of the Cartel
Court, the principles of ne bis in idem can be applied on the settled decision.®”

Concerning leniency, the principle of ne bis in idem does not protect a leniency
applicant in front of other authorities’’ except cases within the ECN leniency
program. Furthermore, the leniency applicant is not protected from private damage
claims.

Since 2011, natural persons acting for the (now) leniency applicant in the cartel
can under certain circumstances be protected from sanctions based on the Austrian
Criminal Code (the “Strafgesetzbuch,” “StGB”). The same applies to the respective
undertaking applying (successfully) for leniency. If certain conditions are fulfilled,
the undertaking cannot be held liable pursuant to the Austrian Act on Corporate
Criminal Liability (the “Verbandsverantwortlichkeitsgesetz”).”'

3.4 Rights of Third Parties

In general, the question whether the BWB should concentrate on reaching legally
binding judgments by the Cartel Court in order to facilitate follow-on claims for
damages or should focus on its resources and therefore also accept settlements is
quite complex (also due to economic theories) and heavily discussed in Austrian

STECT, Joined Cases C-204/00 P, C-205/00 P, C-211/00 P, C-213/00 P, C-217/00 P and C-219/
00 P, Aalborg Portland A/S, Irish Cement Ltd, Ciments francais SA, Italcementi, Fabbriche
Riunite Cemento SpA, Buzzi Unicem SpA, Cementir, Cementerie del Tirreno SpA v European
Commission, REC 2004 1-123, pt 338.

%8 Decision of the Cartel Supreme Court of 12 September 2007, 160k4/07.

% See, with regard to the European level, van Bockel, The ne bis in idem principle in EU law,
Wolters Kluwer 2010, p. 109.

70T, Carmeliet, How lenient is the European leniency system? An overview of current (dis)
incentives to blow the whistle, Jura Falconis Jg. 48, 2011-2012, No 3, page 502;
T. Eilmansberger and A. Reidlinger in T. Thanner/R. Soyer/T. Holzel [Hrsg], Kronzeugen-
programme [2009], page 80.

! Provided that leniency applications are successful, Section 209b Code of Criminal Procedure
obliges the FCP to inform the prosecutor that leniency undertakings itself and their natural persons
cannot be held liable on the basis of criminal law.
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legal commendatory.”> The main question is whether the interest of the public in
reaching transactional agreements outweighs the individual interests of private
parties in receiving information in relation to the inflringement.73

3.4.1 Right To Be Heard and Access to File

In general, there is no right of third parties to be heard in cartel proceedings.

The main provision with regard to third party access to cartel files is regulated in
Section 39 para 2 Cartel Act. This clause precludes third party access to court files
of competition law proceedings as long as the parties to the proceedings do not
agree. The Section intends to protect in particular leniency applicants. However, the
Section clearly results in a conflict of interest between the parties to the cartel
proceedings and third parties’ interest in effective enforcement of civil claims
(stemming from competition law infringements).

In 2011, the Section was challenged in front of the EU Court by reference for
preliminary ruling. The national proceeding which led to the reference was a
follow-on proceeding of a decision of the Austrian Cartel Court imposing fines
on members of a cartel in the printing chemical business.”* An association
representing the interests of undertakings in the printing sector requested access
to file.

The Cartel Court referred the case to the ECJ for preliminary ruling on compati-
bility of Section 39 para 2 of the Cartel Act (“full blockage™) with the “Pfleiderer”’””
and, therefore, EU law. In its ruling, the EU Court did not accept the strict
protection of Section 39 para 2 Cartel Act and concluded that the general provision
of Section 39 para 2 Cartel Act jeopardises the effectiveness of the private enforce-
ment of competition damage claims.

The Court highlighted that a “weighing-up is necessary because [...], any rule
that is rigid, [...] providing for absolute refusal to grant [access], is liable to
undermine the effective application [of] Article 101 TFEU [...].” The Cartel
Court therefore has to weigh up the public interest not to impede the effectiveness
of antiinfringement (with regard to, e.g., leniency programs) and the interest of the
requesting party in obtaining access to documents in order to prepare its action for
damages. Following the ECJ judgment, nondisclosure may only be justified if there

"2 H. Kiihnert and A. Xeniadis, Verpflichtungszusagen im System der Instrumente zur Verfahrens-
beendigung —Eine Izeplik auf OZK 2013, 92, 93.

73 A. Xeniadis and H. Kiihnert, Einvernehmliche Verfahrensbeendigung in Kartellverfahren, OZK
2012/3, p. 87.

74 ECJ, case C-536/11, Donau Chemie AG, Donauchem GmbH, DC Druck-Chemie Siid GmbH &
Co KG, Brenntag Austria Holding GmbH, Brenntag CEE GmbH, ASK Chemicals GmbH, formerly
Ashland-Siidchemie-Kernfest GmbH, ASK Chemicals Austria GmbH, v Bundeswettbe-
werbsbehorde (not yet published).

SECY, case C-360/09, Pfleiderer AG v Bundeskartellamt, REC 2011 1-5161.
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is a risk that a given document may actually undermine the public interest of the
effectiveness of leniency programs.’®

However, in practice, access to the files of Austrian competition law proceedings
was already granted before based on the constitutional principle of administrative
assistance (Art 20 Austrian Constitution, the “Bundes-Verfassungsgesetz”). Fol-
lowing this principle, the Cartel Supreme Court ruled that the Cartel Court is
obliged to transfer the files—regardless of Section 39 para 2 Cartel Act’’—to
other administrative bodies like courts and prosecutors if requested.

For instance, in criminal law investigations, the request for access to file was
made by a responsible prosecutor (the proceedings were held on employees of
undertakings which participated in the elevator cartel).”® After receiving the files,
the prosecutor then granted access to file to all accused ones, private parties, and
victims of the cartel. On appeal, access was limited by not granting access to certain
(very) confidential parts of the file.””

Similarly, the Cartel Court transmitted the file to a civil court where the file of
the Cartel Court, after it had been included in the civil proceedings, became
accessible to the parties of the civil proceeding. Again, in appeal, it was ruled
that the Cartel Court, before forwarding the files to the civil court, has to examine
whether business or trade secrets have to be respected.™

3.4.2 Right to Trial

According to Article 2 Section 1 para 3 of the relevant Non-Contentious
Proceedings Act companies only have the status of a party as far as the final
decision directly affects their legally protected position. However, since cartel
proceedings initiated by the official parties pursue the public interest of effective
competition protection and do not serve individual interests, such a direct impact
will regularly be dismissed. Therefore third parties cannot challenge transactional
agreements, respectively the final decision of the Cartel Court thereon.

However, third companies in general also have the right to initiate regular cartel
proceedings (with the exception of requests to impose fines), provided that they
have a legal or economic interest in a final decision.

7 ECJ of 6 June 2013, case C 536/11, Donau Chemie AG, Donauchem GmbH, DC Druck-Chemie
Siid GmbH & Co KG, Brenntag Austria Holding GmbH, Brenntag CEE GmbH, ASK Chemicals
GmbH, formerly Ashland-Siidchemie-Kernfest GmbH, ASK Chemicals Austria GmbH, formerly
Ashland Siidchemie Hantos GmbH v Bundeswettbewerbsbehorde, pt 34, 48; ECJ of 14 June 2011,
case C-360/09, Pfleiderer AG v Bundeskartellamt ECR 2011 I-5161, pt 31.

"7 Decision of the Cartel Supreme Court of 22 June 2010, 16 Ok 3/10.

78 Decision of the Cartel Supreme Court of 8 October 2008, 160k 5/08.

7 Decision of the Higher Regional Court of Vienna, 20 Bs 381/11t.

80 Decision of the Higher Regional Court of Vienna of 10 June 2009, 8 Ra 38/09f.
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3.4.3 Right of Equal Treatment

As explained in Sect. 3.4.2 above, third parties do not obtain the status of a party in
regular Cartel Court proceedings, including the ones which are based on transac-
tional resolutions. Therefore, the denial of the right to trial does not constitute
unequal treatment of third parties.

One interesting aspect in this regard is that following Section 37a (3) Cartel Act,
the civil court in follow-on proceedings is bound to the final decision of the Cartel
Court with regard to unlawfulness and culpability. Since third companies do not
have party status in Cartel Court proceedings, they might argue that this impairs
their legal position in the event of follow-on damage claims.

3.4.4 Other Issues and Rights

Transactional procedures will result in legally binding decisions of the Cartel Court.
According to Section 37a (4) Cartel Act, the expiration of the limitation period is
suspended for 6 months after the decision of the Cartel Court has become final.

3.4.5 Principle of Legitimate Expectation and Good Faith

The Austrian legal order principally recognizes the principle of good faith and
legitimate expectation. It is not clear how far this principle will reach in settlement
proceedings. In the author’s view, due to the informal character of transactional
settlements, it would be also counterproductive to record meetings.

It is difficult to generalize or to regulate any rules how far the authority should be
limited in exerting pressure in any kind within obvious boundaries (for instance,
bad faith or exchange of wrong information). Additionally, as in Austria it is not the
authority but the Cartel Court which imposes a fine, the undertakings are free in
stepping back from negotiations without fearing that the authority would impose an
exaggerated fine. As mentioned, the Court is only limited in not increasing the
amount of fine as requested by the authorities; however, the court may well refuse
to impose a fine or reduce a fine.

3.4.6 Confidentiality and Publicity of the Transactional Solutions

The official parties do not grant any access to file in cartel infringement proceedings
to third parties. Therefore, all documents of settlements are confidential, at least
until the proceedings at the Cartel Court are not initiated (concerning third parties’
rights to access to file during the proceedings of the Cartel Court, see above, Sect.
3.4.1).

Article 10b Section 2 of the Austrian Competition Act stipulates that the BWB
has to announce on its website that it has filed an application to the Cartel Court.
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However, business secrets have to be considered and the BWB is free in its amount
of information published. Following the law, only the BWB may publish the names
of the companies concerned, a brief presentation of the nature of the alleged
infringement, and the relevant business sector.®!

3.5 Merger Control

In Austria, mergers have to be notified to the official parties. If the official parties do
not request an in-depth examination at the Cartel Court within a waiting period of
4 weeks (on request of the notifying party, this waiting period may be extended up
to 6 weeks), the notification is legally deemed to be cleared.

In phase 2, the Cartel Court must decide within five (or on request of the
notifying party six) months. If there is an appeal, the Cartel Supreme Court has
two more months to decide on the notification. If the courts in phase II (first or
second instance) do not decide within these respective periods of time, the respec-
tive court has to close the proceedings (by order) resulting in clearance of the
notification.

Concerning remedies, the Austrian merger control procedure provides different
ways to make them effective.

On the one hand, the Cartel Court is entitled, also without the parties’ participa-
tion, to impose them on the notifying party. The Cartel Court hereby has the power
to clear a merger under conditions and obligations if the initial notification would
have led to a denying decision without those remedies.®> However, the notifying
party or the official parties can also actively propose these remedies unilaterally,
i.e. without the consent of the other party.*’

In the second alternative, the conditions and obligations are the outcome of
negotiations between the notifying party and the official parties.** Such settlement
may be “confirmed” by order of the Cartel Court (i.e., the order of the court includes
the remedies as agreed on) or simply by a bilateral settlement resulting in with-
drawal of the authority’s request for fine (and termination of the proceedings by
simple order of the court, which does not refer to the settlement/remedies as such).

Whether the Cartel Court or the official parties accept remedies does not cause
different legal effects.®’ Pursuant to Section 7 Cartel Act, mergers that were cleared
under conditions and obligations may be realised only accordingly. A violation

81 Concerning the BWB’s duty to publish legally binding decisions of the Cartel Court based on
Section 37 Cartel Act, reference is made to Sect. 3.2.2.4 above.

82 Section 12(3) Cartel Act.
8¢t A. Reildinger, I. Hartung, Das neue osterreichische Kartellrecht, 2005, p. 179.
84 Section 17(2) Cartel Act.

8¢t BWB, Tatigkeitsbericht 2010, http://www.bwb.gv.at/Fachinformationen/
Taetigkeitsberichte/Documents/1530_BWB_TB_2010_HOMEPAGE.pdf, viewed on 27 March
2014; cf. as well A. Reildinger, I. Hartung, Das neue osterreichische Kartellrecht, 2005, p. 196.


http://www.bwb.gv.at/Fachinformationen/Taetigkeitsberichte/Documents/1530_BWB_TB_2010_HOMEPAGE.pdf
http://www.bwb.gv.at/Fachinformationen/Taetigkeitsberichte/Documents/1530_BWB_TB_2010_HOMEPAGE.pdf
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leads to prohibition of the transaction in both cases, as sanctions for both violations
are identical.

The following chapter focuses on the second option, i.e. negotiated remedies.
For this purpose, it will in a first part look on how negotiations are set up before
examining the enforcement of the agreed remedies.

3.6 Negotiation of Remedies

3.6.1 Remedies Submitted in the First or Second Phase
of the Procedure

3.6.1.1 Phase |

If the notifying party commits itself to comply with the negotiated conditions or
obligations already in phase I, the official parties refrain from a request for a phase
II examination at court.*® Only in this case that the minimum waiting period of
4 weeks (calculated from the day of submission) will not be extended.

Due to the limited 4-week period, remedies within phase I are more likely if the
parties contact the official parties already before notification. Also in the BWB’s
view, such so-called prenotification talks “avoid complex and costly procedures
before the Cartel Court.”®” If the undertakings and the official parties agree, the
latter refrain from the request for phase II and the transaction automatically gets
clearance after expiry of the 4-week waiting period.

3.6.1.2 Phase ll

If an agreement is achieved in phase II (i.e., in the proceedings in front of the Cartel
Court), the official parties withdraw their request of a phase II examination. The
Cartel Court then closes the proceedings by order.

3.6.2 The Authorities’ Discretion in Negotiations

Given that the pre-notification talks, as well as later discussions with the official
parties, do not follow formal rules, the question how to negotiate or whether to
engage into negotiations at all depends to a large extend on the official parties’
discretion.

With regard to the Cartel Court’s empowerment to grant clearance under
conditions and obligations, the provision states that the Cartel Court can take
such conditional decision. Therefore, a large margin of discretion remains. The
court generally must observe the parties’ proposals, but it may refrain from
accepting them. Under certain circumstances, even an examination may be omitted,

86 See, e.g., BWB Z-1511, Berglandmilch eGen und Stainzer Milch, Steirische Molkerei eGen.
8 http://www.en.bwb.gv.atyMERGERCONTROL /Seiten/default.aspx, viewed on 27 March 2014,
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e.g., when the proposals are submitted at a very late stage of the procedure not
allowing the court to examine the proposal within the period of time left.*® The
Cartel Supreme Court held that the Cartel Court may not impose obligations and
conditions if the merger were to be cleared also without them.®

3.6.3 The Rights of the Notifying Party and Time Constraints

Within phase I, the notifying party might contact the authority at any time (how-
ever, the official parties are not obliged to react in a certain way). The right to be
heard in cartel procedures as laid down in the Competition Act Section 13 does not
cover proceedings concerning merger control. Furthermore, the notifying party
does not have a right of access to the file (as intended by the legislator).”

Within phase II, the notifying party as formal party of the procedure has the right
to be heard and the right to access to the file at any stage of the proceedings in front
of the court.”! Entering into negotiations with the official parties or the Cartel Court
itself does not affect those rights, nor does the agreement on and acceptance of
remedies.

Concerning time constraints, the law itself establishes maximum periods for the
authorities to act (see above; 4 weeks in phase I, five months in phase II, and two
additional months for the Cartel Supreme Court to decide on the appeal®). The
Cartel Supreme Court deduces from these provisions a general duty for efficient
proceedings.”’

However, in practice, the official parties can well put pressure on the notifying
party to agree on remedies. While the waiting period of phase I is quite limited
(with the result that official parties sometimes request for a phase II proceeding for
the simple fact that they were not able to examine the effects of the notification),
phase II can be extended up to 9 months (including possibility to extend and
deadline for appealing to second instance). Therefore, parties in fact will often
accept remedies, even if they are excessive (or at least above the necessary level), in
order to avoid waiting too long from an economic perspective.

88 Decision of the Cartel Supreme Court of 17 December 2001, 160k9/01.
89 Decision of the Cartel Supreme Court of 15 December 1998, 160k15/98.

0 Cf. P. Thyri, Kartellrechtsvollzug in Osterreich, 2007, p. 165: Section 11(2) WettbG, which
indicates applicable provisions of the general procedural law for administrative procedures (the
“AVG”). According to the author, the missing reference to the pertinent provision covering right
of access to the file can only be interpreted as the will of the legislator not to provide for such right
in the merger control procedure.

! Section 38 Cartel Act. read jointly with Section 15 and 22 Auf3StrG.

92 Section 14 Cartel Act.

93 Decision of the Cartel Supreme Court of 23 June 1997, 160k12/97.
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3.6.4 The Role of Third Parties in Defining the Remedies

In general, undertakings, which are legally or economically affected by the trans-
action notified, may submit a written brief to the official parties within the first
2 weeks after notification.”* However, the undertaking has no right that the com-
plaint will be considered in any way.

Also in phase II proceedings, third parties may submit a written brief to the
Cartel Court.”> However, the complainant does not become party to the
proceedings.”®

In both phase I and phase II, third parties do not have access to file.

Third parties therefore cannot significantly influence the negotiations for
remedies at least on the basis of legal standing.

However, pursuant to the Cartel Act, the FCA has the obligation to publish
certain acts: the notification,”’ the request for examination,”® and the award of a
decision clearing with conditions and obligations.””

These obligations are obviously meant to inform the public, especially interested
third parties. However, according to the Cartel Supreme Court, the Cartel Act
intentionally grants only limited rights to third parties because their interests as
competitors are already protected in procedures concerning the abuse of a dominant
position.'®

Other than affected entrepreneurs, the Austrian Chambers'®' and regulators of
concerned economic branches may submit their written observations to the Cartel
Court on legal basis.'"

3.7 Enforcement of Remedies

For enforcing remedies, the Austrian legal order stipulates private as well as public
enforcement.

As for private enforcement, options are given in theory; practical effects remain,
however, rather remote. As can be seen in the following, the means of public

94 Cf., Section 10 para 4 Cartel Act.

% At least following the BWB’s recommended practice, www.bwb.gv.at/Zusammenschluesse/
Seiten/default.aspx#RechteDritter.

96 Cf. Section 10(4) and 11(3) KartG, J.P. Gruber, Osterreichisches Kartellrecht, 2008, p- 264 and
http://www.en.bwb.gv.at/ MERGERCONTROL/Seiten/default.aspx, viewed on 27.03.2014.

%7 Section 10(4) Cartel Act.

98 Section 11(2) Cartel Act.

99 Section 15 Cartel Act.

190 Decision of the Cartel Supreme Court of 1 July 2002, 160k2/02.

1917 abour and management representations in the form of non-territorial self-governing bodies.
192 Section 45 and 46 Cartel Act.
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enforcement do not depend on whether the remedies had been negotiated with and
accepted by the Cartel Court or the official parties.

3.7.1 Public Enforcement

Noncompliance with remedies to transactions is put under various sanctions
according to the Cartel Act. A general prohibition to put measures into effect that
do not respect remedies is stated in Section 17(2) KartG. The same paragraph
underlines expressis verbis that this principle is equally valid for remedies imposed
by the court and for those agreed on with the official parties.

The Cartel Court may order the termination of the prohibition’s violation.'® This
order can contain behavioral or structural measures, whereas preference has to be
given to the behavioral ones according to the principle of proportionality.'® This order
can be issued on application not only by the official parties but also by regulators, the
Chambers, or even third parties.'” Noncompliance with the order can be sanctioned
with a periodic penalty payment (on application of the official parties).'*®

Additionally, in order to sanction a—deliberate or negligent—violation of the
prohibition to put measures into effect other than according to the remedies, the
Cartel Court may impose fines on the noncomplying party.'®” It may do so only on
application for a fine by the official parties.'*® As with regard to cartel infringement,
the fine may not exceed 10 % of the undertaking’s total turnover in the preceding
business year.

It might as well occur that a transaction is put into effect lawfully, i.e. according
to all conditions and obligations, but nevertheless need may arise for additional ex
post measures in order to weaken or abolish the negative effects of the merger.'"”
The Cartel Court may order such measures pursuant to Section 16 Cartel Act,
exclusively on request by the official parties.''° By imposing measures pursuant to
Section 16 Cartel Act, the Cartel Court shall neutralise negative effects on compe-
tition, but at the same time it shall respect the principle of proportionality.
According to the doctrine, this provision does therefore not apply in case of
minor, one-time infringements."'" Also the noncompliance with ex post measures
can be subject to fines and periodic penalty payments.''?

103 Section 26 Cartel Act.

104 Cf. P. Thyri, Kartellrechtsvollzug in Osterreich, 2007, p. 121.
105 Section 36 (4) Cartel Act.

196 Section 35 (1) lit. a und Section 36 (2) Cartel Act.

197 Section S29 clause 1 lit. a Cartel Act.

108 Section 36 (2) Cartel Act.

199 Section 16 Cartel Act.

110 gection 36 (2) Cartel Act.

"1 Cf. J.P. Gruber, Osterreichisches Kartellrecht, 2008, p. 294.
12 Gection 29 para 1 lit b and 35(1) lit a Cartel Act.
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Interestingly, despite the fact that the provision on ex post measures aimed to
substantially imitate the corresponding EU provisions,'"? it does not allow for the
same sanctions''*: whereas on the European level noncompliance with obligations
in the clearing decision can lead to withdrawal of the decision, potentially followed
by a new procedure, the Cartel Court may only impose additional measures to the

initial decision which remains valid.

3.7.2 Private Enforcement

Third parties do not have the right to apply to the Cartel Court for fines or periodic
penalty payments. Nevertheless, they are given two tools for private enforcement of
negotiated remedies.

On the one hand, the Austrian Cartel Act explicitly obliges undertakings to
compensate damage that occurred on the basis of an infringement of the prohibition
of putting measures into effect contrary to conditions or obligations.''> However,
major practical effects of this possibility have not come up so far.''

On the other hand, the Cartel Act declares contracts void that infringe the
aforementioned prohibition. Also, “interested” third parties may request cease
and desist orders with regard to infringements of these prohibitions at the Cartel
Court.''” Again, the results in practice are negligible.''®

Therefore, efficient enforcement of negotiated remedies remains mainly public,
i.e. under the responsibility of the official parties, which request fines, periodic
penalty payments, and additional obligations, and the Cartel Courts, which may
impose fines and order such measures.

3.8 Conclusions

From a practitioner’s perspective, settlements are considered to be a very useful
instrument to stop infringements and to avoid too long and expensive proceedings,
especially if the facts of the infringement are sufficiently proven.

In the author’s view, flexibility is a key request in order to guarantee a successful
application of settlements. Only based on flexible criteria, the circumstances of the
individual case can be adequately considered in the respective settlement.

13 Article 8(6) and (7) of the Council Regulation 139/2004 of 20 January 2004 on the control of
concentrations between undertakings, OJ 2004 L 24, p. 1.

4 Cf. A: Petsche, F. Urlesberger, C. Vartian, Kartellgesetz 2005, 2007, p. 334.

115 Section 37a (1) read jointly with Section 29 para 1 (a) Cartel Act.

o cr, A, Reidlinger, I. Hartung, Das neue Osterreichische Kartellrecht, 2005, p. 216 f.
17 Section 26 Cartel Act in connection with Section 36 para 4 (4) Cartel Act.

118 Gee A. Reidlinger, I. Hartung, Das neue osterreichische Kartellrecht, 2005, p. 198.
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However, also flexible criteria should have some framework and limits in law
and practice.

Therefore, on the one side, it would be highly appreciated if the instrument of a
settlement in cartel proceedings as such would be included and confirmed in the
Austrian Cartel Act itself (so far, settlements are only mentioned in the Cartel Act
with regard to court fees and executory titles). An analogy to EU and German cartel
laws is limited as the BWB-—contrary to the Commission and the German
Bundeskartellamt—cannot decide on its own but only petition for a fine.

On the other side, it would be also appreciated if the BWB publishes some
guidelines. In such guidelines, guidance could be given with regard to essential
questions such as the right point of time, the scope of settlements (limitation of
allegations? duration?), or the possible reduction of a fine. However, again, guid-
ance provided should acknowledge flexibility in order to reflect the special charac-
ter of the respective case.

Within the proceedings itself, it is essential—also with regard to rights of
defence—that the authority presents results of its examination and allegations
(following the concept of a “statement of objections”). The BWB in practice
follows this approach; again, there should be flexibility with regard to the scope
and details provided.

Acknowledgement With special thanks to my colleagues Mag Christine Pauer, Mag Valentina
Schaumburger LL.M., and Mag Isabella Wladar for their extensive support. Additionally, the
author is very grateful that he received feedback from the Austrian Federal Competition Authority
(Bundeswettbewerbsbehorde) and my colleague Dr Astrid Ablasser-Neuhuber.
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4.1 Introduction’

The entry into force of Book IV of the Code of Economic Law” on 6 September
2013 introduced several fundamental changes to Belgian competition law.

One of the main innovations of Book IV of the Code of Economic Law is the
simplification of the structure of the Belgian Competition Authority. The former
tripartite structure’ was transformed into a single administrative body that
investigates and decides upon infringements of competition law. Within this
newly created administrative body, a distinction is made between the College of
Competition Prosecutors (headed by the Prosecutor-General), which holds the
investigative powers of the Belgian Competition Authority, and the Competition

!This report presents an overview of the law as at 31 December 2014.

2 Code of Economic Law of 28 February 2013, Belgian Official Gazette 29 March 2013, p. 19,975.
Book IV was inserted into the Code of Economic Law by Act of 3 April 2013, Belgian Official
Gazette 26 April 2013, p. 25,216.

30n the one hand, alleged infringements of competition law and proposed mergers were
investigated by the College of Competition Prosecutors, with the assistance of the Directorate-
General for Competition. On the other hand, the Competition Council, which was totally separate
from the College of Competition Prosecutors and had the characteristics and competences of an
administrative court, took the final decisions relating to the investigated infringements and
proposed mergers.
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College, which holds the decision-making powers.4 The Competition College is
presided over by the President of the Belgian Competition Authority.’

Apart from these institutional changes, Book IV of the Code of Economic Law
also brought about some important changes to the Belgian transactional framework
by introducing a formal settlement procedure. According to the legislator, this
would enable the Belgian Competition Authority to close infringement proceedings
faster, which is considered to the advantage both of the undertakings concerned
(as it will help them avoid the insecurity and costs of lengthy proceedings) and of
the enforcement of Belgian competition law in general.®

This report will focus on the compatibility of the settlement procedure and other
transactional resolutions under Belgian law with due process and fundamental rights. In
the first part of the report, an overview will be given of the transactional resolutions
available under Belgian competition law in the framework of restrictive agreements and
abuse of dominance (see Sect. 4.2.1). Subsequently, the fundamental and procedural
rights of the parties to such transactional resolutions and of third parties will be discussed
(see Sect. 4.2.2). In a second part, the report will deal with remedies and the enforcement
thereof in the framework of Belgian merger control proceedings (see Sect. 4.3).

4.2 Transactional Resolutions of Restrictive Agreements
and Abuse of Dominance

4.2.1 Overview of Transactional Procedures

Under Belgian competition law, there are currently three types of transactional
procedures which may be used in the framework of restrictive agreements and/or
abuse of dominant position, i.e. a settlement procedure (see Sect. 4.2.1.1), a commit-
ment procedure (see Sect. 4.2.1.2) and a leniency programme (see Sect. 4.2.1.3).”

“Please note that, despite the fact the Competition College formally holds the decision-making
powers, Book IV of the Code of Economic Law also granted certain decision-making powers to
the College of Competition Prosecutors (e.g., decisions in the framework of settlement procedures,
decisions regarding confidentiality of the investigation file and decisions in the framework of the
simplified merger procedure).

3 Articles IV.16 f. Code of Economic Law.

SExplanatory Memorandum of the House of Representatives 201213, No. 53-2591/001 and
53-2592/001, p. 5.

7 In practice, the Belgian Competition Authority may also decide to informally settle a case before
an investigation has been opened and thus without resorting to any of the aforementioned
transactional procedures. It is clear that, under such circumstances, the undertakings concerned
will not be able to benefit from the procedural and fundamental rights granted to the parties in the
framework of a normal transactional procedure. As this informal settlement procedure is not
recognised by Book IV of the Code of Economic Law, it will not be further discussed in this report.
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4.2.1.1 Settlement Procedure

The Belgian settlement procedure is inspired by the settlement procedure
introduced under European competition law in May 2004.® However, unlike
under European competition law, the Belgian settlement procedure may be applied
in the framework of an investigation by the Belgian Competition Authority in cases
concerning restrictive agreements, as well as in cases concerning abuse of domi-
nance.’ In this sense, the Belgian settlement procedure seems to be more inspired
by the French settlement procedure.'”

The initiative to open a settlement procedure always needs to be taken by the
Competition Authority itself and more in particular by the College of Competition
Prosecutors. However, this does not prevent an undertaking or association of
undertakings from approaching the Prosecutor informally to see whether or not a
settlement could be considered. At any moment during the investigation, but in any
case before a draft decision is submitted to the President of the Competition
Authority, the College of Competition Prosecutors may, upon the proposal of the
Prosecutor heading the investigation, decide whether or not a case is suitable for a
settlement procedure.'" In general, the legislator deemed that a case should be open
for a settlement if the Prosecutor has sufficient information to establish a well-
defined infringement and considers that the added value of an additional investiga-
tion does not outweigh the time and resources that such an additional investigation
may cost.'?

If the College of Competition Prosecutors is of the opinion that a case is
suitable for a settlement procedure, it will fix a deadline'? for the undertaking or
association of undertakings whose conduct is subject to investigation to indicate
in writing that it is prepared to engage in settlement discussions with the
Competition Authority.'* The College of Competition Prosecutors is under no

8 Regulation 773/2004 of 7 April 2004 relating to the conduct of proceedings by the Commission
pursuant to Articles 81 and 82 of the EC Treaty, OJ 2004 L 123, p. 18.

9 Article IV.51 Code of Economic Law.

9L, De Muyter and N. Neyrinck, Une transaction en droit belge de la concurrence? Approche
critiques des propositions de la Direction Générale de la Concurrence et du Ministére de
I’Economie, T.B.M. 2012, p. 109, para. 21.

' Article IV.51 Code of Economic Law. It follows from this that once the Prosecutor has closed
the investigation and has submitted the draft decision to the President of the Belgian Competition
Authority, the settlement procedure will no longer be available.

12Explanatory Memorandum of the House of Representatives 2012-13, No. 53-2591/001 and
53-2592/001, p. 13.

'3 Although Book IV of the Code of Economic Law imposes very strict procedural deadlines on
the Competition Authority during the investigation phase, no time limits are imposed in the
framework of the settlement procedure, leaving the College of Competition Prosecutors a very
wide discretion in this respect.

!4 Article TV.51 Code of Economic Law.
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obligation to take into consideration answers received after the deadline, but it
may still do so."”

When an undertaking or association of undertakings indicates that it is prepared
to engage in settlement discussions, the College of Competition Prosecutors
communicates its intention to proceed to a settlement to the undertaking or associ-
ation in writing. The College of Competition Prosecutors also identifies the
objections it believes it can hold against the undertaking or association of
undertakings. At the same time, the College of Competition Prosecutors grants
access to the evidence used to support these objections, as well as to all
non-confidential versions of documents and information received during the inves-
tigation. Finally, the College of Competition Prosecutors must also indicate the
minimum and maximum fine it intends to propose to the Competition College for
the infringement in its draft decision.'®

Settlement discussions will then take place between the College of Competition
Prosecutors and the undertaking or association of undertakings concerned, and the
College of Competition Prosecutors will examine the necessary documents and
information. If after these discussions a settlement still seems to be possible,17 the
College may fix a deadline for the undertaking to make a so-called settlement
statement. The College of Competition Prosecutors is under no obligation to take
into consideration statements received after the deadline. The settlement statement
must, in any case, contain an acknowledgment by the undertaking of its involve-
ment in, and its responsibility for, the quoted infringement, as well as an acceptance
of the proposed sanction.'®

If the settlement statement of the undertaking or association of undertakings
contains a reproduction and acceptance of the infringement identified by the
College of Competition Prosecutors, it may'® inform the undertaking or association
of undertakings of a draft settlement decision in which this is stated and in which
the fine is determined.”® When the investigation involves the application of Article

15 According to the Explanatory Memorandum, the rationale behind this rule is that Article IV.51
Code of Economic Law creates the opportunity for the College of Competition Prosecutors to wrap
up an infringement procedure faster with the establishment of an infringement. Therefore, the
College of Competition Prosecutors is not obliged to take into account late responses. See
Explanatory Memorandum of the House of Representatives 2012—13, No. 53-2591/001 and
53-2592/001, p. 37.

16 Article IV.52 Code of Economic Law.

'7Please note that the College of Competition Prosecutors has full discretion to determine the
‘possibility’ of a transaction.

18 Article IV.53 Code of Economic Law.

!9 The Explanatory Memorandum mentions that, in as far as the settlement statement corresponds
to the objections formulated by the College of Competition Prosecutors and the suggested
sanction, the College must accept the transaction statement and take a transaction decision. See
Explanatory Memorandum of the House of Representatives 2012-13, No. 53-2591/001 and
53-2592/001, p. 14. This obligation for the College of Competition Prosecutors was deleted
from the final text of Article IV.54 Code of Economic Law.

20 Article IV.54 Code of Economic Law.
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101 or 102 TFEU, the European Commission is also informed of this draft
settlement decision.”’ The College of Competition Prosecutors may>* apply a
reduction of 10 % to the fine calculated in accordance with the fining guidelines
issued by the Belgian Competition Authority or, in the absence of such guidelines,
by the European Commission.”* When determining the fine, the College of Com-
petition Prosecutors may also take into account commitments made by the under-
taking or association of undertakings to pay damages to the victims of the
infringement.**

In order to come to a final settlement, the undertaking or association concerned
must confirm, by the deadline fixed by the College of Competition Prosecutors, that
the draft settlement decision reflects the content of their settlement statement and
that they accept the sanction mentioned in it.>> Only if this is the case will the
College of Competition Prosecutors take a final settlement decision, including the
establishment of the fine, by virtue of which the settlement procedure is closed. In
all other cases, the College of Competition Prosecutors will submit the settlement
statement to the President of the Competition Authority, together with the draft
decision.”® The final settlement decision counts as a final decision of the Competi-
tion College. It is sent to the undertaking or association concerned by registered

2! Article IV.55 Code of Economic Law. If the European Commission formulates remarks which
require an amendment of the draft decision and the College of Competition Prosecutors does not
decide to stop the settlement procedure, the College of Competition Prosecutors will be obliged to
make a new draft settlement decision. See Article IV.57 Code of Economic Law. In such case, the
procedure referred to in Article IV.54 Code of Economic Law will have to be followed again.

22 From the text of Article IV.54 Code of Economic Law, it can be understood that the College of
Competition Prosecutors has full discretion to determine the reduction of the fine up to a maximum
of 10 %. See to the contrary: Explanatory Memorandum of the House of Representatives 2012—13,
No. 53-2591/001 and 53-2592/001, p. 14, in which the legislator assumes that a 10 % reduction
must always be given in case of a settlement. See also A. de Crayencour and D. Gerard, La réforme
du droit belge des pratiques restrictives de concurrence, T.B.M. 2013, p. 140.

20n 26 August 2014, the Belgian Competition Authority adopted new guidelines for the
calculation of fines under Belgian Competition Law; see Guidelines on the calculation of fines
for undertakings and associations of undertakings as mentioned in Article IV.70, para. 1, first
indent Code of Economic Law for violations of Articles IV.1, para. 1 and/or IV.2 Code of
Economic Law, or of Articles 101 and/or 102 TFEU, Belgian Official Gazette 10 September
2014, p. 71,456 (hereinafter “Guidelines on the calculation of fines”). As of 1 November 2014, the
Guidelines on the calculation of fines repeal the previous Notice of the Competition Council
concerning the method of calculating fines, which dates from 19 December 2011; see Notice of the
Competition Council of 19 December 2011 concerning the method of calculating fines for
restrictive practices which can be imposed by virtue of Article 63 of the Act on the Protection
of Economic Competition, Belgian Official Gazette 18 January 2012, p. 3,217 (hereinafter “Notice
on the method of calculating fines”). It should be noted that the Guidelines on the calculation of
fines expressly states that for the calculation of fines, the Belgian Competition Authority will be
guided by the guidelines on the method of setting fines issued by the European Commission.

2% Article 1V.54 Code of Economic Law.
25 Article IV.54 Code of Economic Law.

26 Explanatory Memorandum of the House of Representatives 2012—13, No. 53-2591/001 and
53-2592/001, p. 14.
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letter and to the secretariat of the Belgian Competition Authority for publication.?’
If there is a complainant, the complainant will also receive a copy of the final
decision.”®

It is important to note that the College of Competition Prosecutors may, at its
own discretion, stop or discontinue the settlement procedure at any time and
continue its investigation.?” In this respect, it should be noted that the undertaking
or association of undertakings concerned does not have a right to a negotiated
outcome.

All documents and data which are exchanged between the College of Competi-
tion Prosecutors and the undertaking or association concerned are confidential.*
This means that the documents and data cannot be communicated to third parties
(e.g., in the framework of follow-on actions for damages), even when the settlement
procedure does not lead to a final settlement.

The undertaking or association of undertakings cannot lodge an appeal against
the final settlement decision.”’ According to the Explanatory Memorandum, no
appeal is possible against the final settlement decision because the undertaking has
to agree with the settlement before the final settlement decision is taken.*> Although
it is correct that the European settlement procedure initially also did not provide a
right to appeal, it was added to the European settlement procedure, as the European
legislator feared that a waiver of this right could potentially breach the right to an
effective remedy and a fair trial.** The Belgian legislator’s position regarding the
right to appeal can therefore be questioned. In addition, the Explanatory Memoran-
dum also notes that the undertaking or association cannot appeal against the
decision of the College of Competition Prosecutors to start or (dis)continue a
settlement procedure on the example set by EU procedure.™

Since the introduction of the settlement procedure under Belgian law, no final
settlement decision has yet been taken by the College of Competition Prosecutors.

271t is not clear whether the published settlement decision will contain an acknowledgment by the
undertaking of its involvement in, and its responsibility for, the infringement. In any case, it seems
that the final settlement decision will need to mention the objections and evidence used to establish
them, the amount of the fine and the fact that, by the adoption of the final settlement decision, the
investigation procedure against the undertaking is closed. See in this respect the Explanatory
Memorandum of the House of Representatives 2012—13, No. 53-2591/001 and 53-2592/001, p. 14.
2 Article V.57 Code of Economic Law.
2 Article IV.53 Code of Economic Law.
39 Article IV.56 Code of Economic Law.
3! Article IV.57 Code of Economic Law.

32 Explanatory Memorandum of the House of Representatives 2012—13, No. 53-2591/001 and
53-2592/001, p. 54.

33 Paragraph 41 of the Commission’s Notice on the conduct of settlement procedures in view of the
adoption of decisions pursuant to Article 7 and Article 23 of Regulation 1/2003 in cartel cases, OJ
2008 C 167, p. 1.

34 Explanatory Memorandum of the House of Representatives 2012—13, No. 53-2591/001 and
53-2592/001, p. 54.
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However, given the success of the European settlement procedure, it is expected
that, in the near future, a significant percentage of all cases will be dealt with under
the settlement procedure.35 In this light, it should also be noted that the settlement
procedure is considered as complementary to the leniency programme.*®

4.2.1.2 Commitments

As was the case under the former Belgian Competition Act,”’ Book IV of the Code
of Economic Law allows the Competition College to close an investigation by
declaring that the commitments offered by the parties are sufficient to satisfy the
competition concerns and are therefore made binding.*® This commitment proce-
dure is available both in cases concerning restrictive agreements and in cases
concerning abuse of dominant position.*”

The initiative to propose commitments must always come from the undertaking
or association concerned, and it is not for the Competition College to impose
commitments on its own initiative. Commitments may be proposed by the under-
taking once the Competition College has made it clear that it intends to adopt a
decision which will order the termination of an infringement.*’ In principle,
commitments can be proposed up to the moment when the written procedure before
the Competition College has been terminated, and even after a hearing has been
held.*! However, nothing seems to prevent the undertaking or association from
approaching the Competition College beforehand to propose commitments.

3 Report submitted by A. Vanheste to the House of Representatives on 22 January 2013,
No. 53-2591/003, p. 30.

L. De Muyter and N. Neyrinck, Une transaction en droit belge de la concurrence? Approche
critiques des propositions de la Direction Générale de la Concurrence et du Ministére de
I’Economie, T.B.M. 2012, p. 107, para. 9. However, it remains to be seen how this complemen-
tarity would work in practice as decisions in the framework of the leniency programme must
always be taken by the Competition College and the final settlement decision must be taken by the
College of Competition Prosecutors, without any formal intervention from the Competition
College.

37See Article 53 of the Act on the Protection of Economic Competition as consolidated on
15 September 2006, Belgian Official Gazette 29 September 2006, p. 50,613 (hereinafter also
referred to as the “former Belgian Competition Act”). This Act was abolished by the entry into
force of Book IV of the Code of Economic Law.

381t should be noted that Book IV of the Code of Economic Law does not offer the possibility to
propose commitments in order to prevent interim measures from being imposed.

3In the past, the Belgian Competition Authority has been rather reluctant to accept commitments
for cartel infringements. See Decision of the Competition Council No. 2008-1/0-04 of 25 January
2008, VEBIC, Belgian Official Gazette 19 February 2008, p. 10,525, paras 59 ff.

40 Article IV.49, para. 1 Code of Economic Law. It remains unclear when the Competition College
should inform the undertakings of its intention to take an infringement decision so that the
undertakings are left sufficient time to propose commitments.

! Decision of the Competition Council No. 2008-1/0-04 of 25 January 2008, VEBIC, Belgian
Official Gazette 19 February 2008, p. 10,525, para. 4, in which commitments were proposed more
than a month after the first hearing.
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Once commitments have been proposed, the Competition College may request
the Prosecutor to submit an additional report on the proposed commitments by the
deadline set by the Competition College.** In addition, the proposed commitments
may be ‘market tested’ by requesting the major competitors and customers on the
relevant market to give their remarks. Although not included in Book IV of the
Code of Economic Law, it seems reasonable that interested parties, including the
complainant, should be offered an opportunity to formulate their observations on
the proposed commitments as well.*’

In practice, the Competition College and the undertaking concerned will enter
into a dialogue to discuss the competition concerns of the Competition College and
the commitments proposed by the undertaking to satisfy these concerns. However,
the Competition College will not enter into actual negotiations with the undertak-
ing, nor will it take a written position regarding the proposed commitments.** On
the basis of the discussions with the Competition College, the undertaking
concerned may still need to amend the commitments that were initially proposed.
In this respect, it should be noted that the undertaking does not seem to be entitled to
amend the proposed commitments endlessly until they satisfy the competition
concerns of the Belgian Competition Authority. In other words, the Competition
College may decide at any time that the proposed commitments do not satisfy its
competition concerns and thus retains full discretion to end the commitment
procedure when it deems appropriate.

Only when the proposed commitments satisfy the competition concerns of the
Competition College may the College decide to make the commitments binding.*’
In contrast to European competition law, the Competition College is not obliged to
publish its intention to make commitments binding before deciding to do so. The
decision by the Competition College to make commitments binding will always
conclude that there are no longer any grounds for action by the Belgian Competition
Authority against the undertaking or association of undertakings and may be
adopted for a predetermined period. The decision cannot be explained as an adverse
acknowledgment of the undertaking concerned and is without prejudice to the
competence of the national courts to establish the existence of restrictive
practices.*® In practice, the proposed commitments are annexed to the decision of
the Competition College and are considered to form an integral part of the decision.

The decision of the Competition College to make commitments binding is, in
principle, final. However, the President of the Belgian Competition Authority may

42 Article TV .49, para. 1 Code of Economic Law.

43 See in this respect also J. Ysewyn and M. De Backer, Le conditionnel imparfait: verbintenissen
en toezeggingen in het Belgisch mededingingsrecht, T.B.H. 2009, p. 448, para. 94 in fine and
Article 27, para. 4 of Regulation 1/2003 for the extensive publication measures imposed on the
European Commission in the framework of the European commitment procedure.

4 See D. Vandermeersch, De mededingingswet, Kluwer, 2007, pp. 293-294.

4 Article TV .49, para. 1 Code of Economic Law.

46 Article TV.49, para. 1 Code of Economic Law.
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at any time decide to reopen the investigation against the undertaking or association
covered by the commitment decision if requested to do so by a third party or on its
own initiative if any of the facts on which the decision is based is subject to an
important change, in case the undertakings concerned do not comply with their
commitments or in case the decision is based on incomplete, inaccurate or
misleading information provided by the parties.*’

Although the decision to make commitments binding does not imply the finding of
an infringement, if the undertaking or association of undertakings does not comply
with the commitments, the Competition College can impose the same fine as if it had
found the undertaking or association guilty of an infringement.*® This means that the
Competition College can impose a fine of up to 10 % of the turnover of the undertaking
or association concerned. Moreover, if the Competition College decides to reopen the
investigation, it may impose periodic penalty payments on the undertaking or associ-
ation concerned for noncompliance with the commitments of up to 5 % of the average
daily turnover, per day of non-compliance.*’

Book IV of the Code of Economic Law does not offer the possibility of appealing
to the Brussels Court of Appeal against decisions by the Competition College to make
commitments binding.>® According to the legislator, this is because the decision of the
Competition College merely constitutes the acceptance of a proposal by the defendant
(s). The legislator is of the opinion that this concerns a decision of the authority on the
enforcement of public policy provisions which aim to protect the public interest, so
that an appeal should also not be possible by third parties. The legislator notes that
third parties may assert their rights before the ordinary courts and tribunals.”*

It is clear that the commitment procedure in Article IV.49 of the Code of Economic
Law has many advantages for the undertaking or association of undertakings concerned.
First, it requires no acknowledgment by them of their involvement or responsibility in
the infringement. Second, in its decision the Competition College merely establishes
that there are no longer any grounds for action against them, without establishing the
existence of an infringement. This may reduce the likelihood of follow-on actions for
damages as it aggravates the burden of proof on the claimant in an action for damages.
Third, as long as the commitments are complied with, the Competition College cannot
impose a fine on the undertaking or association concerned. Nevertheless, the fact that
Article IV.49 of the Code of Economic Law fails to address several procedural issues
that may arise in the framework of a commitment procedure is regrettable.*

47 Article 1V.49, para. 2 Code of Economic Law.
“8 See D. Vandermeersch, De mededingingswet, Kluwer 2007, p. 294.
49 Article IV.70, para. 2 Code of Economic Law.
30 Article IV.79, para. 1 Code of Economic Law.

3! Explanatory Memorandum of the House of Representatives 2012—13, No. 53-2591/001 and
53-2592/001, p. 54.

52 For example, the Code of Economic Law does not contain any provisions on procedural or
formal requirements that must be satisfied when proposing commitments or evaluating the
commitments that have been proposed.
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Although the European commitment procedure has proved to be very successful
in the framework of Article 101 TFEU and particularly Article 102 TFEU cases,”
under Belgian law so far only two decisions have been taken to make commitments
binding, both in cases concerning an abuse of dominant position.”* In both cases,
the accepted commitments were behavioural conditions that regulated the way in
which the parties should distribute products to third parties in the future and were
based on the principles of non-discrimination and transparency. In the Distri-One
case, for example, the parties committed to communicate to consumers in a more
transparent way regarding client classifications, price lists, promotions, etc.; to
execute deliveries within 10 days; to allow each client to order the full product
range; and, in case of shortage, to allocate existing stock objectively. In the Banksys
case, on the other hand, the parties committed to amend the general terms of their
standard agreement, to conclude all agreements for an unlimited duration, to
provide uniform termination clauses, to continue to offer a wide range of products
and not to offer two specified products in a joint offer. To guarantee the effective-
ness of the proposed commitments, the parties were required to publish the final
commitments on their websites and to report the measures taken to implement these
commitments to the Belgian Competition Authority on an annual basis.

In this respect, it is also interesting to note that, in the only cartel case in which
commitments have ever been proposed, the Competition Council rejected them
because they did not depart from the elements in the price-setting system that
formed the essence of the infringement and because they failed to respond to the
harm done to competition in the past.>

4.2.1.3 Leniency

As is the case under European competition law, Belgian competition law includes a
leniency programme, which already existed under the former Belgian Competition
Act’® but which was further elaborated by Book IV of the Code of Economic Law.

33 Between May 2004 and February 2014, the European Commission took 34 commitment
decisions. See DG Competition, To commit or not to commit? Deciding between prohibition
and commitments, Competition policy brief, Issue 3, March 2014.

34 See decision of the Competition Council No. 2006-1/0-12 of 31 August 2006, Banksys S.A.,
FNUCM/Banksys S.A. and Unizo/Banksys S.A., Belgian Official Gazette 3 October 2006,
p- 51,236, and decision of the Competition Council No. 2005-I/0-52 of 30 November 2005,
Distri-One S.A./Coca-Cola Enterprises Belgium S.P.R.L., Belgian Official Gazette 22 December
2005, p. 55,371. Please note that both decisions were taken before the commitment procedure was
formally introduced by the former Belgian Competition Act, on the basis of the direct effect of
Article 5 of Regulation 1/2003. No commitment decisions were taken in application of Article
53 of the former Belgian Competition Act, nor have any commitment decisions been taken yet in
application of Article IV.49 of the Code of Economic Law.

33 Decision of the Competition Council No. 2008-1/0-04 of 25 January 2008, VEBIC, Belgian
Official Gazette 19 February 2008, p. 10,525, paras 59 ff.

36 Article 49 of the former Belgian Competition Act. See also the Notice of the Competition
Council on immunity from fines and reduction of fines in cartel cases, Belgian Official Gazette
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Under Belgian competition law, immunity from fines or a reduction of fines may
be granted to an undertaking or an association of undertakings which, together with
others, was involved in a cartel,”’ if this undertaking or association has helped the
investigators prove the existence of, and identify the participants in, the prohibited
practice, for instance by providing information which the Belgian Competition
Authority did not have before, by providing evidence of the prohibited practice
whose existence had not yet been established or by admitting to having committed
the prohibited practice.”®

When a leniency application is filed, the Prosecutor-General may suggest that a
Competition College is composed to deal with the application. At the request of the
Prosecutor-General and after the undertaking or association of undertakings has
submitted its observations, the Competition College makes a leniency declaration
that specifies the conditions to which the exemption is subject and sends it to the
undertaking or association of undertakings concerned but does not publish it. If the
conditions of the leniency declaration are complied with, the Competition College
may’® grant the undertaking or association of undertakings concerned immunity
from, or a reduction of, the fine in proportion to the contribution which was
provided in order to prove the infringement.®

In accordance with the Notice on immunity from fines, immunity will be granted
if the following conditions are cumulatively fulfilled®':

1. The undertaking or association of undertakings is the first®® to submit informa-
tion and evidence which enables the Belgian Competition Authority to carry out
targeted inspections in connection with the alleged cartel.

2. At the time of the application, the Belgian Competition Authority did not have
sufficient evidence to justify an inspection in connection with the alleged cartel
or had not already carried out an inspection.

3. The undertaking or association of undertakings co-operates fully, genuinely,
promptly and on a continuous basis with the Belgian Competition Authority
from the time of its application until the final decision, and it provides the
Belgian Competition Authority with all relevant information and evidence in
its possession.

22 October 2007, p. 54,713 (hereinafter “Notice on immunity from fines”), which remains
applicable after the entry into force of Book IV of the Code of Economic Law.

57 See Notice on immunity from fines, para. 7.

8 Article IV.46, para. 1 Code of Economic Law.

51n this respect, it should be noted that, according to some authors, the undertaking concerned
shall be granted immunity or a reduction if the conditions of the leniency declaration are complied
with. See J. Ysewyn, M. Van Schoorisse and E. Mattioli, De Belgische Mededingingswet 2013 —
Een praktische en kritische analyse, Intersentia 2013, p. 124.

%0 Article TV.46, para. 1 Code of Economic Law.

5! Notice on immunity from fines, paras 10, 14 and 20.

62 As is the case under European competition law, the timing or ranking of the leniency application
is thus very important.
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4. The undertaking or association of undertakings ends its involvement in the
alleged cartel immediately following its application.

5. The undertaking or association of undertakings does not take any steps to coerce
another undertaking or association of undertakings to participate in, or continue,
the cartel.

If the undertaking or association of undertakings does not fulfil the above-
mentioned conditions, it may still be eligible for a reduction of fines if it provides
evidence of the cartel which represents ‘significant added value’ to the evidence
already in the possession of the Belgian Competition Authority, if it ends its
involvement in the cartel immediately following its application and if it
co-operates fully, genuinely, promptly and on a continuous basis with the Belgian
Competition Authority.® In any case and except if expressly agreed with the
Prosecutor otherwise, the applicant is not entitled to disclose the leniency applica-
tion or its content until after the investigation has ended and a draft decision has
been submitted to the President of the Competition Authority by virtue of Article
IV.51 of the Code of Economic Law.**

Together with the introduction of administrative fines for individuals who have
negotiated restrictive agreements or made arrangements in the name and for the
account of an undertaking or association of undertakings,” Book IV of the Code of
Economic Law allowed them to apply for leniency with regard to the infringements
for which they could be individually sanctioned.®® At the request of the Prosecutor-
General, the Competition College can grant immunity from prosecution to the
individual concerned if this person has contributed to gathering evidence of, and
to identifying the participants in, a prohibited practice, for example by providing
information which the Belgian Competition Authority did not yet have, by
providing evidence of an alleged prohibited practice or by admitting to having
committed the prohibited practice.®’ In this respect, it should be noted that no
distinction is made between immunity from, and reductions of, fines. Individuals
who fulfil the required conditions will always receive full immunity from prosecu-
tion (and thus from fines). In addition, individuals may qualify for immunity from
prosecution regardless of the ranking of their leniency application.

53 Notice on immunity from fines, paras 15 and 20.

%4 Notice on immunity from fines, para. 20, 3), e.

65 Articles IV.1, para. 4 and IV.70, para. 2 Code of Economic Law.

1t is to be expected that the Belgian Competition Authority will amend its Notice on immunity
from fines to encompass the new rules regarding leniency applications introduced by individuals in
the future. As confirmed in a press release of 6 September 2013, until this happens, the Belgian
Competition Authority will apply the Notice on immunity from fines by analogy to leniency
applications filed by individuals.

57 Article IV.46, para. 2 Code of Economic Law.

68 Explanatory Memorandum of the House of Representatives 2012—13, No. 53-2591/001 and
53-2592/001, p. 37.
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As the legislator feared that the introduction of sanctions for individuals could
threaten the existing leniency system for undertakings,®® the legislator expressly
provided that a leniency application filed by an individual does not preclude the
granting of full immunity from fines to the undertaking.”” In the same framework,
the legislator also provided that individuals may be granted immunity from prose-
cution if they co-operate in the framework of the leniency application filed by the
undertaking for which they act.”' Nevertheless, several questions regarding the
relationship between the leniency system for undertakings and that for individuals
remain unanswered.”> For example, should a leniency application filed by an
individual be communicated to the undertaking for which he/she acts? Or should
it be automatically considered as a leniency application on behalf of the undertak-
ing as well (e.g., in the framework of ranking)?

Finally, Book IV of the Code of Economic Law provides that the documents and
observations submitted by the leniency applicant in support of the application may
become part of the investigation file or procedural file after the leniency declaration
has been adopted or immunity has been granted to the individual or undertaking
concerned.”® This implies that access to these documents can be obtained only by the
parties to the investigation, in the same manner as access to the investigation file or the
procedural file. No other access to these documents and observations may be granted,
with the exception of Article IV.69 of the Code of Economic Law.”* With this
provision, the legislator aimed to protect the leniency documents against disclosure
in the light of follow-on actions for damages by third parties. According to the
legislator, the confidentiality of the leniency application is a precondition for the
functioning of the leniency programme, which has proved to be an essential element
in the establishment of cartel infringements. Because an action for damages has a
higher chance of success when the Belgian Competition Authority has already
established an infringement, the legislator considered that the good functioning of
the leniency programme is also to the advantage of the victims of an infringement.”

9 Explanatory Memorandum of the House of Representatives 201213, No. 53-2591/001 and
53-2592/001, p. 15.

70 Article IV.46, para. 5 Code of Economic Law.
71 Article TV .46, para. 2 Code of Economic Law.

72See also A. de Crayencour and D. Gerard, La réforme du droit belge des pratiques restrictives de
concurrence, T.B.M. 2013, p. 139, para. 29.

73 Article TV .46, para. 3 Code of Economic Law.

™ Article TV.46, para. 3 Code of Economic Law. Article IV.69 Code of Economic Law provides
that “For the purposes of the application of Articles 101 and 102 of the TFEU and of Regulation
(EC) n°139/2004 of the Council of 20 January 2004 concerning the control on concentrations of
undertakings, the President, the Competition Prosecutor-General and the officials of the Belgian
Competition Authority may communicate to the European Commission and the competition
authorities of the Member States any de facto or legal elements, including confidential informa-
tion, and if applicable use as means of proof such information obtained from the European
Commission or from the competition authorities of other Member States”.

7 Explanatory Memorandum of the House of Representatives 2012—13, No. 53-2591/001 and
53-2592/001, p. 14.
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This line of thought is, however, contrary to the recent decision of the CJEU in
the Donau Chemie case. After confirming that the effectiveness of [leniency]
programmes could be compromised if documents relating to leniency proceedings
were disclosed to persons wishing to bring an action for damages, the CJEU stated
that this does not necessarily mean that that access may be systematically refused,
since any request for access to the documents in question must be assessed on a
case-by-case basis, taking into account all the relevant factors in the case.”® By
automatically preventing access to any documents received in the framework of a
leniency application, Article 46, para. 3 Code of Economic Law thus seems to
conflict with European law.

The leniency applicant cannot appeal against the leniency declaration by the
Competition College. Whether or not the leniency applicant will be granted immu-
nity or a reduction of the fine will form part of the final decision of the Competition
College on the merits.”” The final decision of the Competition College can be
appealed to the Brussels Court of Appeal.”®

4.2.2 Fundamental and Procedural Rights of the Parties

This section will discuss the way in which the transactional procedures described
above take into account the fundamental and procedural rights of the parties. Given
the importance of the newly introduced settlement procedure, it will mainly focus
on the fundamental and procedural rights in the framework of this procedure.
Where relevant, other transactional procedures will also be discussed.

4.2.2.1 Right Against Self-Incrimination

In the framework of a competition investigation, the Prosecutor may collect all
necessary information from undertakings and associations of undertakings through
requests for information,”” which must be answered by the deadline set by the
Prosecutor. If an undertaking or association of undertakings does not provide the
information by the deadline or if the information supplied is incomplete, inaccurate
or misrepresented, the Prosecutor may demand the information by a reasoned
decision. This decision shall specify the information required and shall set a
deadline for providing it.** In order to ensure compliance with this decision, the

76 CJEU, Case C-536/11, Bundeswettbewerbsbehirde v Donau Chemie AG and others, not yet
published, pts 42—43. See also CJEU, Case C-360/09, Pfleiderer AG v Bundeskartellamt, ECR
2011 I-5161, pt 31.

"7 Explanatory Memorandum of the House of Representatives 201213, No. 53-2591/001 and
53-2592/001, p. 54.

78 Article IV.79 Code of Economic Law.

79 Requests for information may be addressed not only to the complainant or the undertakings or
associations of undertakings that are subject to investigation but also to third parties (e.g.,
competitors, customers or suppliers of the undertaking(s) under investigation).

80 Article TV 41, para. 2 Code of Economic Law.
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Competition College may, during the investigation and at the request of the
Prosecutor, impose periodic penalty payments of up to 5 % of the daily turnover
per day of non-compliance.®' In addition, the Competition College hearing the case
may also impose fines on individuals, undertakings or associations of undertakings
of up to 1 % of their turnover if they, deliberately or by negligence, provide
inaccurate or misleading information in response to a request for information,
provide incomplete information or do not provide the information by the
deadline.®>

As confirmed by the General Court of the European Union, the mere fact that an
undertaking or association of undertakings is obliged to answer purely factual
questions and to produce existing documents does not in itself constitute a breach
of the rights of defence and the right to a fair trial.** However, the General Court
also pointed out that the European Commission may not compel an undertaking to
provide answers which might involve an admission of the existence of an infringe-
ment which it is incumbent on the Commission to prove.** In line with this case law
of the European courts, the Belgian Competition Council has confirmed that the
Prosecutor may not pose questions in such a way that an answer to these questions
could amount to the undertaking or association acknowledging the existence of the
infringement, as this would be in breach of the right against self-incrimination.®

It follows from this that undertakings and associations of undertakings have a
duty to respond to requests for information and to provide the Prosecutor with the
requested documents in a timely manner. Under Belgian competition law, there is
thus no absolute right to remain silent. However, the duty to respond is confined by
the right against self-incrimination. As requests for information may be used in all
investigations carried out by the Belgian Competition Authority, they may also be
relevant in the framework of a transactional procedure (e.g., following a leniency
application or in preparation for the opening of a settlement procedure).

Except in the framework of the Ieniency programme,86 where active
co-operation is explicitly mentioned as a precondition to qualify for leniency,®’
the duty to respond to a request for information does not amount to an obligation on

81 Article IV.73 Code of Economic Law.

%2 Article IV.71 Code of Economic Law.

83GC, Cases T-236/01 and others, Tokai Carbon Co. Ltd and others v Commission, ECR 2004
II-1181, pt 406.

84 GC, Cases T-25/95 and others, Cimenteries CBR and others v Commission, ECR 2000 1I-491, pt
732.

85 See decision of the Competition Council No. 99-RPR-1 of 21 January 1999, FEBIAC, Belgian
Official Gazette 13 March 1999, p. 8,268, para. 20.

86 In this respect, it should be noted that leniency programmes in themselves are not considered to
breach the right against self-incrimination as the leniency programmes do not involve any
compulsion. See R. Allendesalazar, Evidence gathered through leniency: From the prisoner’s
dilemma to a race to the bottom. In: European Competition Law Annual 2009, Hart Publishing
2011, p. 571-572.

87 Notice on immunity from fines, paras 20, 3).
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the undertaking to spontaneously and actively provide all the information and
documents in its possession. Nevertheless, effective co-operation of the undertak-
ing or association of undertakings outside the scope of the leniency notice and
beyond its legal obligation to do so is specifically recognised as a mitigating
circumstance in the framework of the calculation of the fine.*®

4.2.2.2 Presumption of Innocence
When it comes to the presumption of innocence, a distinction should be made
between the various transactional procedures under Belgian law.

In the framework of the Belgian settlement procedure, the undertaking that
wishes to proceed to a settlement must submit a settlement statement in which it
acknowledges its involvement in, and its responsibility for, the infringement held
against it by the College of Competition Prosecutors.*” According to the legislator,
it is an essential element of the settlement procedure that the undertakings
concerned acknowledge the infringement to avoid settlements harming the interests
of third parties that were disadvantaged by the infringement.”® Indeed, third parties
that were disadvantaged by the infringement may be more inclined to pursue
actions for damages against the undertaking concerned if the involvement of the
undertaking in the infringement is established.

In this respect, it should be noted that Article IV.56 of the Code of Economic
Law expressly provides that all documents and data exchanged between the College
of Competition Prosecutors and the undertaking or association of undertakings
concerned are confidential. Although this prevents third parties from using the
information exchanged in the framework of the settlement procedure (e.g., in the
framework of follow-on actions for damages), this does not as such prevent the
Belgian Competition Authority from making use of the information if the settle-
ment procedure is unsuccessful. If the College of Competition Prosecutors decides
to stop the settlement procedure after the undertaking or association concerned has
already acknowledged its involvement in, and responsibility for the infringement
(i.e., after a settlement statement has been made), the question can be asked if the
Prosecutor in charge of the investigation will be able to continue the investigation in
an objective and impartial manner. Given the new monopolistic structure of the
Belgian Competition Authority, some authors also doubted whether it can be
guaranteed that the Competition College will not be aware of the content of the
discussions held earlier during the procedure.”!

8 Guidelines on the calculation of fines juncto paragraph 29 of the European Commission’s
Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation
1/2003, OJ 2006 C 210, p. 1.

8 Article IV.53 Code of Economic Law.

%0 Explanatory Memorandum of the House of Representatives 201213, No. 53-2591/001 and
53-2592/001, p. 38.

°!'See H. Gilliams, Het nieuwe Belgisch mededingingsrecht, T.B.H. 2013, p. 487, para. 28.
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Although, in the framework of the settlement procedure, the College of Compe-
tition Prosecutors continues to carry the burden of finding evidence of the infringe-
ment and must always communicate the objections it believes it can hold against the
undertaking prior to the settlement statement, a precondition for the settlement
procedure to succeed is that the settlement statement contains a reproduction and
acceptance of the infringement identified in the communication of the College of
Competition Prosecutors.®> As this may certainly incentivise undertakings not to
object to the objections and the evidence held against them, this could also be
considered to constitute a breach of the presumption of innocence.””

In the framework of the commitment procedure, Article IV.49 of the Code of
Economic Law expressly states that the decision of the Competition College to
make commitments binding cannot be explained as an adverse acknowledgment of
the undertaking concerned. This means that the undertaking does not acknowledge
the existence of an infringement, nor does it assume any liability for the infringe-
ment, simply by proposing commitments.”* In addition, the decision to make
commitments binding will not establish an infringement by the undertaking. In
theory, the presumption of innocence therefore seems to be adequately protected in
the framework of the commitment procedure.

In practice, however, the Competition College is not obliged to accept the
proposed commitments and may decide to make the envisaged infringement deci-
sion at any time. As Article IV.49 of the Code of Economic Law does not explicitly
protect the statements of the undertaking concerned in the framework of a commit-
ment procedure,” it cannot be guaranteed that these statements will not be used
against the undertaking by the Competition College.

Finally, in the framework of the leniency programme, it should be noted that, by
definition, applying for leniency implies the recognition that an infringement has
been committed. This, however, does not mean that leniency is granted in exchange
for an acknowledgment of guilt but rather in exchange for the provision of evidence
that an infringement has been committed.”® Indeed, in accordance with Article
IV.46, para. 1 of the Code of Economic Law, immunity is granted to an undertaking
that has contributed to prove the existence of the prohibited practice and to identify
the participants. Admitting the prohibited practice is only mentioned as one

2 Article IV.54 Code of Economic Law.

%3 See also L. De Muyter and N. Neyrinck, Une transaction en droit belge de la concurrence?
Approche critiques des propositions de la Direction Générale de la Concurrence et du Ministeére de
I’Economie, T.B.M. 2012, p. 107, footnote 13.

94]. Ysewyn and M. De Backer, Le conditionnel imparfait: verbintenissen en toezeggingen in het
Belgisch mededingingsrecht, T.B.H. 2009, p. 438, para. 37 in fine.

 Article IV.49 Code of Economic law only refers to the decision of the Competition College to
make the commitments binding.

96R. Allendesalazar, Evidence gathered through leniency: From the prisoner’s dilemma to a race
to the bottom. In: European Competition Law Annual 2009, Hart Publishing 2011, pp. 571-572
and M. Chammas, La nouvelle loi: lignes de force et points faibles, T.B.M. 2013, p. 294, footnote
81. See also the Notice on immunity from fines, paras 10, 12 and 15.
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possible way in which the undertaking may contribute to providing evidence of the
existence of an infringement, but it is certainly not the only way. Acknowledgment
of guilt therefore does not seem to be a necessary precondition to qualify for
leniency.

4.2.2.3 Right of the Parties to Know the Case Against Them

In the framework of the settlement procedure, Book IV of the Code of Economic
Law only expressly obliges the College of Competition Prosecutors to communi-
cate its intention to proceed to a settlement to the undertaking or association
concerned in writing.”” For the communication of objections and the minimum
and maximum fine the College of Competition Prosecutors intends to propose,
Book IV of the Code of Economic Law does not contain such an express obligation.
However, for practical reasons, it seems likely that the College of Competition
Prosecutors will also communicate (a summary of) the objections and the minimum
and maximum fine to the undertaking concerned in writing.

Only after settlement discussions have taken place and a settlement statement
has been issued by the undertaking or association concerned will the College of
Competition Prosecutors inform the undertaking of a draft settlement decision in
which the fine will be determined.”® This draft decision must be in writing.
However, other than the fine, it is not clear from the text of Article IV.54 of the
Code of Economic Law what other elements should be mentioned in the draft
decision or if the draft decision should reflect the discussions with the College of
Competition Prosecutors. The same can be said with respect to the final settlement
decision, for which it is only clear that it will contain the fine that is imposed, as
well as the fact that by the adoption of the final settlement decision the investigation
procedure against the undertaking is closed.”

As to the certainty and the predictability of the benefits of the settlement
procedure, it should be noted that for the reduction of the fine to be predictable, it
is indispensable that the undertaking knows up front the amount of the fine for the
quoted infringement and the reduction available for co-operating with the Belgian
Competition Authority in the framework of the settlement procedure.

First, with respect to the amount of the fine for the quoted infringement, it should
be noted that the College of Competition Prosecutors is only obliged to indicate in
its draft decision the minimum and maximum amounts it intends to propose to the
Competition College if the normal investigation procedure were to continue.'” The
Competition College, however, remains free to impose another fine in its final

7 Article IV.52 Code of Economic Law.
98 Article IV.54 Code of Economic Law.

% Article IV.57 Code of Economic Law. See also M. Chammas, La nouvelle loi: lignes de force et
points faibles, T.B.M. 2013, p. 295.

190 Article IV.52 Code of Economic Law. Please note that this Article does not oblige the College
of Competition Prosecutors to specify the parameters that have been used to calculate these
minimum and maximum amounts.
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infringement decision, taking into account the principles set out in the Guidelines
on the calculation of fines.'®! Even if the normal investigation continues, the
College of Competition Prosecutors would, in principle, remain free to propose a
different amount of fine up until the submission of the draft decision to the President
of the Belgian Competition Authority. Therefore, when engaging in settlement
discussions, the undertaking concerned can never be certain of the amount of the
fine that could be imposed for the quoted infringement, were the normal investiga-
tion procedure to continue.

Second, with respect to the reduction that can be granted for co-operating with
the Belgian Competition Authority in the framework of a settlement procedure, it
should be noted that Article IV.54 merely states that the College of Competition
Prosecutors may grant a reduction of up to 10 %. The College of Competition
Prosecutors, however, retains full discretion to determine the exact reduction it is
prepared to grant to the undertaking or association concerned. This also means that
the reduction that may be granted for co-operation in the framework of a settlement
procedure is not certain at the moment when the undertaking commits to engage in
a settlement procedure.

The final amount of the fine, including the reduction for co-operation, that the
College of Competition Prosecutors intends to impose on the undertaking that has
engaged in a settlement procedure will only be communicated to the undertaking at
the moment of the draft settlement decision and thus after the undertaking
acknowledging liability for the infringement. This implies that, in principle, the
College of Competition Prosecutors retains full discretion to decide on the final
amount of the fine after liability has been acknowledged.

4.2.2.4 Right To Be Heard and Access to the File
As both the decision to make commitments binding and the final decision regarding
leniency are, in principle, only taken at the end of the normal investigative and
decision-making phases, the undertaking that has proposed commitments or that
has applied for leniency will, in principle, have similar rights to be heard and
similar rights of access to the investigation and procedural files as the other
undertakings or associations of undertakings whose conduct is subject to the
investigation.'”> However, the situation is somewhat different in the framework
of the settlement procedure.

When an undertaking or association of undertakings indicates that it is prepared
to engage in settlement discussions, the College of Competition Prosecutors will
grant the undertaking or association access to the evidence used to support the

101 please note that para. 36 of the Notice on the method of calculating fines used to recognise the

fact that the infringement was admitted during the investigation or at the latest during the
procedure before the Chamber of the Council as a mitigating circumstance which could be
taken into account by the Competition College when setting the fine. However, in line with the
guidelines of the European Commission, the Guidelines on the calculation of fines no longer
expressly recognise this as a mitigating circumstance.

1925ee, for example, Articles IV.42, para. 4 and IV .45, paras 1 and 5 Code of Economic Law.
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objections that it believes it can hold against the undertaking or association, as well
as to all non-confidential documents and information received during the investi-
gation.'” From the text of Article IV.52 of the Code of Economic Law, it is not
clear whether or not this means that access is granted to the same documents as
would be the case upon the communication of objections in the normal investiga-
tion procedure,'® nor is it clear whether or not the undertaking or association that
engages in a settlement will be able to access the full investigation file.'’> There-
fore, it is currently not possible to assess whether or not the undertaking or
association of undertakings that engages in a settlement procedure (implicitly)
waives its right of full access to the file.'*

Moreover, no formal hearings are held in the framework of a settlement proce-
dure. Rather, the undertaking or association concerned will engage in informal
settlement discussions.

4.2,2.5 Right to Equal Treatment

Book IV of the Code of Economic Law does not provide for a right to equal
treatment of undertakings or associations of undertakings whose conduct is subject
to the same investigation by the Belgian Competition Authority when it comes to
the opening of a settlement procedure. Moreover, Book IV of the Code of Eco-
nomic Law does not regulate the situation in which not all of the undertakings or
associations of undertakings to whom the opening of a settlement procedure has
been proposed are prepared to engage in settlement discussions. The College of
Competition Prosecutors will thus retain full discretion to decide whether or not and
to whom it will propose the opening of a settlement procedure and, if certain
undertakings decline to engage in settlement discussions, whether or not it will
continue the settlement procedure with respect to the other undertakings.'®’

In exercising this discretion, the College of Competition Prosecutors may, for
example, be guided by the fact that, when a settlement procedure is opened in
parallel to a normal investigation procedure, the procedural efficiencies which are
inherent to the settlement procedure will not have full effect or that the outcome of
the normal procedure might compromise the validity of the settlement concluded

103 Article IV.52 Code of Economic Law.

104 Compare the text of Article IV.42, para. 4 Code of Economic Law with the text of Article IV.52
Code of Economic Law.

193 See J. Ysewyn, M. Van Schoorisse and E. Mattioli, De Belgische Mededingingswet 2013 — Een
praktische en kritische analyse, Antwerp, Intersentia, 2013, p. 82, footnote 284, with reference to
A. de Crayencour and D. Gerard, La réforme du droit belge des pratiques restrictives de concur-
rence, T.B.M. 2013, p. 134, paras 12—13.

106 Gee also M. Chammas, La nouvelle loi: lignes de force et points faibles, T.B.M. 2013, p. 296.
1971t should be noted that the European Commission seems rather hesitant to engage in so-called
hybrid procedures in which a settlement procedure is opened with some parties in parallel to a
normal investigation procedure of other parties. See Memorandum issued by the European
Commission on 19 May 2010, MEMO/10/201, Antitrust: Commission adopts first cartel settle-
ment decision—questions & answers.
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with other undertakings.m8 However, all these considerations do not seem to be of
such a nature as to deny an undertaking the benefits of a settlement just because
other undertaking(s) are not prepared to do so.

4.2.2.6 Right to an Impartial Decision-Making

Since the entry into force of Book IV of the Code of Economic Law, the Belgian
Competition Authority has formed a single administrative body. However, this does
not prejudice the fact that the investigative and decision-making powers are still
separated between the College of Competition Prosecutors on the one hand and the
Competition College on the other hand. In principle, as the decision-making body,
the Competition College therefore has the exclusive competence to make infringe-
ment decisions and to establish the amount of the fine to be imposed on the
infringing undertaking or association of undertakings.

Nevertheless, in the framework of the Belgian settlement procedure, both the
competence to open the settlement procedure and the competence to take the final
settlement decision, including establishing the infringement and the amount of
the fine, are granted to the College of Competition Prosecutors (i.e., the investi-
gative body).'" As this means that the investigative body not only negotiates but
also decides on the final settlement, the right to an impartial judge seems to be
impaired.

Moreover, the current institutional organisation of the settlement procedure
creates a difference in treatment between undertakings fined in the framework of
a normal infringement procedure and undertakings fined in the framework of a
settlement procedure. This difference in treatment cannot be remedied simply by
referring to the fact that the final settlement decision of the College of Competition
Prosecutors counts as a decision of the Competition College.''” Therefore, the
legitimacy of this difference in treatment can also be questioned.'"'

4.2.2.7 Right to Trial

Article IV.79, para. 1 of the Code of Economic Law gives an exhaustive list of the
decisions of the College of Competition Prosecutors and the Competition College
which can be appealed against to the Brussels Court of Appeal. It follows from this
list that neither the parties concerned in the decision nor interested third parties' ' can

appeal against (1) the decision of the Competition College to adopt a leniency

1081, De Muyter and N. Neyrinck, Une transaction en droit belge de la concurrence? Approche
critiques des propositions de la Direction Générale de la Concurrence et du Ministére de
I’Economie, T.B.M. 2012, p. 116, para. 62 ff. and the case law of the European Commission
and the OFT cited there.

109 Articles IV.51 and IV.57 Code of Economic Law.

!0 Article TV.57 Code of Economic Law.

" See also L. De Muyter and N. Neyrinck, Une transaction en droit belge de la concurrence?
Approche critiques des propositions de la Direction Générale de la Concurrence et du Ministére de
I’Economie, T.B.M. 2012, p. 112, para. 38.

12 Article IV.79, para. 3 Code of Economic Law.
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declaration,'™ (2) the decision of the Competition College to make commitments
binding,'"* (3) the settlement decision of the College of Competition Prosecutors." ">

Article IV.57 of the Code of Economic Law expressly states that the undertaking
or association of undertakings concerned cannot lodge an appeal with a higher court
against the final settlement decision. Moreover, the undertaking or association
concerned cannot appeal against decisions of the College of Competition
Prosecutors to open or (dis)continue a settlement procedure.

This exclusion of the right to appeal against the final settlement decision is
debatable for several reasons. First, the final settlement decision is assimilated to a
final decision of the Competition College in the sense of Article IV.48 of the Code of
Economic Law."'® As decisions of the Competition College may be appealed to the
Brussels Court of Appeal,''” it is hard to see why no appeal is possible against the final
settlement decision of the College of Competition Prosecutors. Second, the fact that
the undertaking acknowledges its involvement and responsibility for the infringement
and accepts the fine (and therefore can evidently not appeal against the decision on
these grounds) does not mean that the undertaking does not have any interest in
appealing against the settlement decision on other grounds (e.g., procedural grounds).
Third, the settlement procedure can be qualified as an administrative decision by
virtue of which a fine is imposed on an undertaking or association of undertakings. In
light of Article 6 of the European Convention of Human Rights and Article 47 of the
Charter of Fundamental Rights of the European Union, which both protect the right to
a fair trial, such decisions should be open to appeals to a court that has full jurisdiction
and the power to overturn the decision on points of fact and law."'® Finally, it should
be noted that, in light of the right to an effective remedy and a fair trial, the European
Commission has added a right of appeal to the European settlement procedure.'"”

If a right of appeal against the final settlement decision were to be introduced
under Belgian competition law in the future, the Brussels Court of Appeal seems to
be the most adequate court to deal with these appeals. Not only does it already have
a lot of experience in dealing with appeals against decisions made by the Belgian
Competition Authority, but in accordance with the requirement set by the European
Court of Human Rights, the Brussels Court of Appeal also has full jurisdiction in
these matters.'*"

113 Article IV.46 Code of Economic Law.
114 Article IV.49 Code of Economic Law.
115 Article IV.57 Code of Economic Law.
116 Article IV.57 Code of Economic Law.
17 Article V.79, para. 1 Code of Economic Law.

18y udgment of the European Court of Human Rights of 4 March 2004, Sylvester’s Horeca Service
v. Belgium, www.echr.coe.int, pts 25-27. See also judgment of the European Court of Human
Rights of 27 September 2011, A. Menarini Diagnostics S.R.L. v. Italy, www.echr.coe.int.

19 See Article 41 of the European Commission’s Notice on the conduct of settlement procedures
in view of the adoption of decisions pursuant to Article 7 and Article 23 of Regulation 1/2003 in
cartel cases, OJ 2008 C 167, p. 1.

120 Article TV.79, para. 2 Code of Economic Law.
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4.2.3 Rights of Third Parties

4.2.3.1 Right To Be Heard and Access to File

In the framework of the Belgian settlement procedure, all documents and data
exchanged between the College of Competition Prosecutors and the undertaking or
association of undertakings concerned remain confidential.'?' Tt follows from this
that third parties do not have access to the document containing the objections
communicated by the College of Competition Prosecutors to the undertaking or
association of undertakings concerned or to any other documents or data contained
in the investigation file.'** Moreover, third parties do not have any right to be heard
during the settlement procedure.

In the framework of the commitment procedure, Book IV of the Code of
Economic Law also does not provide a right for third parties to be heard regarding
proposed commitments. However, given the interests that certain third parties may
have, it seems reasonable that interested third parties should at least be offered an
opportunity to formulate written observations regarding the proposed
commitments.'?® In this respect, it should be noted that the Competition College
may always decide to put the proposed commitments to a ‘market test’ by
requesting the major competitors and customers on the relevant market to formulate
their remarks.

Finally, with respect to the leniency procedure, it should be noted that third
parties do not have access to the documents and observations submitted by the
leniency applicant.'** Nevertheless, interested parties may be granted access to the
non-confidential versions of the draft decision submitted by the Prosecutor to the
President of the Competition Authority and the final decision of the Competition
College, which will both inevitably contain references to the documents and
observations submitted by the leniency applicant.'*

121 Article IV.56 Code of Economic Law.

122 please note that under the normal investigation procedure, the complainant and other third
parties that are heard by the Competition College can be granted access by the Competition
College to a non-confidential version of the draft decision submitted by the Prosecutor to the
President of the Competition Authority. The complainant and the other third parties that are heard
by the Competition College will not be granted access to the investigation and procedural file,
unless the President would decide otherwise with respect to the procedural file. See Article IV.45,
paras 1 and 2 Code of Economic Law.

123 See in this respect J. Ysewyn and M. De Backer, Le conditionnel imparfait: verbintenissen en
toezeggingen in het Belgisch mededingingsrecht, T.B.H. 2009, p. 448, para. 94 in fine. See also
Article 27, para. 4 of Regulation 1/2003 for the extensive publication measures imposed on the
European Commission in the framework of the European commitment procedure.

124 Article V.46, para. 3 Code of Economic Law.

125 Articles IV.45, para. 1 and 1V.65 Code of Economic Law. See also H. Gilliams, Het nieuwe
Belgisch mededingingsrecht, T.B.H. 2013, p. 487, para. 25.
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4.2.3.2 Right to Trial

Article IV.79 of the Code of Economic Law does not provide interested third parties
with a right to appeal against (1) the decision of the Competition College to adopt a
leniency declaration, (2) the decision of the Competition College to make
commitments binding, (3) the settlement decision of the College of Competition
Prosecutors. 2

4.2.3.3 Confidentiality and Publicity of the Transactional Solutions

It follows from Articles IV.46, para. 3, and IV.56 of the Code of Economic Law that
documents and data submitted by the leniency applicant or by the undertaking
concerned in the framework of a leniency application or a settlement procedure
cannot be communicated to third parties, i.e. possible claimants in actions for
damages. In addition, it is not yet clear which elements of the settlement will be
published in the final settlement decision. Although these factors do not prevent
third parties from launching actions for damages against an infringing undertaking
as such, they could serve to aggravate the burden of proof on third parties and
therefore could be considered as dissuasive to the parties that have suffered
damages as a result of a competition law infringement.

4.3 Remedies in the Framework of Merger Control
4.3.1 Overview of the Merger Control Procedure

This section will discuss the possibility of negotiating remedies in the framework of
the Belgian merger control procedure (see Sect. 4.3.1.1), as well as the way in
which the negotiated remedies are subsequently enforced (see Sect. 4.3.1.2).

4.3.1.1 Negotiation of Remedies

The Belgian merger control system, which requires a pre-merger notification and
approval for all concentrations above the legal thresholds,'?” allows commitments
or remedies to be proposed by the undertakings concerned in both phase I and phase
IT of the merger control proceedings. As is the case for commitments in cases
concerning restrictive agreements or abuse of dominance, the initiative to propose
commitments in merger control cases must always come from the parties
concerned.'?®

126 Article IV.79, para. 3 Code of Economic Law.

127 See Articles IV.6 to IV.8 Code of Economic Law for the conditions and thresholds above which
concentrations are notifiable to the Belgian Competition Authority.

128 judgment of the Brussels Court of Appeal of 15 September 2005, IMP/Rossel & CielDe
Persgroep/Editco, Jaarboek Handelspraktijken en Mededinging 2005, para. 30, in which the
court confirmed that the Competition College is in principle only competent to accept
commitments proposed by the parties themselves.



4 Belgium 127

Concentrations which are notifiable under Belgian law must be notified to the
Prosecutor-General.'?’ Upon receipt of the notification, or if the information to be
provided is incomplete, upon receipt of the complete information, the Prosecutor
designated by the Prosecutor-General begins his investigation.'** Within 25 work-
ing days of the complete notification being submitted to the Prosecutor-General, the
Prosecutor shall submit a reasoned draft decision to the President of the Competi-
tion Authority, together with the file of the documents and data on which the
Prosecutor based his draft decision. This deadline is extended by a further 5 working
days in cases where commitments have been proposed.’*' At the same time, the
Prosecutor must also transmit a copy of the draft decision to the notifying parties
and, after business secrets and confidential information have been removed, to the
representatives of the largest employee representative organisation of the
undertakings involved and must inform them that they may consult the file and
obtain a copy thereof at the secretariat.'*

If the Prosecutor considers that effective competition on the Belgian market or
on a substantial part of it would be significantly impeded by the merger, amongst
others by creating or strengthening a dominant position, he must inform the
undertakings concerned at least 5 working days before submission of the reasoned
draft decision to the President of the Competition Authority. The undertakings then
have 5 working days to propose commitments with a view of obtaining a decision
that the concentration is admissible.'** As the undertakings must be placed in a
position where they can propose commitments that satisfy the concerns of the
Prosecutor, it seems to be essential that the Prosecutor clearly explains his concerns
towards the undertakings. The Prosecutor must hear the undertakings regarding the
proposed commitments and must adopt a position on the commitments in his draft
decision.'**

At least 10 working days after the draft decision is sent to the notifying parties,
the Competition College designated to deal with the case must organise a
hearing.'* The Competition College shall hear the undertakings concerned and,
when it deems necessary, any individual or company that it has summoned or any

129 Article IV.10, para. 1 Code of Economic Law.

130 Article IV.58, para. 1 Code of Economic Law.

131 Article IV.58, paras 3 and 4 Code of Economic Law.

132 Article TV.58, para. 5 Code of Economic Law.

133 Article V.59 Code of Economic Law. It should be noted that the proposal of commitments can
in principle not be regarded as an acknowledgment by the undertakings concerned of the
competition concerns of the Prosecutor. See D. Vandermeersch, De mededingingswet, Kluwer
2007, p. 379. See to the contrary: Decision of the Competition Council No. 2002-C/C-89 of
18 December 2002, Belgacom/De Post—BPG e-Services, Belgian Official Gazette 1 October
2003, p. 48,092, pt 4.

134 Article TV.59 Code of Economic Law. In practice, the Prosecutor will often also ‘market test’
the proposed commitments by asking the opinion on the commitments to the most important
players on the market.

133 Article TV.60, para. 1 Code of Economic Law.
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third party that can demonstrate an interest."*® The undertakings concerned may
submit their written observations to the Competition College (with a copy to the
Prosecutor) until at the latest the day before the hearing. However, they may not add
additional documents to the file that were not submitted during the investigation by
the Prosecutor, except for evidence of a fact or an answer to objections of which
they have not yet been informed."?’

The Competition College must come to a final decision on the proposed merger
within 40 working days after the day following the day on which the complete
notification was received by the Prosecutor-General. This deadline is extended by
15 working days when the undertakings concerned have proposed commitments. '
If the Competition College wishes to take into consideration conditions and/or
obligations to ensure respect of the proposed commitments that have not yet been
discussed by the Prosecutor in the draft decision,139 the undertakings concerned and
the Prosecutor shall be heard on this point and shall have at least 2 working days to
communicate their views. In this respect, it should also be noted that the notifying
undertakings have the right to modify the merger (e.g., by proposing new, amended
or additional commitments) up to the time when the Competition College has made
its reasoned decision.'*’ In any case, the Competition College retains full discretion
to decide whether or not the proposed commitments can be accepted.

In its reasoned decision, the Competition College may decide (1) that the merger
is permissible, eventually subject to conditions and/or obligations intended to
ensure that the undertakings concerned respect the proposed commitments;

135 n this respect Article IV.60, para. 2 Code of Economic Law expressly provides that in the
economic sectors placed under the control or supervision of a public body or another specific
public institution, these bodies or institutions shall be deemed to have a sufficient interest. In
addition, the chief economist and the general counsel shall be deemed to have a sufficient interest
in all cases. Finally, also the members of the supervisory or executive bodies of the undertakings
concerned, as well as the representatives of the most representative employee organisation of those
undertakings, or those that they designate, shall be deemed to have a sufficient interest.

137 Article V.60, para. 2 Code of Economic Law. Especially in cases in which new commitments
would be proposed after submission of the draft decision, the fact that no new documents may be
added to the file may have undesired consequences. Indeed, in order to duly analyse the effective-
ness of new commitments, the Competition College may need additional documents (e.g., market
studies) to be submitted. See H. Gilliams, Het nieuwe Belgisch mededingingsrecht, T.B.H. 2013,
p. 493, para. 50.

138 Article IV.61, para. 2 in fine Code of Economic Law. The deadlines may only be extended at
the request of the notifying parties and only for the duration proposed by them. The Competition
College shall in each case grant an extension of 15 working days and an additional hearing if the
notifying parties so request. See Article IV.61, para. 3 Code of Economic Law.

139 please note that the Competition College can only impose certain conditions and/or obligations
to ensure that proposed commitments will be respected (e.g. deadlines, reporting obligations,
periodic penalty payments, etc.), but that it cannot introduce new commitments that have not been
proposed by the parties.

140 Article IV.61, para. 2, 1° Code of Economic Law. By virtue of this provision, it seems that the
undertakings concerned also remain free to withdraw the proposed commitments. See
D. Vandermeersch, De mededingingswet, Kluwer, 2007, p. 385.
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(2) that the merger is permissible because the undertakings concerned do not
together control more than 25 % of any relevant market (through horizontal or
vertical relationships); or (3) that there are serious doubts about the permissibility of
the merger which requires the initiation of phase II proceedings.'*' If no decision is
made by the specified deadline, the merger will be deemed permissible.'**

If phase II proceedings are initiated, the Prosecutor must carry out a supplemen-
tary investigation and submit a supplementary draft decision to the Competition
College.'** No later than 20 working days after the decision to initiate phase II
proceedings, the notifying undertakings may provide the Prosecutor with
commitments, aiming at a decision of permissibility of the merger.'** The supple-
mentary draft decision must be submitted to the Competition College within
30 working days of the decision of the Competition College to initiate phase II
proceedings. This deadline shall be extended by a period equal to that used by the
notifying parties to propose their commitments.'*’

Within 10 working days of the supplementary draft decision being filed, the
undertakings concerned and the intervening parties may submit their written
observations to the Competition College (with a copy to the Prosecutor and the
other intervening parties). However, as is the case in phase I, they may not add
additional documents to the file that were not submitted during the investigation by
the Prosecutor, except if they are evidence of a fact or an answer to objections of
which they had not yet been informed.'*® Following the submission of these written
observations, the Prosecutor has 5 working days to submit an additional draft
decision, a copy of which will again be sent to the notifying parties and to the
representatives of the largest organisation representing the employees of the
undertakings involved. The undertakings concerned have until the day before the
hearing to submit their written observations to the Competition College (with a
copy to the Prosecutor), but again no additional documents may be added to the file.
At this point, any additional observations made by the intervening parties must be
excluded from the debate.'*’

The hearing and the decision-making procedure of the Competition College in
phase II is identical to that in phase I.'** The Competition College must take a
decision on whether or not to authorise the merger within 60 working days of its

141 Article IV.61, para. 2 Code of Economic Law.
142 Article IV.61, para. 2 Code of Economic Law.
143 Article V.62, para. 1 Code of Economic Law.

1%41n this respect, it should be noted that commitments proposed during phase I proceedings may
still be relevant in the framework of phase II proceedings. See decision of the Competition Council
No. 2008-C/C-16 of 25 April 2008, Tecteo/Brutélé—Cdble Wallon, Belgian Official Gazette
11 June 2006, p. 29,430, pts 36 and 40-41.

145 Article 1V.62, para. 2 Code of Economic Law.
146 Article IV.62, para. 3 Code of Economic Law.
147 Article TV.62, para. 4 Code of Economic Law.
148 Article TV.62, para. 5 Code of Economic Law.
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decision to initiate the phase II procedure. This deadline shall be extended by a
period equal to that used by the notifying parties to propose commitments. The
concentration shall be approved if no decision is taken by the deadline. The
deadline may only be extended at the express request of the parties and for a period
that may not exceed the period proposed by them. In any case, the Competition
College must grant an extension of 20 working days, as well as a new hearing, if so
requested by the notifying parties, in order to allow them to present new
commitments.

As is the case under European competition law, under Belgian competition law
both behavioural and structural remedies have been accepted in the framework of
merger control proceedings in the past. In most cases, however, the Belgian
Competition Authority seems to be more inclined to impose behavioural remedies,
such as the commitment to terminate exclusivity agreements,'>” the commitment to
provide access to infrastructure,'”' the commitment to continue to offer a certain
product range,'>” the commitment to terminate co-operation agreements with
competitors,153 the commitment to facilitate access to the market for
competitors,154 the commitment not to engage in tying or bundling,'* etc. Never-
theless, in some cases, structural remedies have also been imposed.156

4.3.1.2 Enforcement of Remedies

The Competition College may subject its approval of a merger to conditions and/or
obligations intended to ensure that the undertakings concerned respect the proposed
commitments."”” These conditions or obligations may exist in the imposition of, for

149 Article V.62, para. 6 Code of Economic Law.

150 See, e.g., decision of the Competition Council No. 2006-C/C-20 of 9 October 2006, Autogrill/
Carestel, Belgian Official Gazette 28 November 2006, p. 65,976.

151 See, e.g., decision of the Competition Council No. 2003-C/C-89 of 12 November 2003, Telenet
Bidco/Canal+, Belgian Official Gazette 6 May 2004, p. 37,071.

152 See, e.g., decision of the Competition Council No. 2010-C/C-08 of 25 March 2010, Mobistar/
KPN Belgium Business, Belgian Official Gazette 23 April 2010, p. 22,872 and decision of the
Competition College No. BMA-2013-C/C-03 of 25 October 2013, Mediahuis, Belgian Official
Gazette 28 November 2013, p. 92,644.

153 See, e.g., decision of the Competition Council No. 97-C/C-25 of 17 November 1997, Kinepolis,
Belgian Official Gazette 5 February 1998, p. 3,276.

154 See, for example, decision of the Competition Council No. 2002-C/C-89 of 18 December 2002,
Belgacom/De Post—BPG e-Services, Belgian Official Gazette 1 October 2003, p. 48,092.

153 See, e.g. decision of the Competition Council No. 2012-C/C-31 of 31 August 2012, Swissport/
Flightcare, Belgian Official Gazette 28 September 2013, p. 59,938.

156 See, e.g., decision of the Competition Council No. 2008-C/C-59 of 7 November 2008,
Belgacom/Scarlet, Belgian Official Gazette 17 December 2008, p. 66,900; decision of the Com-
petition Council No. 2011-C/C-55 of 23 December 2011, Belgacom/Wireless Technologies,
Belgian Official Gazette 16 February 2012, p. 11.173; and decision of the Competition College
No. BMA-2013-C/C-02 of 24 October 2013, Autoveiligheid/Koninklijke Belgische Touring Club,
Belgian Official Gazette 3 December 2013, p. 95,502.

157 Article TV.61, para. 2 Code of Economic Law.
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example, a time period during which behavioural remedies will apply, a way in
which structural remedies should be realised (e.g., deadlines, selling arrangements,
reporting obligations, etc.) or periodic penalty payments that may become due
when certain commitments are not respected. 158

If a decision to approve a merger made by the Competition College is not
complied with, the Prosecutor can open an investigation, on his own initiative or
following a complaint by a third party.'*® In accordance with Article IV.70 of the
Code of Economic Law, in case of non-compliance the Competition College may
impose a fine on the undertakings concerned of up to 10 % of their turnovers. In
addition, the Competition College may impose periodic penalty payments on the
undertakings concerned for non-compliance with its decision of up to 5 % of their
average daily turnover, per day of non-compliance. As is the case under European
competition law, non-compliance could also deprive the undertakings concerned of
the advantage of the approval of the merger.'®

The decision of the Competition College to accept the proposed commitments
and to approve the merger is, in principle, final. Nevertheless, the Competition
College sometimes allows the undertakings concerned to request the revision or
withdrawal of the accepted commitments after a certain period of time or if their
enforcement is no longer justified.'®" It is also possible that the undertakings
concerned are required to request a revision because they are no longer in a position
to comply with the accepted commitments. ' It should be noted that Book IV of the
Code of Economic Law does not provide any procedural framework to be followed
if commitments are withdrawn or revised, leaving the Competition College with
full discretion in this respect. In practice, the undertakings concerned will address a
request for revision to the Competition College, which in turn will ask the Prosecu-
tor to conduct market research and to submit a reasoned report and investigation file
on the proposed revision. In this respect, the Brussels Court of Appeal confirmed
that the revision or withdrawal of commitments should be accompanied by an

158 See D. Vandermeersch, De mededingingswet, Kluwer, 2007, p. 394.

In this respect, it is very important that commitments are published in full in an annex to the
approval by the Competition College, allowing third parties to effectively evaluate whether or not
the proposed and accepted commitments are indeed complied with. This is all the more true for
commitments imposing behavioural remedies on the undertakings concerned, as these remedies
require continuous supervision.

160 Gee also D. Vandermeersch, De mededingingswet, Kluwer, 2007, p. 454.

161 See, e.g., decision of the Competition Council No. 97-C/C-25 of 17 November 1997, Kinepolis,
Belgian Official Gazette 5 February 1998, p. 3,276, and decision of the Competition Council
No. 2003-C/C-89 of 12 November 2003, Telenet Bidco/Canal+, Belgian Official Gazette 6 May
2004, p. 37,071.

162 5ee, e.g., decision of the Competition Council No. 2012-C/C-03 of 31 January 2012, Belgacom/
Wireless Technologies, Belgian Official Gazette 16 February 2012, p. 11,190, in which Belgacom
requested (and was granted) a revision of the structural remedies that had been imposed because
one of the points of sales that should have been sold in accordance with these remedies had been
closed between the decision of the Competition Council and the closing of the transaction.
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investigation equivalent to the investigation carried out when the merger was
approved.'®?

4.3.2 Fundamental and Procedural Rights

This section will briefly discuss the right to be heard and the right to access the file
(see Sect. 4.3.2.1) and the right to trial (see Sect. 4.3.2.2) in the framework of the
Belgian merger control procedure.

4.3.2.1 Right To Be Heard and to Access the File

The Belgian merger control procedure gives the undertakings concerned the right to
be heard in relation to the proposed commitments at various stages of the procedure.
When commitments are proposed in phase I, the Prosecutor must first hear the
undertakings concerned regarding the proposed commitments before adopting a
position in his draft decision.'® The undertakings concerned must also be heard by
the Competition College.'® If the Competition College in its decision wishes to
take into consideration conditions and/or obligations that have not yet been dealt
with by the Prosecutor in the draft decision, an additional hearing will be held
during which the undertakings concerned can present their views on these
conditions and/or obligations.'®® If commitments are proposed in phase II, the
undertakings concerned must be heard by the Competition College.'®’

In addition, the Belgian merger control procedure also provides interested third
parties with the right to be heard by the Competition College, both in phase I and in
phase II, and this irrespective of whether commitments have been proposed or
not.'® In practice, interested third parties must submit a written request to the
Competition College in which they substantiate their interest. Although the right of
interested third parties to be heard is recognised explicitly, whether this also means
that third parties must have access to the file has been subject to debate.

The Belgian Supreme Court (Cour de Cassation) has ruled that the former
Belgian Competition Act (and by extension also Book IV of the Code of Economic
Law) does not grant interested third parties an automatic right of access to the file,
and this irrespective of whether commitments have been proposed or not. However,
this is put into perspective by adding that interested third parties could be granted

'3 Decision of the Brussels Court of Appeal of 18 March 2008, Federatie van Cinema’s van
Belgi¢ VZW, not published. See also J. Ysewyn and M. De Backer, Le conditionnel imparfait:
verbintenissen en toezeggingen in het Belgisch mededingingsrecht, T.B.H. 2009, p. 436, para. 31.

164 Article IV.59 Code of Economic Law.
165 Article V.60, para. 2 Code of Economic Law.
166 Article IV.61, para. 2, 1° Code of Economic Law.

167 Article TV.62, para. 5 juncto Article TV.60, para. 2 Code of Economic Law. Please note that in
phase II the Prosecutor is not obliged to hear the undertakings concerned regarding the proposed
commitments.

198 Article IV.62, para. 5 juncto Article IV.60, para. 2 Code of Economic Law.
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limited access to the draft decision of the Prosecutor and to certain documents in the
investigation file if this is strictly necessary to allow them to present their views on
the proposed transaction in a useful way. The Competition Council must assess the
need for access on a case-by-case basis, taking into account the usefulness of the
views of the interested third party to assess the proposed merger, the confidential
nature of the documents in the file and the necessity to take a decision within strict
time limits.'®® In this respect, it seems reasonable that interested third parties that
explicitly request access must at least be granted access to a non-confidential
version of the proposed commitments and those parts of the draft decision that
discuss them.'”"

Finally, Book IV of the Code of Economic Law does not provide interested third
parties with the right to be heard on conditions and/or obligations that have not yet
been dealt with by the Prosecutor in the draft decision. Nevertheless, the Brussels
Court of Appeal has confirmed that the Competition College must also hear
interested third parties before making these commitments binding.'”’

4.3.2.2 Right to Trial

Book IV of the Code of Economic Law expressly provides a right to appeal to the
Brussels Court of Appeal against the decisions of the Competition College to
approve mergers.'’> Appeals can be lodged by the undertakings concerned or by
any interested third party that was heard by the Competition College in the
framework of the merger control procedure.'”® The Brussels Court of Appeal
does not have full jurisdiction in this respect but will only rule on the contested
decision with the power of annulment.'”*

169 judgment of the Cour de Cassation of 22 January 2008, Tecteo/Brutele—Cdble Wallon, T.B.H.
2008, p. 350, pts 19-29.

1707, Ysewyn and M. De Backer, Le conditionnel imparfait: verbintenissen en toezeggingen in het
Belgisch mededingingsrecht, T.B.H. 2009, p. 432, pt 18. This also seems to be in line with the
decisional practice of the Belgian Competition Authority. See, for example, decision of the
Competition Council No. 2008-C/C-16 of 25 April 2008, Tecteo/Brutele—Cdble Wallon, Belgian
Official Gazette 11 June 2008, p. 29,374, pt 5; decision of the Competition Council No. 2008-C/C-
59 of 7 November 2008, Belgacom/Scarlet, Belgian Official Gazette 17 December 2008, p. 66,900,
pt 15; and decision of the Competition Council No. 2011-C/C-55 of 23 December 2011,
Belgacom/Wireless Technologies, Belgian Official Gazette 16 February 2012, p. 11,173.

171 Judgment of the Brussels’ Court of Appeal of 15 September 2005, IMP/Rossel & CielDe
Persgroep/Editco, Jaarboek Handelspraktijken en Mededinging 2005, p. 832, pt 30.

172 Article 1V.79, para. 1 Code of Economic Law.

173 Article V.79, para. 3 Code of Economic Law.

174 Article TV.79, para. 2 Code of Economic Law.
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4.4 Conclusion and Recommendations

The introduction of a formal settlement procedure under Belgian law and the
further elaboration of the existing commitment and leniency procedures by Book
IV of the Code of Economic Law can, in my opinion, only be welcomed. Indeed,
the transactional procedures may not only help to reduce the length of the
proceedings before the Belgian Competition Authority (and therefore also the
procedural costs) but may also enhance the enforcement of Belgian competition
law in general by allowing the Belgian Competition Authority to better allocate its
resources. However, in practice, it remains to be seen whether the transactional
procedures under Belgian law will prove to be as effective as they are under
European competition law.

The potential success of the transactional procedures depends to a great extent
on the existence of a real risk that the infringing undertaking will be sanctioned for
its conduct if a normal decision-making procedure were to be followed instead of a
transactional procedure (i.e., the so-called deterrent effect of competition law). The
higher the risk that a substantial fine may be imposed on the infringing undertaking,
the higher the incentive will be for the infringing undertaking to try to reach a
transactional resolution with the Belgian Competition Authority. In this respect, the
procedural changes introduced by Book IV of the Code of Economic Law (e.g.,
individual sanctions, more efficient procedures, etc.) only seem to enhance the
deterrent effect of Belgian competition law and thus possibly also the potential
success of the transactional procedures.

This being said, the current procedural framework surrounding the various
transactional procedures under Belgian competition law still seems to contain
several important gaps with respect to the protection of due process and fundamen-
tal rights of the parties concerned, as well as of third parties. In my view, it is, for
example, particularly regrettable that the benefits of engaging in settlement
discussions are rather unpredictable up front and that there is no right to appeal
the final settlement decision by the College of Competition Prosecutors. Moreover,
the limited rights of interested third parties to access the file or give their
observations with respect to the proposed transactional resolutions may seriously
harm the interests of those that are disadvantaged by a competition law infringe-
ment. As the Belgian Competition Authority has not yet taken many decisions in
transactional procedures (with the exception of merger control cases), it remains to
be seen whether or not some of these procedural gaps will be resolved in practice. If
not, it might be highly recommended for the legislator to rethink some of the
procedural aspects concerning the transactional procedures and to formalise them
into the text of Book IV of the Code of Economic Law.
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5.1 Introduction

Transactional institutions for administrative and criminal investigations have been
in place in Brazil, in a modern form, since the early 1990s. Ever since, the use of
such instruments by the authorities (e.g., public prosecutors, Government,
agencies) has grown and became regarded as a valuable tool for law enforcement.
Nonetheless, because of the country’s legal tradition, many practitioners still see
transactional institutions as deviations from the ‘public interest’ and the ‘rule of
law’, although this opinion is becoming much less common than it was in the past.

In Brazil, transactional resolutions are not limited to competition law proceedings;
they were actually initially adopted to solve, prior to the beginning of litigation,
environmental, consumer and public interest matters (collective redress, for example)
by public prosecutors in a timely and cost-effective manner for both the Government
and private parties (what became known as Termos de Ajustamento de Conduta).

In the field of criminal law—emulating some types of “plea bargaining”
arrangements existing in other jurisdictions—the proceeding is also acceptable in
Brazil for less serious crimes and other misdemeanours (transacao penal), if the
prosecution, the Court and the defendant(s) agree to the terms of the alternative
sanctions that can be imposed to criminals.

Competition law enforcement in Brazil is based on Law no. 12,529/2011 (the
“Competition Law”) and is carried out by the Brazilian Council for Economic Defense
(“CADE”, in its Portuguese acronym). However, there is a palpable tendency for the
dissemination of competition-related judicial claims because of (i) the criminal
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prosecution of local, small cartels (which is the only competition infringement in
Brazil that is also considered a crime); (ii) direct damage claims for competition
infringements by harmed parties; or (iif) class actions for damages by public
prosecutors.

In this context, transactional proceedings set out in the Competition Law are
basically (i) leniency applications, (i) cease-and-desist commitments and (iii)
negotiated merger remedies and are negotiated and enforced by the CADE. These
proceedings may directly impact the involved parties in both criminal and civil
proceedings, and vice versa.

As such, considering a leniency application, for instance, criminal amnesty is
also provided for by the Competition Law if a leniency agreement is executed and
implemented before the prosecutor in charge of the matter proposes a criminal
indictment. On the other hand, the admission on anticompetitive conduct through
leniency application could be negative, in the sense that it could facilitate civil
claims against the whistleblower.

The arguments put forward by competition authorities in favour of transactional
procedures are basically related to the effectiveness of the enforcement of the law,
regarding the speed of the procedure, and the rational use of the CADE’s resources.
In certain cases, the CADE has advocated that transactional resolutions, such as
cease-and-desist commitments in cartel cases, would (i) protect consumer interests,
(ii) facilitate the investigations (since the CADE may benefit from the applicant’s
cooperation) and (iii) save public resources and time spent on the investigation. On
the other hand, arguments against similar transactional procedures are that (i)
transactional procedures may lead to violations of rights, especially rule of law
principles (e.g., ne bis in idem, impartial judge, right against self-incrimination and
presumption of innocence), and (i7) in the case of leniency agreements, there is no
legal guarantee that the whistleblower will not be prosecuted or subjected to
sanctions from authorities from other jurisdictions.

Thus, transactional procedures reduce the duration of the investigations quite
significantly, especially because, in Brazil, the CADE can take 4 to 5 years to issue
a decision at the administrative level (i.e., without considering possible appeals to
Courts), while settlement negotiations are usually concluded within 6 months
(sometimes less). Furthermore, in case of cease-and-desist commitments and
leniency applications, the CADE requires the parties to actively collaborate with
the investigation, so this can substantially speed up the fact-finding phase of the
investigations.
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5.2  Transactional Resolution of Agreements and the Abuse
of Dominance

5.2.1 Overview of Transactional Procedures

The transaction procedures set forth by the Brazilian Competition Law are (i)
leniency agreements,1 (if) cease-and-desist commitments® and (iii) negotiated
merger remedies.® Under the Brazilian criminal law, there are also transactions
applicable to less serious crimes and other misdemeanours.

Although there is no legal exception, leniency agreements apply exclusively to
hard-core cartel infringements or similar “horizontal” violations, while settlements
are available to parties being investigated for both horizontal conduct and abuse of
dominance conducts.

Leniency applications require confession of the infringement (i.e., of the facts
that consist in the unlawful conduct) as a legal prerequisite; in cease-and-desist
commitments in cartel cases, the CADE has adopted the policy of requiring express
confession of liability or, depending on the circumstances, of the facts that consist
in the unlawful conduct.

In both cases, the agreements themselves and the decisions providing the
reasoning for entering into such agreements include a section on the finding of
the infringement or the corresponding liability.

Cease-and-desist commitments in unilateral conduct cases, in turn, may or may
not include acknowledgment of the liability, depending on the circumstances of the
case (mainly the stage of the investigation in which the settlement occurs). How-
ever, leniency agreements are generally silent about this, resulting only in the
decision to stop or modify the conduct under investigation and the (also optional)
payment of a certain contribution in substitution to the applicable
administrative fine.

In leniency agreements, the leniency applicant must, as a requirement for the
leniency to be admissible, assist the CADE in the investigation of its own miscon-
duct and of the other parties’ misconduct. Cease-and-desist commitments, on the
other hand, are more flexible, but generally in cartel procedures the defendant
willing to settle is requested to contribute to the investigations, particularly if the
fact-finding phase is still in progress. Cooperation and assistance, in this context,
are generally interpreted by the CADE very broadly and may involve the submis-
sion of evidence, declarations, technical assistance, interpretation of documents
seized, etc.

Leniency (and “leniency plus” applications) are, by definition, limited to
situations in which the CADE either (@) has not initiated an investigation, in
which case the beneficiary then receives full immunity in exchange for being the

! Articles 86 and 87 of the Competition Law and Articles 197 to 210 of CADE’s Internal Rules.
2 Articles 85 of the Competition Law and 179 to 196 of CADE’s Internal Rules.
? Articles 61 of the Competition Law and 125 of CADE’s Internal Rules.
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first one to come forward against the infringement, or (b) has started a formal
inquiry, about the same or about a related market, but has not yet gathered sufficient
evidence about the infringement, in which case the beneficiary has a right to receive
a reduction in the fines.

Cease-and-desist commitments may be entered into, however, at any moment
during a formal investigation until the hearing of the case is initiated. The reduction
in the applicable penalties tends to be higher the sooner a proposal is made during
the procedure and according to the level and (mostly in cartel cases) relevance of
the cooperation of the defendant with the outcome of the investigation.

A successful leniency application results in an agreement between the party and
the CADE, through which the former provides information and documents that
allow the latter to see its cartel investigations facilitated. If this agreement is duly
performed, the informer will obtain full criminal amnesty, as well as full immunity
from fines and other penalties, or, at least, have a reduction in the applicable fines.
The typical leniency agreement will contain (i) a determination that the informer
will cease its participation in the conduct, (if) a confession of the unlawful conduct
and (iif) commitments for full cooperation with the CADE throughout the comple-
tion of the investigation, including the submission of a detailed history of the events
that provide a background to the unlawful conduct. Once the investigation is
finished and the finding of an infringement is confirmed, the performance of the
agreement by the beneficiary is confirmed by the CADE.

Cease-and-desist commitments, in cartel cases, are becoming increasingly simi-
lar to leniency agreements, except that (i) they are available for any defendant at
any time during the proceeding and (i7) they do not result in any type of immunity or
amnesty. Generally, in these cases, the agreement contains (a) the express confes-
sion of liability or, depending on the circumstances, of the facts that consist in the
unlawful conduct; (b) the commitment to completely cease its involvement in the
conduct; (¢) commitments regarding cooperation with the investigations, which
may vary from case to case; and (d) the amount of the “contribution” to be paid by
the defendant. Also, there is no criminal immunity (and, as such, the confession in
the context of the administrative settlement may have serious implications for
individuals).

In abuse of dominance cases, cease-and-desist commitments generally result in
an agreement that contains all commitments necessary for ceasing the defendant’s
conduct or its effects or, depending on the case, modifying the conduct in order to
eliminate possible anticompetitive effects. Under certain circumstances, the defen-
dant in this type of case may also need to pay an amount as a “contribution”
(a discounted fine) and, depending on the moment in which the settlement is
made, to confess the unlawful conduct.

In all cases, the CADE does not, under the Competition Law, have powers to
negotiate or bargain different types of infringements in exchange for one another,
and this is even more stringent in cartel cases. As a result, cease-and-desist
commitments are circumscribed to a specific investigation and infringement.

As a consequence of the leniency agreement, the leniency applicant may receive
total immunity from the fines.
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A party entering into a settlement in the context of a cartel investigation is
required to pay an amount (defined as a “contribution”), which cannot be lower than
the minimum fine provided for by the law. For this type of case, the CADE has a
specific regulation which defines the applicable reduction in the level of the fines,
according to the level of collaboration the defendant can offer to the investigation
(the more evidence one can produce, the higher the discount in the fine) and the
moment the defendant submits the settlement (first-comers may receive up to a
50 % discount, whereas the last ones not more than 25 %).

In unilateral/abuse of dominance cases, the negotiating process is much more
intense, as the law does not require the payment of any type of amount for a
settlement, and the CADE has discretion to require such payment on a case-by-
case basis.

From a policy perspective, it seems that leniency agreements and cease-and-
desist commitments are complementary tools for pursuing cartel cases, and it seems
that a large number of leniency agreements (starting new investigations) tend to
result in a large number of settlements, if the incentives are set forth correctly. As a
result, companies can influence that decision only when they qualify for leniency.

In unilateral/abuse of dominance cases, cease-and-desist commitments are the
only choice available, and the commitments included therein are highly specific to
the facts of the infringement being investigated.

Usually, transactional resolutions with the CADE do not include discussions
regarding damages to third parties; these, as a matter of fact, have very little room to
participate in the negotiation of settlements with the CADE.

In any case, in cartel cases third parties that may have been victims of a cartel
benefit from leniency applications and settlement to the extent these contain
confessions of unlawful behaviour, which may theoretically facilitate the filing of
private damage claims (even before the CADE actually issues a decision on the
infringement).

From the perspective of third parties, transactional resolutions (either in cartel,
unilateral or merger cases) actually tend to benefit the parties pursuing possible
claims, as third parties may use the acknowledgement of the violation in leniency or
settlement agreements as evidence in such private litigation. In very few cases, the
CADE has submitted the product of a negotiation (i.e., market test) for comments of
affected third parties (competitors, customers, suppliers, etc.), as it generally
believes it has gathered all relevant information (notably in unilateral and merger
cases) for assessing the effects of the settlement in the course of its previous
investigation.

5.2.2 Discretion of Competition Authorities and/or Judges During
Proceedings

As a general policy, the CADE always emphasises that it is open to discuss
settlements and, especially, leniency agreements. However, pursuant to the
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applicable rules, parties interested in the settlement are required to formalise their
intent to initiate settlement discussions in a specific request.

The CADE has ample discretion to negotiate (or accept to negotiate) when it
believes there are sufficient grounds to accept a settlement application and whether
a settlement is convenient to benefit the public interest. As a result, other than
adherence to the requirements established by law or set out in the CADE’s own
regulations, it is free to assess if a transactional resolution is a good decision for a
certain investigation and the timing regarding the settlement.

Courts have upheld the view that investigated parties do not have a right to a
settlement and that the law is clear that the decision to negotiate a settlement is
under the CADE'’s discretion, in view of the public interest and of the interests
protected by the Competition Law. As a result, the CADE has to adequately justify
its decision to settle—in view of the public interest—in each individual case and,
consequently, treat parties according to the principle of isonomy.

Although a similar rationale is applicable to leniency applications, there is no
Court ruling on the CADE’s powers to reject a leniency proposal; considering,
however, the effects of a rejected application and the very strict requirements for a
leniency agreement to be valid (including the confession of an infringement of
which the CADE is not even aware of), in our view the CADE has much less
discretion to reject a leniency application than it has to reject a settlement in an
ongoing investigation.

Parties interested in any transactional resolution with the CADE are required to
formalise their intent to settle in a specific request. In leniency applications, the
parties are required to provide CADE with an initial draft of the proposed agree-
ment, in the form of a proffer called “Infringement Report”. However, the process is
not straightforward, as the CADE generally requires upfront access to evidence
before entering into a leniency agreement. In the case the applicants do not have
information for the cooperation at the time of the request, the request may be
preceded, upon request from the parties, by a simple marker (which ensures a
party that it is a first-comer).

However, in cease-and-desist commitments—especially in unilateral conduct
cases—the negotiation process regarding the submission of drafts is straightforward
and parties have room to discuss changes to the CADE’s suggestions in the
Infringement Report if they have good arguments for their changes.

The CADE has wide discretion to accept or reject commitments in cease-and-
desist commitments proceedings and, as discussed above, probably much less room
to reject leniency applications (given the stricter legal requirements for the latter).

In cease-and-desist commitment procedures, following a negotiation period, the
CADE makes a decision about the convenience of the settlement that relies on an
assessment of (i) the level of protection of the public interest and of competition
(i.e., the effectiveness of the commitment or undertaking to cease the anticompeti-
tive effects under investigations), (ii) the deterrent effects of the settlement (over
the settling party and third parties), (iii) its impact on the CADE’s ability to enforce
the law in the future and (iv) the usefulness of the Infringement Report’s collabora-
tion (if applicable) to the investigation.
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CADE'’s activities, as those of any other governmental agency, are bound by the
Brazilian Constitution. By force of constitutional principles, the CADE (as any
other governmental authority in Brazil) must interpret and apply the law so as to
apply the principle of equal treatment (isonomy). As such, in its decision about a
certain settlement, the CADE has to treat companies equally, even in the context of
a settlement.

The principle of proportionality and adequacy of the intervention is considered
when the CADE negotiates and accepts commitments regarding the merits of the
conduct, and this element, among others, is factored in the CADE’s decision.

5.2.3 Nature of the Legal Act Concluding, Approving and/or
Making the Settlement Binding

The main authority enforcing competition law in Brazil, as mentioned, is the
CADE. Within the CADE, there are two different bodies: the Superintendence-
General,* which has investigative powers in infringement cases, and the CADE’s
Administrative Tribunal,” comprised of six Commissioners and the Chairman.
According to the Competition Law, the Administrative Tribunal always concludes
transactional resolutions, even if the CADE’s own investigative body, the
Superintendence-General, has participated in or led the negotiation process.

In the case of leniency agreements, however, the agreement is entered into by the
party and the Superintendent-General. Even though the Superintendent-General
may enter into leniency agreements without any type of interference from the
CADE’s Administrative Tribunal, the administrative immunity or fine reduction
has to be confirmed by the Administrative Tribunal at the end of the case. In other
words, the Competition Law does not make the signing of the agreement dependent
upon the Administrative Tribunal’s approval. When receiving the investigation,
however, the Administrative Tribunal will review compliance of the party with the
agreement; if it is found that the party somehow violated the leniency agreement
(for instance, by withholding evidence or rejecting to cooperate with the
investigations), the applicant will no longer be eligible for the leniency benefits.

The agreement entered into and signed with the CADE is a public law contract
that relates to its performance (e.g., whether the party or the CADE complied or
not with their respective obligations). The decision adopting such agreement,
however, is a unilateral administrative decision, which embodies the full legal
effects of such acts in view of third parties, including Courts, as would be the
case for a non-transactional resolution.

It is contained in the operative part of the decision (usually as an exhibit to the
decision itself) and the reasons supporting the agreement and its public interest
benefits exposed in the motivation section of the decision.

“«“Superintendent-General” stands, in English, for Superitendéncia Geral.
5« Administrative Tribunal” stands, in English, for Tribunal Administrativo.
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5.2.4 Legal Consequences for the Parties

Legal consequences for the parties may vary according to the type of transactional
resolution under review.

In leniency procedures, all of the relevant provisions regarding the leniency
program (e.g., legal requirements) are set out in the agreement itself, and the
(operative part) of the final decision of the CADE generally only contains, if
applicable, confirmation of the party’s full performance of the agreement.

In cease-and-desist commitment procedures, the characteristics of the decision
and of the agreement have varied greatly over time, but generally the agreement
itself contains provisions regarding the liability for past behaviour (i.e., confession
of the conduct), modification of future conduct, sanctions and waiver of the right to
appeal, as well as any other measures the CADE believes applicable for the case at
hand. The operative part of the decision adopting the agreement, in turn, confirms
these obligations from the settling party.

The sanctions in case of non-compliance with the transactional resolutions are as
follows:

1. For leniency: in case of non-compliance, the lenient will lose the benefits agreed
upon with the investigative body and will be prohibited to enter into a new
agreement with the CADE for 3 years.

2. For cease-and-desist commitments: the investigation of the party for the under-
lying infringement is resumed; the party has to pay an additional fine (set out on
a case-by-case basis in the settlement agreement itself) and may be required to
perform specific obligations (in unilateral conduct cases) through a Court order.

3. Settlement on merger control: the failure (without good cause) to comply with
performance commitments may cause the approval for the merger to be revoked,
followed by opening of an administrative proceeding for the adoption of the
applicable measures.

From the perspectives of a Civil Court and third parties, the agreement is an
administrative act like any other, following the same principles and producing the
same legal effects. As such, unless there is an explicit challenge to the administra-
tive decision itself which is able to suspend (at least temporary) its effects, the
findings (including confessions) of facts or of liability bind the Courts entirely, as
administrative acts in Brazil have a presumption of legitimacy, are coercive and,
most importantly, self-applicable.

However, if a third party objects or challenges the decision adopted by the CADE
(which may or may not incorporate an agreement, such as a leniency or a settlement)
before the Courts, the matter is controversial and far from settled. A part of the
literature and of the precedents consider that the decision of the competition authority
is discretionary and involves a “highly technical” subject, so the Courts would be able
only to analyse the strictly legal aspects of the CADE’s decision that incorporated a
transactional resolution. Therefore, all findings of facts would bind the Courts,
although the finding of infringement or liability could—depending on the
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circumstance—be subject to an analysis of legality and the limit of the competence of
the CADE. On the other hand, a part of the literature and of the precedents consider
that the Courts have the duty to review any acts of the Government (inafastabilidade
da tutela jurisdictional, hereafter the “Court’s Review”)6 in their full contents, so a
Court may find itself not bound by any aspect of the administrative decision.

5.2.5 Fundamental and Procedural Rights of the Parties

Not all types of transactional resolutions with the CADE bear the same risks. For
instance, while cease-and-desist commitments are relatively risk-free (the ultimate
downside is basically having the proposal rejected by the CADE), in leniency
agreements whistleblowers are not protected against private damage claims, after
being granted immunity by competition authority.

The CADE can only start investigations if it properly motivates its decision to
pursue a case, and the maximum fine applicable is set forth by the Competition Law
itself, so it is very rare for the CADE—at least until now—to increase pressure on a
certain company for a settlement if the CADE lacks facts to support the beginning
of a formal investigation. If a party is confident that the assessment of the CADE is
wrong about facts or liability, it can defend itself in the administrative level and
further challenge an unfavourable decision before the Courts.

In some cartel investigations—especially those started by means of a leniency
agreement—officials may propose that the defendants enter into a cease-and-desist
commitment, but it is very rare to have them pressing excessively for a settlement.

There is not an abstract and general condition or circumstance that renders a
transactional resolution more interesting for the parties to an investigation; these are
generally case and fact specific. However, the consistently high level of fines
imposed by the CADE, coupled with its reasonably good track record in winning
Court challenges and the threat of criminal prosecutions (for cartels), often
emphasises that potential reductions in fines (in cases of leniency applications
and cease-and-desist commitments) are enough incentives for the companies.

The fact that the CADE’s decisions are public and may be challenged in Court,
coupled with the applicable legal mechanisms, results in companies not being
penalised in some way for enforcing their constitutional rights.

The transactional procedures by no means involve a burden on constitutional or
other procedural rights, nor do they require the party to surrender any rights,
directly or indirectly. Ultimately, it is the party’s decision to settle, and given the
legal mechanisms in place, the current transaction procedures do not put a burden in
defendants’ constitutional rights.

6Inafaxtaln'lidade da tutela jurisdictional is a principle often cited by the traditional literature on
the Brazilian judiciary system. It refers to the fact that, in Brazil, decisions issued by administra-
tive agencies, such as CADE, can be discussed, and in some cases have their effects cancelled,
before Judicial Courts.
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5.2.5.1 Right Against Self-Incrimination and Presumption of Innocence
Parties have the right against self-incrimination and the presumption of innocence
in all types of investigations (under competition law or otherwise) in Brazil.

The presumption of innocence is recognised as a general principle of law in
which one is considered innocent until proven guilty. Consequently, the burden of
proof is on the one who prosecutes. Closely connected with the presumption of
innocence is the privilege of non-incrimination: the fairness of the proceedings
requires that information about one’s own conduct be protected against forced
disclosure at any stage of the investigation. Thus, parties have the right to limit
information provided to competition authorities.

Both procedural principles aim to protect parties and their rights against the
Government. In investigation of competition law infringements (either at the
administrative or the criminal level), these rights are ensured and the Courts are
specially used to interfere when these rights are jeopardised.

In the course of negotiating with authorities, parties have a duty to cooperate,
which, in Brazilian jurisdiction, encompasses answering questions and providing
relevant information about the object of the investigation, not changing or
destroying documents which may contain relevant information for the investiga-
tion, not providing wrong information, not violating the secrecy of investigations.

In some aspects, such duties differ from those related to transactional resolution
proceedings in competition law. It happens because in such cases, parties assume
certain obligations in exchange for immunity or reduction on penalties (the higher
the cooperation, the higher the discount). As a consequence, they may have to
cooperate more closely with authorities, especially because, in some cases, parties
may have to provide enough evidence to support the allegations.

For instance, parties may have to cooperate with the identification of others
involved in the violation and they might have to obtain information and documents
proving the reported or investigated violation. The scope in cooperating with
authorities between normal proceedings and in those involving transactional reso-
lution is that in the first one there is a regular obligation to cooperate with law
enforcement. In case of transactional resolution based on the applicant’s coopera-
tion, the CADE aims to spend less time and public resources on investigations.
Also, parties have to provide information as a consequence of the agreement
entered into with the CADE.

There is a formal duty to provide the CADE with any type of data or information
it may require, under any type of procedure (investigation of conduct or merger
control). A party can refuse to provide specific data or information if it believes that
it will incriminate natural persons of a crime, but it is generally understood that a
party cannot refuse to provide raw data about its market activities or past behaviour.

In case of transactional procedures, such as leniency and settlement agreements
in case of cartels, parties and their representatives are required to respond to any
questions submitted by competition authorities, as they adopted a commitment
between parties and authorities to fully cooperate with authorities by confessing
to have participated in the infringement.



5 Brazil 145

As a result of the right against self-incrimination and the presumption of
innocence principle, parties are not expected or required to submit material
documents or evidence that could prove their participation in an infringement.

The transactional procedures have no impact on the right to protect communica-
tion with lawyers. Legal privilege may be waived by the party, following the
attorney’s consent, in view of its interest in obtaining a more favourable outcome
for its negotiation of a settlement or leniency application, but of course the CADE
cannot require a party to waive such right.

In cartel cases, parties may be formally or informally obliged to acknowledge
guilt or liability, but that does not apply to unilateral conducts. As mentioned,
leniency applications require confession of the infringement (i.e., of the facts that
consist in the unlawful conduct) as a legal prerequisite; in cease-and-desist
commitments in cartel cases, the CADE has adopted the policy of requiring express
confession of liability or, depending on the circumstances, of the facts that consist
in the unlawful conduct.

That can be deemed as a formal waiver of the right against self-incrimination
and presumption of innocence. Such a waiver is compatible with the parties’ right to
the extent that they are voluntarily submitting to such transactional resolutions with
a view to benefiting mainly from reduced fines; the fact that a party is acting on its
own initiative renders these conditions compatible with the parties’ own rights.

A procedure becomes transactional the moment the CADE enters into a formal
agreement with the interested party (the investigative body, in leniency cases, or the
Administrative Tribunal of the CADE, in all other cease-and-desist commitments).
Such a decision is revocable only if the CADE based its decision on incorrect
information or information that was obtained by fraud.

If one of the parties (CADE or defendant) decides not to continue with a
transactional resolution, it is not allowed to make use of documents, statements
and declarations submitted during negotiations.

In leniency cases, there are safeguards in place to ensure that statements during
negotiations do not affect the parties negatively in the future, in case negotiations
fail, such as a firewall within the Superintendence-General (a single division
handles all incoming leniency applications, and this unit does not communicate
with the other investigators) and the fact that the documents are only submitted in
their full content once the CADE decides to enter in the agreement; the CADE has
also been open, in the past, to adopt other safeguards on a case-by-case basis.

In settlement negotiations, safeguards are mostly related to the fact that the
negotiations are conducted by officials not involved in the investigations, but it is
mostly up to the party to use caution to negotiate without disclosing more informa-
tion than necessary to obtain the CADE’s agreement.

There is no clear legal impact on burden and standard of proof in connection to
transactional procedures under the Brazilian competition law.

On the one hand, of course the more advanced the investigations are, the more
the CADE is expected to have produced material evidence of the infringement at
hand (as, except for cartel investigations initiated by leniency agreements, infor-
mation is largely asymmetrical); as such, as the investigation progresses, in a
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typical case a settlement becomes less relevant for the CADE (as its chances of a
solid finding for an infringement is higher) over time and may become more
relevant for the settling party (as it may entail a reduction in the amount of the
fines). So if the party believes the investigation carried out by the CADE is weak, it
has less incentives to propose a settlement; however, if the party knows beforehand
that an infringement took place, a settlement proposal made sooner is likely to
result in larger discounts in the applicable fines.

On the other hand, if the CADE, because of a transactional resolution, has
obtained material evidence of an infringement, naturally the burden and standard
of proof of the remaining infringers is increased, so the less likely they are to object
to evidence material and allegations.

5.2.5.2 Right of the Parties to Know the Case Against Them (Statement
of Objections)

To initiate an investigation for an infringement to competition law, the CADE
(through the investigative body) has to produce a written report stating the relevant
facts indicating a possible infringement; the decision to open an investigation is
made public through the publication of a notice in the Official Journal. The report
supporting the decision to open the case summarises the facts that are under
investigation and the possible legal infringements, so parties can submit their
defences and views on them.

Following the conclusion of its investigations, the Superintendence-General
submits to the CADE’s Administrative Tribunal a detailed opinion regarding the
infringement (confirming its existence or not), which could be deemed to corre-
spond to the “statement of objections”, for the Administrative Tribunal to issue its
final administrative decision on the matter. Parties may, at any time of the proceed-
ing, reply or object to the allegations made by the Superintendence-General or
propose a settlement.

Both the report initiating an investigation and the investigative body opinion, of
course with varying levels of detail and supporting documentation/evidence, must
contain a description of the facts involved, allegations, theories of harm and
liabilities of the different investigated parties. Information about the level of
fines, however, is not available until the final decision from the CADE’s Adminis-
trative Tribunal.

Parties may submit their proposal for a settlement at any time during the
investigation, before a final decision is adopted.

The “statement of objections” (SG’s opinion on the infringement) does not
directly reflect the content of discussions taking place between the parties and the
authorities. It usually contains only the report on the infringement itself; however, if
any other party already settled the case, this report will reference to it and contain
any additional information or evidence brought by this party.

The existence and extent of benefits of transactional procedures for the
proponents are, of course, of great concern to the companies.
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In the case of leniency, benefits to the proposing companies are certain and
predictable, before they commit to it, as the leniency programme is said to be key
for the CADE’s investigation of cartel behaviour.

The benefits of a settlement, despite not being certain, are reasonably predictable
for the companies involved before they commit to a definite resolution, but only
after the party formally submits its proposal for a settlement. The CADE, however,
cannot commit that a negotiated settlement will actually be adopted by the CADE’s
Administrative Tribunal before the actual decision is adopted, although generally
there are clear, albeit informal, indications of whether that will happen or not.

As to the fines and their levels, even though the CADE has been putting a lot of
effort into turning the negotiations increasingly clear and predictable, reaching a
settlement with the CADE on this point, however, is still a quite complex and
somehow erratic procedure.

Pursuant to the current competition law, a company’ liable for an infringement is
subject to a fine ranging from 0.1 to 20 % of the gross turnover excluding taxes
(pre-tax revenues) of the “company, group or conglomerate” in the “sector of
activity” (ramo de atividade) of the infringement, for the year prior to the formal
initiation of the investigation. This fine cannot be lower than the gain obtained from
the violation, if this is assessable, and it may be doubled in case of recidivism. For
cartel cases, for instance, the CADE has been very aggressive in the imposition of
fines, tending to push for the highest fines allowed by the law, or up to 20%.

As discussed above, a party entering into a settlement in the context of a cartel
investigation is required to pay an amount (defined as a “contribution”), which
cannot be lower than the minimum fine provided for by the law. For this type of
case, the CADE has a specific regulation which defines the applicable reduction in
the level of the fines, according to the level of collaboration the defendant can offer
to the investigation (the more evidence one can produce, the higher the discount in
the fine) and the moment the defendant submits the settlement (first-comers may
receive up to a 50 % discount, whereas the last ones not more than 25 %).

This regulation was adopted in early 2014 to ensure predictability in cartel cases,
but there is still a lot of uncertainty as to the exact application of these rules, and
even more so in unilateral investigations.

7 There are other ancillary penalties applicable to companies (such as (a) publication of a summary
of the decision in the newspapers; (b) the prohibition to enter into contracts with public banks;
(c) the prohibition to take part in public bids or to enter into agreements with the government, for a
minimum of 5 years; (d) the inclusion of the violator in a list of consumer offenders; (e) the
recommendation for the compulsory licensing of patents held by the offender; (f) the recommen-
dation for public authorities not to grant, or to revoke if already granted, tax payment schedules,
public subsidies, or tax incentives; (g) the spin-off, transfer of control, sale of assets, or any other
measure necessary for the complete cessation of the illicit behavior and its effects), as well as fines
and other penalties for individuals, trade associations and other entities.
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5.2.5.3 Right To Be Heard and Access to File

Parties to transactional procedures are offered the exact same rights as parties that
are willing to litigate the case further. Full access to the file is a requirement to
preserve an adequate defence even at early stages of an investigation, and the
decision to settle should not affect that.

5.2.5.4 Right to an Equal Treatment

Transactional procedures do not pose risks of unequal treatment of companies in
equal situation. Although leniency and settlement agreements may lead to a full or
partial immunity from penalties or a reduction in fines, the law and regulations state
clear and objective criteria for negotiations and benefits. As said before, as a
Federal Governmental Agency, the CADE must comply with the constitutional
principles, including, of course, the right to equal treatment (isonomy).

5.2.5.5 Right to an Impartial Judge

As CADE combines both bodies (an investigative and a decision-making body),
transactional procedures are not approved or ratified by an impartial authority or
judge, although the Administrative Tribunal acts in a largely independent form
from the investigative body and vice versa.

In settlement cases, the transactional procedure will involve different officials to
negotiate and adjudicate the resolution, which work as checks and balances that
emulate an impartial authority. The investigative body may negotiate with parties,
but the settlement is adopted by the Administrative Tribunal. In addition to that,
most of the literature and commentators hold that as long as judicial review is
available, the right to an impartial judge and jurisdiction is not denied to parties.

5.2.5.6 Right to Trial
Parties found liable for an infringement can challenge the CADE’s decision before
the Courts in its full extent (i.e., both facts and law).

The waiver of the right to trial is not admissible in Brazil, due to the constitu-
tional right of the effective judicial protection through the Court’s Review. Parties,
however, may agree to not challenge the use of certain documents obtained during
searches.

As mentioned, a part of the literature and of the precedents consider that the
decision of the competition authority is discretionary and involves a “highly
technical” subject, so the Courts would only be able to review formal aspects of
the CADE’s decision that incorporated a transactional resolution. Therefore, all
findings of facts would bind the Courts, although the finding of infringement or
liability could—depending on the circumstance—be subject to an analysis of
legality and the limit of the competence of the CADE. On the other hand, a part
of the literature and of the precedents consider that the Courts have the duty to
review any acts of the Government in their full contents (i.e., the Court’s Review),
so a Court may find itself not bound by any aspect of the administrative decision.

In case of appeal, it is possible that a Court exercise its full jurisdiction over a
transactional decision, as a consequence of the effective judicial protection
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principle. Naturally, Courts will refrain from reviewing appeals brought by parties
that entered into settlements with the CADE, unless a serious offence by the CADE
(e.g., fraud) is raised.

5.2.5.7 Ne Bis in Idem

The ne bis in idem principle applies indistinctively to transaction resolutions and
decisions in competition law proceedings. The application of this principle, how-
ever, is limited to the facts and the legal rules under which the decision was adopted
(i.e., the fact that a company was found liable for a cartel infringement does not
prevent its clients from seeking reparation for the damages caused by the conduct or
the prosecution of the individuals liable for the cartel crime).

Upon the conclusion of a transactional procedure, the immunity of the
company’s employees and/or of the other companies belonging to the same group
depends on the exact circumstances of the case and the type of transaction entered
into with the CADE (either leniency or settlement). Leniency agreements, in
general, usually are drafted so as to benefit the individuals involved in the conduct
and other group companies; cease-and-desist commitments, on the other hand, do
not necessarily cover individuals or affiliated companies, but there is nothing
preventing the cease-and-desist commitments from actually protecting those.

5.2.6 Rights of Third Parties

5.2.6.1 Right To Be Heard and Access to File

Third parties have access to full copies of the case records at any time during an
investigation, but they cannot have access to information and documents deemed to
be confidential. Access to confidential documents and information is granted only
to the investigated parties themselves.

Their rights include the right to access the file and to submit complaints, the right
to receive information and to comment what they deem relevant for the CADE’s
investigation. The CADE, however, can refuse to take into consideration informa-
tion or commentary that is not relevant for the investigation.

5.2.6.2 Right to Trial

Third parties also have full rights to appeal from a decision before Courts, chal-

lenging whichever part of the procedure, including any type of transactional

resolution, which fails to comply with the Competition Law and the public interest.
The same rights and understandings that apply to defendants are applicable to

third parties and vice versa. See Sect. 5.2.5.6 above.

5.2.6.3 Other Issues and Rights

Commercial interests of third parties are taken into account by the CADE in
transactional resolutions to the extent they may be relevant to assess the effects
of the conduct itself, or the resolution being adopted, over competition (most
importantly in unilateral cases).
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Although follow-on private claims are not the focus of the CADE’s decision
practice and although this type of claim is still uncommon, in several instances the
CADE has emphasised its concern about making sure that the leniency programs
and related cease-and-desist commitments in cartel cases do create incentives
for them.

5.3  Principle of Legitimate Expectation and of Good Faith

Good administration, legitimate expectations and good faith are general principles
applicable to the public administration in Brazil that are also applicable to compe-
tition authorities. Those principles bind competition authorities when settling
agreements or negotiating with parties. In case of transactional resolutions, the
CADE'’s decision to accept or reject a proposal should be reasonably predictable
and justified (i.e., motivated).

Communications from officials to companies during negotiations are not binding
upon the CADE, but they do provide substantial guidance (even if not subject to
hard rules) for the parties’ expectations, on the basis of the moral commitment and
the repercussions for deviating from the promised behaviour; it is uncommon to
find a divergence between the official communication and the decision on the
settlement itself.

There is no need to adopt any particular safeguard to induce the authorities to
comply with these premises; otherwise, the procedures would become extremely
bureaucratic.

The unofficial disclosure of sensitive information by the participants in the
negotiation proceedings, or the communication of knowingly false information
about the case or the expected result of the settlement, could be deemed sufficient
to constitute “unfair conduct” of the parties during the negotiation period according
to the Brazilian Courts’ jurisprudence and, thus, subject to judicial claim for
damages.

Any sort of coercive, unreasonable or abusive conducts by the authorities are not
compatible and, thankfully, not adopted or widespread until now during
negotiations in Brazil. The CADE should not adopt contradictory conduct, or
change its understanding without a reasonable reason, with respect to the good
faith and nemini licet venire contra factum proprium. Their acting should be
motivated and impartial and should not be motivated by personal interests of the
CADE'’s personnel. Parties should also respect these principles, by acting according
to standards of loyalty and morality normally expected. They should avoid conducts
that may affront the authority and other party’s legitimate expectations. In case of
third parties, they should cooperate with the procedure and the findings. As a
consequence, third parties should avoid acting in bad faith and excessive interven-
tion in the process in order to threat parties or delay the procedure.

The CADE should act observing strict legality (Article 2 of Law 9,784/99) and
follow the principles of good faith and legitimate expectations, as others settled in
Article 37 of the Federal Constitution. However, it is also important to stress that
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public administration has a broad leeway. As consequence, the question whether a
conduct is abusive or not will depend on an efficiency/opportunity analysis by the
supervisory authority. In case of a claim of abuse of authority, it is important to
analyse the alleged conducts under the principles and rules explained above. If the
answer results in a positive conclusion, these acts should be revoked. Also, officials
may be subject to sanctions in criminal, civil and administrative spheres.

5.4 Confidentiality and Publicity of the Transactional
Solutions

The disclosure of transactional resolution materials held by competition authorities
has recently been under the spotlight. On the one hand, these documents could
greatly help cartel victims to prove the damage and the causation link when filing
damage actions against cartelists. On the other hand, future cartelists could be
deterred from applying for leniency since damage actions could be brought as a
result of the information submitted by them. Neither the current legislation nor the
case law has reached clarity as to how to deal with this clash of interests; as a result,
judicial decisions are split, and some of them granted access to documents submit-
ted by companies during the negotiated procedure; some of them denied.

The disclosure of information by competition authorities in transactional
procedures can jeopardise leniency programs as a whole, as it may (1) seriously
undermine incentive of the applicant due to higher risk of private actions; (2) in
case of leniency, increase the disadvantage and risk liability of leniency applicants
in comparison to other cartel members; (3) compromise the right against self-
incrimination, which is an essential principle in Brazilian constitutional. By con-
trast, it also involves issues related to the right of third parties to be compensated
when injured, once eventual restrictions to access of information may represent an
obstacle to private enforcement.

In transactional resolutions, a final decision or agreement between the parties
and the CADE is made public; confidential information is restricted to parties
themselves. The advantages of a publicity policy for parties, thirds and the public
in Brazil are to facilitate the control of the administrative acts and to render the
principle of the access to information effective. On the other hand, publicity policy
may jeopardise transactional resolutions, regarding that the disclosure of informa-
tion may reduce applicants’ interest in applying to such programs.

5.5 Merger Control

Remedies are possible under Brazilian merger control proceedings, being prefera-
ble than an outright prohibition if they are sufficient to eliminate the potential
negative effects of a certain transaction on competition. Examples of admissible
remedies in merger control proceedings are (i) sale of assets or a group of assets that
constitutes a business activity, (ii) spinoff of the company, (iii) transfer of corporate
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control, (iv) maintenance of accounting or legal division of activities and (v)
compulsory licensing of intellectual property rights. Parties are allowed to negotiate
with the CADE if they formally submit their interest in doing so up until the
deadline for their reply to the investigative body opinion that suggests either the
prohibition of the proposed transaction or the imposition of remedies.

5.5.1 Negotiation of Remedies

Parties are allowed to submit modifications or changes to their transactions at any
time, and it is incumbent upon them to do that, although officials may also
informally suggest modifications to the deal if they believe these are necessary.

There is no difference between phase I and phase II remedy proposals, but the
initiative to make a formal proposal is incumbent upon the notifying parties, which
have the right to do so. The CADE may impose remedies as a condition for clearing
a transaction in its final decision, although it will usually prefer to suggest these
informally and work on a transactional resolution.

The CADE has full discretion to accept or reject remedy proposals made by the
parties, as long as it formally justifies its position in view of the legal requirements
and the public interest.

Objections are made by the CADE in a written statement, at least once (in the
investigative body opinion) before a final decision is issued. Informal discussions,
however, can be held—and are welcome—at any stage of the proceedings.

Although the CADE does not have the obligation of consulting third parties for
the definition of remedies, it may—and has done more so recently—have informal
or formal contacts with competitors, suppliers, etc. to “market test” a possible
solution or alternatives.

Notifying parties also have the right to be formally heard, through briefs, studies,
meetings, etc. at any time of the proceeding before a decision is issued.

Third parties—which may need to be qualified as such, at the initial part of a
merger case—have rights to access files (but not to information and documents
deemed to be confidential) and to submit complaints, information and commentar-
ies that they deem relevant for the CADE’s review of the case. The CADE,
however, can refuse to take into consideration information or commentary that is
not relevant for the investigation.

Authorities may use delays for authorisation, threat of excessive objections or
even prohibition to extract a better set of remedies from the notifying parties,
although this strategy is never explicitly adopted.

It is also fairly common to have third parties trying to use a pending merger case
in order to protect their own commercial interests (as opposed to competition), but
the CADE has been trying to limit these interventions whenever they fall outside
CADE’s jurisdiction.
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5.5.2 Enforcement of Remedies

The enforcement of merger remedies is ensured by audits to verify if the remedies
have been complied with, and, generally speaking, the burden of proof lies with the
notifying parties. They should regularly provide documents to competition
authorities able to prove their compliance with the agreement.

Withdrawal of authorisation is expressly provided in all merger control decisions
adopted through settlements in case of non-compliance with the remedies.

Third parties that have grounds to believe that the remedies have not been or are
not being complied with by the notifying parties can submit evidence in support of
their point of view.

When compared to abuse of dominance cases, the most notable difference in the
negotiation process with merger remedies is that merger remedies are directly
negotiated with the officials responsible for issuing a decision. In addition, officials
in negotiations of merger remedies tend to be more open and constructive, although
procedurally there is not much difference. Rights of addressees and third parties are
similar in both procedures.

5.5.3 Impact on Transactional Outcome and on Market
Intervention

This is highly case specific, and so until now, it is not possible to identify ex ante
what conditions, circumstances or conduct results from those type I and II errors.

Transactional resolutions may weaken the deterrent effects of competition law
by mitigating sanctions, as a consequence of the negotiations between authorities
and parties. Further, the strategy of competition authorities to increase success of
transactional resolutions may lead to a less harsh punishment than the competition
law normally provides.

The higher the number of transactional resolutions, the lower the number of
Court challenges; as a result, Courts do not have the opportunity to issue precedents
guiding the interpretation of the law for both the parties and the CADE. Such a
reduction on the creation of precedents tends to perpetuate the CADE’s view of the
applicable rules, increasing the unpredictability of the competition law, both on the
merits and regarding fines, a tendency which is somewhat worsened by the ample
discretion granted by the law to the CADE.

5.6 Conclusion and Recommendations

The fight against cartels, including international cartels, became a reality during the
last 10 years, with a number of investigations initiated by means of leniency
agreements. In practice, companies that consider applying for immunity in mature
jurisdictions have been gradually including Brazil in their “check-list”, as the threat
of high fines and the risk of criminal prosecution of individuals have become real.
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As the perception of actual enforcement increases, the number of defendants that
consider entering into settlement agreements has started to grow to some extent,
especially after the new CADE enacted a regulation in early 2013 aiming to bring
more predictability to settlement negotiations.

Transaction resolutions have developed substantially over the past few years,
thus allowing the CADE to effectively bring the Brazilian business community’s
attention to its records. The changes made overtime to the law and the CADE’s
efforts to focus on anticompetitive conduct investigations and competition advo-
cacy are important, as this has been leading the business community to devote more
attention to antitrust matters.

The long cartel investigating proceedings in Brazil,® coupled with the possibility
of having the Court reverse the decision taken by CADE, still leads some parties to
litigate rather than to settle. Aiming to shorten the investigations and make their
results more effective, the CADE has been working to develop an appropriate
settlement procedure that can become a win-win option for both the defendants
and the CADE.

Mature authorities have already stated that increasing awareness on deterrence
and punishment fosters leniency programs and, consequently, competition. For
these reasons, the continuity of the anti-cartel enforcement strategy, coupled with
the ability to maintain the level of enforcement without having decisions overruled
by the judiciary, is the key element to maintaining and increasing the perception of
an effective antitrust enforcement. A clear, transparent and predictable settlement
policy is fully desirable to foster settlements rather than defences and disputes that
may result in long-standing investigations in administrative and judicial spheres.
For such purpose, however, it is crucial that enforcement and deterrence be credible
and effective.

Acknowledgement The authors thank Mariane Piccinin Barbieri for her support in the prepara-
tion of this document.

8 Cartel investigations in Brazil may still last 4 to 6 years, if not more, before the administrative
authority, plus 5 to 7 years before the Courts.
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6.1 Introduction

Transactional resolutions of competition proceedings before the Czech Office for
Protection of Competition (in Czech: Ufad pro ochranu hospodaiské soutéze,
hereinafter the “Office”) are quite common. The introduction of transactional
institutions has had quite an interesting development in the Czech jurisdiction.
After the Velvet Revolution with the advent of new competition law in the Czech
Republic (at that time still part of the Czech and Slovak Federal Republic) which
was enacted as Act No. 63/1991 Coll., on the protection of competition, no
transactional resolutions were contemplated in the proceedings before the Office
(or the respective ministry which fulfilled its role at that time). Gradually, however,
the Office found its way (despite the lack of statutory provisions to that effect) to the
application of some sort of transactional resolutions in its decision-making practice.
Throughout the application of Act No. 63/1991 Coll., there were no formal
procedures that might have led to a transactional resolution of a case. In practice,
however, the Office used from time to time a form of “competition advocacy”
whereby it advised (rather informally) concerned parties of objections it had
towards certain practices and asked them to change these practices. If they did so,
the Office either did not commence proceedings or in the commenced proceedings
refrained from imposing any penalty or imposed only a ‘symbolic’ or nominal
penalty. In addition, in the so-called exemption proceedings regarding potentially
restrictive agreements the Office imposed (after rather informal negotiations with
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the parties) certain conditions and/or commitments to be complied with in order for
the respective agreement to benefit from the issued individual exemption. There were,
however, neither settlements nor leniency proceedings at that time. There were no
commitment decisions within the control of concentration procedures either.

A new statute was enacted in 2001 in order to enhance compatibility with EU
law. The respective statute was Act No. 143/2001 Coll., on protection of competi-
tion, which after several amendments still applies to these days (hereinafter “2001
Competition Act”). Initially, the situation as regards transactional institutes
remained much similar to what it was under Act No. 63/1991 Coll. Subsequently,
the Office (and to a certain extent also the legislature) started to formalise the
procedures leading to transactional resolutions of cases. As regards restrictive
practices, the Office issued soft law leniency guidance in mid-2001. That leniency
programme was, however, applied only occasionally and even controversially in a
case of vertical agreements." That notice was subsequently replaced by a new (more
EU-like) notice in June 2007, which was then applied in a number of cases.”
Currently, there is a new Leniency Notice of November 2013 (hereinafter the
“Leniency Notice”) and there is a legislative basis for the leniency in
Section 22ba para. 1 of the 2001 Competition Act (as of 1 December 2012).*

The Office also started to apply the so-called settlement procedure as of 2008. At
the beginning, it did so without any legislative guidance. Conditions for the
application of that procedure were spelled out only in the Office’s decisions and
later on in its soft law documents. The approach towards settlement procedures has
changed throughout the time as it can be shown on various cases.* Currently, there
is a new Notice on the application of settlement procedures of November 2013
(hereinafter the “Settlement Notice”) and there is a legislative basis for settlements
in Section 22ba para. 2 of the 2001 Competition Act (as of 1 December 2012).

In the wake of the Czech Republic’s entry into the EU (and concurrent entry into
force of Regulation 1/2003), the exemption proceedings were no longer available
under the 2001 Competition Act, but in its practice the Office was from time to time
ready to issue informal comfort letters which contained conditions which if

!'See Office’s decision in case Ref. No. S 106/04-4340/04-ORP of 12 July 2004 (Pinelli/ATEA).

2 Pursuant to Office’s data, the Office received two leniency applications in 2010, four in 2011 and
three in 2012 Office’s Information Paper No. 3/2013 available also in English at http://www.uohs.
cz/cs/informacni-centrum/informacni-listy.html (28 April 2014), p. 7.

3 For an overview of the leniency regime applied by the Office, see also Office’s Information Paper
No. 3/2013 available also in English at http://www.uohs.cz/cs/informacni-centrum/informacni-
listy.html (28 April 2014). In this regard, see also Office’s Information Paper No. 3/2007 and
No. 1/2004 with respect to previous leniency programmes (available only in Czech).

“For the development of settlement procedure, see, e.g., Michal Petr. Narovnani v &eském
soutéznim pravu [Settlement in Czech competition law]. Antitrust, 2011, No. 4, p. 176. For two
early cases, see also Jifi Kindl. The Czech Office for Protection of Competition implements
informal settlement procedures (Kofola—Albatros), 20 January 2009, e-Competitions Bulletin,
January 2009, Art. N° 25768. For the current status and some selected cases, see Office’s
Information Paper No. 3/2013 available also in English at http://www.uohs.cz/cs/informacni-
centrum/informacni-listy.html (28 April 2014).
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complied with should in the opinion of the Office have been sufficient for it not to
commence proceedings with respect to the agreement(s) and/or practices in
question.

Under the 2001 Competition Act, the possibility of commitment decisions was
also introduced with respect to both restrictive agreements and the abuse of
dominant position cases.

As far as the control of concentrations is concerned, the 2001 Competition Act
also allowed the Office to issue some measures (remedies) and/or commitments as
conditions for approval of concentrations, and the Office used that power in a
number of cases.

Transactional resolutions outside competition proceedings are quite rare in the
Czech Republic. It is, however, worthy to note that there are some institutions which
might be considered to be similar to transactional institutions applicable in competi-
tion proceedings. Firstly, Act No. 395/2009 Coll., on significant market power in sales
of agricultural and food products and its abuse, contains provisions on commitments
which are practically identical to those contained in 2001 Competition Act.” That Act,
in addition, directly provides that provisions of the 2001 Competition Act shall be
applied mutatis mutandis to proceedings under Act No. 395/2009 Coll.® Secondly, the
Czech Code of Criminal Procedure’ provides for conditional suspension of criminal
prosecution and the so-called settlement which represent alternatives to traditional
ways of criminal prosecution and punishment.® It cannot be, however, said that these
institutions would influence the application of transactional institutions in competition
proceedings. With respect to Act No. 395/2009 Coll., it is the other way round, i.e., the
2001 Competition Act influenced the other Act. As regards criminal procedure, the
respective legal provisions do not influence each other.

The arguments put forward in favour of the transactional proceedings concen-
trate mainly on the efficiency of administrative proceedings and, in case of
leniency, on its usefulness as an investigative tool. The arguments against the use
of transactional resolutions were not put strongly in the Czech Republic, and rather
it was often pointed out that the Office’s practice enabling such resolutions might
have seemed controversial given the lack of legislative basis for that course of
action and the general principles of ex officio investigation and non-discrimination.
The lack of a legislative basis was remedied by Amendment No. 360/2012 Coll. to
the 2001 Competition Act. In any case, the fact is that the transactional procedures,
if applied, shorten the duration of administrative proceedings before the Office.

5 Section 6(2)-6(4) of Act No. 395/2009 Coll. These provisions were already applied in the
Office’s decision Ref.No. UOHS-S167/2010-13046/2011/460 of 22 August 2011 (Ahold Czech
Republic) where the case was closed without a fine by accepting commitments offered by Ahold.
6 Section 7 of Act No. 395/2009 Coll.

7 Act No. 141/1961 Coll., on Criminal Judicial Proceedings (Code of Criminal Procedure), as
amended.

8See Sections 307-308 (conditional suspension of criminal prosecution) and Sections 309314
(settlement) of the Code of Criminal Procedure. In more detail, see, e.g., Jifi Jelinek et al. Trestni
pravo procesni [Law of criminal procedure]. 2nd edn. Leges, 2011, p. 704 et seq.
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6.2 Transactional Resolution of Agreements and the Abuse
of Dominance

6.2.1 Overview of Transactional Procedures

There are three types of transactional resolutions of competition proceedings under
the 2001 Competition Act. These are leniency, settlement and commitment decisions.
Under the current state of the law, the leniency applications and related leniency
procedures are available only in respect of horizontal hard-core cartels (i.e., they are
applicable neither in abuse of dominant position cases nor in cases of vertical
restraints). On the other hand, settlements and commitment decisions are available
for both restrictive agreements (of all types) as well as abuse of dominant position
cases. In addition to the above statutorily provided for transactional resolutions, there
is also an informal procedure leading to a solution of competition concerns without
actually initiating formal proceedings before the Office. This informal ‘competition
advocacy’ procedure is dealt with in the Office’s soft law documents only.” All the
aforementioned transactional resolutions will be described in turn.

6.2.1.1 Leniency
The Leniency Notice issued by the Office in November 2013 currently applies in
the Czech Republic. This notice provides details regarding the leniency procedure
and supplements Section 22ba of the 2001 Competition Act, which provides the
legislative basis for the leniency programme. The leniency procedures in the Czech
Republic are harmonised with the EU model of leniency. The Leniency Notice
explicitly provides'® that it follows the ECN Model Leniency Programme'' and the
Leniency Notice of the European Commission'* and the Office will take the said
documents and the decision-making practices that relate to them into account."?
Accordingly, the Czech Leniency Notice can be applied only with respect to secret
horizontal agreements (secret cartels), and it recognises leniency type I and leniency
type II. The first deals with an immunity from fines and the second with a decrease in
the amount of fine. The immunity from fines (leniency type I) can be obtained by an
undertaking which first submits to the Office evidence which the Office did not have in
its possession and which will enable the Office to carry out targeted inspections
(on-site investigations) or by an undertaking which is the first to provide the Office
with evidence which proves the existence of the respective cartel agreement. There

9 At present, Office’s Notice of 8 November 2013 on Alternative resolution of competition issues
and on suspension of cases (hereinafter the “Alternative Resolution Notice”).

10Leniency Notice, para. 5.

""ECN Model Leniency Programme (as revised in November 2012). Available at: http://ec.
europa.eu/competition/ecn/mlp_revised_2012_en.pdf (30 April 2014).

12 Commission Notice on Immunity from fines and reduction of fines in cartel cases, OJ C
298, 08/12/2006, pp. 17-22.

13 Office’s Information Paper No. 3/2013 available also in English at http://www.uohs.cz/cs/
informacni-centrum/informacni-listy.html (28 April 2014), p. 6.
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are, however, some additional conditions too: the leniency applicant must admit its
participation on the respective cartel agreement, it must not have taken steps to coerce
other undertakings to participate in the cartel and it must actively assist the Office in
the respective administrative proceedings, namely submit to the Office all available
documents and information regarding the respective cartel agreement.'* More
detailed conditions are provided for in the Leniency Notice, which, for instance,
explains in more detail how the assistance to the Office in the administrative
proceedings should look like.'> For obtaining type II leniency (a decrease in fine),
an undertaking needs to satisfy similar conditions as in the case of leniency type I, but
the character of information and/or documents provided to the Office is different. An
undertaking which wants its fine to be decreased needs to provide the Office with
documents and information which have significant added evidentiary value. The
reduction of a fine may amount from 20 % to 50 %, at the maximum.'®

An application for type I leniency has to be submitted by the day in which a
statement of objections has been delivered to the respective undertaking (in practice
it, however, needs to be submitted much earlier). An application for type II leniency
needs to be submitted within 15 days from receiving the statement of objections."’
If such applications are lodged after the set statutory deadlines, the Office may deal
with them only in cases worthy of special considering.'® More detailed procedural
rules are described in the Leniency Notice, and they generally follow the European
Commission’s practice, i.e., the Leniency Notice provides for a so-called marker
which may reserve the place of the leniency applicant in the ‘non-imposition queue’
in order to allow it to gather the necessary information and evidence for submitting
the “full” leniency application.'® Also, it is possible to communicate with the Office
about the potential leniency in hypothetical terms. Nevertheless, hypothetical
filings do not secure one’s place in the ‘queue’ or “leniency race”. They are
meant to allow the leniency applicant to ascertain whether the evidence in its
possession is sufficient for satisfying the substantive conditions for application of
leniency (primarily type I leniency).”"

14 Section 22ba (1) letter a) of the 2001 Competition Act.

15 See, e.g., para. 15 of the Leniency Notice.

16 Section 22ba (1) letter b) of the 2001 Competition Act and para. 10—14 of the Leniency Notice.
'7 Section 22ba (5) of the 2001 Competition Act.

'8 Section 22ba (7) of the 2001 Competition Act.

19Leniency Notice, paras 30 et seq.

20 Leniency Notice, paras 28-29.
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6.2.1.2 Settlement

In comparison with leniency, settlement is currently meant to be used only as a tool
for achieving efficiencies in administrative procedure.21 In other words, when an
undertaking admits its wrongdoing, it may save time (and costs) on the side of the
Office and, hence, may merit a certain reduction in fine. The legislative basis for the
settlement is provided for in Section 22ba para. 2 of the 2001 Competition Act, and
it provides that the Office shall decrease the amount of fine by 20 % in case the
undertaking in question admitted that it committed the respective competition law
offence (entered into a restrictive agreement, abused dominant position or
implemented a concentration prematurely) and the Office is of the view that the
resulting sanction is sufficient taking into account the character and severity of the
offence in question. The procedure leading to a potential settlement is described in
the Office’s soft law Settlement Notice of November 2013.

The 2001 Competition Act provides that the application for settlement has to be
submitted within 15 days of receiving the statement of objections at the latest.”
However, the efficiencies sought by the settlement may be achieved much more
likely if the settlement procedure is started much earlier. For that reason, the said
Settlement Notice provides for the procedure that shall be typically followed when
one wants to participate in settlement. It is possible to submit the application for
settlement even if the undertaking in question did not follow the soft law procedure
provided for in the Settlement Notice, but in that case it may be more difficult to
achieve all benefits ensuing from the settlement procedure, and, hence, there is a
higher risk that the Office will use its discretion to deny the settlement.*

The typical settlement procedure has the following stages.”* First, the Office
asks the participant(s) whether they are interested in utilising the settlement proce-
dure. Second, if the participant(s) are interested in the procedure (and in case of
more than one participant the participants waive their right to be present at oral

2! Prior to 2011, the Office used the ‘settlement procedure’ (at that time even without any
legislative basis) also as a sort of ‘investigative tool” which were meant to ease the position of
the Office when obtaining evidence from the parties. Also at that time, the reductions in fines were
substantially higher and amounted quite often to 50 % or occasionally also to 80 %. The Office also
used that tool to impose measures which it would otherwise hardly issue (due to the lack of
appropriate power in the 2001 Competition Act) such as an obligation to provide damages to
consumers which were affected by a conduct of the dominant company which had required
excessive advance payments (see Office’s decision Ref.No. UOHS-S52/2009/DP-7933/2009/820
of 24 June 2009—RWE Transgas case). This practice was, however, subject to criticism (e.g.,
Michal Petr et al. Zakézané dohody a zneuZivani dominantniho postaveni v CR [Prohibited
agreements and abuse of dominant position in the CR] C.H. Beck, Prague, 2010, pp. 442443,
or Jindfiska Munkova, Jifi Kindl, Pavel Svoboda. SoutéZni pravo [Competition Law] 2nd edn.
C.H. Beck, Prague, 2012, p. 572) and has changed from the end of 2010 firstly in the Office’s
practice and later on, as of 1 December 2012, by law (see current Section 22ba para. 2 of the 2001
Competition Act and the Settlement Notice).

22 Section 22ba (6) of the 2001 Competition Act.
23 Settlement Notice, para. 6.
24 For details, see Part II of the Settlement Notice.
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hearings with the other participants), the Office informs the participant(s) in writing
about the commencement of the settlement procedure. Third, oral hearing(s) with
the participant(s) take place. Fourth, the participant(s) notify the Office that they
continue to be interested in the settlement procedure. Fifth, the Office issues a brief
(simplified) statement of objections. Sixth, the participant(s) formally apply for the
settlement and the resulting reduction of fine. Seventh, the Office issues a brief
(simplified) decision in the matter. In connection with the settlement procedure, it is
stressed by the Office’s officials that the Office in the course of the procedure does
not ‘negotiate’ or ‘agree’ with the alleged perpetrator the solution of the case but
that it rather only present its findings to the participant and the participant
acknowledges them and, subsequently, may obtain settlement and the resulting
reduction of a fine.”> Even though this statement is formally correct, from a
practical point of view obviously some sort of ‘negotiation’ with or rather ‘per-
suading’ of the Office may take place when the factual and legal assessment of the
case is being formed.

The Office entertains quite a considerable margin of discretion in the course of
the settlement procedure, and it may terminate the procedure at any time until the
issuance of the decision without giving any reason.”® Any participant may also
terminate its participation in the settlement procedure without giving any reason but
only until the formal submission of the application for settlement.”’ If there are
several participants to the proceedings, all have to participate in the settlement
procedure for it to take place (as otherwise the sought administrative efficiencies
cannot be achieved).”® Settlement procedure can be combined with leniency, but
the reduction of fine is not cumulative but consecutive.”

As can be seen from the foregoing, even though the settlement procedure is
similar in certain respects to the settlement procedure before the European Com-
mission,C it is different in several respects. First, the amount of reduction of fine is
fixed at 20 % (in comparison with 10 %). In addition, the settlement procedure is
applicable not only to horizontal cartels as is the case before the Commission but to

% See, e.g., Office’s Information Paper No. 3/2013 available also in English at http://www.uohs.
cz/cs/informacni-centrum/informacni-listy.html (28 April 2014), p. 16.

26 Settlement Notice, para. 30.

27 Settlement Notice, para. 29.

8 Settlement Notice, para. 16.

9 Settlement Notice, fn 11. The 20 % reduction is calculated after establishing the final amount of
fine, i.e. also after the application of leniency (type II). In other words, the maximum reduction one
can achieve when both leniency II and settlement reductions are applied is 60 % of the amount of
fine established in accordance with the Office’s guidelines for setting fines.

0 See Commission Regulation (EC) No 622/2008 of 30 June 2008 amending Regulation (EC) No
773/2004, as regards the conduct of settlement procedures in cartel cases, OJ L 171, 01/07/2008,
pp. 3-5, and Commission Notice on the conduct of settlement procedures in view of the adoption
of Decisions pursuant to Article 7 and Article 23 of Council Regulation (EC) No 1/2003 in cartel
cases, OJ C 167, 02/07/2008, pp. 1-6.


http://www.uohs.cz/cs/informacni-centrum/informacni-listy.html
http://www.uohs.cz/cs/informacni-centrum/informacni-listy.html
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any types of restrictive agreements and abuse of dominant position cases as well
(and in addition, also to ‘gun-jumping’ in case of mergers).

6.2.1.3 Commitments Decisions

The Czech 2001 Competition Act contains similar procedure regarding commit-
ment decisions as it is provided in Article 9 of Regulation 1/2003. The principle of
this alternative resolution of a competition case rests in accepting the commitments
offered by the suspected perpetrator(s) and terminating the administrative
proceedings without declaration of an infringement. The commitment decision
may be issued in respect of both restrictive agreements and abuse of dominant
position cases.”’ Not all (suspected) infringements are, however, suitable for this
kind of procedure. The suitable cases are the ones when the negative effect of the
respective anticompetitive conduct was not substantial and the prompt removal of
the competition issue is necessary in order to prevent harm to competition and the
termination of the conduct in question is not of itself sufficient for restitution of the
effective competition.”® The Office provides in its Alternative Resolution Notice
that examples of cases suitable for resolution via a commitment decision include
restrictive agreements by effect (as opposed to restrictive agreements by object) or
exclusionary abuse of dominant position when the prompt removal of competition
concerns is necessary for the efficient development of competition on the affected
markets.>”

The commitment procedure may be commenced only by the participant to the
proceedings. In other words, the Office cannot formally ‘impose’ commitments
upon the undertakings. From a practical point of view, the Office may of course
indicate that it would consider some commitments suitable in order to terminate the
proceedings. The commitments have to be offered by the undertaking subject to
investigation within 15 days from receiving the statement of objections at the latest.
Late submissions will be considered by the Office only in extraordinary cases that
are worthy of special consideration.*® In case there are more participants to the
proceedings, all have to participate in the proposal of commitments. Once the
undertaking(s) submitted the commitments, it has to stop the conduct which is
subject to the complaint and proceed in accordance with the commitments (even
though they have not yet been accepted by the Office).”” Subsequently, the Office
evaluates the offered commitments in order to ascertain that they are sufficient for
removing competition concerns and reinstating the effective competition. If the

31 Section 7 (2) and 11 (3) of the 2001 Competition Act.

32 Alternative Resolution Notice, para. 29. It has been also said that the suitable cases include cases
when the complained of conduct does not concern serious offences and when it is difficult to
ascertain whether the conduct in question is prohibited (Michal Petr et al. Zakazané dohody a
zneuzivani dominantniho postaveni v CR [Prohibited agreements and abuse of dominant position
in the CR] C.H. Beck, Prague, 2010, p. 475).

33 Alternative Resolution Notice, para. 30.

3 Section 7 (3) and 11 (4) of the 2001 Competition Act.

35 Alternative Resolution Notice, para. 28.
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commitments are sufficient, the Office will terminate the proceedings and impose
upon the participant(s) a duty to comply with the commitments. No finding of an
infringement is made. If the commitments are not found sufficient, the Office
continues in the proceedings and in the final decision it will explain why it did
not consider the commitments to be sufficient.

6.2.1.4 Resolution of a Case Without Commencing Proceedings
As mentioned above, the Office in its practice also provides for less formal
transactional resolution of competition cases.*® There may be cases when the Office
investigates certain practices and comes to a conclusion that competition concerns
may be removed without initiating formal administrative proceedings. This ‘infor-
mal’ procedure is also addressed in the Office’s Alternative Resolution Notice. The
Office provides there that from a legislative point of view, the respective course of
action is based on its power not to commence administrative proceedings when
there is no public interest in conducting such proceedings.’’ This may apply to
cases with only a limited effect on competition. Generally speaking, this option
helps the Office to prioritise cases and to concentrate only on the important ones and
also saves the Office’s resources. In some cases, the lack of public interest may arise
when the undertaking suspected of a competition law infringement undertakes
measures that remove any concerns. Obviously, not all competition issues are
suitable for being addressed in this way. The Office provides some examples of
practices that may be addressed in this way. These include restrictive agreements
which were not yet performed and their impact on competition would in any case be
only limited, decisions by associations of undertakings with only a negligible
ability to uniform behaviour of larger group of undertakings and vertical
agreements with limited effect on competition (including potentially also vertical
agreements containing hard-core restraints if market shares of the parties are lower
than 10 %).*8

The related procedure before the Office has the following main steps: first, the
Office communicates to the suspected undertaking the subject matter of the Office’s
concerns; second, the undertaking in question informs the Office within 10 days that
it is going to remove the respective competition problem; third, the Office requests
the undertaking to propose measures to remove the competition concerns within no
later than 1 month; fourth, the undertaking proposes the measures in question; fifth,
the Office evaluates the sufficiency of the measures. If the Office finds the measures
sufficient, it will refrain from commencing administrative proceedings for so long
as the undertaking in question fulfils the measures. No decision is being issued. The

36 This form of alternative resolution of competition cases was much used in 2006 and 2007 when
the Office used it in 17 and 13 cases, respectively. Since then, the Office has used this option on
average of 5 cases a year. See Office’s Annual Report for 2012, p. 12. The respective cases include
both restrictive agreements and abuses of dominant position. For some examples, see, e.g., the said
Annual Report, pp. 12-14 and 16-17.

37 Section 21 (2) of the 2001 Competition Act.
38 Alternative Resolution Notice, para. 17.
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Office only makes a written record in the file and informs the respective undertak-
ing accordingly (if there was a complainant, the Office also informs the
complainant).*

6.2.2 Discretion of Competition Authorities and/or Judges During
Proceedings

The level of discretion on the side of the Office differs depending on the type of
transactional procedures described in the preceding section. It seems that the lowest
amount of discretion the Office shall have in respect of leniency proceedings, given
the fact that the substantive conditions are provided quite in detail in the 2001
Competition Act itself (i.e., not only in soft law) and the fact that the general
principle to apply in respect of leniency is ‘first come, first serve’. Nevertheless, the
application of leniency depends to a large extent on the assessment of evidence
provided by the leniency applicant to the Office. This holds true with respect to both
type I leniency, when the Office needs to ascertain whether the provided evidence
enables it to undertake targeted inspections or whether it proves the cartel agree-
ment, and to type II leniency, when the Office evaluates the ‘added value’ of the
provided evidence. And yet the potential mistreatment of the evidence by the Office
may be subject to judicial review, and accordingly the aggrieved leniency applicant
may challenge the (ab)use of the ‘discretion’ of the Office in this regard. Given the
wording of Section 22ba para. 1 of the 2001 Competition Act, it is obvious that the
leniency applicant is entitled to receive leniency if the conditions provided in the
law were complied with.

With respect to the settlement procedures, the discretion on the side of the Office
is much broader. This discretion seems to be recognised by the legislature in
Section 22ba para. 2 of the 2001 Competition Act, and it is much emphasised in
the Settlement Notice (see above). Generally speaking, when assessing whether a
case is suitable for settlement and whether the settlement will take place, the Office
assesses whether the achieved savings of costs and time justify the reduction in fine.
Given that, there seems to be no right to settlement on the side of the parties. As
mentioned above, the Office proclaims that it may terminate the settlement proce-
dure without giving a reason practically at any time.*°

The discretion of the Office with respect to commitment decisions is probably
somewhere in between leniency and settlement procedures. On the one hand, the
statutory wording provides that the Office decides (i.e., not ‘may decide’) about
termination of proceedings provided that the undertaking(s) in question proposed
commitments that are sufficient for protection of competition and for removal of
competition concerns (i.e., the harmful situation would be eliminated by fulfilling
the commitments) and provided that the practice in question did not result in a

39 Alternative Resolution Notice, paras 22, 23 and 25.
40 Settlement Notice, para. 30.
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substantial restriction of competition.41 Accordingly, once these conditions are
fulfilled, the Office shall issue the commitment decision and there is a
corresponding right (entitlement) on the receiving end. However, on the other
hand, the assessment of the respective conditions allows much discretion on the
side of the Office given the relatively vague wording used in the statute. It is
unlikely that judicial review courts would want to ‘second-guess’ the Office in its
assessments provided that any refusal to accept commitments is properly explained
in the final decision.

An alternative resolution of a case prior to commencing administrative
proceedings is governed only by soft law and depends on many discretionary
assessments by the Office.

In addition to the foregoing, it is worthy to mention that in its practice the Office
must respect the legitimate expectations of the undertakings concerned and also the
principle of equal treatment and non-discrimination. Legitimate expectations may
arise also from the Office’s soft law documents. Hence, the discretion on the side of
the Office is not absolute even though it may be considerable given the relatively
vague wording used in the 2001 Competition Act and the Office’s soft law
documents. The Office shall treat similar cases alike. In addition, the Office is
required to explain (provide proper reasoning) in its decisions, e.g., why it did not
accept leniency applications or a proposal of commitments, and the Office’s
decision may be subject to judicial review. Hence, the use of Office discretion
may be subject to judicial control.

6.2.3 Nature of the Legal Act Concluding, Approving and/or
Making Binding the Settlement

In the Czech Republic, all the above-mentioned formal ‘transactional resolutions’
are concluded by an administrative decision which is unilaterally issued by the
Office. This applies to leniency, settlement, as well as commitments decisions.
With respect to leniency and settlements, the operative part of the decision does not
contain any specific wording that would reflect the leniency and/or settlement
procedures. The application of that procedure is, however, reflected in the amount
of fine which is included in the operative part of the decision. The explanation of the
amount of fine (or its non-imposition in case of leniency type I) is contained in the
reasoning of the Office’s decision. As regards commitment decisions, the wording
of commitments is included in the operative part of the Office’s decision, which
also includes a statement that the respective administrative proceedings are
terminated.

As mentioned above, if the Office comes to a conclusion that certain competition
concerns may be appropriately solved without actually initiating proceedings, it
does not issue any administrative decision but only makes a written record in the file

4 Section 7 (2) and 11 (3) of the 2001 Competition Act.
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and informs the undertaking in question (via a simple letter) that it will not
commence proceedings for so long as the undertaking will comply with the
proposed measures (see above).

6.2.4 Legal Consequences for the Parties

Decisions of the Office taken after leniency procedure and/or settlement procedure
are generally no different from ‘standard’ findings of infringement. Accordingly,
such decisions include finding and declaration of an infringement of competition
law, prohibition of the respective conduct going forward, sanction (i.e., a fine, if
any) and, in addition, may occasionally contain some other measures imposed by
the Office (e.g., some information duties imposed on the undertakings concerned).

Pursuant to Section 135 para. 1 of the Code of Civil Procedure,*? a civil court is
bound by the finding of the Office that an offence (i.e., the infringement of
competition law) occurred and as to who has committed that offence. Accordingly,
in subsequent private litigations (if any), that issue is deemed conclusively proved
before the civil court. The fact that there was a leniency application and/or
settlement in the proceedings before the Office is not relevant in this regard.

On the other hand, as already mentioned above, commitment decisions contain
no declaration of infringement. Accordingly, the respective issue (whether a viola-
tion of competition law occurred or not) would need to be ascertained before the
civil court. The same is obviously the case also when the Office solves a certain case
without actually commencing administrative proceedings. The Office is aware that
its commitment decisions or non-initiation of proceedings may adversely affect
third parties which claim they were damaged by the anticompetitive conduct
because they would need to prove before a civil court that an infringement of
competition law occurred on their own.*? Nevertheless, this is a ‘normal’ side effect
of these types of ‘transactional resolution’ of competition cases. A civil court can
establish all the issues on its own.**

If an undertaking violates commitments which were made binding upon it, the
Office may impose a penalty upon it in the amount of up to 10 % of turnover for the
last accounting period.*’ In addition, the Office may re-commence proceedings
which were terminated on the account of the accepted commitments and proceed
within them further towards an imposition of fine.*

*2 Act No. 99/1963 Coll., as amended.
43 Alternative Resolution Notice, para. 45.

“ For more details concerning private competition litigation in the Czech Republic, see, e.g., Jifi
Kindl, Michal Petr. Czech Republic. In: Gordon Blanke, Renato Nazzini (eds). International
Competition Litigation. A Multi-jurisdictional Handbook. Wolters Kluwer, 2012.

45 Section 22a (1) letter e) and Section 22a (2) of the 2001 Competition Act.

46 Section 7 (4) letter b) and Section 11 (5) letter b) of the 2001 Competition Act.
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6.3 Fundamental and Procedural Rights of the Parties

In the Czech Republic, fundamental procedural rights stem from three different
legal sources. On national level, they are enshrined in the Charter of Fundamental
Rights and Freedoms (hereinafter the “Charter CZ”),*” which is a part of the Czech
constitutional legal order. The Constitutional Court (hereinafter the “CC”) is
ultimately responsible for interpreting it. Charter CZ is inspired by the European
Convention on Human Rights (hereinafter the “ECHR”), which can be directly
relied on by parties to the proceedings. The Czech Republic is subjected to the
jurisdiction of the European Court of Human Rights (hereinafter the “ECtHR”).

Being a member of the European Union, public authorities and courts also need
to observe the principles of the EU law and the fundamental rights guaranteed by
the Charter of Fundamental Rights of the EU (hereinafter the “Charter EU”’) when
applying EU law. The Office is empowered to apply EU competition law, and while
doing so, it is bound by the Charter EU and the jurisprudence of the Court of Justice
of the EU (hereinafter the “CJEU”). Czech courts, including the Supreme Admin-
istrative Court (hereinafter the “SAC”), however demand that the Office interprets
the Czech law in line with the EU one, and the Office is thus bound to respect the
fundamental procedural rights guaranteed on the EU level, even in cases where only
the Czech competition law is applied.*®

In the Czech constitutional order, procedural rights are particularly strongly
protected in “criminal” proceedings.*® The interpretation of this notion is, however,
broad, and similarly to the rights guaranteed by the ECHR, these rights do also
apply to proceedings concerning other ‘penal administrative’ infringements,”’
including the enforcement of competition law.

Enforcement of competition law is generally governed by the Administrative
Proceedings Code,”> which applies to all proceedings of Czech administrative
authorities, with several specific provisions provided for in the 2001 Competition Act.

6.3.1 Right Against Self-Incrimination and Presumption
of Innocence

The right against self-incrimination is not specifically mentioned in the Czech
constitutional order. It is nonetheless held to be part of it.>> The same applies to

47 Constitutional Act No. 2/1993 Coll., Charter of Fundamental Rights and Freedoms of the Czech
Republic, as amended.

“8 SAC, judgment Ref. No. 5 Afs 95/2007-353 of 29 May 2009 (BILLA—Meinl I.)

49 Art. 37 et seq., Charter CZ.

0 ECtHR, judgment of 23 November 2006, application No. 73053/01 (Jussila v. Finland).
STSAC, judgment Ref. No. 6 A 126/2002-27 of 27 October 2004.

52 Act. No. 500/2004 Coll., Administrative Proceedings Code, as amended.

33 CC, ruling Ref. No. I. US 636/05 of 21 August 2006.
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the ECHR’* and the Charter EU.” In the Charter CZ, it is explicitly mentioned that
an accused has the right to refuse to give testimony.>®

The requirements concerning privilege against self-incrimination seem to differ
in the jurisprudence of the ECtHR and CJEU. It is not within the scope of this paper
to discuss these differences; however, it appears to be the case that while the ECtHR
gives the accused an absolute right to remain silent,”’ including as regards questions
relating to facts,”® the CJEU—specifically with respect to antitrust proceedings—
proclaims that the undertakings investigated for possible antitrust infringements are
obliged to provide answers to the questions on facts and to submit pre-existing
documents even of incriminatory nature.’” It might be, therefore, argued that the
(general) ECtHR’s case law on privilege against self-incrimination is significantly
more stringent than the CJEU’s (specific) jurisprudence on this question in antitrust
proceedings. Even though this divergence may be caused by the fact that the
ECtHR’s judgments relate to “hard core” criminal proceedings, where the fair
trial guarantees need to be applied in their full stringency,®” whereas the CJEU’s
jurisprudence is antitrust related,®' the national institutions applying competition
law—bound both by the ECHR and the Charter EU—find themselves in a difficult
position when attempting to reconcile these differences.

Claims by parties to the proceedings that they are not obliged to submit certain
information due to the privilege against self-incrimination are relatively common in
the Czech Republic. In a recent decision, the Regional Court in Brno (hereinafter
the “Regional Court”), which reviews decisions of the Office, expressed for the first
time its understanding of this issue.®® The judgment was in principle confirmed by
the SAC (judgment Ref. No. 8 Afs 25/2012-351 of 29 January 2015).

In this case, the Office invited one of the parties to the cartel proceedings
(a suspected cartelist) to submit certain documents. As in any other similar requests,
the Office informed the undertaking concerned that it is under a legal obligation to
provégie the information and that its failure to do so might result in imposition of a
fine.”

54E.g., ECtHR, judgment of 17 December 1996, application no. 19187/91 (Saunders v. the United
Kingdom).

5 E.g., CIEU, case 374/87 Orkem v. Commission [1989] ECR 3283.

56 Arts. 37 (1) and 39 (4) Charter CZ.

7 ECtHR, judgment of 17 December 1996, application no. 19187/91 (Saunders v. the United
Kingdom), par. 69.

S®ECtHR, judgment of 17 December 1996, application no. 19187/91 (Saunders v. the United
Kingdom), par. 71.

3 CJEU, case 374/87 Orkem v. Commission [1989] ECR 3283, par. 34 and 35.

SOECtHR, judgment of 23 November 2006, application no. 73053/01 (Jussila v. Finland), par. 43.
5'See, e.g., Wouter Wils. Self-incrimination in EC antitrust enforcement: a legal and economic
analysis. [2003] 4 World Competition 567.

62 Regional Court, judgment Ref. No. 62 Af 75/2010-318 of 23 February 2012 (Cartel CRT).

63 Sections 21e and 22c of the 2001 Competition Act.
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The undertaking—after having repeatedly refused to do so—finally submitted
the documents, but after the Office had issued its final decision finding a cartel, it
appealed the decision (submitted a judicial review claim) to the Regional Court,
claiming among others that its right not to incriminate oneself was breached. The
court, however, rejected the appeal in its entirety.**

The court recalled the ECtHR’s jurisprudence and admitted that even the CC had
opined that even though the accused have to allow the evidence to be taken, they are
not under any obligation to actively participate in the process.®” The Regional Court
than summarised the CJEU’s case law and concluded that to grant the parties to the
antitrust proceedings an absolute right to remain silent would go beyond what is
necessary to guarantee a fair trial; it held that

the privilege against self-incrimination is not violated if a competition authority requires
certain materials or information, unless the undertaking is coerced to provide answers that
would amount to accepting it breached the law, to provide answers other than those
concerning solely the facts or to submit other documents than those already in existence
when they were requested.®®

The Regional Court thus held that the Office is allowed to request pre-existing
documents from the undertakings suspected of having infringed competition law
and that it can pose to such undertakings factual questions, unless answering them
would amount to an admission of guilt. That approach is in line with the CJEU’s
case law. Unfortunately, even though the Regional Court recalled the ECtHR’s
jurisprudence (and that of the CC as well), it did not substantiate why their more
stringent requirements were not applicable in the respective case.

The Office takes this judgment as an acknowledgement of its current practice. It
requires the undertakings to provide it with answers to questions of facts and to
submit pre-existing documents in their possession. Even though the extent to which
the undertakings need to comply with such requests is disputed in several ongoing
investigations, there has not been any further antitrust-related case law dealing with
that issue so far.

There is no specific case law concerning transactional resolutions either. Despite
the above-mentioned fact that the parties to the proceedings frequently claim a right
not to incriminate themselves during proceedings, once the case is closed by
adopting a commitment or settlement decision, they have never disputed the
preceding process.

The commitment decisions probably do not raise any specific concerns vis-a-vis
self-incrimination since the undertakings concerned do not have to plead guilty.
The case is closed without finding an infringement.®’

o4 Regional Court, judgment Ref. No. 62 Af 75/2010-318 of 23 February 2012 (Cartel CRT).
%5 CC, opinion Ref. No. P1. US 30/10 of 30 November 2010.

56 Translated from Czech by the author.

67 Sections 7 (2) and 11 (3) of the 2001 Competition Act.



170 J. Kindl and M. Petr

Conversely, concerning settlement decisions, the undertakings need to confirm
that they committed an infringement, as described by the Office in the statement of
objections.®® Thus, in order to benefit from the settlement procedure, the parties
cannot exercise their right not to incriminate themselves and need to plead guilty.
At the same time, it might be argued that their procedural rights are not
compromised because the settlement procedure is initiated by the Office, and this
happens generally only in the case when the investigation is more-or-less finished
and when the Office gathered sufficient amount of evidence to present its case. The
settlement, therefore, does not influence the extent of the infringement, but solely
the amount of fine. It also ought to be mentioned that the undertakings do not have
to settle the case; it is only their right to do so after they had acquainted themselves
with the statement of objections. There has not been any relevant discussion on this
topic in the Czech Republic; the settlements are, however, widely considered to be a
legitimate resolution of a case.

As far as leniency is concerned, applicants need to admit that they participated in
the cartel at hand.®” Unlike settlements, leniency applications are mostly submitted
at the beginning of the investigation, but similarly to settlements, it is only a right of
the undertakings to come forward with the leniency application; they are not in any
way obliged to do so. At the same time, the admission of guilt does not result into a
penalty if the full immunity is granted (leniency type I). The authors are not aware
of any relevant discussion concerning the relationship between the leniency
programme and the privilege against self-incrimination in the Czech Republic.
Concerning the case law, the Regional Court held that a decision of the Office
may be based solely on the leniency application and its accompanying documents
which was confirmed by the SAC.”® The Regional Court thus acknowledged that a
leniency application may serve as a valid source of evidence against the applicant,
as well as the other cartelists.

The presumption of innocence is explicitly mentioned in the Charter CZ. Its text
refers to criminal proceedings, guaranteeing the presumption of innocence to
anyone accused of a crime until his guilt is declared in a court’s final judgment of
conviction.”" It is similarly enshrined in the Charter EU’* and the ECHR.”® This
principle applies also to the proceedings before the Office, where the parties to the
proceedings are deemed not guilty until the final decision finding an infringement is
issued.

In the Czech competition case law, the claims concerning presumption of
innocence are rather rare. They were mostly associated with the undertakings’

8 Section 22ba (2) of the 2001 Competition Act.
%9 Section 22ba (1) of the 2001 Competition Act.

7ORegional Court in Brno, judgment Ref. No. 62 Af 75/2010-318 of 23 February 2012 (CRT
Cartel), SAC, judgment Ref. No. 8 Afs 25/2012-351 of 29 January 2015.

7! Art. 40 (2) Charter CZ.
72 Art. 48 (1) Charter EU.
73 Art. 6 (2) ECHR.
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complaints that the Office informed the public about its proceedings, which might
have damaged their goodwill. In one such case, the SAC confirmed, inter alia, that
the presumption of innocence was not violated when the Office mentioned in an
interview with one of its representatives that it is investigating certain
undertaking.”*

The authors are not aware of any relevant discussions in the Czech Republic
concerning the relationship between the presumption of innocence and transac-
tional resolutions in antitrust cases.

6.3.2 Right of the Parties to Know the Case Against Them
(Statement of Objections)

Disputes concerning the amount of information that the parties to the proceedings
have the right to be granted access to file emerge frequently in proceedings before
the Office. Affected parties often complain about having only limited access to the
file. The extent of the information which undertakings are granted access to file
does not significantly differ depending on the nature of antitrust proceedings (with
the exception of leniency applications, which are accessible only after the statement
of objections has been issued). All the parties to the proceedings have full access to
the file. A statement of objections is produced in all types of proceedings, and the
possibility to conduct oral hearings is not limited to a particular stage of the
proceedings.

In the context of the Czech legal order, a transactional resolution of a case does
not have any direct impact on information the parties to the proceedings receive,
with the exception that in case of settlement procedure the Office may (if the
respective conditions are fulfilled) issue only a brief statement of objections (see
below).

The statement of objections was only introduced into the Czech competition law
in 2009.”° Before that, parties to the proceedings sometimes claimed that they had
the right to receive a similar document. Courts, however, rejected such claims,
stating that the Office did not have such a duty.”®

In the statement of objections, the Office informs the parties to the proceedings
about the facts of the case, principal evidence supporting these findings and legal
qualification thereof’’; also, the anticipated amount of fine needs to be indicated.”®
After the statement of objections, the parties to the proceedings are awarded access
to all the evidence (including the leniency documentation, see below) and are
awarded at least 15 days to express their observations and suggest further evidence.

" SAC, judgment Ref. No. 7 Afs 86/2007-107 of 31 October 2008 (Ceskd lékdrnickd komora).
75 Act. No. 155/2009 Coll., on the amendment of the Act on the protection of competition.
"SE.g., SAC, judgment Ref. No. 5 Afs 7/2011-619 of 29. 3. 2012 (Bakeries Cartel II.).

77 Section 7 (3) of the 2001 Competition Act.

78 Section 21b of the 2001 Competition Act.
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Even though the parties to the proceedings frequently claim that the statement of
objections is not sufficiently detailed, the court has not yet annulled any Office’s
decision due to this reason. A statement of objections is issued in “normal” as well
as transactional procedures. In the case of settlement procedure, however, the
Office issues only a simplified version.”” Apart from legal qualification and indica-
tion of fine, it includes only the description of the basic facts of the case and of the
principal evidence supporting it. If the parties to the proceedings are not willing to
settle the case after having received the simplified statement of objections, they may
abandon the settlement procedure.®” In such a case, a complete statement of
objections would be issued.

6.3.3 Right To Be Heard and Access to File

It is possible to distinguish between two formal stages of an investigation of any
particular case. Before the formal proceedings are initiated, the Office is
empowered to carry out a limited investigation, on the basis of which it will decide
whether to open formal proceedings.®!

During the preliminary investigation, the undertakings concerned do not enjoy to
the full extent the rights of the parties to the proceedings. In particular, they are not
entitled to access the file unless they can prove their legal interest or any other
serious reason to access the file, under condition that the rights of other persons
concerned or the public interest would not be prejudiced.®” The Office’s practice is
rather restrictive, and it only rarely enables the access to file before formal
proceedings have been initiated.

On the other hand, in the course of the formal proceedings, the participants
thereto and their legal representatives are without further limitations allowed to
inspect the files.*> The files may thus be inspected from the first day of the
proceedings going forward. There are, however, certain limitations to that right.

Firstly, parts of the file containing classified information or facts subject to the duty
of non-disclosure, imposed or recognised by law, are excluded from the inspection.®*
Apart from that, the 2001 Competition Act stipulates further limitations concerning
business secrets®> and the materials relating to the leniency programme.

7 Para. 23 of the Settlement Notice.

80 Para. 29 of the Settlement Notice.

81SAC, judgment Ref. No. 5 Aps 4/2011-326 of 22 September 2011 (Telefénica).

82 Section 38 (2) of the Administrative Proceedings Code.

83 Section 38 (1) of the Administrative Proceedings Code.

84 Section 38 (6) of the Administrative Proceedings Code. Such information is defined in Act
No. 412/2005 Coll., on the protection of classified information and security qualifications, as
amended.

85 The same rules that apply to business secrets also apply to banking and similar secrets protected
by law; the Office has, however, so far only dealt with business secrets.
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As far as business secrets are concerned,®® the parts of file documentation
containing business secrets are excluded from the inspection. The file nonetheless
needs to contain documents from which the business secrets were deleted or a
comprehensible summary of the information, omitting the business secret.®” Such
non-confidential documents need to be provided by those who claim the right to the
business secret.®®

This limitation to the right to access the file has been repeatedly challenged. The
CC, however, confirmed that as long as the Office sufficiently substantiates the
reasoning of its decision, the right to a fair trial is not violated.*” There have not
been many cases in which the court would annul the Office’s decision due to access
to file violations. On one instance, the Office addressed several telecom operators in
order to establish the market share of the undertaking concerned. The answers of the
operators were excluded from the file inspection, and only the final outcome—the
market share of the undertaking—was mentioned. The SAC decided that under
those conditions, where the party to the proceedings was not aware of the criteria
determining which operators would be addressed or of the algorithm employed to
determine the market share, the undertaking concerned was not able to exercise its
right to defence and the Office’s decision was annulled.”

Concerning the leniency programme, a specific regulation was adopted only in
2012.°" Under the Competition Act currently in force, the leniency applications, as
well as the documents attached to it, are not part of the files until the statement of
objections is issued. Thereafter, these documents would be included in the files and
may be accessed, but it is not possible to make copies of them.”” There has not been
yet any court judgment on this procedure and the respective statutory provisions.

The Office prevented the parties to the proceedings from inspecting the infor-
mation concerning leniency applications even prior to this specific legislation.
Despite the lack of explicit legal basis, the Regional Court confirmed that the
Office was right to deny the participants the right to inspect the leniency documents
before the issuance of the statement of objections.”> The SAC confirmed this
position.

Concerning the right to be heard, Czech administrative law does not provide for
any “state of play meetings” or “hearing officers”, as is the case under the EU law.
The Administrative Proceedings Code anticipates oral hearings; they are, however,

86 Section 504 of Act. No. 89/2012 Coll., Civil Code.

87 Section 21c (1) of the 2001 Competition Act.

88 Section 21c (2) of the 2001 Competition Act.

8 CC, Ruling Ref. No. I1. US 192/05 of 11 July 2007 (Telefénica).

SAC, judgment Ref. No. 9 Afs 59/2011-644 of 28 March 2012 (Mobile Operators: T-Mobile
111.).

! Act No. 360/2012 Coll., on the amendment of the Act on the protection of competition.
92 Section 21¢ (3), (4) of the 2001 Competition Act.

93 Regional Court in Brno, judgment Ref. No. 62 Af 75/2010-318 of 23 February 2012 (CRT
Cartel).
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not meant primarily to be a forum to discuss the case, but rather a tool to gather
evidence. As the Regional Court observed with respect to the second instance
proceedings, where the decision is taken on the basis of suggestion of the “appellate
committee” (see below):

if the proposed oral hearing was meant to [...] provide a possibility to challenge the
proposal of the appellate committee [. . .], there is no reason to summon oral hearings for
that purpose in this case, as the claimants were able to present their opinions in written
observations and it was a duty of the [Office] to respond to these not in course of a
“discussion” during oral hearing, but in a final decision on the merits.”*

In the Office’s practice, oral hearings are thus not performed primarily in order
to enable the undertakings concerned to exercise their right to be heard, but rather to
gather evidence.

The only exception relates to settlement procedures with more parties to the
proceedings. Normally, all the parties may attend the oral hearings. In the course of
settlement procedures, the Office, however, wishes to discuss the case individually
with every participant, without the presence of the others. All the participants to the
settlement procedure are, therefore, invited to waive their right to take part in the
oral hearing concerning the settlement procedure, where the settlement would be
discussed with the other parties.”

6.3.4 Right to an Equal Treatment

The right to an equal treatment is explicitly guaranteed by the Charter CZ,”® as well
as the Administrative Proceedings Code.”’

In the Office’s practice, claims concerning unequal treatment are rare. The
authors are aware of only one judgment in which the court decided that the right
to an equal treatment was violated.”® Despite that finding, the court did not annul
the Office’s decision due to that reason. The case concerned a cartel investigation
with three parties to the proceedings, two of them represented by the same lawyer.
When the Office set a deadline for the parties to express their views to the evidence
gathered,” it decided to award 5 working days for one of the participants and 10 for
the other two. Thus, technically speaking, the lawyer of the two parties had 5 days

o4 Regional Court in Brno, judgment Ref. No. 62 Ca 37/2009-680 of 21 April 2011 (éeské drahy)
(translated from Czech by the author). The judgment is currently under review before the SAC.

% Paras. 16 and 19 ez seq. of the Settlement Notice.

6 Art. 37 (3) Charter CZ.

7 Section 7 of the Administrative Proceedings Code.

%8 Regional Court in Brno, judgment Ref. No. 62 Af 71/2012-831 of 20. 9. 2012 (Bakeries Cartel
1)

2 In this case, the statement of objections was not issued because the proceedings started before it
was enshrined in the 2001 Competition Act.
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for each of the parties, but in fact, the deadline for each of these parties was
10 working days, but only 5 for the first one. Even though the Regional Court
found that the first participant was not treated equally, it did not conclude that her
right to a fair trial was significantly breached, as she was not able to demonstrate
that she was not able to prepare a proper position document.

Transactional resolution of antitrust cases has only a limited direct impact on
equal treatment of the parties. In case of commitments, all the participants need to
be involved.'™ The same is the case with respect to settlements as currently
contemplated.'®!

6.3.5 Right to an Impartial Judge

The Office adopts decisions on two levels. The first-instance decision is effectively
adopted by the vice chairman of the Office, responsible for enforcement of compe-
tition law—both the investigative and decision-making phases. Such a decision
may be appealed to the chairman of the Office.

The chairman is not directly linked to the investigation or the first-instance
decision-making. The chairman’s decision is based on a recommendation of the
“appellate committee”, a group of experts from both within the Office (but not those
involved previously in the same case) and from other institutions, both lawyers and
economists. The chairman is solely responsible for the second-instance decision
and is not bound by the recommendation of the committee.'%

The chairman’s decision is final and cannot be further challenged within the
Office; it may, however, be appealed to (subjected to judicial review by) a court.

On several occasions, the impartiality of the Office’s chairman has been
challenged. A review of the chairman’s impartiality is, however, complicated by
the fact that the provisions of the Administrative Proceedings Code regarding
challenge on the grounds of partiality do not apply to him (there is no other person
or body that could substitute him).m3 The CC, however, ruled that despite these
provisions, claims concerning the alleged partiality of the Office’s chairman need to
be reviewed in a similar way as claims concerning any other officials. The differ-
ence is that such review may be undertaken only by a judicial review court (not the
Office itself).'*

Commitment and settlement decisions are as a matter of principle not appealed
to courts.

100 gection 7 (2) and 11 (3) of the 2001 Competition Act.

101 Office’s Information Paper No. 3/2013 available also in English at http://www.uohs.cz/cs/
informacni-centrum/informacni-listy.html (28 April 2014), p. 16.

192 Section 152 of the Administrative Proceedings Code.

103 Section 14 (6) of the Administrative Proceedings Code. The impartiality rules similarly do not
apply to top representatives of other similar institutions as the Office.

104 ¢, ruling Ref. No. PL. US 30/09 of 2 April 2013 (Dopravni podnik Usteckého kraje).
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6.3.6 Right to Trial

The chairman’s decision is final and cannot be further challenged within the Office;
it may be, however, appealed to (a judicial review claim may be submitted to) a
court. Such claim (appeal) may be brought only against the chairman’s decisions,
i.e., if the first-instance decision was not challenged, it cannot be reviewed by a
court.'® The Office’s decisions are reviewed by the Regional Court in Brno in full
jurisdictions; questions of both fact and law may be disputed, as well as the amount
of fine. The court may confirm the Office’s decision or annul it; it may also reduce
the fine.'%® Unless a settlement is reached or commitments are accepted, the vast
majority of the Office’s decisions are appealed. The Regional Court’s judgment
may further be appealed to the SAC by the so-called cassation appeal. Its review is,
however, limited to questions of law and procedure.'’

As a matter of principle, every decision of the Office may be challenged by the
parties. They cannot waive the right to the appeal prior to the issuance of the
decision. At the same time, it is highly improbable that the parties would challenge
a settlement decision, based on their consent to the facts, legal qualification and the
amount of fine, or a commitment decision, making binding the commitments that
the parties themselves proposed. In the Office’s experience, those types of decisions
have never been challenged. As far as not-settled leniency cases are concerned, the
Office’s decision is usually challenged by the participants other than the leniency
applicant(s). Should the court find that there is a reason to change or annul a
decision, such a judgment would apply to those who have not appealed as well
since the decision would be changed or annulled in its entirety.

6.3.7 Ne bis in Idem

The ne bis in idem principle is enshrined in the Charter CZ, under which no one may be
criminally prosecuted for an act for which she has already been finally convicted or
acquitted of the charges."® This principle applies to antitrust proceedings as well.'”

Any decision of the Office, when confirmed by the Chairman or when not
appealed to him, is deemed to be final, and the ne bis in idem principle applies to
it. The case cannot be reopened unless the decision was annulled by the court or
unless there were specific reasons to reopen the case expressly provided for in the
Administrative Proceedings Code.'"”

105 Section 68 of Act No. 150/2002 Coll., Code of Administrative Justice, as amended.
106 Section 78 of the Code of Administrative Justice.

197 Section 103 of the Code of Administrative Justice.

198 Art. 40 (5) Charter CZ.

199 SAC, judgment Ref. No. 5 Afs 9/2008-328 of 31 October 2008 (RWE Transgas I.).

"9 The proceedings may be reopened if new facts emerge within 3 years after the decision was
issued (Art. 100 et seq. of the Administrative Proceedings Code) or if it comes out within a year
that the decision was illegal (Art. 94 et seq. of the Administrative Proceedings Code).
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In settlement and leniency cases, “standard” decisions finding an infringement
are issued, and the ne bis in idem principle thus applies as in other infringement
cases. Conversely, commitment decisions do not declare that there was an infringe-
ment; the proceedings are merely stopped provided that the commitments would be
fulfilled."'! If the commitments are not fulfilled, the parties to the proceedings may
be imposed a fine''? and the case may be reopened.''® A “standard” decision
finding an infringement and awarding fines may be issued in such reopened
proceedings. In the Office’s experience, the commitments have always been ful-
filled and no case has been so reopened yet.

6.4  Rights of Third Parties

In the Czech Republic, the parties to the proceedings concerning anticompetitive
agreements or abuse of dominant position are only those allegedly involved in the
conduct under review,''* i. e. the parties to an agreement or the dominant. These
parties enjoy all the procedural rights described above.

On the other hand, third parties such as complainants, competitors or those
harmed by an anticompetitive conduct cannot become parties to the proceedings
and do not enjoy any specific procedural rights; neither can they become parties to
the court proceedings reviewing the Office’s decisions.'"”

6.4.1 Right To Be Heard and Access to File

Third parties (i.e., other than the parties to the proceedings themselves) may be granted
access to file only if they can substantiate their legal interest or other compelling reasons
to do so and if the interests of the parties to the proceedings, other persons or public
interest would not be jeopardised.''® In the past, the courts have stated that such an
interest may be, for example, the fact that a third party is involved in a private litigation

" Section 7 (2) and 11 (3) of the 2001 Competition Act.

12 Section 22a (1) (e) of the 2001 Competition Act.

13 Section 7 (4) and Sec. 11 (5) of the 2001 Competition Act.

!4 Section 21a of the 2001 Competition Act.

USE ¢ SAC, judgment Ref. No. 1 Afs 76/2008-246 of 29 May 2008 (Ustecky kraj), where a party
allegedly harmed by an abuse of dominance attempted to join the court proceedings. Similarly in
merger review cases, parties raising complaints against the merger are not parties to the
proceedings. The Regional Court, however, ruled that they may file an appeal against the Office’s
decision to its chairman. See Regional Court, judgment Ref. No. 62 Af 55/2011-174 of 2 July 2013
(Litvinovskad uhlend). The SAC did not share this view and cancelled the regional court judgment
(Ref. No. 9 Afs 72/2013-127 of 26 February 2015).

116 Sec. 38 (2) of the Administrative Proceedings Code.
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with the party to the proceedings or is intending to bring a damage claim."'” The Office
has granted access to its file to a third person under those circumstances only rarely and
when the proceedings ended.

As far as the right to be heard is concerned, third parties do not enjoy any specific
rights. They can freely submit their observations in writing, and they may be
summoned to oral hearings. As has already been described, oral hearings are
understood to be primarily a means of gathering evidence, and the third parties
are thus invited not to discuss the case with the Office but only to answer its
questions. The parties to the proceedings are allowed to be present to such a
hearing.''® The above rules apply in cases of transactional resolutions in the same
way as in “standard” cases.

6.4.2 Right to Trial

Due to the fact that the third parties are not parties to the proceedings, they cannot
challenge decisions of the Office.''” A complainant cannot challenge the fact that
the Office has not opened formal investigations.'*’ This applies to cases concluded
by a transactional resolution, as well as to “standard” cases. Therefore, as has
already been described above, settlement and commitment decisions have never
been appealed so far.

6.4.3 Right of Equal Treatment

Transactional procedures have only limited and (at maximum) indirect impact upon
the rights and interests of the third parties. The authors are not aware of any relevant
discussions in the Czech Republic that would deal with a right of the third parties to
equal treatment in the context of transactional procedures. As mentioned above, the
third parties are not parties to the proceedings before the Office.

6.4.4 Other Issues and Rights
The interests of third parties are taken into account only to a limited extent. The

basis for this approach is to be found in the understanding that the ‘public law’
rights of third parties are not dealt with in the proceedings before the Office. Only

"7SAC, judgment Ref. No. 1 Afs 86/2013-78 of 23 January 2014 (RegioJer). Similarly in a
merger review, the undertaking raising objections against the merger usually has the legal interest
to access the file; see SAC, judgment Ref. No. 9 Afs 29/2012-53 of 28 March 2013 (Litvinovska
uhelna).

118 Section 49 of the Administrative Proceedings Code.
119 8ee, e.g., SAC, judgment Ref. No. 1 Afs 76/2008-246 of 29 May 2008 (Ustecky kraj).
120SAC, judgment Ref. No. 6 Ans 6/2013-27 of 7 June 2013 (Mediaservis).
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the rights and duties of the parties to the proceedings are being determined in such
proceedings.'*!

In commitment cases, third parties—if they can be identified—are sometimes
invited to express their views on the commitments proposed.'** They do not,
however, enjoy any specific legal standing, and they cannot formally influence
the contents of the commitments.

6.4.5 Principle of Legitimate Expectation and of Good Faith

No specific legal regime applies to communications of the Office’s officials to
companies during negotiations. It ought to be mentioned that the Office does not
make any “proposals” in the course of transactional procedures; it merely states its
viewpoint and invites parties to provide their proposals or opinions. In order to improve
the transparency of its transactional procedures, the Office issued guidelines on leniency,
settlement and commitment cases. Third parties are not involved in these procedures.

In leniency cases, after receiving the application, the Office confirms in writing
that the application fulfils the criteria for awarding leniency, on condition that all
other requirements of the leniency programme would be fulfilled.'* Those
statements are deemed to be binding on the Office, even though they are not
provided for by the 2001 Competition Act and the final decision on awarding
leniency is issued only in the decision on the merits.'**

In settlement cases, the actual settlement is reached when, after receiving the
statement of objections, the parties to the proceedings accept the factual and legal
qualification presented by the Office. If this happens, the infringement described in
the final decision and its legal qualification must fully correspond to the one in the
statement of objections. Even though not provided for by the 2001 Competition
Act, there may be negotiations among the Office and the individual parties to the
proceedings; minutes of such negotiations would be drafted.'*’

The commitment procedure is described in the 2001 Competition Act only
rudimentarily. The statute, however, does not provide for any negotiations; it
only states that the Office shall terminate the proceedings if the parties proposed
the commitments and the corresponding statutory conditions were complied
with.'?® Similarly to the settlements procedure, if there were any preceding
negotiations, minutes would be drafted.

21gAC, judgment Ref. No. 1 Ans 12/2013-82 of 16 January 2014 (RegioJet).

'22E g_, in the Office’s decision Ref. No. S-282/2008/DP-4232/2009/820 of 28 April 2009 (CEZ),
the commitments consisted in amendments to contractual relations between a company suspected
of abuse of dominant position and a complainant.

123 para. 32 and 37 of the Leniency Notice.

124 para. 25 of the Leniency Notice.

125 Para. 19 of the Settlement Notice.

126 Section 7 (2), (3) and Sec. 11 (3), (4) of the 2001 Competition Act.
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In the Office’s experience, the parties to the proceedings have never challenged
the procedure of transactional resolutions. On several occasions, the parties claimed
that the case should have been resolved by commitments, not by an infringement
decision; the courts, however, confirmed that the legal conditions for such a
resolution were not met.'?’

6.4.6 Confidentiality and Publicity of the Transactional Solutions

The Office is obliged to publish its decisions.'*® Decisions in leniency, settlement
and commitment cases are published on web pages of the Office as well, in the same
way as all the other decisions.'?’ Business secrets are concealed.

Concerning the final decisions, it ought to be mentioned that settlement
decisions tend to be significantly shorter than “standard” ones.'*" They only contain
the basic facts of the case and their legal qualification, with references to the file
where the evidence is to be found.

Concerning other documents relating to transactional procedures, they are
contained in the file and accessible under standard rules (see above).

6.5 Merger Control

Pursuant to Section 17 para. 4 of the 2001 Competition Act, the Office can approve
concentrations (mergers or acquisitions) subject to fulfilment of commitments which
were proposed by the merging entities (undertaking concerned) to the Office in order to
preserve the effective competition.'*' The Office’s decision-making practice operates
with both structural as well as behavioural remedies. In fact, the Czech practice in this
respect is much influenced and follows the practice of the European Commission as
enshrined in its Remedies Notice.'”> The Czech Office is very reluctant to prohibit
concentrations. It seems that it prefers that the cases in which significant competition
concerns are identified are solved via a proposal of commitments and related conditional
approval subject to fulfilment of the proposed commitments. The Office commences

127 E.g., Regional Court in Brno, judgment Ref. No. 62 Ca 37/2009-680 of 21 April 2011 (éeske’
drahy). The judgment was cancelled by the SAC but the respective issue was not overturned (SAC,
judgment Ref. No. 7 Afs 57/2011-1255 of 28 August 2014).

128 Section 20 (1) (a) of the 2001 Competition Act.

129 All decisions are available (in Czech) at: http://www.uohs.cz/cs/hospodarska-soutez/sbirky-
rozhodnuti.html (1 May 2014).

139Para, 27 of the Settlement Notice.
31 For details regarding this procedure, see Jindfiska Munkova, Jifi Kindl, Pavel Svoboda.
Soutézni pravo [Competition Law] 2nd edn. C.H. Beck, Prague, 2012, pp. 514-516.

132 Commission notice on remedies acceptable under Council Regulation (EC) No 139/2004 and
under Commission Regulation (EC) No 802/2004, OJ C 267, 22/10/2008, pp. 1-27.
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approximately 40-50 merger approval proceedings a year.'** Approximately 50-60 %
of these proceedings are dealt with in a simplified procedure. Most of the rest are solved
in the so-called phase one (i.e., within 30 days from the merger approval filing). Only a
handful of cases are moved into the second phase.'** Similarly, only a handful of cases
are finally resolved by a conditional approval subject to commitments, but these cases
usually involve the most contentious and interesting competition law questions.'*
Recent cases include, e.g., a concentration between Agrofert Holding and Euro Bakeries
Holding when the commitments included divestment of several bakeries, a concentra-
tion between Agrofert Holding and Loredana Corporation when the commitments were
to remove personal connections between Agrofert and its competitor AGRO Blatna and
a concentration between Ceskd 1ékarna and Lloyds Holding when the commitments
included divestment of three chemistry shops.'*°

6.5.1 Negotiation of Remedies

The proposal of commitments must be made by the merging entities prior to the
commencement of the proceedings'®’ or in its course but in any case not later than
15 days from receiving the statement of objections. If this deadline is not honoured
by the merging entities but the proposal of commitments reaches the Office within
additional 15 days, the Office may still take the commitments into account but only
in cases worthy of special treatment.'*® Accordingly, the initiative as regards
commitments has to always come from the merging entities. In other words, the
Office cannot impose commitments upon them. Nonetheless, the Office may to a
certain extent negotiate the commitments with the parties to the concentration and
indicate whether the contemplated (or even offered) commitments are sufficient or
not. In practice, this ‘negotiation’ usually takes place in the course of oral hearings

133 1n 2013, there were, however, only 35 such proceedings. For the relevant statistical data, see
Office’s annual reports available at http://www.uohs.cz/en/information-centre/annual-reports.html
and Office’s statistical data available at http://www.uohs.cz/cs/informacni-centrum/statistiky/
statistiky-z-oblasti-hospodarske-souteze.html.

134 For instance, in 2012 there were three such cases (Office’s Annual Report for 2012, p. 18) and
four such cases in 2013.

135 pursuant to Office’s statistics available at http://www.uohs.cz/cs/informacni-centrum/
statistiky/statistiky-z-oblasti-hospodarske-souteze.html (30 April 2014) and Office’s annual
reports, there were three such cases in 2012, one in 2011, one in 2010, one in 2009. There was
no such case in 2013.

136 See Office’s Annual Report for 2012, pp. 19-22, or in detail Office’s decisions in cases Ref.
No. S472/2011; Ref.No. S396/2011 and Ref.No. S544/2012.

137 Pursuant to Section 15(4) of the 2001 Competition Act, the merger approval proceedings are
initiated when the Office receives a complete application for approval of concentration, including
all the required particulars.

138 Section 17(4) of the 2001 Competition Act.
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or even at ‘informal’ meetings with case handlers. Finally, however, the outcome of
the ‘negotiation’ has to be provided in writing, i.e., parties to a concentration must
submit a written proposal of commitments. Parties to a concentration may submit
modified proposals of commitments provided that the above period for lodging
them is maintained. In addition, the Office is explicitly empowered to accompany
the approved commitments with certain additional conditions and duties (such as
information duties) which are meant to secure fulfilment of the commitments.

There is no particular role for third parties (including competitors) in defining
remedies (or commitments). The right to propose commitments is the sole right of
the merging entities. The Office may, however, take into account the view of third
parties when it assesses whether the proposed commitments (remedies) are suffi-
cient for preserving effective competition and removing competition concerns
which the Office identified. There is no particular role for third parties in the merger
approval procedure either. They may, however, lodge objections against the
notified concentration, and the Office shall properly address such objections.
Third parties are not parties to the proceedings, and they do not have any special
right to inspect files. They may be granted such access to files only if they would
prove a special legal interest or another serious reason that would mandate granting
access. Pursuant to available sources, the Office has never granted such access, but
this Office’s position is now subject to judicial review in one case.'*® The third
parties cannot generally challenge the Office’s decisions, but the Regional Court in
Brno held that the third party which lodged objections against a certain concentra-
tion can submit an appeal to the Office’s Chairman if it believes that its objections
were not properly addressed by the Office in its decision.'*” The judgment of the
Regional Court was however cancelled by the SAC. Hence, the third parties cannot
‘hijack’ the procedure regarding approval of concentration given their limited role
in the proceedings and the current stance of the Office.

6.5.2 Enforcement of Remedies

When the Office issues a conditional approval of a concentration subject to
commitments (remedies) which were offered by the parties to the concentration,
the respective addressee(s) of the decision are then obliged to fulfil the respective

'3%1n this regard, see SAC’s judgment Ref.No. 9 Afs 29/2012-53 of 28 March 2013 (Litvinovskd
uhelna), subsequent judgment of the Regional Court in Brno Ref.No. 62 Af 59/2010-117 of 2 July
2013 (Litvinovskd uhelna) and the final SAC’s judgment Ref.No. 9 Afs 73/2013—43 of 9 April
2014. See also Jifi Kindl. The Czech Supreme Administrative Court renders two rulings dealing
with access of complainants to files in competition proceedings (Asiana v Student Agency and
Litvinovska uhelna cases), e-Competitions Bulletin, June 2013, Art. N° 52498.

140 Regional Court in Brno, Ref.No. 62 Af 55/2011-174 of 2 July 2013 (Litvinovska uhelna).
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commitments (implement the remedies). If they do not do so, the Office has several
options on how to react to such incompliance. Firstly, the Office may impose a fine
upon the respective undertaking(s) in the amount of up to 10 % of the turnover of
the respective undertaking for the last accounting period.'*' Secondly, the Office
has the so-called de-concentration power, and it may order the respective entity to
undertake various measures in order to reinstate the effective competition on the
relevant market (such as divest assets, sale shares, etc.).142 In addition, the Office
can also entirely cancel the previous decision approving the concentration.'*?

6.6 Impact on Transactional Outcome and on Market
Intervention

In the Czech Republic, the antitrust-related jurisprudence is still rather limited. As
transactional cases are as a matter of principle not appealed, they are not reviewed
by courts and the case law cannot expand. It might be argued that in a long term,
transactional mechanisms might be—due to limited jurisprudence—detrimental to
predictability of competition law enforcement.

With regard to commitment decisions, the point can be made that since the
Office does not authoritatively declare whether it considers the conduct under
review to be lawful or illegal, longer term predictability of its interpretation of
competition law may be compromised. As the infringement is not found, such
decisions may also complicate the position of potential claimants in private liti-
gation (see above in Sect. 6.2.1.3). The number of commitment decisions is quite
low. The last one was issued in 2009. Overall, there have been fewer than 10 such
decisions.

Similarly, with respect to settlement decisions, even though they do find an
infringement, and thus facilitate the legal position of claimants, the facts contained
in them are limited, which may at the same time complicate the claimants’ position.

It is difficult to come to any conclusions concerning longer term effects of
transactional procedures. Private enforcement is still very limited in the Czech
Republic; therefore, it is not possible to assess properly whether it had been
negatively affected or not. Despite limited impact assessment and some relevant
concerns with respect to transactional procedures, the Office has so far taken the
view that these instruments are very efficient and that their possible negative effects

141 Section 22a (1) letter e) and 22a (2) of the 2001 Competition Act.
142 Section 18(5) of the 2001 Competition Act.

3 Section 19(1) of the 2001 Competition Act. For more details regarding sanctions for
non-compliance with legal duties in mergers, see Jindfiska Munkova, Jifi Kindl, Pavel Svoboda.
SoutéZni pravo [Competition Law] 2nd edn. C.H. Beck, Prague, 2012, pp. 523-525.
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would therefore be outweighed. The Office is committed to using these instruments
in the future.'**

6.7 Conclusion and Recommendations

Transactional resolutions in competition cases and related procedures in the Czech
Republic before the Office are largely similar to those available in proceedings
before the European Commission. This applies to both proceedings regarding
restrictive practices as well as mergers. There are, however, certain differences
especially as regards the settlement procedure in restrictive practices. From a
practical point of view, the current state of affairs seems satisfactory and the authors
do not have any particular suggestions for an improvement. It may be, however,
pointed out that the antitrust practice in the Czech Republic now deals with a
relatively contentious issue of the extent of rights of the third parties in both
proceedings regarding restrictive practices (esp. abuse of dominance) and in merger
approval proceedings. The issues at stake are primarily their access to files and their
possibility, if any, to challenge the outcome of the proceedings before the Office.
These issues are currently pending before the SAC.

144 See, e.g., the opening words of the Office’s Chairman in the Information Paper No. 3/2013,
available also in English at http://www.uohs.cz/cs/informacni-centrum/informacni-listy.html
(1 May 2014).
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David Bosco

7.1 Introduction

Ending a case by an agreement is a very old idea in France. The French civil code
states since 1804 that “Anyone can compromise as regards rights over which they
have an unrestricted power of disposition” (art. 2059, civil code). This agreement is
called “transaction.”

Criminal Law Transactional resolutions of disputes are not unusual under French
law, for instance, under criminal law.' The French Criminal Procedure Code” states
that the public criminal proceeding can “end with a transaction where the law
expressly states or with the execution of a criminal settlement.”

Transactional procedures are quite rare in the French criminal law, but one can
mention the criminal “settlement.” The criminal settlement (art. 41-2, Criminal
Procedure Code) is based on an agreement between the offender and public
prosecutor that has to be validated by a judge. In the end, there is no judgement
but a transaction that ends the case.

Competition Law In France, as regards competition law, one distinguishes
between two sets of rules: (1) the so-called restrictive practices,3 which are treated

See J.-B. Perrier, La transaction en matiére pénale, LGDJ 2014.
2“Code de procédure pénale”, preliminary title, article 6 § 3.
3 “Pratiques restrictives”, Commercial code, 4t book, title IV.
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by the judicial judge, and (2) “anticompetitive practices” or “antitrust,” i.e.

agreements and abuses of dominant position rules.

As regards the “restrictive practices,” the administrative authority responsible
for competition and consumer laws is able to transact for offences for which
imprisonment is not incurred and contraventions laid down in the book IV of the
commercial code as long as any public action has not been implemented and with
the agreement of the State prosecutor.” A comparable procedure exists in environ-
mental law.°

As regards antitrust (or “anticompetitive practices”) rule enforcement, there are
several transactional institutions in the French commercial code, related to antitrust
proceedings.

The first one to be mentioned is prescribed in article L. 464-9 of the French
commercial code. Pursuant to this text, the French Minister for Economy can settle
an antitrust case. But the scope of this procedure is narrow. The practices at stake
must only affect a market of a “local dimension”; the practices do not concern
matters under articles 101 and 102 of the TFEU, and the undertakings concerned
have a turnover made in France that does not exceed € 50 million (their combined
turnover does not exceed EUR 200 million).

The three main “transactional procedures” in France are, as regards the antitrust
enforcement before the French Competition Authority:

(i) the Leniency Program (“le programme de clémence””)
(ii) the Commitment Procedure (“la procédure d’engagements™®)
(iii) the Settlement Procedure (“la procédure de non-contestation des griefs”9)

In antitrust cases, recent years have seen renewed interest for these “negotiated”
procedures: 4 settlement procedures in 2012, 3 applications for leniency programs
and 5 commitments procedures these last 2 years.

4“Pra\tiques anticoncurrentielles”, Commercial code, 4™ book, title TI.

5 Commercial code, art. L 470-4-1: Pour les délits prévus au titre IV du présent livre pour lesquels
une peine d emprisonnement n’est pas encourue et pour les contraventions prévues au présent
livre, I’ autorité administrative chargée de la concurrence et de la consommation a droit, tant que
I"action publique n’a pas été mise en mouvement, de transiger, aprés accord du procureur de la Ré
publique, selon les modalités fixées par décret en Conseil d’Etat.

% Environmental Code, Article L 173-12-1.

7 Commercial code, Article L. 464-2 1V; see also the Procedural notice relating to the French
Leniency Program issued on March 2, 2009 (hereafter “the Leniency Program Notice”) http://
www.autoritedelaconcurrence.fr/doc/cpro_clemence_uk_2_mars_2009.pdf.

8 Commercial code, Articles L. 464-2 and R. 464-2; see also the Commitments Communication.
 Commercial code, Article L. 464, IIT; see also the French Competition Authority notice issued on
10 February 10‘h, 2012, http://www.autoritedelaconcurrence.fr/doc/communique_ncg_10fevrier
2012.pdf.


http://www.autoritedelaconcurrence.fr/doc/communique_ncg_10fevrier2012.pdf
http://www.autoritedelaconcurrence.fr/doc/communique_ncg_10fevrier2012.pdf
http://www.autoritedelaconcurrence.fr/doc/cpro_clemence_uk_2_mars_2009.pdf
http://www.autoritedelaconcurrence.fr/doc/cpro_clemence_uk_2_mars_2009.pdf
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In 2008, 18 applications for a leniency program, 7 commitments offers.'®

The term “transaction” is quite inappropriate in France because these procedures
are not “contracts” but rather “decisions” from an administrative body. Second,
these procedures do not prevent the State prosecutor to bring an action before the
criminal judge.

Merger Control As regards merger control, the French Conseil d’Etat states that
the decision of the French Competition Authority, when the latter, deciding on a
concentration which has been notified, does not impose a penalty or settles a dispute
over the rights and obligations of a civil nature, is not a decision within the scope of
the provisions of article 6.1 of the ECHR."!

In that case, the principle of impartiality was at stake. It is very important
to underline the link between the fundamental rights and the imposition of a
fine. As regards antitrust proceedings, when no fine is imposed (for instance, the
commitment procedure), the fundamental rights will not be granted to the
undertaking.

7.2 Overview of the French “Transactional” Procedures
7.2.1 Leniency Program (Procédure de clémence)'?

The French code of commerce'® states that a total or partial exemption from
financial penalties may be granted to a company or a body, which along with others
has implemented a practice prohibited by the antitrust law, if it has helped to
establish the existence of the prohibited practice and to identify its perpetrators,
by providing information which the French Competition Authority or the adminis-
tration did not have access to beforehand.

To that end, the French Competition Authority, at the request of the General
Rapporteur or the Minister for the Economy, adopts a leniency opinion which
specifies the conditions the envisaged exemption is subject to after the government
representative and the company or body concerned have submitted their
observations.

The opinion is conveyed to the company or the body and the Minister.

10 Activity Report by the French Competition Authority 2012, http://www.autoritedelacon
currence.fr/doc/rapport_activite2012.pdf.

'! Conseil d’Etat, Ass., 21 December 2012, n° 362347.

12 Commercial code, Article L. 464-2 IV, see also the Leniency Program Notice http://www.
autoritedelaconcurrence.fr/doc/cpro_clemence_uk_2_mars_2009.pdf.

13 Commercial code, Article L. 464-2 TV.


http://www.autoritedelaconcurrence.fr/doc/cpro_clemence_uk_2_mars_2009.pdf
http://www.autoritedelaconcurrence.fr/doc/cpro_clemence_uk_2_mars_2009.pdf
http://www.autoritedelaconcurrence.fr/doc/rapport_activite2012.pdf
http://www.autoritedelaconcurrence.fr/doc/rapport_activite2012.pdf
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If the conditions specified by the leniency opinion have been complied with, the
French Competition Authority may grant an exemption.'*

The French Competition Authority issued a Leniency Program Notice, which
will soon be adapted.'”

The French Leniency Program is inspired by and has been adopted in compli-
ance with the Model Leniency Program of the European Competition Program.'®

7.2.1.1 Scope

The French Leniency Program can only be implemented in article L. 420-1 of the
commercial code cases or article 101 TFEU cases. In practice, cartel cases are
exclusively concerned:

The Leniency Program Notice states that: “In principle, the agreements concerned are
cartels between undertakings consisting in the fixing of prices, the allocation of production
or sales quotas or the sharing of markets, including bid-rigging, or any other similar
anticompetitive behaviour between competitors.”

7.2.1.2 Implementation

The French Leniency Program creates an incentive to end the participation of the
undertaking in the illegal behavior and to denounce it to the agency. Indeed, the
undertaking will not fear to have to pay a high fine if it fully cooperates with the
French Competition Authority.

There is no “right to leniency.” A set of conditions must be met. In accordance
with the principle of an equal treatment, in the case of a plurality of applications, the
importance of the exemption is determined by the place in which companies have
issued their request:

(i) The French Competition Authority grants a full immunity from fine to any
undertaking which is the first to apply for leniency and fulfils these conditions:

14 (Art. L. 464-2 IV): Une exonération totale ou partielle des sanctions pécuniaires peut étre
accordée a une entreprise ou a un organisme qui a, avec d’ autres, mis en ceuvre une pratique
prohibée par les dispositions de I’ article L. 420-1 s’il a contribué a établir la réalité de la pratique
prohibée et a identifier ses auteurs, en apportant des éléments d’ information dont I Autorité ou
I’ administration ne disposaient pas antérieurement. A la suite de la démarche de I’ entreprise ou de
I"organisme, I’ Autorité de la concurrence, a la demande du rapporteur général ou du ministre
chargé de I’ économie, adopte a cette fin un avis de clémence, qui précise les conditions auxquelles
est subordonnée [ exonération envisagée, apres que le commissaire du Gouvernement et
I’entreprise ou I’organisme concerné ont présenté leurs observations; cet avis est transmis a
Ientreprise ou a I'organisme et au ministre, et n’est pas publié. Lors de la décision prise en
application du I du présent article, I’ Autorité peut, si les conditions précisées dans I’ avis de clé
mence ont été respectées, accorder une exonération de sanctions pécuniaires proportionnée a la
contribution apportée a I’ établissement de I infraction.

15See the French Leniency Program Notice http://www.autoritedelaconcurrence.fr/doc/cpro_
clemence_uk_2_mars_2009.pdf.

16 http://www.autoritedelaconcurrence.fr/user/standard.php?id_rub=418&id_article=2008.


http://www.autoritedelaconcurrence.fr/user/standard.php?id_rub=418&id_article=2008
http://www.autoritedelaconcurrence.fr/user/standard.php?id_rub=418&id_article=2008
http://www.autoritedelaconcurrence.fr/user/standard.php?id_rub=418&id_article=2008
http://www.autoritedelaconcurrence.fr/doc/cpro_clemence_uk_2_mars_2009.pdf
http://www.autoritedelaconcurrence.fr/doc/cpro_clemence_uk_2_mars_2009.pdf
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CASE WHERE THE FRENCH COMPETITION AUTHORITY HAS NO
INFORMATION ON THE AGREEMENT

¢ The French Competition Authority did not previously have sufficient infor-
mation and evidence to be able to carry out targeted inspections, on their
own initiative, and

» The information and evidence submitted by the undertaking applying for
leniency are sufficient, in the French Competition Authority’s point of
view, to have such measures carried out. These informations, provided
orally or in writing, are the name and address of the legal entity applying
for full immunity; the name and address of the other members to the
alleged agreement; a detailed description of the alleged agreement, includ-
ing the nature and the use of the products involved, the territories on which
the practices concerned may have an impact, the nature of these practices
and an estimate of the duration of their implementation; and information
about any leniency application relating to the alleged agreement which it
has transmitted or intends to transmit to other competition authorities;
and pieces of evidence (documentary or of any other nature) in its posses-
sion or that can be available at the time of the application. These elements
may consist in information helping to identify locations, dates and the
object of contacts or meetings between participants in the alleged
agreement.'’

CASE WHERE THE FRENCH COMPETITION AUTHORITY
ALREADY HAS INFORMATION ON THE AGREEMENT

» The undertaking is the first to submit evidence which, in the French Com-
petition Authority’s view, are sufficient to establish the existence of an
infringement of article L. 420-1 of the code de commerce and, where
applicable, to article 81 of the EC Treaty defining the existence of an
agreement;

» At the time of the application, the French Competition Authority did not
have sufficient evidence to establish the existence of an infringement to
article L. 420-1 of the code de commerce and, where applicable, of article
81 of the EC Treaty defining the existence of an agreement, and

» No undertaking has obtained a conditional opinion granting a full immunity
for the alleged agreement.'®

(i) The French Competition Authority grants also a partial immunity from fine to
any undertaking under these conditions:

7 Leniency Program Notice, § 14.
'® Leniency Program Notice, § 15.



190 D. Bosco

» The undertaking must provide the French Competition Authority with
evidence of the existence of the alleged agreement which represent signifi-
cant added value with respect to the evidence already in its possession.

* The concept of added value refers to the extent to which the evidence
provided strengthens, by its very nature and/or its level of detail, the ability
of the French Competition Authority to prove the existence of the alleged
agreement.

* In order to assess the level of the reduction of the fine from which an
undertaking may benefit, the French Competition Authority will take into
account the ranking of the application, the time when the evidence was
submitted, as well as the extent to which the elements submitted by the
undertaking bring significant added value to the case.

» The partial immunity granted to an applicant shall not in principle exceed
50 % of the fine which would have otherwise been imposed, had it not been
granted leniency."’

In addition, these cumulative conditions must be met:

1. The undertaking must end its involvement in the agreement without delay (at the
latest as from the notification of the leniency opinion).

2. It must genuinely and fully co-operate on a continuous basis and expeditiously
with the French Competition Authority: providing information and additional
evidence, remaining at the disposal of the agency, abstaining from destroying,
falsifying or concealing information or evidence, abstaining from disclosing the
existence or the content of the Leniency Program.

7.2.1.3 Procedure
The first step is made by the applicant who approaches the General Rapporteur of
the French Competition Authority. Anonymous contacts are accepted. A letter is
sent by the undertaking or the application can be made orally, “in which case the
General Rapporteur takes notice on a written document of the time and date of the
statement.””’ The letter mentions the main information about the agreement and
“marks” the application for the Leniency Program in the queue. The General
Rapporteur grants the undertaking a period of time, during which the application’s
rank in the queue is maintained, so the undertaking can collect the information and
pieces of evidence relating to the agreement. A written or oral statement is taken
from the undertaking’s representative.

Then the French Competition Authority examines the leniency application on
the basis of the information and pieces of evidence supplied by the applicant. The
Case Officer drafts a report in which he verifies that the conditions set by the

1 eniency Program Notice, § 16 s.
20 Leniency Program Notice, § 26.
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Authority to obtain the conditional benefit for full or partial immunity are fulfilled.
Then the applicant is called to attend a hearing before the French Competition
Authority. Following the hearing, the French Competition Authority adopts an
“opinion.” The opinion indicates whether the French Competition Authority grants
the undertaking full or partial immunity from fines, as well as, in the latter case, the
rate of reduction, and specifies the conditions attached thereto.

When the French Competition Authority considers that the conditions are not
satisfied and issues a negative opinion, “the information and pieces of evidence are
returned to the undertaking on its request.”’

Something very specific about the French Leniency Program is the very tight
link between the Instructions services and the decision-making body.

7.2.1.4 Fundamental and Procedural Rights of the Parties
The leniency applicant has the same fundamental and procedural rights that any
party to a proceeding before the French Competition Authority has.

About confidentiality, the French Competition Authority keeps the identity of
the applicant confidential for the duration of the proceedings until the statement of
objections is issued to the parties. The applicant’s cooperation will be mentioned in
the decision.

As regards the relationships between the national agencies within the ECN, the
European rules include principles relating to the protection of applicants for
leniency:** “information voluntarily submitted by a leniency applicant will only
be transmitted to another member of the network pursuant to Article 12 of the
Council Regulation with the consent of the applicant.” The Leniency Program
Notice states that the French Competition Authority committed itself to respect
these rules. Besides, oral statements made under the present program will only be
transmitted by the French Competition Authority to other competition authorities,
pursuant to article 12 of Regulation No 1/2003, if the conditions set out in the
Notice relating to cooperation are met and provided that the confidentiality
guaranteed by the receiving competition authority is equivalent to the one
guaranteed by the French Competition Authority.

7.2.1.5 Third Parties

Third parties cannot directly intervene in the Leniency Program. As an illustration,
the reports prepared by the Rapporteur for and during the session on the review of
the leniency opinion do not have to be disclosed to the undertakings involved.” A
distinction must be made between the procedure prescribed by the Leniency
Program and the procedure after the statement of objections has been sent. In this

2! Leniency Program Notice, § 37.

22 Commission Notice on cooperation within the Network of Competition Authorities of 27 April
2004, OJ C 101, p. 43, § 40.

23 Conseil de la Concurrence, décis. n° 06-D-09, 11 avril 2006.



192 D. Bosco

last situation, the third parties have the rights granted by the general procedural
rules of the commercial code.

The French Competition Authority also guarantees the undertakings that reveal
the existence of agreements that the documents disclosed to it for that purpose will
not be disclosed to third parties to the proceedings that request it.>*

The decisions of the French Competition Authority related to the Leniency
Program are notified only “to persons addressee of the statement of objections or
of the report and to undertakings and bodies that have made commitments and to
the Minister for the Economy.”*

Only the applicant and the Minister for the Economy can challenge the regularity
of the leniency procedure.*®

7.2.1.6 Risks for the Parties

The French Leniency Program does not immunize from the risk of being brought
before a civil or a criminal judge. But as regards the civil consequences for the
applicant, the French commercial code, since 2012 (art. L. 462—327), states that

The French Competition Authority may transmit any information it holds concerning the
anticompetitive practices concerned, excluding evidences produced or collected under IV
of Article L. 464-2 (i.e. Leniency Program), to any court consulting it or asking it to produce
documents that are not already available to a party to the proceeding.

As regards the criminal consequences, article L. 462-6 states: “When the
facts appear to (the French Competition Authority) to justify the application of
article L. 420-6, it sends the file to the State prosecutor.” Pursuant to article
L. 420-6, three additional cumulative conditions must be met: the individual must
have fraudulently played a personal and decisive role in the creation, organiza-
tion or implementation of the practices referred to in article L. 420-1 (about
agreements).

The Notice states that “The [French Competition] Authority considers that
leniency is one of the legitimate reasons which justifies not to pass on to the State
Prosecutor a case file in which individuals, belonging to the undertaking which has
been granted leniency, would be liable to such proceedings.”*®

2*Loi n° 201 1-525, 17 mai 2011, J.O. 18 mai, de simplification et d’amélioration de la qualité du
droit, article 50, modifiant I’article 6, I de la loi n°78-753, 17 juill. 1978.

%5 Article R. 464-8 4° du Code de commerce.

26 Paris Court of Appeal, 24 avril 2007, RLDA 2007/18, n° 1104, obs. Anadon C.

27«1’ Autorité de la concurrence peut transmettre tout élément qu’elle détient concernant les
pratiques anticoncurrentielles concernées, a I’exclusion des pieces élaborées ou recueillies au
titre du IV de D’article L. 464-2, a toute juridiction qui la consulte ou lui demande de produire des
piéces qui ne sont pas déja a la disposition d’une partie a I’instance. Elle peut le faire dans les
mémes limites lorsqu’elle produit des observations de sa propre initiative devant une juridiction.”
% Leniency Program Notice, § 48.
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7.2.2 Commitment Procedure (Procédure d’engagements)

Since 2005, the French Competition Authority (previously the Competition Coun-
sel) has adopted 49 commitment decisions® (and 132 infringement decisions
meanwhile). Most of the abuse of dominance and vertical restraint cases are treated
today following this procedure.

This procedure is often implemented in France (except in cartel cases) because it
brings the case to a close before any charges are brought. The decision accepting
commitments makes them binding without any acknowledgment of liability.

The French commerce code states that

The [French Competition] Authority has the power “to accept commitments proposed by
undertakings or bodies liable to put an end to its competition concerns that may constitute
practices prohibited by articles L. 420-1, L. 420-2 and L. 420-5.”%

“When the French Competition Authority intends to apply the Commitments Procedure,
the Rapporteur shall inform the undertakings or bodies involved of his preliminary assess-
ment of the practices in question.

The time limit for the undertakings or bodies to put their commitments in writing after
the preliminary assessment is determined either by the Rapporteur if the assessment
findings are notified by mail or in a report or by the Competition Authority if the assessment
findings are presented orally during a hearing.

The length of time may not be less than 1 month, unless agreed to by the undertakings or
bodies concerned.

Once the commitments given by the undertakings or bodies involved have been
received the General Rapporteur shall notify the applicant as well as the Government
Official of their content. He shall also issue a summary of the case and the commitments
by all means in order to give any interested parties an opportunity to provide comments. He
shall also set the deadline within which the parties, the Government Official and any
interested third parties must provide their comments and the deadline may not be less
than 1 month after the notification and public issue of the content of the commitments.

292005: 5; 2006: 7; 2007: 8; 2008: 7; 2009: 3; 2010: 6; 2011: 4; 2012: 6; 2013: 3.

30 Article L. 464-2: “L’ Autorité de la concurrence (. . .) peut aussi accepter des engagements proposés
par les entreprises ou organismes et de nature a mettre un terme a ses préoccupations de concurrence
susceptibles de constituer des pratiques prohibées visées aux articles L. 420-1, L. 420-2, L. 420-2-1 et
L. 420-5 ou contraires aux mesures prises en application de 1’article L. 410-3.”



194 D. Bosco

The parties and the Government Official shall be invited to the hearing by the General
Rapporteur along with the proposed commitments in order to make oral observations
during the hearing.”'

The French Competition Authority has also adopted a Notice on Competition
Commitments on March 2, 2009.%2

7.2.2.1 Scope

Generally, the French Competition Authority does not use this procedure in cases
where “harm to economic public order calls for the imposition of a fine, which
precludes a priori particularly serious forms of collusion such as cartels and certain
types of abuse of dominant position having already caused significant damage to the
economy.”?

It is important to emphasize that cartels will not be subject to this procedure.

7.2.2.2 Implementation

The preliminary steps of the procedure are quite informal. The initiative to imple-
ment the procedure comes from the undertakings. At the time of an interview or in
reply to requests for information from investigation services,