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Abstract

A recurring problem for international environmental governance has been
the legal participation of the United States (US). Due to a number of unique domestic
institutional and political conditions, the US is effectively trapped in a ‘ratification
straitjacket’. This has made US ratification of most environmental treaties
impossible. It has been a crucial obstacle given the role of the US as the foremost
great power of the developed world and formerly as a hegemon. Despite the
importance of this obstacle to environmental multilateralism, it has attracted little
sustained, direct academic scrutiny. Moreover, the rise of China and a multipolar
world provides unique opportunities to consider different approaches to managing
US ratification and participation in environmental regimes. This thesis attempts to

address this gap in the literature through two research questions:

1. How US ratification and participation be effectively enabled within an

effective international architecture for environmental governance?

2. How can effective environmental governance without the US (or other
recalcitrant states) be enabled through; major international institutions, decision-

making processes, and operational treaties?

This thesis is structured as a thesis by publication that is composed of four
peer-reviewed papers along with a context statement that covers the introduction,
methods, discussion and conclusion. The four papers focus primarily on the United
Nations Framework Convention on Climate Change (UNFCCC) and the United
Nations Environment Programme (UNEP). The thesis examines how US ratification
and participation can be addressed in the context of an international institution

(UNEP and a potential World Environment Organisation), multilateral decision-

Vi



making (consensus and majority voting in the UNFCCC) and treaty design (a future

climate agreement).

The results suggest that there are primarily two ways of dealing with US
participation, both of which involve some form of plurilateralism. First, governance
arrangements can attempt to pursue US participation by appealing to its interests in
fragmentation and allowing for the use of presidential-executive agreements.
Alternatively, an international regime can be constructed to bypass US ratification
and instead attempt to maximise the participation of other states as well as willing
subnational actors within the US. The former approach is termed ‘inclusive critical
mass governance’. In contrast, the latter is labelled as ‘exclusive critical mass
governance’. Both strategies to address US ratification rely on the use of semi-
globalism and thus challenge the current dominant paradigm of creating consensus-
based, broad-but-shallow international agreements. Based upon this, a theory of
plurilateralism and accompanying theoretical framework is developed. The theory
and framework of critical mass governance suggests that a small group of
progressive actors can create the political, social and economic feedbacks necessary
to spread environmental actions and encourage increasing cooperation over time.
Where the feedbacks exist, there is a greater need to encourage a critical mass of
progressive actions rather than incorporate the US. Ultimately, the success of
international environmental governance does not necessarily depend upon the

leadership or participation of the US, but simply the action of a critical mass.
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Chapter I: Introduction

The world faces a number of interlinked environmental problems that pose a
systemic threat to global civilisation. Human impacts on the Earth system have become
so ubiquitous and powerful that some have labelled modern times the *Anthropocene’, an
age where humans are significant drivers of global environmental changes (Steffen et al.
2011; Steffen et al. 2007; Crutzen 2006). The majority of this change has been
environmentally detrimental, resulting in climate change, biodiversity loss, ocean
acidification and desertification, among other impacts. Many have claimed that we are
reaching ecological tipping points and passing the ‘planetary boundaries’ within which
humanity can safely exist, particularly in terms of biodiversity loss and climate change
(Rockstrom et al. 2009). The causes and effects of these environmental problems are

global in nature, originating from and affecting numerous different nation states.

The challenges of governing the Earth system have prompted numerous multilateral
responses in recent decades. More than 900 environmental treaties are currently in force
(Biermann 2012). Unfortunately, the number of international responses has not been
matched in terms of their success. This is illustrated by the poor track records of the two
most important global environmental regimes: the 1992 United Nations Framework
Convention on Climate Change (UNFCCC) and the 1992 Convention on Biological
Diversity (CBD). Many consider the Kyoto Protocol of the UNFCCC to be a failure due
to its inability to significantly curb global emissions (Victor 2009; Rayner 2010; Prins
and Rayner 2007). However, it has provided numerous policies and procedures that
continue to underpin domestic and international efforts. These include the targets and
timetables approach and the use of emissions trading. The CBD has missed its initial

biodiversity goals and lacks funding (Schreurs 2012). Consequently, extinction rates have
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continued largely unabated and will likely do so into the future despite significant
opportunities for policy interventions (Pereira et al. 2010). Many other threats such as
ocean acidification have yet to be addressed or even recognised through international law
(Kim 2012). In short, international environmental governance is failing to address the

challenges of the Anthropocene.

International environmental issues are complex and wicked problems that pose unique
challenges to the international community. These include the risk of catastrophic impacts
and their intergenerational and international scale. In terms of international scale and
cooperation scholars have put forward a number of reasons for the shortcomings of
international environmental governance. These range from institutional fragmentation
(Biermann et al. 2009), through to a lack of authority vested in existing institutions and
an absence of legitimacy (Esty and lvanova 2001).While there is evidence that highlights
the importance of these different issues, none are a clear-cut Achilles heel for global
attempts at environmental regulation. Many authors contest that institutional
fragmentation is a reality that could be beneficial and lead to system resilience through
institutional diversity and redundancy (Kim 2013; Abbott 2014). Similarly, there is no
distinct causal relationship between input legitimacy and regime impact. | contend that
while there are important considerations, the failings of international environmental
governance are primarily due to the absence of leadership from the United States (US)
and a mismatch between existing institutions and geopolitical realities. I will support this
argument through the following introductory chapter. Ultimately, an insistence upon
universal, consensus-based treaties and US participation has left global environmental

efforts tied down by an incapable great power.
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1.1 United We Stand, Divided We Stall: The Importance and Limits of US
Environmental Leadership

In many cases, US involvement in international environmental treaties has been
problematic. The US has a long history of signing and then being unable to ratify
multilateral environmental agreements and instruments. This includes the Kyoto
Protocol, as well as other examples such as the 1989 Convention on the Transboundary
Movement of Hazardous Wastes and their Disposal; the 1991 Geneva Protocol
Concerning the Control of Emissions of Volatile Organic Compounds and their
Transboundary Fluxes; the 1991 Convention on Environmental Impact Assessment in a
Transboundary Context; the 1992 CBD; the 1996 Comprehensive Nuclear Test Ban
Treaty; the 1998 Convention on Prior Informed Consent Procedure for Certain
Hazardous Chemicals and Pesticides in International Trade UNEP/FAO; and the 2001
Stockholm Convention on Persistent Organic Pollutants (Schreurs et al. 2009). Numerous
other instruments have been neither signed nor ratified, including the 1998 Aarhus
Convention Access to Information, Public Participation in Decision-Making and Access
to Justice in Environmental Matters and the 2000 Cartagena Protocol on Biosafety. This
list of signed and unratified and also unsigned and unratified environmental treaties seems
likely to expand because the problem is deeply rooted in the US Constitution and

domestic political landscape.

The US has a number of domestic institutional arrangements, that have made their
engagement with international agreements difficult. First, Article Il of the US
Constitution requires a two-thirds supermajority vote in the Senate for the ratification of
any international treaty (Skodvin and Andresen 2009). Second, enabling domestic
legislation must already be in place before ratification can take place (Bang et al. 2012).

These are not necessarily adverse institutional arrangements; it simply means that the US
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takes the process of ratification very seriously. International actions are determined by
domestic processes and considerations, more so than in many other nation states.
Problems with engaging international law arise when these onerous institutional
requirements are combined with both the domestic politics and foreign policy stance of

the US.

The nature of US politics often makes it difficult to implement legislation, particularly
with respect to environmental issues. For example, action on climate change is
constrained by the presence of senators, in the upper house, from a number of oil- and
coal-producing states (Skodvin and Andresen 2009) and the increasingly partisan and
polarised political debate over climate change science and mitigation (Bang et al. 2012).
Moreover, both the Senate and House of Representatives are vulnerable to lobbying by
vested interests and industrial bodies, particularly the entrenched fossil fuel lobby
(DeSombre 2000). As Brenton observes, ‘In the US there is more dependence on cheap
energy, more scepticism about the science, less willingness to submit to international
economic regulation, and a political system more open to industrial lobbying than, for
example, in the EU’ (2013: 543). Another constraining factor has been the attitude of the
US towards multilateral engagement through the United Nations (UN). It is well
documented that the US has historically, across numerous different administrations,
shown a distrust of UN-based multilateralism and involvement with international
bureaucracies (Patrick 2002), particularly any related to international environmental law
(Brunnee 2008). At its worst, this has led to ‘American exceptionalism’, an unusual
situation in which the US has not become institutionally enmeshed with many of the

bodies that it has helped create (Terhalle and Depledge 2013). This mixture of domestic
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institutions and politics means that in the context of cooperation with international

environment governance institutions, the US is essentially in a ‘ratification straitjacket’..

The ratification straitjacket is not automatic: it occurs only when political opposition
uses domestic processes and structures to stall and block ratification. The US ratification
system is vulnerable to abuse, but is not inherently biased against international
cooperation. Indeed, many agreements are passed through the Senate without issue or
delay. This highlights the key link between domestic politics and the ratification
straitjacket. International environmental cooperation is often constrained by the
ratification straitjacket due to political controversy over domestic environmental
regulation. As noted above, the politics of the environment in the US are particularly
divisive. Historically, environmental regulation has only succeeded when there is a strong
‘Baptists-and-Bootleggers’ coalition between environmental advocates and impacted
industries (DeSombre 2000). This rarely occurs and where there is a lack of domestic
policy it is unlikely that the US can engage internationally. A case in point is climate
change, with the non-ratification of the Kyoto Protocol accompanied by a failure to adopt

federal-level mitigation policy.

But why is US leadership, or even participation, so crucial to the success of an
international environmental regime? One reason is its capacity for financial contributions
to different treaties and multilateral bodies; another is its status as a significant polluter
with respect to a range of environmental problems. Downie has termed this as ‘the
exploitative power to destroy’ (1999: 104), a power that it potentially possesses in
abundance as the second largest greenhouse gas emitter. There is also a deeper

institutional and cultural reason: the international need for leadership in multilateral

! This term will be used throughout the thesis.



16

environmental agreements (MEAS). The US appears to play a special role in this regard
and possesses a certain mystique within the international community. While there is a
lack of empirical data and literature on this topic, part of it may be historical. The reign
of the US has often led to its participation and leadership being the key ingredient for a
successful regime, as was the case with the Montreal Protocol on the control of ozone-
depleting substances (Thoms 2002; Spencer 2007). Many countries refused to ratify the
second commitment period of the Kyoto Protocol due to the absence of the US, and (as
will be shown in Chapter V and the epilogue) the 2015 Paris Climate Agreement was
crafted to allow for their legal participation. While it may not always have a numerical or
logical premise, the world appears to culturally crave US leadership on environmental
issues. Despite this importance to the success of regimes, there are still limits to US power

and importance in environmental multilateralism.

There have been many cases of treaties or provisions being adopted despite US
opposition. The 1990 London Amendments to the Montreal Protocol and the deep seabed
provision of the 1982 UN Convention on the Law of the Sea (UNCLOS) are two important
examples. Similarly, the 1997 Kyoto Protocol and 2000 Cartagena Protocol on Biosafety
were adopted and entered into force despite the obstructionist role the US played (Falkner
2000, 2005). However, the US has still not ratified UNCLQOS, the Cartagena Protocol or
the Kyoto Protocol, and all have been far from successful. While there is likely a range
of factors contributing to their lack of effectiveness, the lack of US participation is one of
the strongest ones, as has been noted by some commentators in relation to the Kyoto
Protocol (Purvis and Stevenson 2010; Victor 2011). The Montreal Protocol and London
Amendments proceeded despite US objections due to the presence of majority voting in

the treaty, so the US did not have an effective veto over the amendments.
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Thus, while US participation may not be necessary for regime creation, its
engagement appears to be important for long-term regime effectiveness.? Grundig and
Ward (2015) conducted a review of MEASs under the International Regime Database, to
see what conditions of structural leadership are necessary to enable effective international
environmental cooperation. They found that any group of leaders pushing for progressive
measures must have greater structural power, and social capital, than laggard coalitions
who oppose them. Additionally, ‘“The pusher coalition in terms of structural power
increases regime effectiveness as long as the US is a member of this coalition” (Grundig
and Ward 2015: 2). Thus, it appears that successful structural leadership must come from
an alliance that includes the US. If we accept these findings, it would appear that US
involvement is a necessary, but not sufficient, condition for regime success, and that ‘In
the long run, US participation is essential to providing effective solutions to global
environmental problems’ (Falkner 2005: 591). Due to its material power, influence and
power to destroy as a polluter, the US possesses a veto power of sorts over the
effectiveness of environmental regimes. The power to destroy argument is the weakest.
On a numerical level, the pollution levels of the US are rarely high enough to give them
a de facto veto. For example, the US currently accounts for 15% of carbon dioxide
emissions, while China is worth 29% and the EU 11% (PBL 2014). Yet its financing,
technology, political influence and ability to coerce or incentivise others to act in tandem
are significant to regime success. As the largest developed economy and one of the most
technologically advanced countries, the US has substantial leverage within climate
negotiations in particular. This is noticeable in its dominance during discussions on

technology transfer mechanisms and climate financing. Moreover, their inaction does

2 Regime effectiveness refers to the ability of the regime to create cooperative actions that
address the underlying collective action problem.
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provide a political excuse for other polluters to resist mitigation measures. Concerns over
free-riding, leakage and a loss of competitiveness caused by environmental regulation all
become more pertinent arguments in a world where the foremost developed great power
is a laggard. It would appear that US leadership, in some shape or form, is critical to the

fate of international environmental governance.

Based on the work of Young (1989, 1991, 1998), there are predominantly four
different types of leadership: intellectual, instrumental, power-based and directional.
Intellectual leadership is the generation of ideas or systems of thought that both frame
and encourage cooperation (Young 1991) while instrumental leadership sets the political
agenda and in doing so often draws upon the idea of intellectual leaders. Power-based
leadership uses coercion and incentives to shape outcomes and directional leadership is
the setting of an example in dealing with a problem (Andresen and Agrawala 2002: 42).
The directional, instrumental and power-based leadership are practised by nation states,
while intellectual leadership can be provided by individuals. Interestingly, the US has
been the foremost leader in terms of power-based and instrumental leadership for both
the Kyoto Protocol and the Rio Conference on Environment and Development, having
significantly shaped the outcomes (Andresen and Agrawala 2002). This is significant
since this thesis focuses on case studies of both the climate regime and the United Nations
Environment Programme (UNEP), the latter of which was shaped by the outcomes of the
Rio Conference. Despite its inability to ratify the resulting legal instrument, the US
largely moulded the Kyoto Protocol, especially in terms of market-based and flexibility
mechanisms (Grubb et al. 1999). Yet in many cases, the leadership of the US was power-
based rather than directional, and not always in the common interest of the international

community.
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It is likely that at least some of the fragmentation of environmental governance has
been an outcome of US leadership in regime creation. US reluctance to ratify
environmental treaties has often led it to create and promote alternative arrangements and
institutions to address multilateral environmental problems. This has led to fragmentation,
intentionally or not, which better suits US preferences for forum-shopping and
decentralised international environmental governance. This is particularly noticeable in
the climate regime, where there has been a proliferation of institutions beyond the
UNFCCC initiated by either the US or Australia (the original non-ratifying states of the
first commitment period of the Kyoto Protocol) (Vihma 2009; Karlsson-Vinkhuyzen and
Van Asselt 2009).% The creation of the Major Economies Forum and Asia-Pacific
Partnership on Clean Development and Climate are examples of this ploy to challenge
Kyoto (Christoff 2006). Indeed, the partnership appeared to embody and promote a
‘deregulatory ecological modernisation” discourse that was often in direct tension with
the UNFCCC and its associated principles (McGee and Taplin 2009). These alternative
forums have also been simple “talking shops’ that do not seek to make hard international
rules, laws and regulations. It is an approach that fits the ideological and institutional
preferences of the US. The missing ingredient for many institutions has been directional
leadership, something that has been in short supply since the creation of the UNFCCC
(Andresen and Agrawala 2002). The EU has provided some leadership, such as enticing
Russia to join the Kyoto Protocol and enable its entry into force. However, its targets are
not reflective of true directional leadership and it has been overshadowed by the US in
terms of influencing and shaping the rules and structure of the climate regime. Yet

directional leadership is arguably the most important form of leadership, and is needed to

8 Australia is now a member of Kyoto, having ratified the agreement in 2007.
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inspire action across the developing—developed nation divide and spur implementation
beyond regime creation. It is also important to note that leadership by developed
countries, such as the US, is written into the rules and provisions of the UNFCCC. Article
4.2(a) requires developed countries to demonstrate that they are ‘taking the lead in
modifying longer-term trends in anthropogenic emissions’. The absence of leadership
from the US has provided legal and political cover for developing countries to avoid their
own mitigation responsibilities. With respect to the climate regime, Purvis and Stevenson
have declared that we ‘must accept the reality that US leadership is not only warranted
but also essential to avoiding unacceptable risks of catastrophic climate change’ (2010:
29). The US needs to provide a model of mitigation at home for others to follow, and both
champion and ratify strong international frameworks in order to provide effective
directional leadership for international environmental governance. While the US has been
capable of some degree of power-based and instrumental leadership, their ratification

straitjacket has made directional leadership impossible in recent times.

While the US is still undoubtedly important to multilateral success, its ability to craft
and maintain regimes is declining; its position as a “hegemon’ is coming under increasing
challenge and perhaps even failing. The notion of leadership is similar to the international
relations theory of “hegemonic stability’. This theory posits that the success and failure
of international regimes depends upon the presence of a single dominant actor — the
hegemon — which will provide the stability and conditions required to create outcomes
that are beneficial to all states (Snidal 1985; Eichengreen 1989). A hegemon is a dominant
actor that can make others want what it wants (Wade 2002), rather than simply relying
upon its superior military or economic power. In this sense, a hegemon’s influence is
subtle, yet enduring, as it shapes the international system to reflect its own norms and

rules (Eckersley 2004). Hegemonic stability theory takes a cyclical view of history in
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which the time of hegemonic rule is marked by order and stability and the decline of a
hegemon, as we are arguably experiencing now, is marked by strain and volatility

(Grunberg 1990).

The theory does seem to have some explanatory power when applied to the recent
track record of environmental regimes. Spencer (2007) contends that the hegemonic
influence of the US was the key determinant of the success of the Montreal Protocol and
the failure of the climate regime thus far, with the US championing the former and acting
as a laggard in the latter. The Montreal Protocol is widely regarded, by states, civil society
and the scientific community, as the most successful international environmental legal

instrument in history, while the Kyoto Protocol is lamented as a missed opportunity.

Some blame the absence of US ratification as the main source of the Kyoto Protocol’s
inadequacies (Victor 2009). In contrast, Depledge (2005) observes that the persistence
of the Kyoto Protocol despite the withdrawal of the US has gone against the predictions
of hegemonic stability theory; the non-ratification by the US led to a renewal in
cooperative spirit rather than a collapse. Yet the Kyoto Protocol has not led to a significant
reduction in global greenhouse gas emissions (Prins et al. 2010) and this renewed
momentum and willingness to work without the US has not lasted. The UNFCCC
negotiations are now developing towards a likely inadequate, but US-backed, *pledge and

review’* (Hare et al. 2010) model, largely in order to appease American interests.

The US has been extremely successful in moulding the trajectory of the negotiations
beyond the Kyoto Protocol. At the same time, there has been no significant overall
success in achieving multilateral agreements on urgent issues since the early 1990s (Naim

2009), a trend which coincides with the gradual decline of US hegemony and rise of

* This form of treaty will be explained and explored in depth in Chapter V.
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China. The two previous statements may seem paradoxical: the failure of multilateral
endeavours is related to declining US hegemony and multipolarity, yet the US is still the
main shaper of multilateral environmental affairs. The US may no longer be a hegemon,
but as the foremost great power of the developed world it still has enormous influence.
Moreover, the decline of US hegemony has changed some of both their interests and
actions, making US environmental leadership less likely and US obstructionism

increasingly familiar.

While it is still a point of ongoing debate, the idea of US hegemonic decline and
the movement from a unipolar world to a multipolar one is fast becoming conventional
wisdom. A variety of reasons have been posited for the decline of US hegemony. Layne
(2011) attributes the decline to military overexpansion, economic problems including the
fiscal crisis (potentially weakening the role of the US dollar as the international reserve
currency) and, perhaps most importantly, the rapid rise of new great powers such as
China, India and Brazil. Wallerstein (2013) contends that the fall of US hegemony is now
inevitable and has been driven primarily by its own actions, particularly militarily, which
has drained its economy and impaired its ideological legitimacy. Others have taken a
more moderate view. Zakari argues that the story is less about the fall of the US and more
about the rise of others: ‘America remains the global superpower today but it is an
enfeebled one’ (Zakaria 2011: 217). The US may be a superpower, but it is no longer the
only superpower on the world stage. China is now the world’s largest greenhouse gas
emitter and, according to the International Monetary Fund, the largest economy in terms
of purchasing-power parity (The World's Biggest Economies: China's back 2014). China
has not taken on the mantle of a global leader in terms of regime creation and reform, and
looks unlikely to do so for some time to come. The interests of China, for now, appear to

be primarily national and regional, not global. Moreover, the rise of states such as Brazil
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and India means that it is improbable that the world will find itself in another unipolar or
bipolar structure in the near future; a multipolar world appears to be the most likely future.
Accordingly, it is no longer tenable to think of the US as a superpower or hegemon, terms
that imply a sole dominance within the international system. It is a great power and the
strongest great power of the developed world, but there can be no hegemon in the new

multipolar world.

There is strong evidence to suggest that the structural power of the US has previously
granted them a virtual veto over MEAs and made their participation, if not leadership,
indispensable. Yet the transition from a unipolar to a multipolar world raises a number of
interesting questions, particularly regarding whether US leadership and ratification will
continue to be as vital to the success of international environmental governance as it once
was. Even the previously mentioned work of Grundig and Ward is based upon data that
predates the US shift away from environmental multilateralism in the 1990s (2015: 9). It
is now uncertain whether US directional leadership is necessary for environmental regime
success in the 21% century. This thesis argues that the US is no longer a hegemon or
international superpower that is essential for the success of multilateral environmental
regimes. Yet they are still the foremost great power of the developed world and their
previous hegemonic status and the cultural appeal of their leadership still makes their
involvement preferable, and perhaps even necessary, in the short term. Accordingly, this
thesis will explore options for both circumventing and allowing for US participation in
effective international environmental governance. While managing US participation and
ratification is still a key to achieving success in addressing environmental problems, the
transition from a unipolar to multipolar world provides some unique opportunities for
circumventing US veto power and the need for US directional leadership. Capitalising

upon these opportunities and addressing US participation will rely largely on international
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institutions, together with the related conduct and practices of environmental

multilateralism.

1.2 The New Game of Governance: New Geopolitical Conditions

The world continues to undergo a significant shift in the global geopolitical order,
but our governance structures and approaches do not fit these new realities. We are
potentially in a post-hegemonic world, and there is now a fundamental misfit between
geopolitics and governance structures. VVon Moltke (2001) argues that a proper fit
between the problem structure and institutions employed to address the problem is the
key to determining regime effectiveness. Politics are part of the problem, and there is
currently a mismatch between existing practices and new political realities. | suggest that
the two fundamental changes that underpin this international order transition are the
movement from a unipolar world based on US hegemony to a multipolar world; and the
subsequent change in institutional norms and rules that reflect the decline of the US. Both
of these developments are key causes for both the failure of US environmental leadership

and the wider woes of environmental multilateralism.

1.2.1 The Rise of a Multipolar World
A key condition for governance in the 21 century is the reality of a world with

numerous political centres of gravity ranging from Washington to Beijing to Brussels: the
reality of a multipolar, not a unipolar, world. Climate change and wider environmental
issues are geopolitical problems (Streck and Terhalle 2013). Roberts (2011) describes the
newly emerging political dynamics and balance of power as a ‘new world (dis)order’

characterised by the decline of US hegemony particularly relative to China, the
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fragmentation of the G77° and the weakening of the EU. The economic and political rise
of the BASIC (Brazil, South Africa, India and China and) bloc or BRICs (Brazil, Russia,
India, China) is significant, as it has contributed strongly to both the fragmentation of the
G77+China group and the challenging of US superiority. The BASIC bloc, as a group of
emerging powers, is drawn together by shared concerns over access to the global
commons, such as atmospheric space, and is an alliance that is likely to persist for some
time to come (Hallding et al. 2013). Their coherence is geopolitical and economic, but is
also intrinsically tied to the concern that access to global resources will be limited. They
have also made a point of challenging the existing neoliberal international order both
rhetorically and politically (Hurrell 2006). Competitiveness concerns with the US have
been fuelled by this rise of the BRICs to challenge the existing hegemonic order and the
relative decline of the US (Roberts 2011). This has in turn contributed to the US’s
reluctance to lead by ratifying treaties or to provide strong directional leadership. An
example of this is the Byrd—Hagel Resolution® prior to the Kyoto Protocol, in which the
Senate agreed that the US would not take any binding domestic mitigation actions unless
China and other major emerging economies were also legally bound to domestic targets
and action. The enduring problem of cooperation through MEAs is developing country
involvement and fears over free-riding and relative economic losses (Pauwelyn 2007,
Thoms 2002). The rise of a multipolar world has meant that the US is now preoccupied
with maintaining competitiveness and order, rather than providing leadership in a new

area of governance. The emergence of multipolarity has also undermined and transformed

® The major group developing countries, created in 1964, which often negotiate as a bloc within
the UN. The group was originally composed of 77 members, but has since swelled in size to
133.

6 S.RES.98, 105" Congress, 1% session. (1997).
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the rules and processes that were created during US hegemony, such as weighted voting

in the Bretton Woods institutions.

1.2.2 Rules and Norms after Hegemony
The decline of US hegemony has led to a collective questioning of the rules and norms

that underpin the international political system. A hegemon solidifies its rule through both
a belief in the substance of its preferred order and a degree of trust in and perceived
legitimacy of the associated procedures and rules. lkenberry (2011) contends that the
BRICs do not want to challenge the existing rules and principles of the international order;
rather, they simply seek to increase their own voice and authority within it. This may be
partially true; however, the rise of the BRICs has resulted in some institutional changes
that have far-reaching implications. This idea will be explored in depth in Chapter V of
this thesis. In summary, the erosion of US hegemony and the rise of a multipolar world
has driven a shift in decision-making away from weighted voting and limited-
membership UN treaties and bodies’ and towards interlinked consensus decision-making
and a desire for universal participation. | will argue that this paradigm is not suited for
maximising the opportunities attendant on multipolarity, or for addressing the issue of US

participation, and that this is evident from the recent failures of multilateralism.

The deadlocked negotiations in many forums, particularly the climate and trade
regimes, has catalysed a multitude of proposed multilateral alternatives and sparked a
series of important debates on the nature of governance. Below I detail two of the debates

most important for this thesis and their linkages to the issue of US participation. The

" Although the latter is experiencing resurgence outside of the UN due to the failures of UN
based processes. It should be noted that the majority of these new minilateral bodies are
dialogue and consensus based endeavours, in contrast to the more operational and voting based
Bretton Woods Institutions.
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discussion chapter of this thesis (Chapter VII) places the results of my research into the
context of these two debates. One key debate is over the dimensions of international
treaties (ambition, compliance and participation) and whether treaty design (and perhaps
even institutional structure) should prioritise participation or substance. In a similar vein,
the debate over minilateralism versus multilateralism highlights the importance of
participation. It suggests that effective environmental governance can be enabled by
limiting the number of participating governments, in particular that multilateralism
should be limited to a few powerful states that matter most in managing the environmental

problem at hand. I will discuss this key approach in the following section.

1.3 Framing the Debate on Participation I: Minilateralism vs Multilateralism

Minilateralism is an emerging discourse within both academia and politics that is
attracting support from academic commentators, diplomats and politicians. It focuses on
simplifying multilateral negotiations by reducing the number of parties, generally to those
whose collective action is necessary to solve the common problem. There has been
increasing dialogue on using minilateralism, particularly within the climate regime, with
commentators suggesting that progress can be achieved by simplifying negotiations
through limiting the number of parties involved. Just for the UNFCCC there have been
multiple proposals for both exclusive (Victor 2009) and inclusive minilateral forums
(Eckersley 2012). Naim (2009) refers to the “‘magic number’ of bringing the smallest
collection of parties to a forum while maintaining the largest impact, and believes the
UNFCCC should adopt a G20 style format to only include the major emitters of the world.
Eckersley (2012) presents a more moderate and inclusive approach, where a minilateral
climate council would operate on differentiated representation of not only the most

responsible and capable nations, but also the most vulnerable. This coverage of
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minilateralism both academically and politically displays an ‘emerging discourse’ that
could have profound implications for diplomatic multilateral practice, particularly within
the UNFCCC (McGee 2011; Brummer 2014). This has led some to speculate that
‘multilateralism has lost favour and credibility, while minilateralism appears to be an idea
whose time has come’ (Stevenson and Dryzek 2012: 2). Yet this thesis posits that
minilateralism is a misdiagnosis of the problem: the fundamental problem of
environmental multilateralism is not numbers, but power. The problem is not based on
arithmetic, but centres on the role of the US, the most powerful actor. The implications
of my research for this framing debate are further explored in Chapter VI, as are the links

to the second framing debate of treaty participation.

1.3.2 Framing the Debate on Participation Il: Ambition, Participation and
Compliance within International Treaties

The effectiveness of an international agreement is determined by the dual factors
of participation and substance. ‘Participation’ is simply the number of state parties
involved, while “substance’ refers to the legality, targets, structures, and compliance and
review provisions embodied within the agreement (Raustiala 2005). One way to
conceptualise international agreements is as an interplay between participation and
substance that results in agreements that either prioritise participation over the loss of
substance (“broad-but-shallow”), or sacrifice participation for greater ambition and legal
structure (“narrow-but-deep’) (Aldy et al. 2003). In the context of the climate regime, the
former has high or full participation with little per party mitigation while the latter has
greatly restricted participation with much higher mitigation levels per party. Bodansky
(2012a) provides a similar framework by breaking down an agreement into participation,

ambition and compliance. Greater ambition often will not be politically feasible and come
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at the cost of participation and/or compliance, while an agreement with universal
participation will generally have the price of a lowest common denominator outcome with
substantially lower ambition (Bodansky 2012b), particularly with a consensus-based
decision-making system. Treaty design is by nature a game of trade-offs with a spectrum

of options between the extreme models of broad-but-shallow and narrow-but-deep.

The framing of participation and substance is particularly useful in light of the US
ratification straitjacket. An agreement, or institution, is likely to be significantly watered
down to enable US participation (and may still run the risk of not being ratified as
occurred with Kyoto); however, a loss of cost-effectiveness, environmental integrity (to
some extent), free-riding concerns and potential political backlash will be the price to pay
for a treaty that excludes the US and other key parties (Falkner et al. 2010; Aldy et al.
2003). Navigating the issue of US participation is ultimately the same conundrum as
treaty effectiveness in general: it is a balancing act between participation on one hand,

and substance on the other.

Both of these framing debates on participation are crucial to understanding the
likely direction of international environmental governance, and underlying both is the
principal issue of the participation of the US. Debates on participation and treaty design
are also at the heart of debates about US participation, and answering key questions

around the latter will undoubtedly hold lessons for the former.
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1.4 Research Questions

The failure to address global ecological crises has been widespread and not confined
to a single institution or practice. Thus, any research into governance models that can
circumvent the need for US ratification, fit new geopolitical conditions and improve
environmental multilateralism must explore different institutional levels and regimes.

Accordingly, the research questions for this thesis are as follows:

1. How can US ratification and participation be effectively enabled within
an effective international architecture for environmental governance?

2. How can effective environmental governance without the US (or other
recalcitrant states) be enabled through; major international institutions, decision-

making processes, and operational treaties?

This thesis explores how multilateralism can be transformed to deal with the
conundrum of US participation at the institutional, decision-making and operational
treaty levels. While it is not the central focus of this thesis, the research (particularly in
Chapter VII) will also consider how multilateral activities can enable and push
environmental policy domestically within the US. The research focuses on case studies
of the attempted reform, and reform options, in the UNEP and the UNFCCC. The first
(UNEP, covered in Chapter IlI) investigates the reform of a ‘major international
institution structure’. The decision-making and treaty design aspects of the second
research question are examined using the UNFCCC (Chapters IV, V and VI). Reform
options are a central focus, since if leadership and a lack of fit are fundamental problems
undermining environmental multilateralism, then a key goal is to provide momentum and

leadership through alternative means.
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The central tenet of this thesis is that international governance on environmental
issues no longer needs to rely upon the stability and leadership provided by a hegemon.
Nor does it necessarily need to rely on the Sisyphean task of achieving complete global

agreement.

1.5 Thesis Scope

This is a broad thesis by nature and has therefore focused on particular issues and
actors. The thesis focuses on nation states, as they are the principal actors in international
environmental governance. As part of a Westphalian UN system, nation states are the
decision-makers and policy shapers of the main intergovernmental negotiations and
bodies that constitute the major structures of international environmental governance.
Despite the rise of non-state actors and the increasing prominence of non-state networks,
states remain the focal point of the international system and the most fundamental units
within intergovernmental environmental bodies. Given the focus of this thesis upon
intergovernmental regimes (UNEP and the UNFCCC) and the role of the US (a nation
state), it is both intuitive and logical to make states the centrepiece of the analysis. For
example, Chapter 1V focuses on decision-making, and the actors with voting and veto
power within both of the institutions are states, with non-state actors having a more
marginal role. However, non-state actors are considered, where relevant. For example,
insights from interviews with non-state respondents (from non-governmental
organisations [NGOs], academia and elsewhere) are an important source of data in the
thesis, and Chapter VI draws on the role of subnational actors in the US. This is necessary
due to the importance of domestic considerations in the formulation of US positions and

actions.
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This research takes a qualitative focus with a particular use of tools from systems
thinking such as feedback analysis (see Chapter Il for further details). While others in
the field of international environmental governance have used game theory and
quantitative rational actor-based models, this thesis does not. Most rational actor models,
and game theory in particular, have a number of weaknesses (Colman 2003) and have
repeatedly failed in the prediction of complex negotiations outcomes (Freedman 2013).
Additionally, this thesis blends theoretical views primarily from both neorealism and
constructivism, with a neoliberalist focus on international institutions. It is intentionally
a project of theoretical eclecticism and a range of different theories are drawn on where

relevant (particularly in the discussion chapters).

Third, this thesis centres upon the climate regime and, to a lesser extent, UNEP as
the case studies for exploring governance without US ratification. While other potential
useful case studies exist (such as the CBD, which has never been ratified by the US), they
have been selected for a number of reasons. The climate regime has by far the largest
body of academic literature analysing it, particularly in terms of the framing debates of
minilateralism versus multilateralism and treaty dynamics. It is also particularly
interesting and relevant given ongoing negotiations under the UNFCCC on decision-
making (see Chapter 1V) and the upcoming 2015 Paris climate summit that is seeking a
new climate agreement (see Chapters V and VI). Thus, there is both an abundance of
information as well as a distinct opportunity to conduct policy-relevant research within
the regime. In the case of UNEP, the issue of US ratification in relation to creating a
World Environment Organisation (WEO) is a fundamental, but overlooked, issue. The
Rio+20 UN conference in 2012 provided a unique and rare opportunity to explore the

politics of potential changes to UNEP.
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Fourth, while the findings are only directly applicable to the two regimes in
question, the findings may have relevance more generally for environmental
multilateralism. The conceptual framework and governance models presented in the
thesis may have some application beyond issues of a specifically environmental nature,
but it would be erroneous to assume this given the difference in problem characteristics
between issues such as climate and biodiversity or, more markedly, climate and trade (this

justification will be further developed and discussed in Chapter V11I).

The focus of the chapters in this thesis has been guided by the agenda setting and
calls for academic engagement by different groups, particularly the Earth Systems
Governance (ESG) Project. For example, the need to move towards forms of majority
voting (Biermann et al. 2012; Biermann and Gupta 2011; 2012) and a WEO (Biermann
et al. 2012; 2012) have been previously highlighted as potential key reforms for
improving ESG. This thesis examines both the upgrade of UNEP (Chapter I11) and voting
models (Chapter 1V) in relation to US ratification and participation. Thus, the research
and the thesis have been shaped to address topical issues identified by the ESG Project
and others, and with the interest of maintaining academic and policy relevance whilst

exploring the thesis questions.

1.6 Thesis Outline

This is a thesis by publication and consequently most of the chapters comprising the
body of the thesis have been prepared for peer-review journal publication. The
introduction, methodology (Chapter I1), discussion (Chapter VII) and conclusion
(Chapter VI11I) are the exceptions to this, as they are instead part of the ‘context statement’

that links together this research into a coherent whole. The thesis is structured into four
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separate sections corresponding to the different levels identified in the second research

question.

1. Chapter Il explores the politics behind changing the global institution of
UNEP, and puts forward a number of options for UNEP to progress in form
and function without the ratification and/or participation of the US. This
article was published as a working paper with the Earth ESG (presented in this
thesis as Chapter I11), and presented as a conference paper at the ESG 2014
Norwich Conference

2. Chapter IV examines the possibility of majority voting within the UNFCCC
by exploring the legal, political and institutional barriers and opportunities for
change in decision-making processes. A key finding is that majority voting is
both legally and politically possible and could enable a number of forms of
critical mass governance (CMG) without countries such as the US. A version
of this paper has been published as a peer-reviewed discussion paper with the
Frei Universitat Berlin (see Appendix 1), and presented as a conference paper
at the 2014 ESG Norwich conference. The final version was published as a
peer-reviewed article with the international journal International
Environmental Agreements (presented in this thesis as Chapter V).

3. Chapter V explores how a 2015 climate treaty could effectively operate with
US legal participation. This is done by varying treaty structure and content to
allow for US participation through presidential-executive agreements. This
paper has been published as a peer-reviewed article with the international

journal Climate Policy (presented in this thesis as Chapter V).
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4. Chapter VI addresses the opposite scenario by investigating how a 2015
climate treaty could operate effectively without US ratification. A suite of
measures including the incorporation of subnational actors in the US and both
facilitative and punitive non-party measures are highlighted and combined to
suggest different models for dealing with US non-participation in a future
climate agreement. This paper is in peer review with the international journal

Climate Policy (submitted draft presented in this thesis as Chapter V1).

Each chapter is preceded by a short preface outlining the contribution of the
research findings to the overall thesis and argument. The discussion chapter (Chapter V1I)
brings together the findings of each chapter and synthesises them into two different
models for governing environmental issues without US ratification and/or participation.
This is then used as a basis for the construction of a conceptual framework for visualising
how a transformation towards these governance structures could occur. The results are
then placed in the context of the two framing debates explored previously. A version of
the discussion chapter has been accepted for presentation as a conference paper at the
2015 ESG Canberra conference. Following the discussion, a brief conclusion reviews the

key lessons from the thesis and answers the research questions.



36

References

Abbott, K. W. (2014). Strengthening the Transnational Regime Complex for Climate
Change. Transnational Environmental Law, 3(01), 57-88.

Aldy, J. E., Barrett, S., & Stavins, R. N. (2003). Thirteen plus one: a comparison of global
climate policy architectures. Climate policy, 3(4), 373-397.

Andresen, S., & Agrawala, S. (2002). Leaders, pushers and laggards in the making of the
climate regime. Global Environmental Change, 12(1), 41-51.

Bang, G., Hovi, J., & Sprinz, D. F. (2012). US presidents and the failure to ratify

multilateral environmental agreements. Climate policy, 12(6), 755-763.

Biermann, F. (2012). Greening the United Nations Charter: World Politics in the
Anthropocene. Environment: Science and Policy for Sustainable Development, 54(3), 6-
17.

Biermann, F., Abbott, K., Andresen, S., Backstrand, K., Bernstein, S., Betsill, M. M., et
al. (2012). Transforming governance and institutions for global sustainability: key
insights from the Earth System Governance Project. Current Opinion in Environmental
Sustainability, 4(1), 51-60.

Biermann, F., & Gupta, A. (2011). Accountability and legitimacy in earth system

governance: A research framework. Ecological economics, 70(11), 1856-1864.

Biermann, F., Pattberg, P., Van Asselt, H., & Zelli, F. (2009). The fragmentation of global
governance architectures: A framework for analysis. Global Environmental Politics, 9(4),
14-40.

Bodansky, D. (2012a). The Durban Platform Negotiations: Goals and Options. Harvard

Project on Climate Agreements Viewpoint: Harvard University.

Bodansky, D. (2012b). The Durban Platform: Issues and options for a 2015 agreement.
Center for Climate and Energy Solutions.

Brenton, A. (2013). ‘Great Powers’ in climate politics. Climate policy, 13(5), 541-546.



37

Brummer, C. (2014). Minilateralism: How Trade Alliances, Soft Law and Financial
Engineering are Redefining Economic Statecraft. New York, US.: Cambridge University

Press.

Brunnee, J. (2008). Europe, the United States, and the Global Climate Regime: All

Together Now. Journal of Land Use & Environmental Law, 24, 1-44.

Christoff, P. (2006). Post-Kyoto? Post-Bush? Towards an effective “‘climate coalition of
the willing’. International Affairs, 82(5), 831-860.

Colman, A. M. (2003). Cooperation, psychological game theory, and limitations of

rationality in social interaction. Behavioral and brain sciences, 26(2), 139-153.

Crutzen, P.J. (2006). The ““Anthropocene,” in: Ehlers, E., Krafft, T. (Eds.), Earth System
Science in the Anthropocene. Springer Berlin Heidelberg, Berlin, Heidelberg, 13-18.

Depledge, J. (2005). Against the grain: the United States and the global climate change
regime. Global Change, Peace & Security, 17(1), 11-27.

DeSombre, E. R. (2000). Domestic sources of international environmental policy:

Industry, environmentalists, and US power. Cambridge, US.:MIT Press.

Downie, D. L. (1999). The power to destroy: understanding stratospheric ozone politics
as a common-pool resource problem. Anarchy and the Environment. The International

Relations of Common Pool Resources, Albania, State University of New York.

Eckersley, R. (2004). Soft law, hard politics, and the climate change treaty. Cambridge
Studies in International Relations, 96, 80-105.

Eckersley, R. (2012). Moving forward in the climate negotiations: multilateralism or

minilateralism? Global Environmental Politics, 12(2), 24-42.

Eichengreen, B. (1989). Hegemonic stability theories of the international monetary

system. National Bureau of Economic Research Cambridge, Massachusetts, US.

Esty, D. C., & lvanova, M. H. (2001). Making international environmental efforts work:
the case for a Global Environmental Organization: Yale Center for Environmental Law

and Policy.



38

Falkner, R. (2000). Regulating Biotech Trade: The Cartagena Protocol on Biosafety.
International Affairs, 76(2), 299-313.

Falkner, R. (2005). American hegemony and the global environment. International
Studies Review, 7(4), 585-599.

Falkner, R., Stephan, H., & Vogler, J. (2010). International Climate Policy after
Copenhagen: Towards a ‘Building Blocks’” Approach. Global Policy, 1(3), 252-262.

Freedman, L. (2013). Strategy: A History. New York, US.: Oxford University Press.

Grubb, M., Vrolijk, C., & Brack, D. (1999). The Kyoto Protocol: A Guide and

Assessment: Royal Institute of International Affairs.

Grunberg, 1. (1990). Exploring the"” Myth" of Hegemonic Stability. International
Organization, 431-477.

Grundig, F., & Ward, H. (2015). Structural Group Leadership and Regime Effectiveness.
Political Studies, 63(1), 221-239.

Hallding, K., Jurisoo, M., Carson, M., & Atteridge, A. (2013). Rising powers: the
evolving role of BASIC countries. Climate policy, 13(5), 608-631,

Hare, W., Stockwell, C., Flachsland, C., & Oberthar, S. (2010). The architecture of the
global climate regime: a top-down perspective. Climate policy, 10(6), 600-614.

Hurrell, A. (2006). Hegemony, liberalism and global order: what space for would-be great

powers? International Affairs, 82(1), 1-109.

Ikenberry, G. J. (2011). Future of the liberal world order: Internationalism after America.
Foreign Aff., 90, 56.

Karlsson-Vinkhuyzen, S. I, & Van Asselt, H. (2009). Introduction: exploring and
explaining the Asia-Pacific partnership on clean development and climate. International

Environmental Agreements: Politics, Law and Economics, 9(3), 195-211.

Kim, R. E. (2012). Is a New Multilateral Environmental Agreement on Ocean
Acidification Necessary? Review of European Community & International
Environmental Law, 21(3), 243-258.



39

Kim, R. E. (2013). The emergent network structure of the multilateral environmental

agreement system. Global Environmental Change, 23(5), 980-991.

Layne, C. (2011). The unipolar exit: beyond the Pax Americana. Cambridge Review of
International Affairs, 24(2), 149-164.

McGee, J., & Taplin, R. (2009). The role of the Asia Pacific Partnership in discursive
contestation of the international climate regime. International Environmental

Agreements: Politics, Law and Economics, 9(3), 213-238.

McGee, J. S. (2011). Exclusive Minilateralism: An Emerging Discourse within
International Climate Change Governance? PORTAL Journal of Multidisciplinary

International Studies, 8(3).

Naim, M. (2009). Minilateralism: The Magic Number to Get Real Action. Foreign
Policy.

Patrick, S. (2002). Multilateralism and its discontents: The causes and consequences of
US ambivalence. In S. Patrick, & S. Forman (Eds.), Multilateralism and US foreign
policy: ambivalent engagement (pp. 1-44). Colorado, USA.: Lynne Rienner Publishers.

Pauwelyn, J. (2007). US Federal climate policy and competitiveness concerns: the limits
and options of international trade law. Nicholas Institute for Environmental Policy
Solutions WP, 07-02.

PBL (2014). Trends in global CO2 emissions: 2014 Report. The Hague: Netherlands
Environmental Assessment Agency.

Pereira, H. M., Leadley, P. W., Proen¢a, V., Alkemade, R., Scharlemann, J. P.,
Fernandez-Manjarres, J. F., et al. (2010). Scenarios for global biodiversity in the 21st
century. Science, 330(6010), 1496-1501.

Prins, G., Galiana, 1., Green, C., Grundmann, R., Korhola, A., Laird, F., et al. (2010). The

Hartwell Paper: a new direction for climate policy after the crash of 2009.
Prins, G., & Rayner, S. (2007). Time to ditch Kyoto. Nature, 449(7165), 973-975.

Purvis, N., & Stevenson, A. (2010). Rethinking Climate Diplomacy. German Marshall
Fund.



40

Raustiala, K. (2005). Form and substance in international agreements. American Journal
of International Law, 99(3), 581-614.

Rayner, S. (2010). How to eat an elephant: a bottom-up approach to climate policy.
Climate policy, 10(6), 615-621.

Roberts, J. T. (2011). Multipolarity and the new world (dis)order: US hegemonic decline
and the fragmentation of the global climate regime. Global Environmental Change, 21(3),
776-784.

Rockstrém, J., Steffen, W., Noone, K., Persson, A., Chapin, S. ., Lambin, E., et al.
(2009). Planetary boundaries: Exploring the safe operating space for humanity. Ecology
& society, 14(2), 32.

Schreurs, M. A. (2012). Rio+ 20 Assessing Progress to Date and Future Challenges. The
Journal of Environment & Development, 21(1), 19-23.

Schreurs, M. A., Selin, H., & VanDeveer, S. D. (2009). Expanding transatlantic relations:
implications for environment and energy politics. In Schreurs, M. A., Selin, H., &
VanDeveer, S. D. (Eds.), Transatlantic Environment and Energy Politics. Comparative

and International Perspectives. Surrey and Burlington, UK.: Ashgate Publishing.

Skodvin, T., & Andresen, S. (2009). An agenda for change in US climate policies?
Presidential ambitions and congressional powers. International Environmental

Agreements: Politics, Law and Economics, 9(3), 263-280.

Snidal, D. (1985). The limits of hegemonic stability theory. International organization,
579-614.

Spencer, A. (2007). International Environmental Agreements and US Participation: The
Montreal and Kyoto Protocols Require Hegemonic Influence to Attain Success. San

Francisco State University, 42.

Steffen, W., Crutzen, P. J., & McNeill, J. R. (2007). The Anthropocene: are humans now
overwhelming the great forces of nature. Ambio: A Journal of the Human Environment,
36(8), 614-621.



41

Steffen, W., Persson, A., Deutsch, L., Zalasiewicz, J., Williams, M., Richardson, K., et
al. (2011). The Anthropocene: From global change to planetary stewardship. Ambio,
40(7), 739-761.

Stevenson, H., & Dryzek, J. S. (2012). The legitimacy of multilateral climate governance:

a deliberative democratic approach. Critical Policy Studies, 6(1), 1-18.

Streck, C., & Terhalle, M. (2013). The changing geopolitics of climate change. Climate
policy, 13(5), 533-537.

Terhalle, M., & Depledge, J. (2013). Great-power politics, order transition, and climate

governance: insights from international relations theory. Climate policy, 13(5), 572-588.

Thoms, L. (2002). Comparative Analysis of International Regimes on Ozone and Climate
Change with Implications for Regime Design, A. Columbia Journal of Transnational
Law, 41, 795-8509.

Transforming governance and institutions for a planet under pressure. (2012). Paper

presented at the Planet under Pressure Conference (March 26-29), London.
Victor, D. (2009). Plan B for Copenhagen. Nature, 461(7262), 342-344.

Victor, D. (2011). Global warming gridlock: creating more effective strategies for

protecting the planet. Cambridge, UK.: Cambridge University Press.

Vihma, A. (2009). Friendly neighbor or Trojan horse? Assessing the interaction of soft
law initiatives and the UN climate regime. International Environmental Agreements:
Politics, Law and Economics, 9(3), 239-262.

Von Moltke, K. (2001). Whither MEAs. The Role of International Environmental

Management in the Trade and the Environment Agenda. Winnipeg, Canada: 11SD.

Wade, R. H. (2002). US hegemony and the World Bank: the fight over people and ideas.
Review of international political economy, 9(2), 215-243.

Wallerstein, 1. (2013). The decline of American power: The US in a chaotic world. New
York City, US.:The New Press.



42
The World's Biggest Economies: China's back. (2014), October 11th 2014). The

Economist.

Young, O. R. (1989). The politics of international regime formation: managing natural

resources and the environment. International organization, 349-375.

Young, O. R. (1991). Political leadership and regime formation: on the development of

institutions in international society. International organization, 45(3), 281-308.

Young, O. R. (1998). Creating regimes: Arctic accords and international governance.

Ithaca, US.: Cornell University Press

Zakaria, F. (2011). The Post-American World: Release 2.0. New York City, US.: W.W.
Norton and Company.



43

Chapter ll: Methodology and Methods: Theoretical Eclecticism and a
Systems Approach

2.1 Overview

The methodology detailed in this chapter provides a common thread throughout
this thesis. It is a fusion of different tools from systems dynamics, international relations
theories and the study of political feasibility, applied specifically to case studies under the

thesis research questions.

2.2 Methods

This thesis relies upon the review of the relevant literature and a mixture of semi-
structured interviews, participant observation and document analysis (such as party
submissions) to generate empirical data. Data from interviews and participant observation
were gathered through a number of fieldwork segments. Fieldwork was conducted at the
Rio+20 summit in Rio de Janeiro (June, 2012), COP18 in Doha (November, 2012),
COP19 in Warsaw (November 2013) as well as a number of smaller meetings under the
UNFCCC, including a board meeting of the Green Climate Fund (Berlin, March, 2013),
an ADP session (Bonn, May, 2013) and a UNFCCC subsidiary bodies meeting (Bonn,
June, 2013). Semi-structured interviews provide a large degree of flexibility, allowing
interviewers to skip questions, dwell upon others and engage in dialogue (Bailey 2007).
This was important, given that the topics of the thesis articles are exploratory and there
needed to be the space to follow various areas of interest. Sampling for the interviews
was done via purposeful sampling and ‘snow-balling’ techniques (Patton 1990).

Respondents were intended to be key, informed stakeholders, specifically negotiators or
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diplomats who were familiar with the topic being addressed within the article. Key
respondents were identified before negotiations and generally contacted via email before
being approached in person. These interviews usually led to further relevant contacts in a
snowball effect. Interviewees were given the choice of being identified or remaining
anonymous, with anonymity being the default option when no option was selected on the
consent form or specified verbally. All interviewees chose to maintain their anonymity.
Within each article, the number of interviewees is specified as well as their profession
(NGO, negotiator, ambassador or academic) and background (their region of origin or,
for negotiators, the region they are representing). Thus, their relevance is highlighted
without compromising their identity. Further details for interviews are included in the
relevant articles. Further information on the compiled interview information and consent
forms are in Appendix A. All of the interviews were conducted under, and in accordance

with, approved ethical research protocols through ANU Office of Research Integrity.

2.3 International Relations and Theoretical Eclecticism
Despite possessing a transdisciplinary scope, this thesis is primarily located in the

field of international relations. International relations has traditionally been dominated by
the positivist theories of liberalism and realism, along with their more recent ‘neo’
variations and the post-positivist theory of constructivism. For international relations
scholars, neorealism with its focus on structural anarchy has been the foremost choice,
but neoliberal institutionalism has been the primary lens for most studying international
environmental regimes (Vogler 2010: 2681). This thesis does not frame itself solely
within one of these approaches; instead, it intentionally blends insights from each to
create a theoretical eclecticism. This is sensible given that theories have differing

strengths and weaknesses, particularly in their application and explanatory power. For
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example, Brunee points out that constructivism is much more useful in explaining the
actions of the EU within the climate regime, while realism proves to be more appropriate
for the US (Brunnee 2008: 5). In this thesis, different features from constructivism,
neoliberal institutionalism and neorealism are combined in a range of manners within
both the individual articles and in the discussion (Chapters VIl and VIII). Nation states
are taken as the main actor for analysis throughout the thesis. Scholars from a variety of
fields assert that, despite the rise of non-state actors and networks, states are still the
primary unit of the international system and are central to combating environmental
change (Biermann and Dingwerth 2004). The continued primacy of nation states is due
to a number of reasons, including their role in catalysing policies, technology and new
markets (Janicke and Jacob 2004). Moreover, they are the base units that comprise
intergovernmental institutions and negotiations. For example, the climate regime is the
main area of focus for this thesis, and the UNFCCC, as focal point of the regime (Dai
2012: 623), only has nation states as parties with distinct decision-making powers. The
analysis conducted in the majority of this thesis is realist in the sense of making states,

particularly the US, a point of focus in most of the analysis.

However, this thesis deviates significantly from the neorealist school of thought
in its appreciation of international institutions. Neorealists view international institutions
and organisations as epiphenomenal: they simply codify the interests of powerful states
and have little autonomy from, or influence over, them (Dai 2012: 624). In contrast,
neoliberal institutionalism stresses the importance of international institutions, even for
great powers, in decreasing both transaction costs and uncertainty, as well as making state
behaviour more predictable (Keohane 1998). States can be thought of as profit-
maximising entities that require international institutions to deal with the problems, and

reap the benefits, of an interdependent state of existence (Sterling-Folker 2000). This
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thesis looks at different institutional reforms, including decision-making and treaty
design, to enable governance without US ratification and/or participation. Accordingly,
it shares the neoliberal institutionalist perspective that international institutions are not
epiphenomenal; institutions have a life of their own and can significantly alter and shape
the preferences and actions of states (Milner and Waltz 1999: 56). This thesis also
maintains an element of neoliberal institutionalism by focusing on output legitimacy,
rather than input legitimacy as constructivism would (Eckersley 2007: 307). Output
legitimacy, or effectiveness, is put forward here as a combination of the ability of an
institution to produce outcomes (referred to as “output’: accepted rules, norms, principles,
laws and operational agreements) and, more importantly, the ability of a regime to address
the underlying collective action problem (‘impact’) (Underdal 1992; Easton 1965). This
IS reasonable, given that the legitimacy of international environmental cooperation is
more likely to be undermined by a lack of results then procedural fairness, with the
UNFCCC being one clear example of this (Vihma 2011: 7). Another influence from
neoliberal institutionalism is seen in the perception of the nature of states. In a moderate
neoliberal sense, states are seen as actors that often seek absolute gains, but will rarely
pursue an absolute gain if it leads to a relative loss of power in relation to an adversary or
competitor (Milner and Waltz 1999). Constructivism does not play a central role in the
individual articles of the thesis. While discourses and normative dimensions are
occasionally incorporated into the analysis (for example, see the ‘barriers’ section of
Chapter 1V), the focus is more firmly placed on institutional and legal features, as well as
power politics. Yet, the lens of constructivism plays a much more significant role in

constructing the conceptual framework and theory of this thesis within the discussion.

The final analysis and conceptual framework of this thesis, embodied in the

discussion chapter (Chapter VII), adopts a specific stance of realist constructivism.
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Barkin (2003) highlights that despite the general view that neorealism and constructivism
are in direct opposition to one another, the core tenets of both theories are actually
mutually compatible. Neorealism and constructivism, with their focuses on power and
structure, and norms, respectively, are actually complementary (Hunt 2001). Realist
constructivism aims to examine ‘the way in which power structures affect patterns of
normative change in international relations and, conversely, the way in which a particular
set of norms affect power structures’ (Barkin 2003: 337). The conceptual framework
presented in Chapter VII explicitly pursues this idea, by exploring the interplay between
the framing of environmental issues and the underlying international political power
structure, and how the interaction between the two could shape the collective dynamics
of state action in respect to climate change. This theoretical eclecticism is echoed in the

general interdisciplinary approach of this thesis.

2.4 Interdisciplinarity and Systems Dynamics

There is a general consensus on the need for integrative approaches that transcend
disciplinary boundaries and create new knowledge and mutual understanding across
different academic fields (Proust et al. 2012). Scholars now contend that this is a general
imperative within academia, particularly studies related to sustainable development
(Newell et al. 2005). The need for a systemic understanding is necessary for both effective
policy making and transitions to sustainability, where discipline-based, reductionist
approaches are inadequate (Newell et al. 2005). This thesis provides an interdisciplinary
approach through both a systems dynamics-based methodology and integration of a
variety of tools from different fields. Each of the different articles and pieces of analysis
does not attempt to use a single lens, but draws upon different fields, where relevant. The

problem is contextual and the topic at hand determines the tools that are drawn upon. For
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example, Chapter 1V utilises both a legal analysis and insights from decision-making
studies, while the discussion (Chapters VII and VIII) draws on ideas from economics,
constructivism and sociology. Systems dynamics is used throughout the thesis and
provides an interdisciplinary framing. This is a useful endeavour, since systems theory

needs to be a cornerstone of any shared interdisciplinary language (Abraham et al. 1992).

A governance system is a complex, adaptive system and, as such, requires a
holistic systems approach. System dynamics relies on the ontological premise that
systems are interconnected entities comprised of feedback loops, delays and non-linear
changes, and that the observed human behaviour arises from the underlying system
structure (Meadows 1989). Causal loops are prevalent in systems and lead to systems
behaviour, whereby the effects of change in a system either act to amplify (positive
feedback) or stifle (negative feedback) the original change. Newell et al (2008) therefore
outline the key elements of a systems approach as a) examining the underlying causal
structure of a system, b) investigating the feedback mechanisms and the behaviour it
creates and c) identifying leverage points and places for intervention to create positive
change and a new system state. A systems approach based upon the examination of
feedback and causal loops is both appropriate and useful in discerning reforms that can

enable environmental governance that better manages US participation.

Causal loop diagrams are one way of visually depicting and analysing feedback
behaviour and crafting systems interventions, and are the core of the methodology of this
thesis. Causal loop analysis has been used for a plethora of issues including obesity
(Newell et al. 2008), urban planning (Proust et al. 2012) and international relations (Jervis
1979, 1991; Gause lii 1999). However, the coverage within international relations,
besides the few aforementioned studies, has been scarce. Causal loop analysis has rarely

been applied to issues of environmental governance. This makes the use of causal loop
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analysis a novel methodological contribution for the thesis. Newell et al (2008) observe
that there is a range of practised systems analysis tools, including influence diagrams,
causal loop diagrams and complex modelling techniques. Causal loop diagrams were
selected for this thesis since, unlike influence diagrams, they can account for the
important aspect of systems feedback. However, given the qualitative nature of data
involved within the different case studies, it was not appropriate to attempt to quantify
variables and create a full simulation or model. Both causal loop and influence diagrams
provide a suitable method to describe the system, by capturing and combining different
perceptions of cause and effect (Proust and Newell 2010). A system, in this sense, is not
necessarily an objective phenomena, but mainly a conceptual device used to make sense
of, and interpret, the world (Checkland 1985). The aim of the research within this thesis
is not then to provide a completely objective and accurate depiction of the system (which
would ultimately be impossible), but a synthesised, visual display of the perceptions that
interviewees, and myself, have of the system in question. This was done by compiling
collected empirical data from interviews, observations and literature, and then coding to
generate a list of key themes and variables. With the system diagrams, variables are those
parts of the system that can come in amounts or degrees that can change over time. Data
Is once again drawn upon to find the processes that link the different variables together
in terms of cause and effect, then translated into a diagram. From there, | then attempted

to discern possible causal loops and points of leverage in the system.

Within the diagrams in this thesis, the arrows denote processes, like a flow of
causation or information, variables are boxed (primary) or unboxed groups of words and
feedback is signified either by a + (indicating a positive feedback relationship) or — (a
negative feedback relationship). A causal loop in these diagrams is simply when two

variables affect one and other through a chain of feedback. Within the causal loop
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diagrams, a balancing causal loop (a case of negative feedback constraining change) is
shown as a circled ‘B’ (Figure 1). A reinforcing feedback is illustrated as a circled ‘R’
(Figure 2). These diagrams are based upon qualitative data and used to recognise what is
driving or constraining possible institutional change. Once the basic feedback behaviour
of a system is understood, different options for interventions into the system and points

of leverage can be identified.

B R

Figure 2: Reinforcing Causal Loop Symbol
Figure 1: Balancing Causal Loop
Symbol

Alongside causal loops, systems archetypes and leverage points are also key
aspects of systems dynamics. A systems archetype is a ‘common pattern of behaviour in
organizations’ (Braun 2002). They are isomorphic, underlying structures that often
manifest in different institutions and organisations (Wolstenholme 2004). Archetypes
allow for a greater, yet simplified, understanding of the system and therefore of the
intended and unintended consequences of an intervention (Wolstenholme 2004; Braun
2002). Numerous archetypes have been identified in the field of systems dynamics, and
some of these are drawn upon in Chapters Ill and V. Leverage points are also useful for
understanding system structure and how to conduct interventions. Leverage points are

areas where intervention can have a ripple effect and result in more widely spread
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changes. Leverage points generally tap into patterns of feedback so that small change can
be amplified into more significant change (Meadows 2008). The ability to create great
effects through only a small deployment of resources makes these points an important
consideration of strategy and a common part of systems interventions (Olson and Raffanti
2006). Meadows (1999) provides a list of leverage points in a system that are ranked

from the least to most powerful:

Table 1: Leverage Points (Meadows 1999)

Ranking | Leverage Point

1. The power to transcend paradigms.

2. The mind-set or paradigm out of which the system—its goals, structure, rules,
delays, parameters—arises.

3. The goals of the system.

4. The power to add, change, evolve, or self-organise system structure.

5. The rules of the system.

6. The structure of information flows.

7. The gain around driving positive feedback loops.

8. The strength of negative feedback loops, relative to the impacts they are trying to
correct against.

9. The lengths of delays, relative to the rate of system change.

10. The structure of material stocks and flows.

11. The sizes of buffers and other stabilising stocks, relative to their flows.

12. Constants, parameters, and numbers.

This thesis uses the notion of leverage points and Meadows’ ranking system to guide
the topic of the different articles and proposed interventions. Thus, the first article
(Chapter 111) looks at changing the overall structure of environmental governance
(leverage point 4), the second and third articles (Chapters 1V and V) examine decision-

making change (leverage point 5), the fourth article (Chapter V1) seeks to evolve treaty
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design by making use of a number of different feedbacks to bypass US ratification (points
4 and 7), and the end discussion (Chapter V1I) puts forward an overarching argument on
changing the existing paradigm of environmental, particularly climate, governance (point
2). While these are leverage points for a change towards a multilateral model that can
more effectively address US participation, it is not to say that they are easily implemented.
In light of this, the methodology systematically considers the political feasibility of

proposed reforms and interventions.

2.4 Political Feasibility

Analysing the political feasibility of proposed reforms is a core component of the
thesis methodology. Political theorists generally agree that both desirability and
feasibility are separate, yet equally important, categories when it comes to political design
(Raikka, 1998). For although political science feasibility and desirability are relatively
distinct, they should not be treated in isolation. If political arguments are to guide action
or be implemented, then feasibility becomes a fundamental part of desirability. Simply
put, structure or policy is not desirable if it cannot be implemented within the necessary
period to address the problem at hand. Wiens (2012) highlights this dilemma by asserting
that institutional design is composed of two distinct sets of problems: architectural
problems and engineering problems. Thus far, the literature within international
environmental governance and other fields of intuitional reform have been preoccupied
with developing architecture. This is evident in the abundance of grand architectural ideas
for environmental governance, such as a WEO (Biermann 2000) or the orchestration of
climate governance (Abbott 2014). Empirical study of the politics underlying such
institutional change is much scarcer, which is an unfortunate oversight. A house is of no

use if it does not obey the rules of gravity. Likewise, engineering is redundant if it is not
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contributing to some kind of greater structure. The key is for engineering to inform and
provide the basis for architectural design in international governance. In this case, the
political scientists become the engineers, and political systems, feasibility and constraints
becomes the laws of physics that they must work with. Unfortunately, the job of political
scientists is trickier as political systems and feasibility are infinitely more malleable than
the laws of physics. This thesis attempts to provide one example of a study that covers
both engineering and architecture by developing different environmental governance
architectures for addressing US participation that are explicitly built on case studies that

consider political feasibility.

Recent studies have brought forward important ideas that underpin political
feasibility: concepts such as transition, accessibility and soft constraints. The feasibility
of any institutional model relies upon its capacity to actually implement the necessary
changes within an appropriate timeframe. Gilabert and Lawford-Smith echo this when
stating, ‘Accessibility matters: there must be a way to bring the state of affairs about’
(2012: 811). This engenders the need to develop a trajectory or pathway for the design.
Soft constraints are factors that will shape the likelihood of any trajectory occurring,
including economic, institutional, cultural and legal dimensions (Lawford-Smith, 2012).
Analysing soft constraints and drivers and providing a reasoned, supported transitionary
pathway are significant elements in justifying the accessibility and feasibility of any
institutional design. This thesis attempts to combine causal loop analysis with the
examination of soft constraints to detail politically feasible reforms and develop an
understanding of the barriers and drivers that underpin their feasibility. Generally, the
system (or intervention) and relevant literature is first detailed; soft constraints and drivers
for change are then discerned through causal loop analysis; leverage points, interventions

or scenarios are then developed based upon this analysis; and the proposed intervention
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or scenarios are then examined in terms of political feasibility. This is the ideal application
of the methodology, but due to differences in data and the problems being addressed, this

approach varies across the thesis articles to some degree.

2.5 Application of the Methods and Methodology

The use of the outlined hybrid methodology and accompanying methods is a
common strand throughout this thesis, although there are some necessary deviations. For
example, while the first two articles (Chapters 11l and 1V) make heavy use of empirical
data from fieldwork, the latter two articles (Chapters V and V1) are much less reliant upon
the data from interviews and observations. Chapter V, on weighted voting reform, was
guided and catalysed by ideas from the interviews done for Chapter IV on majority voting.
However, the majority of the analysis as well as the proposed weighted voting model
were based more upon an expanded literature review and analysis of different voting
schema, rather than the empirical data from fieldwork. Similarly, ten respondents were
originally interviewed for Chapter VI, and while the empirical data was useful in
informing me about elements of political feasibility, they were not central to the ideas and
arguments put forward in the article. Thus, while empirical data was gathered for each of
the different articles, it was in two cases used as more of a guiding source of
supplementary information and not as a primary tool in examining the case study. Another
point of differentiation is the use of scenarios: Chapters Ill, IV and IV make use of
scenario building, but Chapter V does not. This was done simply due to the broader and
theoretical nature of the case study, and to allow for greater in-depth analysis of the

proposed weighted voting model, which was the main novel contribution of the article.
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Despite these differences in the application of the thesis, the methodology is
generally a point of congruence for the different articles as well as the discussion chapter.
All of the papers and the discussion utilise causal loop diagrams, with two of them also
drawing upon relevant systems archetypes (a notion that will be explained in the
appropriate sections). Critical appraisal of political feasibility is, once again, a method
that is adhered to in every section of the thesis. Overall, the thesis methodology provides
a key point of congruence between the articles and the end analysis, as well as a novel
contribution to the field by employing systems dynamics tools in combination with the
consideration of political feasibility. Chapter 111 — the first article — of this thesis provides
one clear example of a relatively successful and complete application of the thesis

methodology.
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Foreword to Chapter lll: Realpolitik and Reform

This first article addresses the thesis research questions by focusing on the reform
of a global institution: UNEP. The reform of UNEP is explicitly and repeatedly connected
to issues of existing geopolitics and US ratification. Indeed, what is termed as the ‘US
ratification straitjacket’ (a term also mentioned in Chapter 1) is the foremost obstacle to
changing the form of UNEP and creating a WEO. The ratification straitjacket, alongside
developing country preferences for a change in UNEPs function as the main driver of
change, demonstrate that US ratification and multipolarity are the key underlying
influences shaping the future of UNEP. As the first article of the thesis, this establishes
a justification for the choice of topic and direction of the thesis. US leadership and
multipolarity are the main forces that shape UNEPs fate, and the possibility of a WEOQ,
but have not received sustained coverage in academia or politics. Accordingly, the novel

contribution of this article is also the main link it has to the overall thesis.

Chapter 111 has a number of similarities and differences, both in terms of themes
and approach, with the other papers of this thesis. Similar to the majority of the chapters,
it makes use of causal loop analysis. The most distinct difference between this paper and
the others is its focus. While the latter three articles of this thesis concentrate upon the
climate regime, this piece centres its analysis upon UNEP. This provides a useful degree
of institutional variety beyond the climate regime. It also allowed me to make use of the
unique opportunity that Rio+20 offered as a case study. It is a summit that only occurs
once a decade and was a pivotal moment when UNEP reform was transparently debated.
Thus, the choice of this case study was logistical, but also done for purposes of diversity

and fit to the second thesis research question.

Two key lessons for the central thesis can be drawn from this paper. First, there is

a clear divide between governance approaches that move ahead without the US (the two
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‘critical mass’ scenarios) or those which attempt to accommodate the US while
maintaining a degree of effectiveness (UNEP Unknown and the ‘incremental upgrade’
scenario). This creates the foundation for the notion of CMG presented in the discussion.
It also provides a basis for the core idea that there exists a choice between governance
based on the structural leadership of a majority without US participation, or a more
nuanced and decentralised way forward that allows for US participation (exclusive and
inclusive of CMG, respectively). Thus the UNEP reform case study lays a theoretical

platform for the successive articles and end argument of the thesis.

This article was published as a peer-reviewed working paper with the ESG Project
and presented as a conference paper at the ESG 2014 Norwich Conference. The published

working paper is presented here as Chapter IlI.
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ABSTRACT

This rescarch aims to explore the barriers and opportunities to change in the form and
mandate of United Nations Environment Programme (UNEP) and to develop
scenarios for Lhe lulure of UNEDR based upon observed drivers and constraints for
change. It provides an original contribution to the existing literature by analysing the
political dynamics underdving UNEP reform based upon a case-study al the Rio+20
Conterence on Sustainable Development and the use of a systems dvnamics approach.
Scenarios, emergent [rom interyiews and observation of negoliations, sugeest that
UNEDP can underpo a change into 3 World Environment Organisation (W EC) either
through a slow, incremental npgrade, or a speedy transition to a WEO without US
participation, pushed by a coalition of proactive states. Other more operational
opticns inclade a network and regional focused structure or a merger with the United
Nations Development Programme (UNTIF)L In terms of mandate, there was political
momentum from developing countries for UNEP to take a stronger role in
implementation, but continued opposition from industrialised non-EU states against
adopling a stronger coordinating Lnction, This article aroues that the most politically
feasible and attractive future pathway tor UNEP is to become a more decentralised,
aperational agency with a mandate focusing upon capacity building, information
wathering and dissemination, implemenlation and a possible, dlhouwsh less leasible,
movement towards integration with the United Nations Development Programme
(UNDP). Moving Lowards a YWECY in the longer Lerm will reguire addressing the issue
of US ratification potentially through a ‘Critical hass WECY or a World Sustainable
Development Organisalion (W SO,
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SERIES FOREWORD

This working paper was written as part of the Earth System (Governance Project, a ten-
vear research initiative launched in Oatober 2008 by the International 1 uman
Dimensions Programme on Global Environmental Change under the overall auspices
of the Earth System Science Partnership.

Farth system governance is defined in this Project as the system of formal and
intormal rales, rule-making mechanisins and actor-networks at all levels of human
society (from local to global) that are set up to prevent, mitigate and adapt to
environmental change and carth system transformation. The science plan of the
Project focusses on five analvtical problems: the problems of the overall arcliitecticre of
earth svsteimn governance, of ggency of and bevond the state, of the adaptiveness of
governance mechanisms and processes, of their gecow sfalility and legitimacy, and of
modes of affocation amd access in earth system governance. In addition, the Project
emphasizes fowr crosscutting research themes that are crucial for the study of each
analytical problem: the role of power, of knowledge, of norms, and ot scale, Finally, the
Earth System Governance Project advances the integraled analysis of case study
domains in which researchers combine analvsis of the analvtical problems and
crossoutting themes. The main case study domains are at presont the global water
svslem, slobal lood systems, Lhe global dimale system, and the global economic
svslelrl

The Farth System Governance Project is designed as the nodal point within the global
change research programunes to guide, organize and evaluate research on these
questions. The Project is implemented through a Global Alliance of Earth System
Governance Research Centres, a network of lead faculty members and research
fellows, a global conference series, and various research projects undertaleen at
multiple levels (see www earthsystemgovernance.org).

Earth System Governance Working Papers are peer-reviewed online publications that
hroadly address questions raised by the Project’s Scicnce and Implementation Plan.
The series is open to all colleagues who seek to contribute to this research agenda, and
submissions are welcome at any time at workingpapersiEearthsyste mgovernance, org.
While most members of our network publish their rescarch in the T_-'.r'.gl ish language,
we accepl also submissions in other major languages. The Earth System (Governance
Project does not asswme the copyright for working papers, and we expect that most
working papers will cventually find their way into scienfific journals or become
chapters in edited volumes compiled by the Project and its members.

Comments on this working paper, as well as on the other activitics of the Farth System
Fovernance Project, are highly welcome, We believe that understanding earth system
governance is only feasible through joint etfont of colleagues from various backgrounds
and from all regions of the world. We look torward to your response.

Frank Bicrmann Fubhen Sondervan

Chalr, Barth Systern Covernance Frojest Exaendfve {ivector, Barth Spstarn Coverngnee Project
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1. INTRODUCTION

In 1972 srowing concern over emerging transhoundary ecological problems resulted
in an important change in the institutional framework of international environmental
sovernance. That year the Stockholm Conference on Environment and Development
established the United Nations Environment Programme (Uner). UNEP is a catalytic
programune which operates under the UN General Assembly with & primary functions
(ENGERLDT 2000k assessmont of environment and trends; rn-::-rdinating LN
cnvironmental activities; provision of advice and capacity building; developing links
with scientific bodics: awarcness-raising: and the promotion of international
environmenlal low, UNEP was sssentially designed to be the environmental
conscience and agenda selter [or the UN. IL consisls ol a secrelarial operaling on an
annual budeel of roughly US3220 million (s1MoN AND DROGE 2012) and, until
recently, a governing council of 54 member parties. Since its creation there have been
argments over what central role should UNEP play in international environmental
governance and what form it should take. Many academics and politicians have
pushed for UNEEP Lo become a “World Environment Oreanisalion” (W EO) ' a
specialised agency [or the enviromment within the UN rather Lthan a programme
bencath the UNCA, These discussions have been lurther elled by UNEMs mixed
performances over the past few decades. This unsatistactory track-record, along with
an intensified political debate on the need for a WEO led to a review of UNEP at the
Rio+20UN Conference on Sustainable Development.

For better or for worse, the outcomes of Rio ) 20 suggest that the barriers to adopting a
WEO are still greater than the drivers for transformation as there is no mention of a
chunge in Lhe form of UNEDR. The topic of upgrading UNEP is conlained primarily in
paragraph 88 of the Rio+20 oulcome document Paragraph 88 does promise increased
funding, the adoption of universal membership in the soverning council and an
expansion of UNEF's mandate to incorporate implementation upon national requests.
Most of these results can be seen as a simple progression of the Cartagena decision
emerging from the World Sununit on Sustainable Development in 2002, which
promised Lo “consider’ universal parlicipalion in the governing council and allempled
Lo berost fonding through an indicalive scale of conlributions (PERREZ AND ©IFGERER
ano8) The proposal by the Furopean Union (see Appendic A) Lo upgrade UWER inlo a
specialised agency, a WED, was ultimately defeated. The outcoime represents a
triwumph of the opponents of a WEC (the US, Canada, Japan and some members of the
{3-77) over the proponents (primarily the EU and the African Union [AU]). The result
was controversial as tensions ran high until the closing plenary with some parties from
Furope threatening to reopen the negotiated text to insert a mention of a YWEC, but
the US successfully warned against such action {rvs 2012). This conflict is just the tip
of the iceberg in regards to the politics of upgrading UNEDP at Rio+20, Yel the political

! For bolh comsistency andd clarity T will be using the lerminelogy oullined by the UNET
epartment of rvironmental Law and Conventions by referring to a specialised apency form as a
WEC. The tenn TUNEO, which has oflen been used mmlerchaygzeably with WED i provious
literatare, will dencte an oreanisation (not a programme) that is located wnder the General
Agsembly (LEED 20110
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dynamics of UNEP reform has received litlle critical allention in scademic lileralure
thus [ar.

My rescarch will seck to remedy this by accomplishing tbwo primary objectives:

1. To exprlore the barviess and opportunities to chuange in the form and mandate of
LINEDR,

2, To develop scencrios for the fiilure of UNER based upon hese political drivers and

oS el LA,

My analysis progresses through four stages; a review of the background litcrature on
UNEF and a WEC; an analysis of the current political blockades and opportunities for
change in UNEP; emergent scenarios for change in UNEFP; and observations on the
wayvs torward based npon the current political dynamics.

2. FLAWS, FUNCTIONS AND REFORM: THE DEBATE
ON UPGRADING UNEP

Belore sxamining the role ol UNEP and polential oplions [or relorm il is logical Lo
tirstly examine the blemishes which have made retorm so desirable, UNEP faces a
range of problems that have impacted its effectiveness and led to a general agreement
on the need for reform. Owver time there has been agreement on possible reform
options, but no consensus on what would constitute the optimal structure for UNEP
(1vamova 201z}, Many of the criticisims of UNED thus far have centred on its status as
a subsidiary hody under the UN General Assembly (UG A) and its lack of finances,
UNEP largely lacks the finances Lo [ulfil its mandale and ils current budgel pales in
comparison Lo agencies such as UNDP which operate with an annual budget of US$4.1
hillion {SIMON AND DROGE 2o10:106), although this is understandable given Lhat
UNDP has an operational mandate and therefore greater financing needs. UNEP's
status as a subsidiary hody has meant that it has to pass its budget and plans through
the UNGA for approval, making them susceptible to being watered down or modificd
{(OLSEN AND ELDER aniz), This status has also meant that UNEDP has insufficient
political authority to fulfil its original coordination mandate (BIERMANN 2o02). Others
have pointed to organisational factors such as leadership and management problems,
ils localion in Kairobi, and a lack of a clear mission and (oous (TVANOVA anoga;
DHOWIE ANT LEVY 2000; IVANOVA 20058 SANDBROOK 199a). Despile Lhese issues,
UNEP has experienced some success, particularly in ils regional seas prosrams and in
catalvsing numerous Multilateral Environmental Agreements (MEAs) (Dosar 2006).
Some have even praised UNEP to be a productive body given its constraints (Naram
a003). Simon and Droge have suggested that “UNEP is a victim of its own success”
(2012: 106) since its role as a catalyst has outstripped its abilities as a coordinator,
Crwerall UNED has not been greatly successful in fulfilling its mandate, especially in
coordination, due to a combination of internal and external problerns. The strugsles of

65
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UNEP have led Lo a deeper debale aboul whal role it should be fulilling within

inLernational environmenlal governance,

Arguments on upgrading UNEP necd to address the fundamental question of what is
the most suitable role for UNEP- coordination or operation. There has heen a
convergence around the need for a more coordinated torm of international
environmental policy (BIERMANN ET AL, 2009, ESTY AND IVANDVA, 2001, DESAL
2006) as it is currently fragmented and lacks authority. Fragmentation is evident from
Lhe: plethora of bodies involved wilh oversesing inlernalional environmental policy
including Lhe secretarials of many MEAs (BIERMANN 2002) and the environmental
departments of numerous internalional organisations such ws the YWorld Bank,
(cHARNOVITZ 2000). There is no clear global authority cases of overlap or
competition none are likely to cede responsibility to UNEPR, leading to inefficiencices
(BITRMANN ET AL, 20049), competition and even contradictory pﬂ]ir.im; g The
Montreal Protocol encouraging the use of ITFCs, a powerful greenhouse gas,
Accordingly many WEO supporters state that UNED showld be uporaded into a WED
that would provide leadership and central coordination (OLSEN AN ELIER 2012,
CHARNOVITZ 2002, KIRTON 2005 BIERMANN 2000), Allernalively UNEP could
address the growing problem of implementation of international enyironmental
policy. Robinson (2002-3003) highlishls thal new environmental apreements rarely
have a national agency analogous to the international entity leading to weaknesses and
gaps in national policy-making and action. UNEP may already be heading in this
dircetion due to operations under the GEF portfolio and Bali Strategic Flan on
Technology Support and Capacity Building as well as internal drive to engage o the
erownd level (BAUER, 2009, MEE, 2005}, This tension over function is suceinctly posed
by vanova’s question of "should it |UNEP | serve as a brain or anchor institution in the
UM system ... Or should il shifl towards a more operational role?” (ao1a: 584), This
discussion of lunction does nol only perlain Lo UNEP, bul has also laclored in the
literature ona WEO, Etchart (2012) observes thal there is seneral agreement Lhal a
WEQO should possess policy functions, yet a divergence on whether it should
incomporate implementation and capacity building and to what extent.

The idea of constructing a WEO is older than UNEP itself and has spanned the realins
of both politics and academia. Initial proposals for a WEO began in 1969 with both U5
diplomat George Kennan (1969) and the then UN Secretary General, U Thant, calling
{or such a body {AvT1Ne 1907) A [ew years later Lthis idea was dismissed during
negolialions in favour ol its current subsidiary body lorm. Szase {1992) asserls that the
dismissal was indicative of developing country suspicions and a lack of concern lor
cnvironmental issues by developed nations. Ivanova (20074) in contrast has suggested
that this was a rational choice to help avoid operational competition as well as to
ensure that environmental issues were nol siloed within the UN system. Regardless of
the reason, there has been a continued dernand for the establishinent of a WEC. From
14995 to 2005 there were numerons calls for a WEQ including from state leaders such
as Jaques Chirac, Mikhail Gorbachey and heads of both the UNDP and World Trade
Orpanisalion (8T such as Gustave Speth and Renato Ruggiero (IvaNova soo7E)
This persistent support [or o WEO has continued in lead-up (o Rio+20 and has also

been noticeable In academia.



67

EARTH SYSTIEM GOVERNANCE WORKING PAPTRE NO, 30 I 7

A significant number of proposals for and justitications of a WEO have emerged
within academia. These proposals range from a specialised agency that would act as an
economic forum for bargaining (TUSSIE AND WHALLEY 2002) of @ more virtual,
netwaork-based Global Envirenment Organisation (GEC) which would focus on global
scale enwvironmental problems (EsTy aND 1vanNOova xoor) through to a sovereignty
impairing enlily with enforcement powers (PELLETIER ao10), Biermann suggests thal
such benefits of a WEO form include increased autonomy over its orpanisational
desizgn, the ability to tale funding from innovative financial mechanisms such as a tax
on bunker uels {z000) as well as the aulhorily Lo coordinale exisling MEAs and act as
a site for the co-location of MEA secretariats (2007), The reception of these proposals
has not been universally positive,

Supporl for the idea of o WEO has been balanced by a number of criliques, These
criticisms have pritnarily stood on two foundations: a) a specialised agency will not
aulomalically address the key problems of environmenlal governance and b} a
specialised seency stalus would nol resolve the inlernal issues of UNE which limil its
efficacy. Ficstly, many authors have sugeested that transforming UNERF would be a
wasle of political capital. Najam claims that the creation of a WECO would be Tittle
more Lhan “organisalional linkering” {2003: 367) as the lundamental problem is Lhe
political will of governments and not institutional structure. Others have sugpested
that a WFE( cannot be hoth effective and realistic, as an umbrella organisation that
dossn’l change decision-makine processes or impinge upon sovereignly would be
largely irrelevant, while a quasi-supranational EU siyvle model with enlorcement
powers and majority voting decision making would be utopian (ostrTHUR AND
GEHRING 2004 ) Olhers have poinled Lo praclical issues in implementation. Von
Moltke (zoma) suggests Lhat a WEO would creale numerows turl wars wilth litle gain
and advocates organisational change in the WTO instead. Juma {2000} points out that
the combination of MEA secretariats under a WEO would require the daunting task of
paining Lhe consent of sach MEA Conlerence of Lhe Parties (COP), Crilies have
instead recommended a more hottom-up process such as the clusteri ng, of MEAs {(vian
MOLTIT 20 B) or the codocation of MEA secretariats (MATAM 200%) as wavs of
achieving coordinalion withoul a WEO. Secondly, the internal problems of UNEP are
another basis for WEC scepticism. Hiermeier states that upgrading UNEP into a
specialised agenoy won't necessarily lead to greater material resources or strength and
“will nol sulomatically make it 2 more eflective institution” (aoor: 769), as il will not
solve deeper organisational issues. Ivanova (2012} raises a similar concern by
suggesting that there is no clear link hetween status and increased funding and
authorily, and UNEP would be betlter served by improving its organisational culture,
capacity and credibility. Institutional and organisational critiques both provide
counterarguments to the case for a WEO. One commonality between both camps on
the WECY debate has been the lack of analysis on the underlying politics of UNELR
reforim.

Throughout the literature on reforming UNEP there has been consistent noting of the
importance of political sapport and a surprising lack of attention to the specitic
political issues underpinning the lack of progress thus far. Many WEO proposals or
suggestions on reforming environmental governance have ended with the caveat that
any change hinges upon political will (BIERMANN 5002; ESTY AND IVANOVA 2001;
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SIMOMN AND DROGE 2012; KIRTON 2005). Yet there has been little to no in-depth
analvsis of the political factors that may help or hinder specitic reforms. Vijge {2012)
has performed the best example of a study on political dynamics by analysing the
reasons for the absence of large scale instintional reform in international
envirommental governance. She concluded that reforim has been stalled due to tart
wirs, lack ol trusl between stales and o sell-reinforcing cycle of incremental and
symbolic chaneges, My research budlds upon her worlk by continuing to look at the
existing political and institutional barriers to governance reform, buat it tocuses solely
upon UNEP and provides an original conlribulion through Lhe use of a syslems
thinking perspective, concentrating upon a case study of Rio+20 and incorporating the
drivers of change into the overall analvysis.

3. APPROACH

L undertook tracking and observation of negotiations at both the Rio+20 conference
and the third preparatory comumittes, This included access and contribution to the
Lracking documenl used by Lhe Major Group of Children and Youlh (MGCY), This
parlicipanl observalion was supported by 12 semi-sLructured inlerviews with key,
informed stakeholders. Respondents incladed UNED officials, leading acadernics,
NGO represenlatives, and negoliators’

avstems thinking principles were then used to represent my analysis in the form of
influence diagrams. Influence Diagrams are a visual method of representing and
combining Lhe perceplions of cause and elfect rom numerous slakeholders (prRoUST
AND NEWELL 2010). They provide a holistic visual guide that aids in developing
predictive scenarios and identifying leverage points” in a system. Arrows in these
divgrams depicl the Qow of inflluence belween dillerent variables, The prominence of
an issue or link is reflected in its size. When polarily is shown (+ or =) il indicates how
one variahle is affecting another, a 1+ meaning it causes an increase in the rate of
change in Lthe nexl variable, and a — meaning a decrease. Hagrams have been compiled

by the author aller transcribing and coding dala lo discern key variables and links,

4. IMPLEMENTATION OR COORDINATION? THE
CONFLICT OVER UNEP'S MANDATE

Echoing Ivanova's queslion, discussion on lwo core [unetions -implementalion and
coordination- underpinned the nesoliations of upgrading UNEP, Punclions of
capacity-building and improving the science-policy interface through information
wathering and dissemination mansged Lo progress Lhrough negotiations with little
conlroversy, This supporls previous claims Lhal the strenglh of UNEP les inils
scicntific assessments, regionalised structure and commitment to capacity building

1 Hources have been |-,c"|'r1 ANCTLY OIS [b‘r TEHSDTES ::af t:tm[‘idr.nlmﬁt}*
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{rarasorsey 2009). Conversely UNEP's weakest point -its role as a coordinator- was

the main poinl of conlroversy.,

4.1 THE COORDINATION CONUNDRLIM

Coordination, particularly of the MEA=, was a major sticking point throughout
negotiations. The end outcome under 58(c} was to “enhance the voice of UNEP....
within the United MNalions system” but with no lurther elaboration on how this would
oconr. The stipulation of "within the UN system” was added by the US who clearly did
not wish to see UNEP go work beyond the UNY. The US, Australia and Canada,
amaongst others, consistently opposed any notion of giving UNEDR a more powerful
coardinating role, especially over the MEAs. The US aobjected to the EU's idea of
giving UNEP oversight over the MEAs claiming that “you are adding a layer of
burcaucracy over the legally independent Conference of the Parties (COPs), which is
something we are not entirely comfortable with™. "The JUSCANY (Japan, United
Slates, Canada, Norway, Swilzerland, leeland, Lichlenstein and New Zealand) stales
were clearly not in favour of any contralised coordination of the MEAs® The
[rapmentlalion of internaltional sovernance is oflen in the siralesic inlerests ol
powertul states as it allows tor greater freedom, less responsibility (BEMVENISTL AND
s 2007k und the abilily Lo selectively engage with preferred instilulions in a
phenomenon known as "lorum shopping” (MURPHY AND KELLOW 2013). This same
trend of preferring fragmented institutional arrangements has been seen in the climate
regime in the intentional proliferation of institutions beyond the United Nations
Framework Convention on Climate Change (UNFCCC) generally initiated by these
COUNERICS (Y IHMA 2000; KARLSEON-VINKHUYZTIN AN VAN ASSELT 2000),
Additionally, the US in particular is renowned for a distrust of multilateralism and
international burcancracy (parrici soosh. This idea is supported by one respondent
whe commmented that “they (the JUSCANY countries) do not like centralised
governance in any form or shape and that's ideological ™. Ideological and perhaps
slrategic opposition appear to underie the JUSCANNY scopicism towards a central

coordinating role for UNEDR,

Turf wars also sppeared Lo be key laclors thal asain thwarted attempls Lo place MEAs
under UNEPR, As one interviewee stated guite buntly “the MEAs really do not want to
be under UNEM, One inlerviewee suggesied that the lear of losing current European
based MEAs (suclh as the climate and desartification conventions located in Bonn)
could have hindered the European push for a WEO Colocation of MEASs to Nairahi
could be a fctor that constrains European political will to advocate for a stronger
cocrdination role, Implementation, on the other hand, is a fanction that could benefit
from the Nairobi headgquarters.

* Personal obacrvation of negotations 1606712

2 Paraonal chaarvation of negotiations 1606512

"It should be noted that there was a large divide in the JUSCAN Y allhance with Switzerland being
a4 leading proponent of a WEO and MNorway [alling closer the ETUT, mather than the JITSCATNE,
pasition.

& | mterview with an American Academic 2208712

T Imlerview wilh o UNER allicial 260712

# Interview with an American Academic 2200812
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3.2 IMPLEMENTATION

The idea of UNEP taking on a more operational role had a considerable amount of
support, particularly from developing countries. Throughout negotiations the G-77
was vocal on the need to indude capacity building, strengthened regional offices and
an increased implementation role. This is reflected in 88(g) of the Rio+20 outcome
docwment, which specities that TINEP should “strensthen its regional presence, in
order to assist comntries, upon request , in the implementation of their national
environmenlal policies”, This is an imporlant point as implementalion was nol
included in the origina] mandule of UNEP and the need Lo strenelhen repional
sovernance and implementation has been a reoccurring lopic of concern (STRANT,
2002, TARASOFSKY AND HOART, 2004). This push for an operational role eccurred
very carly on with one developing country at the first preparatory committee calling
for the transformation of UNEP into an action orientated implementation programme
with increased resources (sF aouo). One UNEP official noted that “this
(implementaticn) is a verv clear signal that we are hearing from developing
countries™. The US attempted to delete any mention of ‘implementation’ as part of an
atlempl Lo keep UNEP constrained Lo ils original mandate. Despile insislence thal "we
inlend on muinlaining UMEDPs currenl mandate™ Lhey evenlually yielded to Lthe
compromise ol 'upon reguest’ as reflected in 88{g). The Nairobi location which is ofien
scen to be a burden to coordination would he an asset in terms of capacity building
and implementation. As one interviewee noted "if you look at implementation it needs
to be done in developing countries, we're the only large body in the south". As shown
in Fig. 1 the outcomes and dynamics of Rio+20 indicate that UNED is heading towards
a greater function of inplementation, with the coordination role remmmining as a key
sticking point. The kev point to tale trom the diagram is that coordination is faced
mainly wilh negalive [eedbacks, issues thal are likely Lo limil any strenglhening of Lhe
coordination mandale and reinforce the existing status guo. Implementalion, however,
is mainly connecled Lo posilive feedbacks such as the favourability of the Nairobi
headquarters, level of G-77 support and expansion of smaller scale offices and

activities'?, which are likely to further drive a movement towards implementation,

? Intervicw with an anonymous TINED official [4:06/12

10 Parsonal abservation of negotiations 1606772

T Imterview willy an anonymows TNER ollicial 268/407/12

12 The “R" in the diagram denctes a reinforcing or “positive’ feedhack laop.
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5. THE POTENTIAL FORM OF UNEP - WHITHER THE
WEQO?

The nesoliations on upgrading UNEP inlo o specialised agency at Rio+ 20 caused bolh
splits between groups and within blocs due to a number of difterent crucial issues
which will ke explored below. Disputes and an inability to reach a compromise
gereement uwtimalely led Lo the Bravilian hosts, desperate for a consensus oulcome,
cutting any mention of form from the text two nights betore the summit began. Below
I detail a number of the barriers to the adoption of a WEO and potential ways forward.

51 ACTOR-BASTIY BARRITRS
5.1.1 The US Retification Straitjgcket

The creation of a specialised agency subsuming UNEP would invelve a treaty process
that would require ratification (as specified under the UN Charter). The US has
domestic institaticnal and political constraints which would make ratification of a
WEO almost impossible, leading to stubhorn US opposition. It is a requirement by the
LS Constitution to pass a two thirds majority vote in the Senate and enact enabling
domestic legislation before any international treaty can be ratified (Baneg BT AL, 2012).
Combined with a political climate where scepticism on environmental issues and
multilateralism is rife, the US is effectively in a straitjacket when it comes to matifving
internaticonal environmental treaties. Indeed, the US has a long history of signing and
then being unable to ratity numerous multilateral environmental agreements and
instruments (SCHREURS ET AL, 20049) such as the Kyolo Protocol (DEPLEDCGE 2005) the
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1489 Clonvention on the T'ranshoundary Movement of Harardous Wastes and their
Disposal, 1991 Geneva Protocol Concerning the Control of Emissions of Yolatile
Organic Compounds and their Transhoundary Huxes, 1991 Convention on
Environmental Impacl Assessment in a Transboundary Conlexl, 1992 Convenlion on
Biological Diversity , the 1996 Comprehensive Nuclear Test Ban Treaty, 19498
Convention on Prior Informed Consenl Procedure for Cerlain Harardous Chemicals
and Pesticides in International Trade UNEP/FAO and the 2001 Stockholm
Convention on Persistent Crganic Pollutants,

There are alse munerous incidences where they have neither signed nor ratitied treaty,
such as the 1998 Aarhus Comvention. A WEO in particular appears to antithetical to
the aforementioned US ideclogical preference for a decentralised svsterm This US
ratification straitiacket proved to be the main block against establishing a WEO. As
one respondent noted "iU's a political barrier for an ellfective WEO- the US will either
water down text or not participate.™? This political barrier was scemingly made even
rmore difficult by its timing during an election vear as President Obama was unlikely to
allempl such a conlroversial measure, One inlerviewee lamented aller parasraph 88
had been finalised “if we had thought about it we'd realise that a WEC would be
impossible in an election year in the US"™ US resistance Lo a W EO is likely Lo persist

barring a radical change in the US constitution or domestic politics,
5.21.2 A Developing Problens: Consensis and the G-77

While the majority of the G-77 members were receplive to the notion of a WEO,

roer—

particuarly the AL, the bloc was not. The (3-77 operates on the decision-making rule
of consensus!?, often leading to lowest commeon denominator positions which are the
least controversial. In the case of Ric+20 the dissent of a few prevented the group trom
supporting the cstablishment of a WEOL India, along with some Latin American states
conlested the idea ol o WEC, as they saw il as an over-strenglthening of the
cnvironmental pillar that would act in the interests of the global north. The AU, on the
other hand, was a strong advocate of a WEC as it would hecome the first specialised
agency Lo be localed in Lthe global soulh, and Aflrica if il maintained its location in
Nairohi. This split between the (-77 became very visible in the final days of Rio 20
wilh the AU showing clear [rustration wilth opposition within the (G-77'9 This has
been a persistent tension in the group since the debate on a WEO started. One
respondent commented on the history ol this “schism or the dillerent perceplions of
the 3-77 cn the UNECY throughout previous governing council discussions, A
change in the decision maling process of the 5-77, the blocs disintegration, orthe
persuasion of developing country WEO critics {such as by clarifying misconceptions or
an enhanced implementation role for UNEP, both of which will be explored later)
could provide headway on this barrier.

B Imterview with a UNEP official 26:0712

4 Interyiew with an W3O representalive 220612

1* The &-77 operates on the basis of negative consensus. Thus, a single stated ohjection can bloclk
the adoption of 2 group position.

1 Personal commiunication with sn Alfmean deleguale 20006712

"7 Interview with 8 former AdTican negoetiator and poveming council minister 24710712
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5.1.3 Furopean Unity and Tactics

The EU was Lhe primary advocale [or a WEO, but it may have not been unified enough
in ils advocaey and even been counlerproduclive by emploving rigid nesolialing
tactics, The EU successiully pul the idea of a WED inlo the Rio+20 agenda, as evidenl
through Paragraph 51(alt) of the zero draft (see Appendix A) which is taken straight
from the EU submission. Trespite this successtul advocacy, the EU was seen as too
inflexible to effectively adapt to negotiations. The EL was often split with Germany
and France leading a core group pushing for a WEOD, while a number of other
Furopean nations remained seeptical of the ability of UNEPR to effectively utilise new
authority or to operate without the US%, A [ragmented Furopean insistence upon a
WEO form effectively blinded the EU from pursuing a compromise agreement, One
respondent claimed that for the EU the "ability to change the game plan when they
needed to just didn't seem to exist.™" This led to missed opportunities for compromise
arrangements such as upgrading UNEF into an erganisation {not a programme) under
the UNGA with greater autonomy as a first step towards a WEO, or scouring a
mandate to oversee clustering of the MEAs. Unity and greater responsivencss would
likely make the EU inlo a more elTeclive WEO champion,

5.2 ISSLE-SPECIFIC ANDY PROCESS-BASED BARRIERS
5.2.1 Treaty Process

The actual process of negoliating a Lrealy was seen as another negative aspect of
adopting a specialised agency, particularly since it could be an overly long and
comyplex process. This problem was noted by respondents who voired concerns that
“there is this whole risk of negotiating a treaty for a specialised agency....it could take
years and vears™. The negotiation process could even potentially lead to restrictions
in UNEPs mandate and position as the international political and financial atmosphere

is not as favourable as it was in 19722
5.2.2 Trusi awd Efficacy

The reputalion of UNEP was ollen ciled as a barrier Lo a change in [orm, as many
actors saw it as ineffective, The idea of giving an ineftective body more resources and
authority was simply unacceptable for some parties. This even appeared to opena
tissure within the EU with the main proponents -Germany and France- having to
persuade many olher nations within the blook, who were unconvinced that UNEP was
a good candidale Lo be upgraded inlo a WEO™S, This problem of image was succinely
expressed by one respondent, who stated “UNEP could evolve il it were slronger as an
entity... the barrier is they need to prove themselves, they need to become etticient,

T nterview with a UMNEP official 26740702 and interaction with a Huropean delepate 13400612

B Interview with a veleran WG representative 0311712, supported by ann interview with an
Farcpean TS delepate 3150079 2 and intervisw with a LN P official 2670702,

# Intery iew with an anonymous TINED ollieial 2600712

 Ihid

# Porsonal communication with an EU delegate 13:06/12
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they need to become assertive,” A change to a WEQ form may not solve this issue,
sinoe as Charnovitz argues “UNEPs credibility and legitimacy is derived from its
ellectiveness” (2190 46). UNEDPs chances of being pranted specialised avency stalus

will improve il is able Lo improve it image and gain Lrust amongsl stales,
528 Misconceptions

hlisunderstandings plapued nesotiations and hindered communication hetween
states, There was a widespread lack of comprehension regarding the details and
outcomes of UNEP reforo One interviewee highlighted that there was a “lack of
knowledge about the legal options.... A lot of negotiators were not really
knowledgeable about the alternatives and also the consequences.™ An example of this
was when a US negotiator insisted that they could not consider specialised agency
status as it would require mandatory assessed contribution. This was incorrect since a
specialised agency does not require assessed contributions for funding. While most
specialised agencics draw funding from assessed contributions there is no rule stating
that this is a necessity, and a WECO could instead utilise voluntary contributions and
innovalive mechanisms Lo secure sdequale (inances (UWED aon1). [ was apparent that
olhers, mainly [rom Lthe G-77, were under the impression that a WEO would be a
powerlul body thal would sel standards and ulilise enforcement mechanisms®®. Thiy
was despite the fact that the form being pushed by the EU was far from a sovereignty-
impairing model. The Science Advisor to the Prime Minister of Malavsia noted his
tirst-hand experience of these exact same misconceptions by G773 diplomats prior to
Ricrr 20 and ssserled that “the realily is Lhal there is a serious need for a WEO and that
proposals Tor il Took nothing like a WOIO" (Hamim 2011) A lack of carity on the details
of the WEO proposal led to misunderstandings and a degradation of trust. A clear
vision and communication by WEO proponents, particudarly the EU, both pre and peri
negotiations could ensure this fog of uncertainty is lifted,

524 The Foil of Funding

Ome of the kev stumbling blocks that repeatedly ocourred throughout negotiations was
finuncine Slates evenlually asreed Lo give UNEP "secure, stable, adequate and
increased resources from the repular budeet of the United Nations and volunlary
conlributions” under paragraph 88(b) of the Rio+20 oulcome, an agreement Lhat has
been further reinforced by resolution 67 /213 of the UNG A, The benetits of this change
to financing are questionable as it gives UNEP no new sowrces and fails to specity the
increase or where the money from UM recular budget will come from. Dvanova notes
that the resolutions could still be benelicial by increasing Lhe contribulion of resources
coming from the UN regular budgel Lo cover managemenl and adminislrative cosls
fao13). However, resolution 677213 only asks Lhe secretary general to have the UN
budget reflect the revised work programune of UNED; the actual financial impact of
these decisions are still uncertain,

¥ Inlerview with an American academic 26:07/12
M Interview with a laropean |1751) delepate 3170742
** Dersonal communication with a 77 delegale and ambassador.
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MosL parlies did not welcome the idea of signilicanty increasing unding, especially
through assessed conlribulions. One respondent noted thal "assessed conlributions
arc unfortunately a taboo™. The rationale for this aversion to additional funding,
especially via asscssed contributions, appeared to he based upon the current financial
climate. Financing issucs tend to be contentious in most environmental negotiations
and in this case the wider context of the slobal financial erisis helped ensure that no
significant new sowrces of Munding were likely to be put forward.

Financaal

Feedbuacl LW L L7
FINANCTNG
+
LEVEL OF UNED POETTTVE
SLITESRS In —r FERCEPIICMN O
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+

¥
LEYEL OFF
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LE WILLINGNESS
TOERATIEY

Figmere 20 Sucowsy b Uhe Steccesgred UNED Archelype

Fizure 2 depicls how some of the most imporlanl variables relaling Lo o change in
UNEFP's torm interact together. The perception of UNEP's efficacy is a key factor that
has been crucial in determining the agencices authority over MEAs as well as its
financing. Importantly, as scen above, the level of perception was a significant variable
in why some states did not push for a WEO, and even undedined some of the divides
within the EU, There are clear feedbacks in this state of atfairs: a change in form is
largely detarmined by trust and perception, buat this is in turn atfected by financing
and authority, issues which could heavily inflluence UNEP's form, This is a Lypical
“Success Lo the Success[ul’ systems archelype whereby recognised success in
operalions drives an increase in inancing and authority and heightens the probability
of an upgrade occurring. Further financing and authority allow for further success,
creating a positive feedback loop or virtuous cyele’. In the case of UNEP currently, it is

¥ Interview with an anonymous UNEP official 1406712
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more of a “Failure Lo the Failures” archelype with exisling shorlcomings limiting
authorily, financing and the chances of a change in lorm This diagram also helps Lo
cxplain the division within academia on the importance of specialised agency status.
On one hand proponents of a WEO namely see UNEF's level of authority, as
determined by form, as the leverage point in this system: a change in form can drive an
increase in financing and anthority leading to future operational success that will
perpetuate the svstem Yet for now UNEP is locked in a chicken and ege dilernma that
cain be overcome by a change in legal form to a specialised agency, WEC sceptics, on
Lhe ather hand, see improvement in UNEP'S internal mansgement and policy (through
a chunge in woals, organisational praclices and a refinement of mandale) as the main
way Lo swilch Lo a "Success (o the Successiul ‘cycle. In any case Lhe perception of
UNEF's efficacy, and thercfore trust in UNEP as an institution, is a variable that can
hoth drive changes in financing and authority as well as a potential change in form, but
the latter is inevitably held in check by the a central limiting factor: the US ratification
straitjacket,

Orverall, the fate of UNEP was decided by a few key issues and actors. A lack of political
will underlined by a polenl blend of mistrust, miscommunication, money and

rilification troubles tainted the Lalks on form.

6. SCENARIOS: CHANGING UNEP AFTER RIO+20

Analysis of the constraints and drivers for change in UNED led to the develop ment of
fowr pathways for change in UNER,. They are displayed below in Fig. 2 along with a
brief explanation of each scenario. Each of the four blocked variables represents
dilferent end-slales or scenarios for UNEP, and the surrounding variables dilferent
drivers and barriers inlluencing Lhe probability of these oulcomes, T'wo of Lhese
seenarios end with a WEO type form {one of which goes through an intermediale
UNEQ formy}, one with the form of a World Sustainable Development Organisation
(WS and the other with a change to the mandate, function and organisational
structure of UNER, but not its legal status. Underlying most of the scenarios are the
two key leverage points in this svstemn (as noted by the strength and number of

r

tfluencing links): US ratification and the level of G77 support.

.1 INCREEMENTAL UM RATE

A common recommendation® was that UNEP undergo a progressive upgrade over
time into a specialised ageney. Indeed this “phased approach” was suggested by
scholars prior to Rio 1 20 (onstNy anD enner ao12), This scenario relies upon the idea
that time could allow UTNEDP to improve the perception of its efficacy and build
support. This WEO would have global membership, but the pathway hinges apon the

7 Interview with a il delegate 1440672, interview with a developing country 117510 negotiator
1240513 . mierview with a TNEP ollicial 260712 and mlerview with a [ormer Alrican
Giearerning council minister 2470412
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debateable idea that over time the US could change domestically and overcome its
ratification straitjacket. This scenario wounld mimic the progression of the United
Mations Industrial Development Organisation (UNIDO) which was initially
established as a programme of worle on industrialisation, and then as a special organ of
the UNGA before, almost three decades later, being upsraded into a specialised
aeency, For UNED, this would entadl firstly being renamed as an organisation under
the General Assembly (a UNE(O) with universal membership (the latter of which was
achieved at Rio+20} before being converted into a WECL This could be done by re-
eslablishing UNEP as a hyvbrid subsidiary organ under Lhe UNGA Lthal would operale
with oreater autonomy and take an organisation titde inline with article 22 of the UN
chatter (CHARNOVITZ 2002). This would represent potential progress, but it is
questionable il s change in name and aulonomy would {ix many of UNMEMs problems,

or if the domestic constraints of the US can be overcome in a timely manner,

6.2 A CRITICAL MASS WED

'This pathway involves a number of states pushing lorward with a WEO either outside
or within the UN wilthoul the parlicipalion ol the US, This scenario is taillored Lowards
addressing the primary barrier of US ratification in the most direct way possible-
simply leaving them out. It relies upon capitalizing on the key political opportunities of
Furopean leadership and G77 supporl. The idea ol a 'critical mass” in socio-dynamics
refers to a certain threshold number of adopters that when passed makes an idea
widely acceptable and self-sustaining (a1 2anog). The ‘Critical Mass™ in social
movementls i3 oflen Lhe core group which pays for initial starl-up costs and induces
wide-spread collective aclion or adoplion (OLIVER AND MARWELL, 1085). While the
term has not been used in relation to international governance, it is logical that ifa
sufficient number of powerful states adopted a new institution it could become
normalised and lead Lo the spread of supporl, A crilical mass WEO would mean a
specialised agency that is supported by enough power and countrics, regardless of US
support, may he effective and well-financed. While a Critical Mass WED could
[unction elfectively, iU is unlikely o pressure the US into ralification History shows
that the US rarely gives into international pressure for ratifving treaties, as they still
have noted ratificd treatics with near universal membership such as the Convention

on Biological Diversity,

This scenario would ccho the development of other international institutions which
began without full membership but snowballed into larger sell-sustaining forms. For
example, the WTOMGATT originated with a simall membership excluding many
countrics such as China, but has since expanded in terms of both memboership and
powers. Both the UN itself, as well as the Ozone negotiations also began with a smaller
group of participating states before growing (BRENTON 2013). A Critical Mass WED
would be a quicker process than an incremental upgrade, but would require support
from the BRICs and FU, and have the problem of operating without the US and its
financial contributions. One respondent sumuenarised this scenario by suggesting that
“You find a coalition of countries that is willing to organise a World Enviro nment
Organisation and accepts the rather unusual step of doing it without the United States
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of America...... A coalition of Furope, Africa and the BRIC countries.™® This would
require a formidable leadership role by the EU along with strong persuasion of the
BRICs Such persuasion could potentially involve siving the organisalion a grealer
implementalion role Lo appeal Lo developing inlerests or co-localing Lhe WEC
heasdquarlers in another developing nation capital® (e.s. Beijing) alongside Nairobi.
Moveover, as the Prime Minister of Malaysia has noted, the creation of a WEQ would
allow for developing countries to hecome the architects of an infernational hody which
serves their needs (Razak 2011). This scenario could be achieved either through a
resolution under the UNGA, which would require a majority vole {thus avoiding the
problems of consensus that plagued Rior 20}, or could be established outside of the
UM, If such a critical mass between the EU and BRICs was achieved a WEO couold be
an effective body, sinee, as noted, such a miass of countries would likely, lead other
countries to join This would be particulady towe if incentives such as an operational
role, could be used as leverage for participation. IHowever, eifectiveness is largely
contingent upon which tasks the WEO would forus upon e.g. coordination of MEAs
could be blocked by the US via vetoing the consent of different MEA COPs to allow
UNEP a coordinating role, although this would not be as large an issue for MEAs
wilthout US ralilication or non-MMEA bodies. Elfectiveness in implementation largely

relies upon il adeguale lundine could be sourced.

The issue of funding is cracial since the absence of the United States and perhaps
soine other non-EU industrialised states in membership would constitate a signiticant
drop in funding. Iowever, a WEO could draw apon diverse and flexible funding
arrangements which could compensate [or the lack of US funding, Specialised agencies
hawve: their financing arrangements enshrined within their constitulions and elaborated
upon in inancial regulations (Iepr 2011). Funding modalities can therefore go bevond
the usual convention of assessed contributions and be done in creative wayvs which suit
the tinancial climate (UNEP 2011), This would allow for a Critical Mass WEO to pursue
undque and innovative funding arrangements sach as a bunker fuel tax (BIERM AN
anoo). There has also recently been a greater willingness to finance UNEP, as
cvidenced by Brazil and China pledging $6 million to the programme, placing them in
the top 20 doners list (1vaNoyva 2013} Ifa Critical Mass WEO appealed to developing
country inlerests it could have a basis Lo receive further [inancial, and not just political,
supporl from major emercing economies, Addilionally, measures could be established
Lo ensure non-parbies Lo the Crilical Mass WEO could sLill provide linancing, perhaps
directly to individual projects. A& well-financed critical mass WEO is possible and
could even constitute an increase on UNEP's current funding arrangements.

B3 TINEP ITNRNOWN

This scenario wonld see UNEDR adopt a decentralised form and refined tunction
without changing its legal status, Thus it would stav as a subsidiary body but would
change its organisational structure and focus, This scenario would avoid most political
issucs, including the issue of US ratification, and instead focus upon building the

¥ Interview with a liuropean academic 180713
* Thid
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elficacy and image of UNEP while simultaneously relining its role and clarifying iLs
relationship with UNDP. O this basis it is a relatively feasible scenario which aveids
most of the major barricrs associated with a change in form while capitalising upon
potential opportunities in an alteration to functions, One respondent surumarised this
pathway in stating that "UNEP is a good candidate of evolving into somelhing dilferent
and selting the stage [or a completely dillerent institutional form thal is more nelwork
organised.™ This would include decentralision of power to more empowered regional
offices linked with regional public policy networks, including in UN centres such as
MNew York and Geneva, something which some respondents pointed to as a key to
improving UNEPs image and policy nnctions. UNEP already has six regional offices
plus an increasing network of centres of excellence such as the Global Resource
Information Database (GRID) centres (KoRMELLA 2012} This scenario would capitalise
upon this trend of growing links with public policy networks by placing more finances
towards regional offices and expanding them further, as well as concentrating on
scientific and knowledge building activities rather than coordination. This scenario
also involves UNEDR taking a more operational role in terms of capacity building,
implementalion and scientific assessment. Such a form would [iL the role advocaled by
Heirmeier {2001-2002) wilth a locus upon capacily building and data reporling,
menitoring and verification augmented with an implementation role. This scenario
relies upon the support of the G-77 as well as leadership from within UNEPF, Two key
barriers in implementing this scenario are the issue of tinancing and clarifving the
relationship belween UNDDP and UNEP. Ivanova (aoo5a}) sugzests that UNEP can
distinguish itself by aiding in norm and capacity building, institutional strengthening
and some limited implementation at the regional level, instead of focusing primarily
upon the implementation niche that UNDP cwrrently covers, Operational agencies by
nalure receive a much grealer degree Lo nding then normative organisations do, so
arguably UNEP would receive the necessary increased funding il such changes were Lo

QCCI

0.4 UNEP-TTNDT MERGER AN CRITICAT MASS WED0

The notion of sustainable development conceptually merges environment and
development together and in many ways it is logical Lo have our institutions rellect
this. 'The merger of UNEP and UNDP would be the likely outcome of the institutional
framework morphing to fit this logic. As one respondent noted “if we could have
established today the UN... we might have established a sustainable developiment
program thal would have inlegrated the mandates of UNEP and UNTXP
simullaneously, ™ Hence, whilst this pathway was seen as prelerable by some, it was
also seen as somewhat idealistic as UND P and UNEP have already developed
separately and are firmly locked in their own path-depandent structares. Yeta UNDI-
UNEP merper is not a new idea: the former head of UNEDR (and its toremost reformer),
Klaus Topler, appeared Lo supporl the creation of a World Sustainable Development
Organisation (BIERMANN BT AL, 2000}, and scholars have suggested both a UNDP-
UNEP merger (ML 2005} or a WSDO which dissolves UNEP, UNIIE the Global

M Interview with American academic 22/0%8/13
A Tnterview with a developing country delepate and TRST negotiator 194061 3
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Environmenl Facility (GEF) and C5I inle il {sTMoN1S 2oo2). Brazil has previously
called for such an organisation and this option would likely attract support from
developing countrics who often fear a W EO on the basis that it may be over
strenglhening the environmental pillar {(BITRMANN ET AL, 20000; HAMID 2071} A
WD would likely garner the supporl mosl of the G-77, including the BRICs, and act
as a north-south compromise on the issue of upgrading UNEP. A WSO would still
likely face the political obstacle of US ratification, however it may be more likely to
enable a 'eritical mass” of proponents by directly appealing Lo the inlerests of the G-77.
Considering the G-77 support for implementation and capacity building and their
previgus calls for a WEDO, their backing for a WSO appears to be likely.
Accordingly, the WSO scenario is likely to be similar to the Critical Mass WEO
scenario, but provides a different way for creating the necessary political support; it is
a critical mass through a more appropriate pathway. Although, it could face
opposition from some developed countrics and perhaps the UN programmes
themselves, There are also conceptual problems with how this new orsanisation would
look and perform. Some academics have voiced concerns about such a body. Biermann
has criticised a merger on the basis that it would be “a marriage of unequals” (2007
114) that would undermine environmental interests and be a ditficalt task siven the
differing mandates of the two organisations. Such criticisms are understandable,
although negotiations on the mandate and constitution of such an organisation could
ensure that development and environment are addressed with equal footing,
Moreover, the comparative advantases of UNEF and UNDP could complement one
another. The merger could rapitalise upon the strensths of both crganisations by
combining the scientific and technical expertise of UNEP with the well-established
country hased network of UNTIP (MFEE, 2005) while helping to avoid any duplication of
effort in capacity building and implementation

7. THE FUTURE OF UNEP: THE BRAIN OR BODY OF
INTERNATIONAL ENVIRONMENT GOVERNANCE?

The barrier of US ratification is the largest factor constraining a change in the form of
UNER, while the support of the GY7 for an operational role g a clear leverage point for
change. The scenarios and the luture of UNER are largely shaped by these two laclors.
Both the scenarios of "Incresmenial Upprade” and “Critical Mass WEQ" direcdy face
the principal barrier of US ratification as well as negative perceptions of UNE's
clficacy and mistrust. These scenarios also rely upon the EU rising (rom its current
fiscal turmoil Lo Lake on the mantle of leadership, UNEP Unkrown on the other hand
faces primarily more technical obstacles clarifying its relationship with UNTP,
acquiring finances and improving internal management structures, but side-steps the
issue of US ratification. Morphing the mandate of UNEP is also a political problem,
but one Lhat is not as severe as the barriers facing a WEC), such as US ratification. Tn
pursuing the scenario of UNES {Inkrows the burden falls more upon the leadership of
UNEP itself and would likely have the active support of many nations, particulady the
G-77, and could ride the wave of political momentum from developing countries [or a
more operational role. Accordingly a more regional and operational focus as embodied
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in UNEP Unknown, despite its technical obstacles, scems to be the most feasible
pathway forward for UNEP out of the existing scenarios. The previous sucresses and
slrengths of UNEP, along with ils structure and headguarters localion all contribule Lo
UNEP having a competitive advantage in terms of information provision, norm aned
capacity building along with some implementation at a regional level. Even prior to
Ries 120 it appears that countries have been attempling to incrementally expand the
mandate of UNER in this direction and respond to this “secret ambition” (pavce
2000 101} of UNLEP. 1n regards to Ivanova’s question on function, it appears that there
is political support for UNEP to take on a greater operational role in regards Lo
capacity building and implementation, particularly at a regional level. In contrast, the
function of coordination faces a number of challenges in terms of legal issues, turf
wars, location and authority. My rescarch suggests that the political dynamics and
outcomes of Rio+ 20 support UNEP taking on a more operational character. ‘This is not
to say that coordination is not important, but if it is not politically possible to make
LUNEP a central coordinating body then other ways to address this function should be
explored.

ldeas such as clustering MEAs {perthaps with UNEFP overseeing such a process) or
colocation of secretariats (voN MOLTKE 20035), as well as new bodies that could take
on a coordination mandate such as a 1lich Commissioner for Future Generations
{KoRNLLIA 2012} require further study in order to develop alternative paths to
improving international coordination. Such a decentralised approach to coordination
is much more likely to appeal to the ideclogical stance of the US and avoid the
ratification straitfacket. The concept of a WSDO and/or UNEP-UNDP moerger
requires attention as the UNEP Urndriown scenario lends itself to being combined with
the netwarked form of UND P which would provide an opportunity for UNER to bath
clarity its relationship with UNDP and have a direct influence over the development
activities of the UN. Furthermore, if UNEP should be a Specialised Agency then a
WSO may also be the best way to circumvent the issue of US participation and
achieve critical mass support by appealing to the interests of the G77. However, the
exact blueprint, and the cost and benefits of a UNEP-UNDP merger need more
detailed exploration.

In terms of form, the international community needs to make a decision as to whether
a WEO is necessary, and if one without US participation is worthwhile. For the issue of
function, it appears that UNEP should follow the political support for a more
operational character. 'Lhere is a lack of political support for UNEP to be a supreme
coordinating or decision-making bady for international environmental efforts,
particularly in light of US opposition. UNEP should not abanden its coordination
functions, but any significant organisational progress is unlikely to be made by
pursuing a role as a central coordinator. The idea of having UNED as a coordinating
brain for international environmental governance for now does not have the traction
to ocour; instead the political tide appears to be pulling it towards becoming, alongside
UNDP, the implementing body as well.
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ANNEX A: EU PROPOSAL FOR A WEO

The following Paragraph {51 alt) is taken from the Rio+20 Zero Diraft and represents
the Eurgpean proposal for a WEQ.

51 alt. We resolve to establish a UN specialized agency for the environment with
universal membership of its Governing Council, based on UNEF, with a revised and
strengthened mandate, supported by stable, adequate and predictable financial
contributions and operating on an equal footing with other UN specialized agencies.
This agency, based in Nairobi, would cooperate dosely with other specialized agencies.
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Foreword to Chapter IV: Framework for the Future

Chapter IV explores the implications of introducing majority voting into the
UNFCCC and feasible ways of doing so. It addresses the thesis research questions by
exploring governance without the US via decision-making change. This is emphasised as
one method of allowing for multilateral decisions and actions without US consent.
Notably, the US has also been historically a key barrier to introducing majority voting
and is likely to continue to be so. Majority voting is intricately tied to the issue of US
participation both in terms of the latter being a barrier to the former and the former being

an effective coping mechanism for the latter.

The findings of this paper have a number of clear implications for the wider thesis.
First, it provides a strong argument for the utility of majority voting as a practice but notes
that, due to feasibility, the best way forward is the introduction of voting to new treaties
and bodies under the UNFCCC. This is used as a core part of the article on managing US
participation within the 2015 climate agreement (Chapter V). Second, this chapter
outlines how the current decision-making paradigm undermines effective international
environmental governance. Third, this article explicitly links the move away from
consensus towards majority voting as a way to enable governance without the US. This
section on CMG echoes the central ideas of this thesis presented in the discussion and

conclusion.

It should be noted that voting has implications beyond US participation. The US
has rarely directly blocked the adoption of agreements as it is successful at shaping them
to reflect their interests. VVoting provides a procedural enabler for semi-globalism and,
importantly, for agreements to be designed without having the US use consensus
procedures to water down their substance (as occurred with the Kyoto Protocol). As

discussed in this paper and Chapter V (under the CMG scenario), it can also provide the
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basis for more efficient and effective governance with US participation. VVoting provides
a way not only to deal with the US, but also a wider approach to deal with recalcitrant
states generally and enable CMG. As highlighted in the paper, the political feasibility of
this is for now questionable, but it nonetheless provides an important institutional

opportunity.

A version of this paper has been published as a peer-reviewed discussion paper
with the Frei Universitat Berlin (see Appendix 1) and presented as a conference paper at
the 2014 ESG Norwich conference. The final version was published with the international

journal International Environmental Agreements and is presented here as Chapter IV.
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Abstract  The Tnited Natons Framework Convention on Climale Change (UNFCCC) i1
strigriling 1m ity atterrpls o address the et ol anthropogenie climate change sod create an
clfective international climate agreement. A sabstantal part of the problem is conseosus
decision-making within the Convention. Majority voting is a potential alternative which is
already being discussed within the UNFCOC, A comparative analysis of consensus and
mujorily voling suggests thal majorily voling 1% superior m lerms ol both elliciency amd
cllectiveness by allowing Lo quicker decision making and semi global appeoaches o a
climete sgreement (enned hove gy “Crivcal Mass Covernance™), This paper alms o
investigate how majoricy voting could be impleamented in the UNBCCC and to consider
pelitically feasible and effective approaches to voting arranpements for the Convention.
There is a legal opportunily o infreduce voling through adoption of e drafl Rules of
Procedure, bul this Gaces political oppesition. A lype of Layered Magorily Voling with larger
majorities for fnameial and substantial matiers is considered o he the optimal approach in
balancing political feasibility and cilectiveness, Fornow, voling 33 nol politically feasible Tor
the UNFCCC, but could be dntroduced oo Tuture bodies or treaties ander the Comvention.

Keywords TUNFCCC - Climale poalicy - Mujority voling - Consensus - Tnlermalionad
goverrnancee - Climate regime - MEA

1 Introduction

Thie Umied Mations Framework Convention on Climate Change (UNFOCC—the Con

veotion) 13 the comorstone of the tnternadenal chinate regime. Despite its central role and
importance, the Convention has snugeled o achieve any lasting or effective agreement
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towards its aim of avoiding dangerous anthropopenic climate change. Consensus decision-
making has heen identified as one of the key reasons for the difficulties the Convention
[mres in reaching agreement (Bigrmann and Gupta 201 1 Schroeder et al. 2002). The
UNFCCC currently uses consensus as o delaull rule, smee m 1941 e proposed ollicial
Bules of Procedure were blocked by Saudi Avubia al the lalergovermnmental Negotialing
Corntnittee preceding the first Conference of the Parties (COF) (vichaelows and Lootm
20121 “Diraft Bule 427, which specifies opliens Tor majonty voting, was the basis of
dissent from Saudi Arabia, In the absence of specilic rules on decision-makig, there has
been & general understanding amongst Parties that consensus s needed for the adoption of
substantive decisions {¥amin and Depledge 2004; Bodansky and Rajamani 2012).

The recent lustory of the UNFCCC highliphts the difficulues faced with both the
constant pursuit of consensus and its lepal ambiguities {which will be further explored in
Seet. 2). The Copenhagen Accord could not be adopted by consenisus and was widely seen
as o fadlure o terms of both process and outcomes (Bodansky 2010), COP16 m Mexico in
2010 achieved an agreement mainly through the skilfol diplomacy of the hexican chairs
and their likeral interpretation of consensus. At COP'E, agreement was achieved at the
expense of Russia, whose objections were ighored at the final plenary session {(Stowe
2121 These declarations of consensus, despite clear ohjections, are a clear example of
“rule beating™ in & systern: behavionr which appears to be in line with the mles but is
actually distorting the system (Meadows 2008), The arainment of this false consensus® has
proven costly in the past. Russia in 20103 hlocked the progress of the Subsidiay Body for
Tmiplementalion (SRI) for a full 2 weeks at the Subsidiary Bodies meeting in Bom (Kemp
23], They did so by velomyg e adoption ol e olfics] sgends, demending the addilion
of s dlem discussing decision-making and procedural mallers. Russia provides a recent
example of how rule beating to reach consensus can have undesired repercussions.
Moreover, this 1s not an isolated meident with consensus and procedural dispules having
been [equently used im (e past to delay and sta1l sessions in a simalar Cashion (Yihma aod
Kulovesi 2013: 2429, Indeed, some have suggested thar Saudi Avabia originally blocked the
original Rules of Procedure so that they conld maintain a veto, or at least the threar of one,
within the angeing negotiations” (Depledge 2008).

One provision that has been presented as a way forward for the procedural problems of
the Convention is the use of majority voting, Mexico and Papua New Guines have recently
proposed a move wwards majoriry voting through amendments 1o Articles 7 and 18 of the
Corvention {UINPCCC ELlllb;u.: Discussions on this proposal at COPIT, COP1E and
COP12 have been unsuccessful thus far, and consensus is still employed within the
negotiations. There is voting on a limited number of items such as amending the Con-
ventiom, or in the case of a challenge to the ruling of a presiding officer (Yamm and
Depledge 2004; LRI 2010; UNFCCC 1996), The latter is an inveresting provision, one
which was almost used by a chairman in the nepotiation of the Kyoto Protocal (Yamin and
Depledge Z(W4: 44y But sn ohjection to a mling is a fairly rare situation and limited form
ol applicalion for voling. This article is concemed with the more significant issue of voling
on Lhe adoplion of substamlive decisions which is likely o make s impact on the elliciency
and effectvencss of decision-making in the climale regime,

U An ocourrenee whers consensus s declared, but is done so in manner which clearly hreaks from the
general legal definition and prasfice wncder intemational Las

 Inverview with a righ-level secretanat mermber 12-U6-2015,
3 11 should e noled that *is proposal, i mos? proposed voling mranpsments, wsss voling as a last reso?
when all eftors to reach consensus have failed,

@ Springer
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Decision-making rles are crucial leverage points for the design and reform of interma-
tional instititions. Voting arangements qre key to determining who legitimately controls an
institution and its onteemes { Koremenos el al. 2001 Yet many other MEAs are atfected by
the same lack ol official rules of procedwe, The Convenlion on Biological Diversily (Young
20027, the Stockholm Convention and the Botlerdam Convention (UNEP 201 2) all currently
operate with “interim™ rules and consensus processes due to disputes over votng. buture
arramgements within the UNFCCC coudd influence decision-makiang m these MEAs as well
as innewly crealed envitonmental bodies. Many sclolas (Biermama 2000 Bty and Ivanova
20071, Msen and Elder 2012) have advocated for a fonn of qualificd majority voting o
weighted voring to be employed within a proposed fnure World Eovironment Organisation
(WHO). Voting isnot just of importance 1o the URBCCC, bur will Likely heve ramifican ons
for the wider realm of environmental governance,

Desepite the importance of this issue, and the atention it is recelving wirlun the
URBCCC, there has been no sustained analysis of how majority votng could be imple-
mented into the UNPFCCC or other nwltilateral environmental agreements (yEAS), Thar
being said, these procedural discussions and proposals for voting are not new fo the
UNFCCC, As Vilma and Knlovesi {2003: 245) note “the discussion on reforming the
LINFCCC s a5 old as the regime itsell™. The use of voting, and how to structure & vating
scheme in the UNFCCC, has been a topic of debate since the conception of the Con-
vertion, one that cortinued throughont the 1990s (Wersman 1999: 41, Depledge and
Yarmin (2008: 4500 have called for a farm of “smart voting™ that wonld probahly require a
method ol weighting to ensire that decisions were broadly supported across negoliating
coulilivns, bul also nole thal votmy discussions have “largely stalled m the climate-clhange
regime, and camdes considerable ideological baggage dating back o the Corvenlion's
adoption™. The Mexican proposal provides a unique opportunity to investgate whether the
ssue of voting 1s sull in Timbe, if 50 why, what are the maplications of voeting and what
[omms ol smert volng could provide a way [orwand, This paper explotes (hose ssues
through the following questions:

1. 1s majority voring more efficient or effective than consensus?

2. Whar are the institmional, political and legal barriers vo and drivers for chanping
decision-nnaking processes, particulasly lowards voling procedures, i the UNFCCC?
How can majority voting be implemented swithin the TREFCOCC? What is the most
polincally feasihle approach to voting arrangements for the Convenrion”

e

In the frst of five stages of analveis, T eonduct 4 review of consensus decison-making
within the TNFOCC and provide a comparative review of consensug and voting in relation
o the efficiency and effectiveness of ourcomes. Bfficiency is defined as instiotonal ontpur
in lermns of reaching apreement {¥ibma and Kulovesi 20030 aud ellectiveness s the actual
ability or likelihood of adopred decisions Lo actually impact or solve the onderlying col-
lective action problem (Underdal 19923, which is, in this case, climate change. I then
examine the legal, political and wstitntional barmers and opportunities for a change from
consensus to voting before discussing a number of different voring options. Based on the
preceding analysis, a fexible model of “Lavered Woting” is constructed as an optimal
framewod: for a amart voting system.

Dara were collected through 13 semi-struetured interviews with key informed nego-
tiators, academics and secretariat officials {present and former), as well as observations
from negotiations and interactions at COPIR (November, 2012), COP1Y (Movember,
2iM 3], the 38th session of the Subsidiary Bodies (June, 2013) and the second session of the
Ad Hoc Working Group en the Durbun Plat foom { ADP] (Apnl, 2013).
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2 Clarilying consensus

Consensus has no clear legal definition under the Convention, Currently, decision-making
in the UNFCOC is primarily hased on two difterent sources, of varying legal nature:
ariivles periainime (o decision-making o e Convenbion el isell and e deall Bules of
Procedure, The Convention text 15 legally binding as it has been adopted and ratfied by
all Parmies, but it only provides basic rules such as stipulating the right to vote wnder
Article 18 [0 1992 19), thar the Convention can be amended by a duee-quarter
miajoriry vore of Parties present and voring under Amicle 15.3 (UN 1992 18] and, wnder
Article 7.24k), that the Bules of Procedure shall be adopted by conscnsus (UN 1992: 110,
Since the Hules of Procedure were not legally adopred. they are now provisionally applied
e each COF and session of the UNFCCC, When there is a clash berween the Convention
and Bules of 'rocedure, the miles specified in the Convention will prevail {¥amin and
Depladpe 2004: 434). But neither of these sources explicitly defines consensns decision-
making.

Consensus is nsually inrerpreted as the absence of a stated formal objection to a decision
(LRI 2011a). In a very peneral sense, consensus is theoretically the absence of an applied
vem (Rodansky 20091 This is how consensus is interpreted under the only two current
intemational legal instuments that detine it: the Uniled Nadons Convention on the Law of
the Sea (UNCLOS) under Article 1601.7(e) and he Dispule Selllement Underslanding
(DSLY) of the WTO under Ames 1L of the WTO agreancal, bolh of which speafy con-
sensis as the absence of formal ohjection to a decision by Party at that meeting {IUNFCOCC
2 1a). However, there have been numerons incidences where the COP has Formwally
declared consensus despite staled objection [rom Parlies, including the previously noted
cxamples of COPLE and COPLE. This type of occurrence 15 by no mcas unigque to the
URECOC, In 2002, at COPE of the Convention on Biological Diversity a formal objection
by Australin was explicarly overruled by the presiding chair, and a consensus decision was
adopled (Nolwe 2013: 378). In a response o a subsequent request [rom the CBD Exccutive
Sceretary to clarify the meaning of consensus, the UN Legal Counsel advised that while
the presiding chair had indeed broken established practice by declaring consensus, the
decision was preserved since Avstralia only submirted a reservation, not a formal objec-
ton, after the incident {(MNolte 2013: 376; UNFCCC 2011a: 107, Thus, consensus, a3 gen-
erally practised and interpreted under the UM, requires both the ahsence of fonmal
objection during the adopion of a decision, and the objection is maintained after the
decisions adoption. Yet in the practice of the UNPCOC, a grear deal of inrerpretative power
is piven w presiding chairs in determining whether there is a consensus amongst Parties,
Consensus as practised in the UINFCCC is, in many ways, a contextual affair, and a great
deal of discretion is given {o the presiding chairpersonds) in determine whether consensis
exists (Werosman 19992 6), a lacl which is evidenl m the hislory of [he negotialions. Such
ambiguity can both help and hinder the efficiency of consensus decision-maling,

3 Efficiency: building consensus in the shadow of a vote
The idea that voting is more efficient, in that it 15 quicker and less prone to delays than
consensus, 15 relatvely nncomtroversial. ‘The basic reasoning is thar 193 counrries, all with

vetoes, addressing o controversial and complex global problem, do not equal a successful
agreement, let alone a great deal of speed in reaching agreement (Vihma 2011). Similar
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sentiments have heen expressed in regard to the practice of consensus with the World
Trade Chrganisation (WTO0 {Pawwelyn 20005: Low 2000, Tijmes-[Lh1 2009}, Former WTO
director-general Pascal Lamy has branded the practice ol consensus as “medieval” and
stated il “there i3 no way Lo struclure mud steer diseussions amongs) 146 members in a
manner conducive © consensus {0 The decision-making needis) o be revamped”
iDenny et al. 20035 bBven within the Council of the Buropean Union, where voting is
allowed, the gualilied majority votmg threshold of 74 % has been enbicised by scholars as
oo high, making it Tess ellective elficient and unlaindy biased lowads the status quo,
particularly with the enlargement and increasing diversity of EU manbership (Baldwin
et al 2001; Leech 2002). The EU mself recognised the problems of consensus within a
large and diverse group and, throvgh the Lreaty of Nice, attempred to accompany an
expansion in membership with an extension of voting to aress previously covered by
consensus (Baldwinn er al 2001). The tendency for unanimons decision-making to be
restricted by the least enthusiastic Parry has been dubbed the “Law of the Least Ambitious
Program™ (Ilovi and Sprinz 2006: 28): with “lowest-commen denominaror”™ outconies
serving the interests of the least ambitions Party. Sz&ll {1996: 212) observes that consensus
“hy placing a veto in the hands of each Party, it effectively ensures that the convoy
advances of the slowest vessel™. Biemmann et al. (2010H highlight that political science has
shown majority voting to be a speedier process than consensns, namely because a stalemats
cannot be maintained by an individual or small number of Paries,

One lesser acknowledzed henefit of voting is that it can act as a consensus huilder,
Voting olten acts s a deterrent 1o blocking, a kind of nuclear threat that encourages
cornpronmise., hn consensus decision-making, the objecting Parly can stmply mismiaim g velo
until its dememds are met. There is Hitle meentive o compromise, leading Lo cousensus
often being “the best decision rule least likely to produce consensual behaviour™ (3 Gann
2k 143 Voumg switches the emphasis away from minerity blockers and gives greater
Tewerage o Lhe majorily. The threal of & vole oflen lorees Lthe Teasl ambilious o become
more accommodating,

blany international nstitutions with majority voting have never had to vse it. Borh the
Monrreal Protocol (CNEE 2007) and Global Bnvironmental Facility {GEF) {del Castillo
2009 are notable examples of environmental agreements which have majority voting but
have passed all decisions by consensus, Hovi and Sprinz {2006) observe that ouwr of a large
sample size of rernational instinations, the majority (79 %) practise consensus, but ooly a
minority (47 %) acmally have it codified into thewr mles. Ir is a recurring phenomenon for
intemacional bodies with formal voting procedures to practise consensus {Lockwood
Payton 20100, The Couneil of Furopean Council has a well-known “culture of consensus”
i Heisenherg 20085 2% explicit voting is rarely done in the coumeil {Mattila and Lane 2001 :
Mamila 2004), and when it dees occr, it is nsually only due to the dissent of a single Pamy
(Martila 20099, There is even a case of this ocemrming within the UNFCCC when during the
negotiation of the Kyoto Protocol Chairman Estrada, in face of numerons ohjections to the
riling that there was comsensis on 2 decision, offerad w put his mading w vote, Tesudting in
the dissentimg Purlies withdrawing their objecions (Yamin and Depledze 2004 444
Unsurprisingly, counbies generally prefer (o svold conllict and reach consensual agree-
ment rather than resort to a confrontational vote (Werksman 1999 6% The shadow of a
vole hanging overhead, like a procedurad Sword of Danocles, provides a condition thal is
ollen mome comducive o consensus oulcomes than cousensus is.
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4 Elfectiveness: Crilical Mass Governance

Yoling in most cases should lead to either more progressive or no worse agrecments than
comsenss woudd, While votng is more eflicient, the issue of whether it leads o sub-
staniially dillerent resulls than consensus 1s more dilficull o sscertain (Lockwood Payion
20007, Consensus and voling may lead to the same results simply at diffoent mares,
Arpuably, transferring power away from blockers and building consensus could lead to
progressive decisions where deadlock would otherwise exist, However. some interviewees
expressed concerns thar if a country was outvoted on cemain issues, it would simply refuse
o abide by the decision or w implement it It should be aoted that mstititions generally
have mechanisms i place to ensure thar this does not occur. For example, the hlonteal
Protocol provides financial incentives to Pames through the Multilateral fund, and a ban on
trade of controlled substances with Non-I"arties, to encourage continued participation. It is
a combination of measures which has been excesdingly successful {LINEP 2007}, Simi-
Tarly, the UINFCOC would need to develop the necessary institutional infrastruchure, par-
ticularly in terms of incentives’ and penalties, to encourage state compliance with voting
outcomes, Yet the possibility that some states would either drop out of the Convenrion or a
treaty due to ohjections over substance is not necessarily a negative one. While some may
view it as a potential weakness, a semi-glohal spprosch conld prove fo be Wltimately more
elleelive in aclueving the amms ol the Convenlion.

Yolng coukl produce more progressive ouleomes by allowing lor decision-making and
implementation by a semi-glohal, critical mass of countries within the regime, an entire
treaty or specific areas. Such a fomm of “Critical Mass Governance™ (CMG) conld take one
ol three dilferent fonms within the UNFCCC: (1) the enre regime operales by a critical
mass of countries, while those who sre unwilling o work by votng drop out of the regime
ithis will be analysed later); (2) a treary could work by a critical mass whereby a large
segment of countries creates a semi-global agreement thar is not warered down to appeal to
the participation of recalcilrant slates; or (3) voling is used within specilic issues wider &
rreaty for within separate “operational protocols™ ) in order to allow individual negotiating
tracts and issues to move forward by a seru-global critical mass,

1'he creation of a “critical mass™ agreement which avoids the ssve of appealing 1o the
USA and other traditional laggards could be both possible and preferable, This is impomant
to consider since the desire to appesse certain Parties has led to watered-down andinadequate
agreements, Anexample of this is the history of the participation of the TS A, As the largest
developed country enutrer, and an economic superpower, the USA isin a key position wo take
a leadership role on addressing climate change. Unformnately, instead, ithas undermined the
climate regime on numerons cccasions, including signing the Kyoto Protoeo] and subse-
gquently not mtifying it (Depledge 20054 Importantly, not only was it incapahle of ratfi-
cation, bul also the prowcol had nwmerous concessions pul mlo accommedale 18
preferences (Paterson 2009; [ovi et al. 2012) with even the design of the compliance system
heing largely American in ongin (Rang et al. 20007} While the negotiations towards a 2015
agresment are now undergoin g are astrong push lowards architectires that accomimodate the
USA, this moverenl will likely Tead w weak oulcomes (Hare el al. 20H0; Paterson 2008
which, if legally binding, may still not be ratified by the Republican-dominated US Scnate.

Accordingly, a “deep, but narrow™ climate agrecment with strong substance and
commitments which expands in membership over ime could be preferable o a “broad, bur

© Curoor markss anid [y seave ay Do possinle sxamples Dere alZwougl: ol are melatively cor-
tentios isgues.
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shallow™ {Aldy et al. 2003) one. While many scholars (Bamett 2003; Barrest and Stavins
2(613; Badansky and Diringer 20114} have arpued for the need of mitial wide participation
[or the purposes of legitimacy sand o address free-riding concems, there are numerous
reasons Lo believe al an apreement hal proritises substance and ambition, over parlic-
palion, could be a more effvctive approachs, Timst, moembership could cxpand due o a
number of factors meluding both impacts of climate change and rising oil prices pushing
laggards townrds mulilateral engagement (Chnstolt 2006), actiens by the entical mass
decressing the cosls of miligalion aclivilics {Boselh snd De Clan 2013; Marwell and Oliver
19930 and rencwable energics (Geragh and Kuik 2007), and countdes engaging in
“bandwagoning” behaviour (a well-documented phenomena m international relations)
(Schweller 1994), Second, there have already been a number of proposals (although
linuited and unconnected) for approaches to climate govemance which waork on this idea of
starting stnaller and usitg political and econtomic feedbacks to increase participation over
time, These include the idea of “Dieam Big, Win Small” (Crpelainen 2003), creating an
“orchestra” of smaller, targeted weaties (Sugivama and Sinren 2003), working on gaining
traction with smaller numbers on the “building blocks™ of an apreement {Falkner et al.
201107 and huilding “climate coalitions of the willing” to create best practice and pressure
the TSA over time {Chrastoft 205060, One interview respondent alluded to this prospect in
menticning a concept from the film bield of Dreams in that you could “build it (an
effective architecture) and they will come” . In practice, this would be the second form of
CMG. The entire Convention would operate by voting, and a majority of Parties would use
this to create their own protocol withont sseking to appeal 1o the interests of the '8A and
perhaps olher Parlies which would [undamentally muderome sty substaace. Bul o
countrics o engage in “bandwagening”, and for the ceonomic feedbacks 1w be strong
enwough, the critical mass sould likely require the leadership of China or the TS A, neither
ol which is cwrently supportive of majorily veling or likely o engage m such g mono-
menlal wet of directional leadership.

Similar ideas have been put forwand onder other intermational msaoiions, Low (2001}
has advecated for a form “Critical Mass Decision-ruaking™ within the W10, suggesting
that a subset of Parties could push a progressive agenda ahead on particular ssnes and
create @ better differentiation of commitments while maintaining multilareral cohesion.
Low further snggests using a form of consensus at the inceprion of an agrecment and
lerring the critical mass dictate terms from there. This is close to the third form of CMG
where vorng would be applied i order to unblock specific issues, bor example, a 2013
agreement conld consist of numerons aptional opt-out protocols where a smaller number of
progressive Parties conld work by voting to advance particnlar issues (ez. REDD,
market-hased mechanisms or building pre-2020 mitigation ambiton} and huild troust and
momentim for the wider regime, Pamies who refuse to vield o the oucomes of voting on
these issues could simply “opt-out™ of that protocol. Thave previonsly outlined how such
a form of CMCi could allow for an agreement with 115 legal pariticpation through presi-
dential agreements on ditferent protocols and avoid the need for Senate or Congressiomal
approval (Kemp 2015). Thus CMG can provide a Hexible snd elleclive approach daal
resolves e conundrum of US legal parlicipation,

This is a Jogical and promising approach since on individual topics there is often only
one, or a small handiu] ol countnes, blocking progress. For example, India and Saodi
Argbia prevented action on hydrolluorocarbons (HFCs) and “black carbon™ recently al
COP19, but the main blocker for regulating avistion mud bunker fuels has been Singapore,

* lmrerview with a ceveloped country academic F7-12-20012,
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Civen this differentiation of interests, it malkes more sense to use voting to bypass par-
ticular Parties on certain topics, rmather than from an entire regime or treaty. This would
presumably meake the application of voting Lo specific issues under a new protocol the meost
polilically leasible, and perhaps elleclive, lom of CMG. I could be argued Dl [mns of
CMG already exdst in mumerons climate “clubs™ (Weischer ¢l al 20 2) and minilateral
mnitiatives outside of the CNFCCC, or even the Kyoto Protocol which only covers a subset
ol emilters. However, the Kyolo Protocol is more ol an examiple of a namow and shallow
trealy since 1l covers an exceedingly small number of Parlies in lemms of commitmenls and
has momersus loopholes. Concessions and weabmesses within the Kvoie Protocol are
restarnetst to the compromises that oceurred 1o achieve f congensus outcome Mnongst
Parties, including for those whe did not eventally ratify iv such as the USAL hlinilateral
initisrives, such as the Major Economies Forum, have generally been more “soft-law™
mitiatives ad sites for informal dialogue (Brommer 2004), and cammet be considered as
“deep” or ambitious mechanisms representative of ChIG, CMG as proposed here s a
legitimare focal point of the climate regime, a deep legal agreement under the UN, not s
complementary measure outside of it,

Free riding and leakage could be potential problems for hoth of these forms of CMUGx
within the climate negotiatons, hut this is unlikely. The threat of carbon leakage is rarely
signiticant in an econnm}'-wlde'j gense (Barker et al, 2007; Zhou er al. 20105, A review by
Branger and Chuirion i 2014 of ex-post econometric smdies observed that no study has found
any statistically significant sign of carhon leakage. More specific studies, particularly on the
EU ETS, have confirmed this in regard to both leakage { Branger et al. 201 3; Remand 20K0E)
and loss ol comipelitiveness { Anger and Oberndor{ir 2008; Damailly and Quinion 2008). As
Hallegalc et al. (2002 14) obscree “there is litde support for the existence of & significant
pollution leakage effect from international rrade ™. There are also benefits to o small group of
couniries moving forwand exclusively, imcluding lirst mover advantages and “positive
spillovers™ (Barker et sl 2007) such as the development und dillusion of low-carbon
teclmelogies and diffusion of policies {Ovodenko and Keohane 20M2; Busch et al. 2005),
Measures against Non-Parties, such as border tax adjustments,” could also deter free riding
(Aakre 2014; Porvis and Stevenson 2010; Branger and Quirion 20147,

The creation of any form of critical mass agreement is improbable since vorng wsally
acts a8 & consensus builder. Universal paticipation rather than plurilateral action is the
dominant norm of most MEAs, including the climare tegime (Hoffmenn 2012). Parties are
more likely o use voting arrangements to build consensns, rather than openly exchude
lagpards, A critical mass outcome thar does not have wniversal participation would not
necessarily he a negative occwrence; it could acually be more effective in addressing
zlohal carhon pollition.

5 Legal aspects: implementation

There are primarily twe ways ol adopling majorily voling mto the UNFCOC, First, the
Corvenlion could be smended (o allow lor voing, Second, the Rules of Provedure with &
resolved Dralt Rule 42 could be officially adopted by the COP. As noted previously, the
Bules of Procedure would need 1o be adopred by consensus, This is perhaps why Papua

A Arross all economic sectors, not juss carbon-intensive industies,
7T should e nolsd that (he lepaliy of Trese mensures weder the WTO is s1ill o fopic of Cebals amorps?
legal scholars.
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New Ciinea and Mexico have opted to pursue reform through the first path, i.e. amending
the Convention itself.

3.1 Amendments to the Convention

Superficially, the implementation of majority voting throngh smending the Cotvention has
promuse, bur upon closer inspection. it possesses tremendous legal diffienlties. Under
Arlicle 153, the Convenlim cim be chunged through a (hree-quarler majorily vole (UN
1992; 18). Yo, Article 154 of the Convention stipulates that changes w the Convention
are only binding upon those Parties who have accepted and ratified it (UN 1992 18)
Pusnant to both Armicle 15.3 and 15,4, the Convention could be amended by majority vaore,
but the amendments would only apply to those who ratify the amendments thereafter
i Bronace 2002: 18). Thus, majority votng could be mtroduced via a three-quarter majotity
vote, but the dissent of a few Parties could result in an inreresting simvation for the
Convention: the majoriy of Parties who ratify the amendmenrs would work by voting, but
the remaining Parties would continue to operate with consensus, Marfies functioning nnder
different decision-making mles could ultimately be counter productive by requiring one set
of COP decisions for the Parties operating by majonity voting and a different set of
decisions ot these workme under comsensus, This would engender conlusion in an already
cornplex process {LRT 201 1h;, Such a situation is likely to oconr since ratification is often a
long process and pives all states time to either reject or indefinitely abstain from, the
ralification process.

Yol this could be s gselul uand simple pathway w oenable the Orst Lo o CWG. The
crilical mass (which would necd to be al least three guarlers of Parties) in this case would
simply be those countries that are willing ro work ratify the amendments and work by
voling. However, this fomm of ChG owould likely be inferior o the other two forms as the
crilivi] mass 15 defined by those who are willing 1o work by voting, tater han Those
necessarily secking envivonmentally effective outcomes {although there would probably be
sorme overlap between the two categories). Another important point is that empirical
smdies have shown thar states are much more likely to stay it an “opt-ouwt™ agreement
rather than join an “opr-in® agreement {Galbraith 2013). If majerity voting was imple-
mented through adopting Bules of Procedure {which will be explored next), it would be
more of a "opr-out”™ scenario requiring Parties to imtentionally leave the Convention
suggesting thar more Partes would potentially stay within the framework.

5.2 Rules of Procedure

Introducing majerity voring through the adoprion of the Rules of P'rocedure, while
requiring consensus, does not need ratificarion, making it an atoractive path for imple-
mentation. The Rules of Procedure with a resolved Dratt Rule 42 conld he officially
adopled by the COP, although that wonld require consensus agreement. There s 8 pos-
sibilily thal # Blocker would vels such @ messure, a5 Saudi Arabia did wthe origingd Rules
of Procedure, However, there is a loophole sinee conscnsus is a lexible concept which has
no official legal definition within the UUNFCCC. As recent experiences in COPI6 and
COPIR show, consensus can lechmically be achieved despite opposiion. There s a
politival avenue for a shong COP president Lo push Diroough the adoplion of the Bules of
Procedure despite minor opposition,

An important point is that the adoprion of the Bules of Procedure, nnlikee amendments ta
the Convention, does not require ratificarion. ‘The only way w vero their adoption would be
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o maintain & formal ebjection after the decision has been made and follow through with a
legal process to dispute the muling of consensus {UNFCOCC 1996: Schwarte et al. 20110
Coumiries who have been overmded 1o achieve consensus previously, such as Bolivia or
Rupssia, have nol ken such acion, Bolivia (lmeatened o Gake legal selion through the 1C]
but has thus far fadled 1o do so (Schwsare ef al, 20110, Bussia, despile s mosl recent
actions, has also not followed through to procedurally dispute the consensus miling, This
sugpests thal the political nature and Teng legal process ol questioning a consensus decision
deter Parlies [tom doing so.

Perhaps another reason is that it is difficult o imagine how cxactly a legal decision
could be execured. Auticle 14.2 of the Convennon stpuleies that dispute settlement
berween Parmies can ocour throngh nepotiation, other peaceful means or submission of the
dispute to the ICT (UN 1992: 17). However, the compulsory urisdiction of the 1C only
occurs when both Parties have agreed to submir to its decision (Posner 2004), To com-
plicate marers formher, it is vaclear who the disputer would rake legal action against: the
host nation and chair, or the earire COPT The chair is seen sinply as a facilivator of the will
of the Marties and not a Paty representative; taking a case against the entire COT is
difficult as it require all Parties to the Convention to submit to the jurisdiction of the ICJ.
Furthermore, if a Party did maintain a foomal objection, it is unclear what the outceme
wonld be since consensus is not officially defined within the UNFCCC or UN (akthough
there is an established practice in the wider UN], If Parties were overruled to pass the Rules
of Procedure, there s a high probability that they wonld not follow through with any
threatened challenge and the decision would stand; even il they did take legal action, it is
unlikely o be suceessiul m repesling the Roles of Procedure through (e ICT due 1o the
aforemendoned problems of ealablishing jurisdiction and conseat,

Ureerall, given the problem of rarification, the adoption of the Bules of Procedure 15 2
legally leasible way o miroduce votmng mtoe the UNFCCC. However, o do so wonld likely
reyuire overwhelming supporl Grom the majorily of Parlies, parlicularly o creale the social
pressure and inroduce the neeessary fnancial and mstintional measures (0 minimise the
wmeentives for Parties who disagree with majority voring, o any decisions taken by a vote, 1o
withdraw from the Convention of practice non-compliance. Given the political and insti-
mirional dynamics outlined in the subsequent two sections, this would not appear to be
politically feasible, The legal opportunaty may exist, but the political will, for now, may not,

i Political dynamics

Mo agreement exists on the current voting proposal. Bodansky and Rajamani (201 3) note that
the COP s curmenty splil ondeciding between consensus ;i voling with ne clear solution o
the deadlock in sighl. Formal contacl groups al COP17 and COPLY as well as infonmal
mectings st COPIR have been the basis for negotations thus far. There is o general divide
hetween supporters such as members of the Association of Independent ] atin American and
Canbbean Stales (AILACY, the EU, and others such as Guyana and Surmame who have
repealedly supported voung (ENB 06-12-201 1), and nejection [tom Bolivia, Venesula and
Saudi Arabia who have insisted upon a consensus based approach (ENB 01-12-2011)
“Stonewall responses”™ (Vihma 2011: 7) from Cluna and the USA conld be an indication of
opposition { Yihma and Kulovesi 2013, They simply nesd not take a position since Smudi
Arabia s already blocking sny consensus o1 this issue. The polities of this sre comples, and
reasons vary for both the rejection and support for the proposal (Table 1)
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Talle 1 The posinons of migor pepolaling proups on volicg

Mepnhating group

Stance

ATLAC

Bolivarion Alliance for the
Peoples of our Arnerica
(ALBA)

The Alliance of Small Jsdand
States (ADSIS)

DASIC

ED

The Leas: Developed
Countries (LICs)

TTmhrella Croup
(imenszrialisod, non-F1T
courines)

The ATLAC grouping is une of the strunpest proponents of e majonty
votmg proposal. Member sStes such as Colombia and Costa Kica
vocally supportsd the proposal Gering dscassioes af COPLT (TN 01-
[2-201 1) and have sinee fren mairtained s sympathy. In the mos:
recent tilks on voling, Colomiia callzd fon the adoption of Fales of
Procedire as & ey matter for sransparency™ and noved that “it's clear
that consensys is not abways possible™

ALBA has been opposed to The majority voling propozal. The reasons for
this are guite clzar: ATRA members such as Bolivia bave been amongs:
the foremaost wsess of the veto (regardless of thedr intentions), and Bolivia
may 2ill have regative memories of COPLe

AOSIS kas not ver discussed the majority votine proposal as a sloc of
conseguenly developsd o comumon posiion vr: this " The et i of
ALSLE is supporive of majority voring”

Most of the BASTC Sdoc sucl s Chima aod Todia have 1olased oo ke o
public stance on this issue, which swgpests that ey may oppose the
netion (Viama 2011, In the most reccrt negodadons, both Crina and
India svated that consensus as worked wery well in manr cases and s
the: fozus shoale he o improsing implemertation, wof decision-making.®
However, it is wncl zar whether this constimtes diress opposition o voting
on was part of treir wider simtegy of pushing for greater access o
financicg ant “means of Duplamertaiion” wodsr most dscussions aod
apencd 10ems

The BIT Zas heen suppuriive of (he majomly voliog proposal (CNE 06-12-
20110 During infervizws and intzraciions, many FT respondents
menioned that whils they supported the pinciple of majonity volcg,
they woull prefer some form of weighted voing im0 companison with the
raditional “ong courry-ore vola” system. Howsver, Curing COPLY, the
B was less supportive of the Mexican propozal . Whils supporting the
idea in principla, Trey noted thas the adopiion of amerdnwernts to the
Correndon woule not come mio place sefore COP21, thus estristing
the nAlity of pursiing Voting rerorm’

The majorsy voting proposal has not yet seen discussed officially by the
LI s, Some wete open 0 the idea and sugpestad, that the bloc would be
likzly to mapport i5 given their frussmation with to2 cwrens prozess and
desire for g speedier process o address the urpent Doeal of climate
chanps

Sornz sfates such as the T'SA and Clanada have refused o @ke a clear
pablic stance, wiich suggests that faey have concome. [n the mnst recent
discussinns on voting, Canada questioned the problem of radfication and
asked “how would vnfing tules operate™. Tac TT5A chsereed Shat their
e it effort would be beller spenl nmulaing the 2013 apresmenl
racher than engaging in a debate on Cecizion-making. In poivate, otheg
cowtzies in Tre sloc expressed conceins e GT7 coald easily waly wed
oatviote developed countries on maters of finance®

* Oigarvation of contas! group on votng agenda item ander COP at COP19 18.11-2013

Y Tnteraction wite ADSTS Chair Amnassador Marlers Tremwin Mnses 10-02-20H3

* Toid

1 (yhservation of comtact Zroup on VOTng agenda ivem wncer COF af COPTY 18- 11-210H3

= Taigd

£ Interaction with an Cast Afican Delapate 04-6-2013
£ Tnferaction wite an Timhreella Cironap Delepate OA-K-200 3
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The paolitical dynamics hehind the majoricy voting proposal are importarnt to determine
hath the optimal design of a voting svstem and the general pelitical feasihility of such a
shifl in procedure. Yel counbry positions are fluid and can change over tme, so political
[eamibilily can change {(Downie 2002). This can be seen in e cumenl voling proposal wilh
4 number of countrics, even Saudi Arabia, becoming more open o discussion arownd the
issue since the blockage of the Subsidiary Bodies meeting in 2013.° At COP19, Saudi
Arabia, while opposmg vobing for most matlers, declared thal *the one area when we can
talk shoul voling is when we talk shout (mencing”.” While (his does show a change in their
public position, the suggestion is likely w be a stategie appeal wo imdermine and obstruct
the votng proposal by playing upon the fears of Umbrella Group members of voting on
financial matrers.

7 Institutional harriers and drivers for change

Institutional dimensions such as discourses, mles and mformation flows shape how
countries engape with the issue of decision-maldng change. There are two distinet types of
institutional forces at play: barriers that reinforce the status quo and drivers that create
momentm ot the ranslormalion of decision-making processes.

7.1 Barricrs
710 Pandora’s bex

Some respordents suggested there is a concern amongst Partics that amnending the Con-
vemtion would be similar to opening “Pandora's box”,' as amendmems could ser a
precedent for ongoing change tothe principles and annexes of the Convention, This view is
understandable given that there is a concurrent proposal by Russia to amend the annexes of
the Convention. Major developing counrries strongly oppose the notion of revisiting the
annexes since it would likely result in & change o their stams and responsibiliies. Such
anxiety was evident at COP18 in the final deaft text of the Ad Toc Working Group on
Long-Term Cooperative Action which specified that the process of reviewing the tem-
perature goal of the Convention “is not a review of the Convention itselt™ {IINFCCC
220 A recument aspect of ATDP negotiations has been the assertion by seane Parties that
they will not reapen or reinterpret the Convention, ™ Fears over re-opening the Convention
work apainst the adoption of majority voting through amendments, although not for the
adoption of Rules of Procedure.

7.2 Conxenyuy ax o noim
There was a common perception amengst interviewees that consensus is a [N onltural

norm, mete so than voling, This is partially rue, Consensus is perhaps the best rellection of
the notion of severvignly, Bul voling in 1o way violales he primciple of sovercignty, since

* Tnteraction wits a Pacific Teland Delepats 14-06-201 5,
* perzonal observarion of contact ZIOUp ob voting apenda itenm amcer COF at CORLY 135.11-21H3,

" Interaction with a Western Buropear. Delegatz H-13-20H 1, mserview wit: an Eastem Buaropean Delegame
H12-06-2013 and an irterview wita o high-level secyetariot member 12-06-2015

" Interview with an Fastem Huropear. Delegae 012-06.2015,
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by nature, international law and treaties penerally require some rastriction of soversignty.
Moreover, as with any form of international law, Parties can make reservations to out-
comes or decisions aken by a vole or by consensns (UNFOOC 20H 1a). In fact, a Targe
number ol intemational bodies wse majonty voung, melwdiong e EU, 1RO, WTO, Mon-
real Protocol, GED and the main decision-makdng body of the UN, the UN Geoeral
Assembly,

7.1.3 Financlal maliers

Concerns over voring on financial 1ssves appear o be a poliical blockade for both
developing and developed Parties. Many developed connries fear that “they could be

avertidden by the G-77 on budgetary and financizl marters™ ' in a sitvation of voting and

accordingly “want to maintain their vete over financial matters™ ' This issue has a long
history, with the US dueatening to veto the onginal Rules of Procedure due to this con-
cern,'” Consequently, financial mamers must be piven a higher voting threshold in order to
mike voting politically palatable for developed conntry donors, [lowever, there is then the
possibility that the G77 may dislike the idea of developed countries having a veto over
finzncial matters.™® Yet apposition to voting on this hasis would illagical given that it
would sull be an improvement over the curent predicamenl.

714 Ve antraction and institulioral memory

Orver tme Parties have growan Lo enjoy Their velo power and may lotgel e problems sl
consensus previously cansed, As one imterviewee blundy stated “tlie Parties now like what
they have. they have a vero™.'” A veto ensures that Pamies will be taken seriously,
regardless ol economic or geopolitical signilicance.'® It also guarantees that states have a
grealer degree of mdividual contrel over he oulcome of negoliations,

A related problem is that of the mstmitional memory of the UNFCCC, Some mfer-
viewees saw consensus decision-making a8 having been quite successful prior to recent
sethacks, sertuments that were also expressed by Savdi Arabia and India during COP19.
Yer this overlooks the history of the Convention, including its inception. As one inter-
viewee noted, the Convention itself was adopred over the protests of & number of countrics
who still had their plaques raised to speak’™ and “it’s something we have conveniently

L The UM Secunity Cowncil emplovs a umcue combination of majonly voing amd corsersus with affir-
mative vioteg from Y o of 13 Seciuity Council members, and no applicosion of o veto from one of the
Paamanent Ove members segmied 1o pass a decision. Interestiogly, T mein poins of coiticism acd sup-
gestions for reform rave been targeted af permanent memoer veto fighfs, For an overview of UM Secuify
Coumeil reform literatane please see Bourantonis, 200H, The kaory and pelirice of TN Secarin Coosedd
Pefor, o, ore recencly Lafseged, 2005, Yetoing the veito! voing reform and the United Nafors Securin
il

P Interiew with a Aigh-level sectetarial memoer 12-(20135

" Interview with a senior UNFCCC secretarias a visor 12-06-2013.

% Inisrvisw with @ former hipli-level secretanal member 14-05-2013,

15 Tterviens with a sondor UNBCCC seorctarias advisor 1206200 3.

Y Tntervics with a senior TINBCCC seonctaria® advisor 12-06-200 3.

"% Ibid.

P Interriew with o tormer high-level secrefariac member who atfenced this session 14-105-201 3,
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forgotten” 0 The UNFCCC was adopred without consensus in 1992, Negotiations at COT6
at The Hague in 2000 collapsed due to an inahility o reach consensus. The history of
negotintions i relation to decision-making is not an entively successtil one, bot therse
gppeurs Lo be o [sloe in e instlulional memory of the Convenlion,

FLE Semi-plobal fears

Ay noted carlivr, there was widespread concon, particularly amongst lervicwees who
were Party delegates, that the spplicaton of a vote could lesd 1o meidences of non-
compliance, of Parties simply dropping out of the Convention, While this paper has pur
forward an argnment that effective climate governance could still be conducted under such
a sitnation, this is not the deminant perception of most negotiators. Accordinghy, this fear
acts as a clear deterrence for many delegations 0 strongly pursue the use of majoricy
voting,

7.1.6 Voung as a double-edged sword

Une very legitimate appeal raised against voting was that consensus and the use of a veto
can dlso be nsed w block envitonmenlally inefleclive decisions. Avguably, the blocking of
the adoption of the Copenhapgen Accord at CODRS by Tuvalu and a number of ALBA and
African countries constifutes one incident when a veto was nsed to hlack an unzmbitions
oiteome. This 1s a far criticism and a nisk that musl accompany any resort to a voling
systemn. Allheugh bused on the hislery ol negoualions, 1l appears moere likely (hal m mest
cases, the majority will be pushing for progressive rathier than regressive oulcomes.
Importantly, this rajses the question of whether in such predicaments, it is better to have no
decision tather than g suboplimal one!

-

17T Misconceptions on voling

A recurrent idea amongst interviewees was that voting was a “divisive”™ process that could
easily create wedges in an already overly politicised and antagonistic arena, [lowever, as
previousty noted, this s rarely the case and votng tends 0 act & more of a couscnsus
buildet, although there are exceptions, One interviewee noted thar the International
Whaling Commission (1WIC) tends to rely upon frequent voting rounds and has devolved
into @ contimons “mumbers pame”.” This is a valid observation and a movement to
voting could run this risk. However, the TW( has far less significant or far-reaching
economic itnpacts as the DNFCCOC has, so such 2 numbers game is less Tikelv to develop.
Coupled wilh the strong culune of seeking consensual outcomes, the UNFCCC is more
prebable to mimic the Montreal Motoce] than the IWC in its application of voting mles.

7 LA Paih depencerey

Path dependency 15 & meta-barrier thal cncompasses most of the other blockades o
decision-making change. The numermis harriers to change have developed into a self-
perpeluating cullure and mstitoional practice that has locked i the coment mstitnbonal
state. Yol when the Rules of Procedure were lirsl discussed in 1992, the vast majonly of

N Iterview with @ figh-level sectetariar member 12-06-2013.
! Ipterview with & fotmer secretariat memiber amé acacemic (9-07-21H3E,
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Parties supported the notion of woting, It was only Sandi Arabia and the USA due to
concems over financial matters, who threatened to stop the adoption of woting arrange-
ments—: and solely Saudi Arabia who eventually blocked their adoption. Chver tme much
of the Convention has established discourses and reasoms o comenl consensus o place;
one respondent referenced this by claioning that “becanse of our practice we have now
ereated an institutional law of consensus™” Path dependency can be broken as there are
mumerous precedents of miemalional organisations evelving their rules over Ume; the
Inlemational Staulards Orgamisalion switched from consensus o majorily voling (Magsgi
and Morelli 2006}, as has the BU in a nunber of policy arcas (Pauwelyn 2003). The
question then becomes what can drive o change i decision-making processes away from
the current wnstitutonal wajectory.

7.2 Drivers for change
£.2.1 Polincal crises

An important factor in breaking path dependency in the UNFCCC is crisis. Political
Failures have a catalysing effect upon the negotiations. The most recent example is Russia
blocking [he SBI Not only did Russia kick-starl decisiom-making relonm discussions, bul il
also highlighted some of the procedural limimations of the current system, Tuvaln high-
lighted the “supreme irony™ of Bossia’s actions by describing it as "crashing the car to
prove the seathells don't work”™. ! When veto n ghts are abused, it nndermines faith in
cotsensis and cresles an impetus o change, One mierviesee staled =1 would chasclenise
what has just happened (the SBI blockage), despite being painful, as an opportumiy™
Crisis helps 1o deconstruct the stams quo and in doing so provides the space to develop new
ieas and procedures.

722 Antractiveness of majoriiv voling

Majority voring, despite some reservations, was seen to be a more efficient and speedy
decision-malking process in contrast to cousensus by most interviewses. [lighlighting
succeasful previovs applicadons of voting and delivering imformation on the unplemen-
rarion and consequences of votng could also help to make new arrangernents more farmiliar
and further enhance this positive perception. This 15 important swce most Parties would
“rather stick with a known quantity than something completely different”.™ Another way
of making Parties mare at ease with voting wonld be to highlight voting procedures nsed
within related hodies and implement it into new ones. Une nterviewee noted that this more
“bomom-up approach™ could be extremely usefol since it larpely avoids the difficult
conversation on the Rules of Procedurs while aiding the work of other bodies under the
Convention.™ The Gilohal Environmental Facility ((iEF] malces use of a douhle-weighted

 Interview with 8 former higa-level secretariac member who attenced this session 14-113-2003,
= Intsreiew with u lepal esnpert and civil socisly member 14-06-2012,
2 Pepzemal ohscrvaton a© the fimal SBIT plenary 14-00-2013,

* Intervicw with a senior TINBCTC seorctarias mombner 12-06-2010 3,
T Interview with a US aeacemie 05.12.2012,

T Interaction wizh a ceveloping country dalegare U3-12-2012.
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tajority voting systemn™ {del Castillo 2009), the Kvoro Compliance Committes employs a
system of double-qualified majoricy ‘.’ﬂting_tg (Scott 2000: 238) which is similar to the
Montreal Protocel voting scheme, and the CDM Executive Boand also makes use of voting.
Moreover, the Green Climale Fud is corently debating the use of voling measures wilhin

the Board,

8 Scenarios

Based npon the preceding analvsis of the legal, pelitical and instiational dynamics within
the TNFCCC, there are six main scenarios for decision-making change in the Comvention,
These scenarios, together with the legal pathways towards them, are depicted in Fig, 1,
One of these scenarios (Dl Insiindions) follows from implementation via amendments to
the Convention, while the remaining scenarios are based upon adopting the Rules of
Procedure.

%.1 Dual institutions

The least likely way of introducing majority voring would be amendments to the Con-
vention without nmiversal ratificarion. leading to a split regime, or the first form of CHIG,
In this case, there would need Lo be two separaie COPs: one govened by consensus and the
other by majority voting, and cach with their own outcomes. Due o wormes over this
possibility, along with the “Pandora’s box™ fear, this scenario is doubtful

8.2 Allernative A

This scenario would see the adoption of the Rules of Procedure according to Alternative /A
of Thaft Bule 42.]1 (see “Appendix™) . Since this scenanno does not specify a larger
majority Tor [mancial malters, il s unlikely o occur.

8.3 Alternative B

‘This scenatio would see the adoption of the Bules of Procedure according to the current
Allemztive B ol Dralt Rule 421, This would simply be the ollicial adoption ol con-
sensts wilhin the UNFCCC, This is improbable since Parlics are unlikely Lo invest the
necessary polideal will of adopting the Bules of Procedure in order o maintain the status
quo; the cwrrent wording acually hes a lower (two-thirds) qualification for financial
matters.

% Passing of decisinna by vote under toe (RE raquirzs an affirmative vorz of hoth a 6 % moajorisy of total
mernbers ad o 60 % mejerity of (oaoncal corbibuions, which i sxpresssc as o dsiribation of volicg
snfitlemnents o members ased oo Dear ivenoal contmbotons, This can be seer as s kaed of 2ybnd between
the one countrv-ong vole model and the weiched votine mocel of tha TE and World Dake

B Veamres adopted vy the Fofnmeement Branch of the Kaoto Compliance Commifes requims hoth a
thres gueariers negorily viole of Paies presenrt and volieg and a simople megjorily of soth Aanex Tand noe-
ATNex counrmss.
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Fig 1 Scenarios for cecision-making change in Tze UNBFCCC

8.4 Double-qualificd majority voting

This scenarie would invalve the adoption of an amended Draft Rule 42 with a double
qualification upon financial or substantial matters, or both, The Monmeal Protocol vses an
mnovative voling system whereby (wo qualifications need w be met for an alfirmacive
vole: a two-thirds majoraty of connrries present and votng who must account for at least
30 % of the total consumption of substances controlled nnder the protocol, and & simple
majoriy of both developing and developed countries present and voring (UNEDP 2007 6),
The second qualification was implemented via an amendment due w the increasing par-
ticipation of developing countries within the protocol. This allaved the fears of developed
countries ther the G-77 would unify and vnlise its superior numbers to conmol ourcomes, A
double-qualified majority voting svstem of a similar nature could be effective in per-
suading developed countries who have voiced this fear, There is a precedent since, as
highlighted in Sect. 7.2.2, the Kyoto Compliance Committee makes use of a very similar
double-gqualilied majorily voumg system. However, as one mlerviewee noled, such g sys-
tern would have Lo work in e contexl of e cunenl smexes within the UNFCOC, which
have hecome increasingly contested {much more so than when the Kyoto Compliance
Committee wis created) ;nd may make the idea politically unpalatahle ™

8.5 Laycred Voting

This scenario involves adopring an amended version of Draft Bule 42 which stipulates a
ligher mnajurily [or malters of linanee and e adoplion of proweols. Layered Young is the
assignment of varymg qualifications to different voling matiers bascd on political concerns.
The benefic is thar iv allows for more controversial or important matters to have mote
stringent voting qualificadions placed upon them, Countries will not walk away from the
Convention due to a dispute over a procedural matter such as the election of a chair, while
more sensitive matters, such as financing measures, could be given a higher voting
threshold. Voting issues can be separated along four main lines: procedural. substantial and
financial matrers, and the adoption of legal instuments. [ suggest changes to Draft Rule 42
that would lead to the following system of Layered Voting:

* nterview with s academic and former UNFCUC seeresarias mentoer 21-04- 2013,
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s Procedural issues shall require a simple majority vote,” Given respondent concerns
over the Russian blockage and previous procediral delaws, this would appear to he a
feasihle and preferable amuangement. This wounld echo the driver lor change under
Sect, 7.2.1 by framing voting on procedural issues as a way of addressing a recent and
recuuring crisis.

¢ Matters of substance shall require a two-thirds or fhree-guarter majority vote. This
provides a halaoce between he henefits of votmg and political Teasibility.

o The adoptivon of prolocals or legal msirumends slall requie @ simple mejorily vole
covering over 50 % of current emissions regulated under the CNFCCC.™ This is
similar to the entry into force requirements of the Kyoto Protocol and thins would draw
upon # drver [or change by replicaling a known and aceepled precedent

o [Financia] mallers shall require & majoily vole of %0 % ol Parlies present and voling,
Altematively, financial matrers could utilise a donble-qualified majority voting svsicm,
since, as mentioned nader the previous scenario, this addresses the main concern that
developing countries will ourvore developed Marties on financial marters, Bur the
lirpitations menlioned belore make use of this form of votng politically unlikely.
Another option would be a consensus requirement, which may be more appropriate
given that decisions with bud gerary implications generally need to be passed through
stringent domestic processes and may be less comparible with 8 majonty decision,

Layered Yoting is one form of smart voting as it is a fexible option that could be
modilied e suit political conditions and necessitate hroad suppert on particular issues. As
lighlighted in each ol e provisios, Uis correnl lonmolaon of Layered Voling s buil
upon exdsting drivers and bariers 1o decision-making change. In a situation of low political
apperite for change, then an alternatve version of Layered Yoting could be a two-thirds
majority vore for procedural matess, 90 % threshold for substantial matters and consensus
[or consensus mins one of two) for the adoption of legal instroments and decisions related
to finance, Given the low levels of support amongst major powers, this altemative may
acrually be a more acceprable way forward. At the very least Lavered Voring could be vsed
o simply streamline procedural disputes, a prospect advocated by one respondent: “using
voting to unblock procedural matrers, that's where it pets interesting”. ™

Lavered Vating provides a pragmatic and effective way of infroducing majoricy voting
into the UNFCCOC throngh a flexible design that can be snited to the political context to
address specific concerns and maximise political feasibilicy. Techmically, Layered Voting
iz applicable to other MEAs which work on consensus (CBD, Stocltholm Convention, ete.)
hy detault since the same distinction between issues (financial. procedural, substantial,
etc.h can he estahlished in these fora. Perhaps more importantly, Layered Voting is a model
thal could be applied lo new bodies or reaties under the Convention or elsewhere. Indeed,
exaco and Papua New Guinea have proposed a Layored Yoling systern, similar (o the one
outlined here, for the 2015 Pars climare agreement (1 have been advising both delegations
hased on the research presented i this paper]. Their proposal for a Layered Voling system
by made i imilo the lalest drall negoliating Lokl of the 2015 spreement {see Appendiz),

*owrile some procedural mattzrs are defined in the dratt Fades of Procedure, “here are ambiguwities. Where
amhiguity cxigts, the disdnedon hetween procedural and substantial isacs i 1off to $ie discretion of the
Chadr, az per nile 423 of the dal Foules of Procecurs

¥ Cordidons tor entry into force tor any protocol wodld g7l need So be specified mncer that paricnlar
insnanert as per Adticle 17031 of the Convention.

¥ lnterview with o senior UNFCUU secreravia; membves 12-06-203,
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9 Conclusion: risk and opporlunity

There 15 a clear legal opportunity, through the adoprion of the Boles of Procedure, to
implement majorily voling into the UNFOOC, hut such a move seems unlikely. Withouot
the stronyg support ol one, or prelerably more, of the greal poswers in the negolialions, sy
mavemnent wowards mejorty voting s polideally unfeasible. A ciisis, such as the blockage
of negoations in Patis by a small number of Parties, as happened in Copenhagen, may
catalyse the necessary will. ¥et, there is also the possibility that the raised stalces of such a
momentcus event will male Parties more risk adverse towards such drastic measures, For
the climate regime, the greater potential of voling lies in applying it to new bodies under
the Convention (Depledge and Yamin 2009: 450, in the “hottom-up™ approach to veform
mentioned earlier, ‘There is even the potential to utilise voting vader a protocel or weaty in
the futire, such as the 2015 agreement, or even a new regime, In any case, Layered Voting
provides a flexible framewaork that could he applied hased upon the existing harriers and
opporhinities for change in the specific context. But for the Convention, the possihility of
tmajoricy voting will stay firmly locked sway within Draft Rule 42

The UNFCCC provides one high profile example of a lesson that has been too fre-
quently taught in intermational institutions: consensus comes at a high price. Perhaps the
climate regime and its stnugples will be well known enough that the political commamity
will linally lake heed of tis lesson. Decision-makmg, in the UNFCOC and beyend il
whether it seeks consensus oulcomes or & more plurilateral approach, would be belir
served throngh the use of smarter forms of veting. It is. hopefully, a lesson that future
treaties and agreements can leamn from.
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Appendix: Supplementary Materials
Layered Voting in the Draft Paris Agrecment

Co- Chairs” Tool: A Non-Paper Tustrating Possible Flements of the Paris Package: Draft
Agreement, Secton L (hipcfmleee. mbfresoureeddocs/201 5/adp2feng/din ot pdt).

[342.  Parties shall make every efflort 1o reach agreement by consensus, If all elforts
to reach consensos have been exhausted and no agreement has been reached,
the decision shall, as a last resort, be taken by a two-thirds majority vote of
the Parties present and voling, excepl:

ia}  For decisions on financial issues, in which casc decisions shall be taken
by cimsensus;

{b; For decisions on procedure, which shall be taken by a majority vote of
the Parties present and voting.]
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DraftRule 42

[1. Alternative A
The Parlies shall make every ellort 1o reach agreement on all matlers of sub-
stance by consensus. If all efforts fo reach consensus have been exhausted and ne
agreement has been reached, the decision shall, as a last resert, be taken by a
twosthirds majority vote of the Parties present and voting, except:

in) as otherwise provided by the Convention, the financial rules referred to
in Article 7, paragraph 2 (k} of the Convention or the present rules of
procedure|.| 5]

() for a decision to adopt a propesed protocel, which shall be taken by
[consensus] [a three-fourths majority of the Parties present and voting][.]
[z]

[(c)  for decisions under paragraph 3 of Article 4 and paragraphs 1, 3 or 4 of
Article 11 of the Convention, which shall be taken by consensuos.|

1. Alternative B
Decisions on matters of substance shall be taken by consensus, except that
decisions on financial matters shall be taken by a two-thirds majority vote.
2. Decisions of the Conference of the ["arties on marters of procedure shall be talcen by a
majority vote of the Parties present and voting [, except that adoption of a motion or
proposal to elose or limit debate or the list of speakers shall require a two-thirds
majorily vole of the Parties preseni amd voling].
If the quesdon arses as o whelber g matler s one of 8 procedural o substantive
narure, the President shall role on the question, An appeal against this raling shall be
putt to the vote immediately, and the President’s nding shall stand unless overruled hy
g majurily of the Parbies present and voling,
4. I o malters other than cleclions, & vole is equally divided, a sceond vole shall be
taken, If this vote is also equally divided, the proposal shall be regarded as rejected.

Lad

3. For the purposes of this mule, the phrase “Parties present and votng™ means Parties
present ar the meeting at wiich voting takes place and casting an affirmative or
negative vole. Pates abstaning rom voling shall be considered sz not voting ]
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Foreword to Chapter V: Bypassing the Ratification Straitjacket

This article provides an overview of the issue of US ratification in relation to the
20158 climate agreement and options to conduct an effective treaty with US legal
participation. It directly addresses the research questions by examining how a future
climate treaty could operate effectively with US legal participation. The paper outlines a
number of tools that can be used to allow for US legal participation without Senate
ratification, with an end model of CMG presented as an ideal solution. This provides the
basis for a future discussion around CMG in the thesis discussion chapter (Chapter V1I)

and the presented model of inclusive CMG.

This article draws upon voting ideas presented in Chapter IV and the choice
between US and non-US ratified governance that is established in Chapter I11. It uses the
same methods and methodology as the previous pieces, with a concentration upon
feasibility and scenario building, but with notable deviations. Data was gathered for this
article through 11 semi-structured interviews and observations at COP19 in Warsaw,
November 2013. However, after coding and analysis it was found that while the data was
useful in providing background knowledge of the existing politics, the actual ideas and
proposals were mainly formulated from the literature review. Thus, interview quotes and
references to negotiating observations are not used within the article, unlike Chapters 11l

and 1V, which heavily rely upon gathered empirical data.

In many ways this article is the crux of the thesis, as it embodies the CMG idea
and provides a tangible model based on the findings of the previous articles. It provides

a template for how CMG can be implemented in the climate regime. Thus, it offers a

8 1t should be noted that this thesis was written and submitted prior to the 2015 Paris climate
agreement.
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potential, operational example of how environmental treaties can legally and
institutionally function with US legal participation. This culminating model gives a basis
to the move towards prescriptive theory in the discussion chapter (Chapter VII). The
argument put forward for a legal treaty, and the assessment of existing non-binding
‘pledge and review’ approaches, not only provides a platform for this paper but also
makes an important contribution to the overall thesis. These sections provide a critique
on current attempts to accommodate the US and bypass ratification and reject the
assertions of bottom-up approaches. In doing so, it engages with the second framing

debate of this thesis.

This paper has been published with the international journal Climate Policy. The

published paper is presented as Chapter V.
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Bypassing the ‘ratification straitjacket’: reviewing US
legal participation in a climate agreement
LUKE KEMP™

.

Ferrar Soiecl o Envirerrmcel arsd Soccly. soshialan Malonal Sricisily AU, B0 | lale Sasconl, O0orear 2612, Canbera,
N el

Tre issue of US mtificalion of inlernalional envirormenlal Fealies s a recuring obslacle Tor anv ronmental mallilateralism.
Ircluding the cllmate reglme,. Desplie the percelved Importance of the ole of the LIS to the success of any future Internatona
climale agrecmaent., there has been little dircet coverage in lerms ol how an elleclive agrecment can specilically address S leqal
partic pation. This aricle axplores polenlia ways of allowng for US legal partic pation in am elleclive climalye trealy. Possib e
routes forsard Include the Lse of domestic leglsiation such as sectlon 115 [S115) of the Clean Alr Act (Cah) 2nd the Lse of sole
oxeculive agroements, instcad ol Senate -atilication. Legal padicipation fram e UE throuar sole ckoculve agreements is
pasaible it the intermatonal amchiterture s designed to allow for their usae. Architectural elements such &s varying leqality and
parthe pation across an agreemert (varlable geomety) could allow for the use of sole executive agreermerts. Wwo broader
medcls lor a 2015 agreemonl wilth legal padicipation Ibroaah sole  ceeculive agreements are conslrucled basoed upon heso
aationg: a madified oledie and review systarm and a form of variable geometry composed of mumber of ogt-out, voling-basecd
frotocols on sReclc ssues accomipanled Dy blatealag reermants on migation ootrm Bments with otter malor enttars trough
Ihe use of 81156 and sole ciecdlive agrecmenls urder lhe Montreal Prolocol and Chicago Corvenlion {Crlical Mass Gowvemn-
anca’). While there is no single solution, Crifical Mass Govemanee appears to provide the optisnum comainztion of too's o
eftectively allow for US legal partc/pation whilst ersuing an etective treaty.

Pollcy relevance

Inls aficle provides some recammendations on how o create an eflective, legally birding treaty that allow tor LS legal par-
ficippati.on without Serate approval. Givan the recent elect.on of a Republican majarity in the LIS Senata and Congreas, noreasing
willingness of the President 1o utilize his executve powers, as well as a stong shift in regotiations to appease LIS irfarasts, the
Irslg s of this research are timely and relevant 10 delegatons and otier United Matiens Framawoark Convention on Glmate
Change (UNFCCCT actors. | will also be of use to domeatic LIS actors invaved with climate policy by illuatrating how to sllow for
effective and sustalinanle LS mutilatesal engagement that bypasses domestic palitical gridlock:,

Keywindls: anresrert clirare; protoanl atifinetion LS Eih

1. Introduction

A milestone International climale agreement, in which [ is expected thal countries will commlil o
climale: change-relaled GITG cmilssions millgation largels foe a period hesond 2020, will e nego-
tiated] during the 21st Conference of the Parties (COM to the United Nations Frampew ork Conven-
tion an Climate Change (UNFCOC in Paris, 2005, The success of the agrecmoent s considered
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bv many to depend on the participation of the U5, a world superpower and second-largest
GHG-cmitiing country. The constraints on 0% ratification of any international legal instroment,
particilarly an cnvironmental one, have boen a recarring stoembling block for the international
clitmate regime, most notably when the U5 signed Dot could oot subsequently ratify the 1997
KEvoto Protocol (Depledge, 2005). While US leadership is seen as a necessary ingredient for the
success of an international climate deal {Gmndig & Ward, 2015; Purvis & Stevenson, 2010; Terhalle
& Drepledge, 2013, the US has been unable to take initial federal legislative steps, participate legally,
or take an international leadership role in the climate negotiations. The problem is rooted in the 105
Constitution and 15 unlikely to change in the foreseeable futuee an issue that will be explored in
Section 2.2). Esfentially, the US is in a ‘ratification straitjacket!, making it highly unlikely that it
will ratify afn environmental treaty through the Senate or Congress,

While therole of the USin the climate regime has been subject to considerable scrutiny, exploration
of architecnhires that directl address its participation has been limited. Fuiblished research covers a
numbhber of topics including sub-national action on climate mitigation within the US {Lutsey & S5per-
ling, 2008; Schrears, 2008; Sclin & VanDoweer, 2017 and lack of environmontal omotilateral engapge-
meiit at the federal level (Bang, Frove, Thowvi, & Met, 2000; Bang, 1lovi, & Sprifee, 2012; Paterson,
2009, Purvis, 2008), There has also been a proliteration of literature examining possible architectures
for a future agreement (Aldy, Barrett, & Stavins, 20003; Aldy & Stavins, 2007; Bodansky, 2009; Bodansky
& Diringer, 2014; Haites, Yamin, & Hohne, 2013; Sugivama & Sinton, 2005; Victor, 2009, 2011),
MNotahly, the intersection between these tssiues and how to address the question of US rattficarion in
the 2015 climate agreement has received less attention, Two important exceptions to this are the
wiork of Chang (200 0b) on 118 executive agreements that could be condocted in relation to climate,
atul maore receittly by Bodansky on the legal options for US acceptance of a 2015 climate change apree-
ment. This article will build upen their work and loock bevend domestic options towards political con-
siderations. Importantly, it will specifically investigate what architecnires are needed for legal
engagement to ooour without compromising the eftectiveness of the agreement. Altering an agree-
moernt to allos for 175 legal participation (s worth Ditthe i it significantly undermines the overal ] offec-
tiverwess of the treaty, This article will explore how to create an effective imate agreement with U5
legal participation by addressing the following two research aims:

B To provide an overview of the existing legal and institutional options that would facilitate U8 legal
participation ina future climate agreemoent

B Based upot existing options, to constouct an ‘optitmal’ agreesent that woul d allow for U3 legal par-
ticipation whilst providing an effective international architecture

The topic of US participation will be discussed by ficst outlining the particular institutional and politi-
cal hurdles the US faces in engaging in international climate peolicy, fellowed by discussion of the
importance of the legality of any future agreement and existing proposals for the 2015 agreement,
The likely options for an effective and feasible 2015 climate agreement with US ratification will then
b explored. Models built from comhbining these options and thefr respoctive feasthilities will then
be analysed, before determining the best case’ model,

GLIMATE POLIGY



v 20lE

edd 2 Taly

S
-

Diownloaded by [Tuke Kemp| at

118

Bypassing the 'ratification stratjacket 3

2. Background

2.1. The great divides: US climate pelitics

The landscape of LIS climate politics is marked by two grear divides thar have mado progressive ciimate
lewislation near impossible, The first divide 1s the opposition that exists between the Democratic and
Repiiblican partics. Climate change s a partisan fssie, with Democrats regidarly expressing belief in
ifate science amd favouring strong mitigation actions, and Republicans often being sceptical of
the science and oppesed to mitigation measures. Gallup pells and surveys show that these stances
have hecome increasingly polarized over time {Pew Research Centre, 2005; Dunlap & MoCright,
2008). Even when bipartisan support exists, the US Congress and Senate are prone to gridlock and
are rarely capable of radical shifts (Bang, Z000; Tjernshaigen, 2005). Given that the Bopablican
Party currently huelds a majority in both the Senate and Comgress antil at least the next round of elec-
tionsin 2014, ratification of a strong climate treaty, or tederal mitigation legislation, are torlom hopes.

The ettect of Republican opposition and polarization over climate chatige can be seen in the Senate
and ity unwillingness to engage internationally with any legal agreement on climate change. The
Soenate has already signalled, throwgh the 1997 Byrd-Hagel Reschotion®, an unwillingness o engage
ity any international Gimate agreement that does noet reguire GG emissions reductions from najor
developing countries. Recently, a nll to simply acknowlodge the role of haman activity as o defver of
lifnate change was defeated in the Senate (Goldberg, 2015), The US has consistently beern sceptical
of UN-based multilateralistm (Patrick, 2002), particularly environmental multilateralism (Brunnee,
2008), and along with the power of lobbying groups and increasing partisanship on climmate issues
there appears to be little to no appetite for international climate cooperation in the Senate o1 Congress
(Bang ot al., 20012; Depledge, 2008; Puevis, 2004; Purvis S Stevenson, 20100

Despite the deadlock in the Senate and Congress, bath the Obama admifnistration and many US
states appear to be politically willing and capabile of carrying odt significant, however still restricted,
domestic mitigation and international engagement. The Obama administration has provern willing
to pursue an active climate agenda and test the frontiers of executive powers with a multitude of
climatc-related initiatives, which inchide a pledge of TISES hillion to the Greeen Climate Pand, a hilat-
eral deal on climate, as well as a related pact on reducing hydrofluorocar bons (A ICS), with China, and
the Enwirommoental Protection Agency (EPA) implemonted Clean Powoer Plan for regolating energy
sector emissions, Sub-nationally, a number of states, such as Calitorida, have implemented a range
of broad climate mitigation measures and policiesin lieu of federal-level policy {Lachapelle & Paterson,
2013; Lutsey & Sperling, 2008; Kabe, 2008; abe, Roman, & Dobelis, 2005; Schreurs, 2008). llabe {2011)
has described the current situation as ‘'contested federalism’, with both leading states and the Executive
stomiltancoisly moulding climate policy across the country, Owverall, current U8 climate politics s a
balafce between a proactive Executive and a riumber of progressive states against a recalcitrast Con-
wress and Senate,

This current landscape of US climate politics holds a iumber of kev lessons for the establishment of
any future treaty. First, any future agreement should seek to engage the US, at least in the short term,
solely through the Exeoutive rathor than the Senate or Congress. Seoond, that implemontation domes-
tically will need to relvupon existing legislation or the action of LS states as new legislation from Con-
WIS O cinissions mitigation is unlikely to he forthooming.
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2.2. The US ‘ratification straitjacket’ and options for legal engagament
The US possesses a number of unique institutional arrangements, which, when combined with the pol-
itical deadlock outlined in Section 2.1, make the ratification of interiational agreements, particularly
environmental ones, extremely ditficult. These issues have been clearlv identified and have resulted in
a numhber of environmental agrecments being signod but not ratified by the U5, such as the Kvoto Pro-
toece] (Depledge, 2005), or feither signed for ratified, suchoas the Aarhues Treaty (Sehorewss, Seling & Vai-
Do, 2005 Generally, most perceive TS ratification as a mattor requiring a sicpoermajority vobe in the
Senate, Article 1T of the US Constitution states that the Fresident ‘shall liave power, by and with the
advice and consent of the Senate, to make treaties, provided two thirds of the Senators present
conour’. Accordingly, the enactment of an Article [T treaty on a futare climate agreement redquines a
two-thirds supermajority affirmative vote and &0 wotes overall to avoid an opposition filibuster
([Chang, 20000, po 339, conditions that are highly anlikely to be met in the near futore. The US s
thius stuck in a ratification straitjacket’, with its ability to efgage multilaterally ofn climate change
via the Senate or Congress constrained by political dynamics that ave likely to change only once pol-
itical consersus and domestic legislation ace in place.

However, the LS is capable of legal lv engaging with international agreements through a munber of
other methods that go beyond Article [ treaty ratification. All of these regiire the consent of the Pre-
sident, as they are the ‘sole organ’ through which the US engages with international law:

B Article If reaty ratification: requires the consent of the executive and a two-thirds majority vote in
the Sercte.

W Comgressiona] —execuive agredmerits: reguires the consent of the Executive and ex post or ex ante legis-
Lativn to b passed by Congress,

W Sold—execufive agreements (also kaown as presidentiol —executive agregrmanis ) requires only the consent
of the President, as long as the agreement lies within the independent constitutional powers of the
Excoictive and can be implemented under existing domestic law. A form of these (8 the acceptance
of an international agreement by the Executive that is pursuant to a previows!y ratified treaty (a
troaty —excoutive agreement).

Thoere s gencral comsensus that executive apreemonts, both congroessionad amd presidential, hoave the
same legal stanis as Senate ratification once cnacted (Kotz & Foake, 2009; Purvis, 2008). Important|ly,
executive agreennents are (ot g rarity, Over the past sixty vears over 94% of international agrecmets
have been treated as executive agreements rather than Article 1l treaties (I'eake, Krutz, & Hughes, 2012},
This trend has continued under President Obama, with 407 exeoutive agreements completed at the
111th Congress alone (Peake et al, 2012, p. 1298). Mo congressional —executive or sole-—executive
agroemonts have heen repealed theowgh judicial challenge in the past (Bodansky, 20005; Chang,
200001, Codgressional —execiitive agreeinents are intecchangeable with Article 1 treaties and hawve a
wido scope of issies that can be covercd. Howeser, as notod provioasly, Congress is alse politically
divided and part of the ratification straightjocket that has held the U5 in place, On this basis, corneres-
sichal —executive agreements cannot be considered as politically feasible.

Sole—oxecutive agrecments appear o be the only poditical Iy feasible way forward heyvond the ratifica-
tion straightjacket. Indeed, Feake et al. (2012) have shown through a quantitative regression analysis
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that executive agreements are more widelyused in times of high partisanship in the Senate. When one or
hoth howsesare blocked, the opttonof excoutive agreemonts has become alogical choice for prreside nts to
carry ol their forcign policy objoctives. Althoigh sole—eXooitive agreciments are not a8 comimon a8 Con-
pressioin] —executive agreeinents, they nenetheless have been repeatedly wsed in relation to envison-
metttal agreements. The 1991 Alr Quality Act with Canada, 1979 Long Range Transboundary Adr
Folhition Conwvention (LETAF) and the recent 2003 Minimata Convention on Meroury have all been
completed via presidential —executive agreements (Bodansky, 2015, p. 14). However, the uses of sole—
cxectiveagroements are not interchangeable with Sonate ratification and have a niomber of limitations.

The ability of the President toenter into a sole—esecutive agreement (s depemdent uporn a numbuers of
factars that restrict its uses, Legal scholars are in general agreement that the authority of the Fresident
to eflact sole—executive agreements is reliant on the followig:

W The imndependent powers of the Fxooutive, particalacly in relation to the foreign affairs mandate
under the Constitation - the extent of these powers is extremely unclear and therefore opernt to,
potentially broad, interpretation (Chang, 2010k, p. 353)

B Authority devolved from existing Article Il treaties — in effect, the President is empowered to main-
tain and take care of existing international commitments and chligations (e.g. such as those under
tho already ratificd UNEBCO

W The agreemmet is ot incensistent with existing demestic law and there is preferably the presenwe
of relevant cnabling domoestic legislation

Giver these requiteinents, the applicability of sole—executive agreements is contingent upon the
content of an international agreement. The execution of scle—executive agreemetits o new financial
vommitioents or binding einissions targets is unlikely to be possible given tlhat these are fot covered by
an existing ratified treaty {e.g. the 1992 UNFCCC), the foreign atfairs mandate, or any existing dem-
estic legislation or stanttory language (Bodansky, 2015 However, there does seem o he general agree-
it s schiolars (Tﬁ:dalwk}r, 200 5; Chavge, 20000 Purewis, 2008) that sol c—executive agrecinents
can be enacted upon the following climat c-related issies:

W Monitoring, reporting, and verification (MBV) ard information shartng

® Procedural reguirernents such as provisions to submit, maintain, and review an pationally deter-
fniTed contribotion NI

B  Capacity building

®  The creation of an international compliance mechanism (assuming it is not in breach of pre-exist-
ing World Trade Organisation (WO law)

B Sdcientific and technological cooperation

B A sole—executive agrecinent could e entemed ofaviation ermssions thoough the Chicago Conwvei-
tion on International Civil Aviation (hereafrer the ‘Chicago Convention’) and implemented
through existing legislation (Chang, 2010b6)

B An agreement on HFCs could be conducted as an amendment to the Montreal Protocel and
enacted through a sole—executive agreement

While a sole—oxeontive agrecment 15 unlikely to be possikle for a filll binding treaty with emissions
reductions and financial targets, it is possible for a mumber of significant issues. Howewver, the
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permanence and stability of sole—exeontive agrecments are questionable as they can be abolished by
Congress thromigh the toplementation of a later-m-time statute that is inconsistent with the excecutbee
agrocmont (Bodansiy, 2000 5; Pursds, 20081 or throvgh an exeoutive action by a future Exeoitive (Chang,
20000). There are other avenues for political retaliations. These could include restricting the funding of
implementing bodies such as the EPA, as Congress must approve the budget and any appropriation of
funds. The use of sole—exemutive agreements on climate change, while possessing legal potential, isa
politically risky mowve. But, before attempting to work around the ratification straightjacket it must
b asked whether a legally binding agreement that requires legal participation i nocessary?

2.3. To bind or not to bind? The importance of legality

The conventional wisdom 15 that legally binding policy tnstroments are most effective ininternational
diplomacy, Llowever, it has been sugwested that noen-binding agreeiments can be inore effective (Victor,
2006, particalarly because of their increased flexibility and speed mcimplementation without reguir-
ing domestic legislation (Brummer, 2014). Veluntary international commitients on tuberculosis are
ane example of the successtul application of such an approach (Heywood, 2003} Criticism of the
popatlar preferencoe for legally hinding instraments suggests that it can lead to weakened strocture
and substance {(Ranustiala, 2005) When states know that they will be bound under international law
thiey are [oely to be cantions abodt making ambntious commitinents or croeating strong eoforceinent
structures in order to avoid a loss of reputation and/or punitive measures,

There are alsc many reasons for opting for a legally binding approach, particularly in relation to
climate change. Hare, Stockwell, Flachsland, and Oberthuir (2010) highlight that, with respect to the
20015 agreement, legal commitments promote confidence in targer delivery, facilitate the implemer-
titicsn of domestic legislation, and have become a preferred choice as morne stringent targets ane
required to stabilize global warming within 2 “C above pre-industeial levels by 2100, Legal contracts
offer greater credibility and stability than non-bimdiog pledges (Bagstiala, 20050 and provide a lofg-
term, reliable framework for private and public action and investment.” This is a particularly important
issue given the threat of infrastructure lock-in and li kely requirement to peak emissions betore 2015 or
2020 in order to limit warming to thoe 250 target (IRA, 2000 1; Rogelj ot al., 2001). Tnvestment and
finance tlows needed to reach the Iong-term temperatre goal require the credibility and stahility
thiat cnly legal commitinents can prowide,

Legality is also important as a provider of legitimacy, linportantly, a non-legally binding agreement is
unlikely to garner the legitimacy and suppaort of civil sodety, the public, or many states. Indeed, many
parties have already based their continued presence in Ad Hoc Werking Greup on the Durban Platform
(AIDP) negotiations on the assumption of creating a legally binding agreement (Voigt, 20012). Legiti-
rmady, credibility, and stability all mcan that for an agrecment that reaches the existing 2 °C goal o
legally hinding nature is Hliely to be a necessioe

3. Literature review: wider lessons for addressing US participation
The agreement in Durban in 2011 to create a successor to the Kyote Protocol has led to a number of

ditferent proposals (Barvett & Toman, 20000; Falloner, Stephan, & Vogler, 2010; Haftes et al., 2013; Upe-
lainen, 2013 Agreement elements have been analysed (Bodansky, 2009; Briner & Prag, 2013) and
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existing policy options have heen reviewed (Aldy et al. | 2003; Bodansky, Choa, & Jorge-Tresoling, 200 ;
Briner & Prag, 2000 3; Morgan, Ticpak, Levio, & Thagnet, 200030 Some of these proposals prosvide relevant
trsights

Proposals from Sugivama and Sinten (2005), Urpelainen 2003, and Falkner et al. (20000 all adve-
cate an incremental approach in which negetiations progress via a number of agreements on
smaller individual issues, creating momentum for an evential global treaty. The ratonale for this is
quite simple: while it may be impossible to craft an eftective deal for all parties across all issues,
cnowugh political will and momentom exist on cortain tssues to move them forwarde In essence, acquir-
i Men-Tugd g fruit’ may create fecdbacks and longe -terin benefits,

Bodansky (2009) sets out a nuwmber of different models tor the next agreement, including an
exparnded top-down Evoto-style agreeiment, a bottom-up agreement that would be the siinple foria-
lization of pledges made in Copenhagen (2009) and Cancun (2010], or a ‘multi-trtack’ approach in
which an agreement could inchide both universal elements and optional aspects. Similarly, the official
Australia (201 3) and New Zealand (2014} submissions to the ADP OWorkstream ) hawve advocated for
varicd participation (varviable geometry) and, to an extoent, legality across a fuhicee agreement. Both Auas-
tralia aind Mew fealaful have proposed that an agreerneint could include a legally bindiig deal cia
minimal number of core commitments, along with binding or nen-binding optional provisions®
and attached national schedules that include N8, These suggestions rely of the logic that a feasible
agreement will probably need to provide countries with the ability to opt out cr not be bound on
oertain issnes. Variable geometry, varted legality, and incremental approaches are all relevant ideas
for the effectiveness and feasibility of a 2005 treaty, especially in relation to the U5,

4. Options for US ratification and partial ratification

4.1. International architecture
4.1.1. Pledge and review
The pledge afud review model involves cowntries putting forward theicow pationally deterinined and
non-legally binding pledges, which are then reviewed pericdically {Bodansky et al., 2004; Heywood,
20013). It is a politically feasible approach that allows for maximum participation to the detriment of
ambition. However, as noted previously, the absence of legally binding targets or financial commit-
ments and a foos on the proviston and maintenance of an MNDC and supporting MEY swould make
i pledyse and review style agreemnent capable of having US lewgal participation via asole—exsecutive agree-
ment. This is probably why it is supported by the Obama administration, which has championed this
findel sitce mid-2009, including in its mest recent UNPCCC submission (U5, 2014), leading some
schaolars to label this bottome-up, pledge and review model as the “American Approach” (Hare et al.,
20001, p. 6017

Fet, even with US legal participation via the use of a sole—executive agreciment, an agreement based
on the pledge and revicw model wounld have weaknesses, making it unlikely to be effective. The offoc-
tiveness of pledges substatially deperids on strong, systematic, aful regular reviews and assessients of
targets, coupled with stringent MIV (Victor & Salt, 1995). Howewver, as Hare et al. observe, 'verification
can only go so far' (2000, po ati). Expertence with the Kvoto Protoonl indicares that even comprehen-
sive, common accounting rules can be manipulated (Harve et al.,, 2014, and it is very risky to assume
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that cowrntries will significantlv increase their targets on the basis of review and internmational pressure.
Morcowver, strong revicw structures tend to lead tooseeaker pledges as states attompt to ensare their
capacity to comply with self-imposed targets (Raustiala & Slaghter, 200210 At worst, pedge ancd
review could lock in lewestvommaon-denominator belhaviours, Existing national emission reduction
pledges amount to reductions consistent with a 4 *C (Fekete et al,, 2013 or even & "C (PwC, 2013)
rizse in global temperatires. Modelling by Riahi et al. (2004) suggests that following existing pledges
could restrict policy and technology options, increase overall mitigation costs, and make existing
lomg-term stahilization targets unattainable. The price of a pledge and review agrecment strichinred
to allow for US legal participation is likely to be the inadequacy of that agreement to moeet the
UNFCCE objective of avoiding dangerous anthropogenic warming. When a pledge and review
imenle] consists of non-bifwding pledges coupled with legally binditg rules, it can be considered an
agreement with varied legality.

4.1.2. Varled legality

Ifthe legality of a treaty isthe clear hiwrdle to U5 participation then altering the legal nature of theagree-
rment 15 a logical solution. There ame primarily theee legal options throagh which the 2005 agreement
can be made: (13 a legal protoool; 2 amendments to the existing 1992 UNFCCOC treary; or (30 COP
decisions, These Tegal options can be paired with fpon-Dinding schedules, anneses, and targets, The
likely outcome of negotiations would appear to be a mixture of these different elements {(Voigt,
20125 Indeed, the aurent US strategy appears to be to constmict an agreement that is only legally
binding on issues that can be accepted through sole-executive agreements. The 2004 U5 submission
tox the AP states that it expects that ‘certain clements set forth above will be intermationally legally
birwling, ncluding the need for countries to subiit o pledge as well as MEY peovisions (U5, 2014,
P 7). Both of these elemernts are capable of being accepted via sole —executive agreements, Similarly,
a revent New ¥ork Timmes investigation outliteed how the Obama adininistration is planning o creating
a hybrid agreement that uses ‘politically binding” elements (presumably O decisions) alongside
amendments to the UNECOCC in order to bypass the neod for Senate ratitication (Davenport, 2074,
Amcndments to the annexes of the Convention, while reguiring a theec-quarters majority vote of
the COF, would probably only roguire an instrumont of acceptance from the Executive, and not
Senate ratification. Amendments to the provisions of the Convention could very well require a rew
ratification process (Bodansky, 2015, p. 27). Moreover, this is politically unfeasible given that a
nimher of developing countries have been adamant that the principles and provisions of the Conven-
tionl must remain untouched. Accordingly, a 2015 agreement could be designed so that the only legally
hinding clements are compatiblowith acceptance throwugh sole—exeontive agreoments and the rost is
cartied out through politically bindifg COP decisions,

4.1.3. Variabla gsomatry

Variable geometry models for a 2005 climate agreemoent condld Facilttate TS legal participation by allow-
ing for pacts of the agreement to be optional, or splitting up the agreemesit, Curmently, UNFCOCC nego-
tiations operate under an interlinked decision-making process whereby nothing is agreed to until
everything 15 agreed”: the negotiations strive for a compre hensive and complete global package. o
date, this approach hasnot succeeded in achieving US legal participation. In one proposal for a variable
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geometry model, Bodansky (2001 2) suggests an alternative approach with some mandatory and legal [y
hinding core aspects while also allowing vartation in the natoee of the commitinents madde Ty fndivid-
ial states {eof. coconomy-wide reductions or redictions in emissions intenstty). However, it may be
frere effective 1o allew for variation in the inclusion of issues (Gesues a8 discussed within the negoe-
tiations, sucl as MY and capacity building) rather than in the nature of commitments, This would
e somewhat similar to the aforementioned Australian and New Fealand proposals for having optional
provisions {which could be either legally or non-legally binding) linked by a single central treaty cover-
inga sct of agreed core legal elements. This approach could be expanded on by creating a collection of
opt-out optional protocol s, instead of provisions, onspecafic iages, This resonates with what Bodansky
etal. (2004 highlights as the porttolio approach, where numerous actions are undertaken by ditferent
collections of like-minded actors, although this approach focuses primarily on techielogy and ‘mini-
lateralism’. Giving parties the ability to choose which negotiating areas they are bound by could allow
the LIS to legal lv partdcipate in individual protocols on issues that can be accepted through sole-exeoi-
tive agreements. As outlined in S3ection 2.2, jole—executive agreements are feasible in a range of areas.

4.2. Domestic options

4.2.1. Sole-sxecutive agreements

Thee pest obdous and i portait domestic meastre is the use of sole—esecutive agreeinents, These are
an important and feasible option that Gts existing pelitical circumstances, This approach has been
explored in Section 2.2

4.2.2. Section 115 of the Clean Ajr Act

The use of a little-known clause within the Clean Air Act (CAA) of the US EI'A is one way forward tor
oth 1S domaostic action and internaticnal cooperation. 5ection 115 (8113) of the CAA covers inter-
ftional air pollution and stipulates that if there is sufficient evidence to sageest that “pollutants
emitted in tlhe United States cause or contribute to air pollution which mav reasoniably be anticipated
to etidanger public health o welfare i a foreipn countey’ then thwe EPA can require U5 states to regulate
the offending pollutants. The process can be initiated by the Secretary of State, without the consent of
{ongress or the Senate, it can only e applied in conditions of reciprocity’, that is when the foreign
countries in question have ‘given the United States essentially the same rights with respect to the pre-
vention or control of atr pollution’. Chang (200 0a) contends that this clause provides a clear and foas-
ible legal path to quickly and divectly introdoce o carbon mitigation cap-afud-trade system to be
implemented by U5 states. 5115 has recently received further attention, with a number of academics
sugpesting that it provides the legal basis for the US to enter into an international, legally binding
agreement on mitigation (Schlanger, 2014},

Heowvenner, there are a mimmber of Bmitations to wtilfzing 5115, First, ttwouild only apply to emissions
fnitigation, and thus could ot be dsed as the basis for US engageinent withoa broader multilatesal deal,
Second, thoe condition of reciprocity wontld e tedious and impossible to prose for all TINFOCO Moimbor
States, Previcusly, botll the endangeriment and reciprocity findings have been proven for Canada in
relation to acid rain, but this required amendments to the Canadian Clean Air Act in 1980 in order
to more closely mimic the statmitory language of the 15 CAA and prove reciprocity (Chang, 200 0a).
Although this means it is not appropriate for a “global package’ climate agreement, 5115 could be
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used to allow the s to participate in a bilateral deal on mitigation with other major emitters who have
tikon (orane willing to take) couivalent dermestic action amnd possess similac statoatory langage orane
willing to adopt sicch language. As Purvis (2008, n. 55 ohserves, the CAA conld provide tho legal basis
fur both domestic emnissions regulation and the linking of LS carbon inarkets with others internation-
allw, 5115 of the CAA, like the other toeols and approaches discussed here, relies upon the political will-
ingness of the inaqimbent U administration touse it and risk domestic political backlash. Yet, given
the need to appeal to the Executive and US states, 58115 holds considerable promise as a way to facilitate
hoth strong domestic action and legally binding international commitments withowt Senate or Con-
gressional approval,

5. Models for US ratification

Bazed o1t the different poterntial provisions for managing US legal participation, shown in Table 1, two
rmendels of effective clitnate agreemenits with U5 legal engagement have been constructed, Table 2 pre-
sents the two models: (1) a pledge and review system with waried legal elements and participation,
and (2) avariable genmetry-hased package termed “Critical Mass Governance’ (CM{:). "hese scenarios
can be scen to correspond to Bodansky's (2025 typology, with the first scenario acting as an altored
plecdge and review system and the second as an example of a multi-track agrecment. There are two
k::}-‘ dhistinctions Botween the different models, Fisst, the inodified E’]]E!l.]i',f‘. aful rewviewe inodel felies on
the use of non-binding pledges and commitments in order to allow tor the use of sole-executive

TABLE 1 Opfions to address US particination

i s L ke oy slace of S legal pant cioal on Jerricrs o implamoniation

VeErishla Snla-—exaci wa Agraarman s onistuen whara deee el Path depandenay o the LMNFCOCE, risk of dameasric
ety coretitLtiona DU“‘[IE‘& backlzsh when exeou ve agrEamsnts are used
Mefi-logaly Mo rtitcalon of ccoutive agrosmonl fG uines Paliticel opposition frorm athar Petizs to tho UM CCE
Eired ne, marure andd civil =ncaty

Fodge and A om0 c-oncoutive agreomoant shoud bBo possible Palizcel opposition, peticoary cncho basis of ek o
e IERS dasmnd ng vacn agraemsEat contant, e the sheenne ambition

OF ANENGIAL SOITEMETS AN A foous on prncecura
clermang and MEY
CAS Bectan rplarmsnes thiough exeting lag sETen and 2ole- Hgk ot damestic poit cal backlash aganst the
15 canUtive B roemonis Eeozous vz, Sirniler statuteny languags s and rmitiga: on is
racquiired in tha comespord ing state o prova racipnooity.
This could require change n stautory Enguacs nthe
orher mEjor eraitter. This coulc in fum reciire g
pataritialy axdangve danrestio poin Cal process
Vericd ageality Bolo—cxoout W agracm sntisl Paliticel opoasition, particuary enehe basis of ok o
arnbiticn and soharanns
—————————————————
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TABLE 2 Models for addressing US ratification

ikishy forrn of LIS lagal partic 2a8-ion Boenernic WEasIaR invo verd Riddansky temd ooy

_ecal pemicipation through & sngls P oedoe and reviee Flesge and |avisw with varied legal  Famalzacion of Canoun

SOHZ—ERGSUING 2QIZoment wth vencd egalite clomons and par cliaation thiowsh  Achilesiare weth allations n
and pedic paticn coricnal provisicns temrs of apalisy and ostonal
LA Rinng
mc Al pEfic petion throogh Critirzal Mass Vanalda gaoimetny through sole- I oo ifiec] rnultHtrs ok Rpprosch
FILI-Erls sols  exerifus Coresmiance ERSCUT RS AfFeamstits 10 cpl out
agreciments 1o d tharenl proiocols A oloeo's, woting, Bilslora
ungder the IM=0C00 e 2ole— 1 i Eton agracm ents hrough
crecUlive agrecrments 1o CAA ET 1A, solo—orooutive
arrandnrarits to athar axist ne aprean arts under B ontrasal
Seticle | treates such & the “ratone and Chicago Corveartion

O cago Convention ang Montea
rotoco

agreements. By contrast, Chdd uses 5115 for legal engagement on targets and breaks the agreement
dewn into numeros legal protoools, most of which could be accepted throwgh sole—oxeontive agroe-
frents, inorder to maximize the number of issues that are covered ina legally binding aeanfoer, Second,
TG 5 o inore hualistic package approach that makes wse of hilateral mcasores and agrecmoernts andor
other conventions the Montreal Protocol and Chicago Convention), Owverall, ©MMO can be seen ds an
extension of the first pledge and review model, with additions that make it botll more compre hensive
and cffective as a2 multilateral approach.

5.1. Pledge and review with varled legallty and particlpation

The most likelyr ontoome of a 20 5 agreement aurenthy appears to be some form of pledge and review
svstemn with a legal core of instimtional and procedural arrangements, and MBEV. This would be
accompanted by national scheduiles of non-legally bineding MNDCs This could be accompanted by
both the national schedoles and the nclusion of a fumber of optiofnal previsions. Depending upon
the content of the provisions and whether thev are seeking US participation, these could be legally
binding or nen-binding in natuce, Such an agreement could be accepted by the US thoough a sole-
executive agreement with opt-outs executed for any provisional elements that would push bevond
the constitutional powers of the Exeotive and/or conflict with domestic US lase Other fssies conld
b elaborated dpon, or included, through aceompaiying or latec-in-time politically binding COP
decisions, as was done with the Marrakech accords in relation to the Kyvoto Protoool. In essenoe, this
is the architecture proposed by the Australian and New Zealand delegations, This medel sactifices
treaty effectiveness, to a certain degree, in exchange for US legal participation. A lowest-commor-
denominator treaty with no binding targers and minimal legal elements is unitlkelv to be sufficiently
effective and could lock in pledges and an institational architecture that is not capahble of meeting
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the objective of the Convention. [Jespite this, it is a feasible scenario that could match the existing
negotiating text ! for the Paris negotiations, has existing Party suppoet, and would allow for TS legal
cngagement via a sole—oxeoitive agroement.

5.2. CMG, a multilateral and bilataral package approach

The Ok model relies on a form of variable geometry that swoild allosy for US legal parttct pation and
leaddership on a nuntber of issues, It represents a modified hybrid between the model of variable geo-
metry arwl the fragmented, incremental approach advocated by others (Falkner et al,, 2010; Urpelai-
nen, 20031 [n this case there would be a central legal agreement that covers the institutional
arrangements, procedural provisions, and core issues such as MRV, This would operate as the core of
a hubs and spokes model. In this case the spokes woitld be a mumber of opt-oilt protocols on issies
stch as capacity bailding, sectonial approaches, amd rescarch and development, These opt-out proto-
cols would make wse of majority voting in order to allow for rapid progress aid a dviamic nature,
Virting has been shown to be a inoee effective and efficient decision-makifnng process that is also superior
to consensus in terms of building consensus amongst parties, due to the absence of veto powers
(Biermann et al.,, 2000; Kemp, 20014; Low, Z0000; McoGann, 2004; Tijimes-Lhl, 20009, Thus, it cowld
allow hoth for specdier and more progressive movemnent in these strands amd, schere necessary,
proesent the use of 1S vero power. Although consensus is uscd as a defaiclt decision-making process
i the UNFCCC, a new legal treaty under the Convention could stipulate new decision-raking rules
{Eemp, 2014}, Voting rules tor these opt-out protocols would be specified and established under the
legal 'hub® agreement an institutional and procedural arrangements. The use of opt-out protocols is
also critical, as empirical studies have shown that states are much more likely to stay in an opt-out
treaty rather than pursue ratification of an opt-in treaty due to behaviowral biases such as status quo
hias (Gralbraith, 200 3).

The $plit of protocels would allow for the US to legally participate through sole—executive agree-
mefits oir the different issues outlined in Section 2.2, Other protocels would exist on issues that the
US could not legally engage with and would simply attempt to create a critical mass of action
withowt the S Outside of this UNPCOC agreement, the US cowild utilize a bilateral, or series of bilat-
cral, deals through 5115 to allow for domestic action and legally Dinding targets with major polluaters
that conld prowve rectprocity {as a hypotherical scenarte this s shown as a hilateral deal with the P in
Figure 2), This would compensate for the lack of binding targets within the central UNFCOC agree-
ment, Sole—executive agreements on HFC regulation through amendments to the Montreal 'rotocol®
atul reducing aviation emissions through the Chicago Convention could be part of a broader mul tilat-
eral package. Owverall, CMi is a multilateral package made up of three components: the UNPCCC huhbs
and spokes stvle agrecimoent (sec Figare 1); theuse of 5115 toallow for domestic actton and a binding cap
for the US amad other major einitters (see Bigure 2); and the gse of presidential —esecitive agreerneints on
amendments to the Montreal Protocol to redaee HFCS and to reduce aviation emissions throogh the
Chicagn Convenitiorn.

CMG would operate by the same rationale as the incremental proposals that encourage coalitions of
the willing on indtvidual issues. Thos, OO 5 not just designed to al low for maximal US legal involve-
ment, but also to create a generally etfective and flexible stiacture.
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The main Timiting factor foe this mwede] is the paolilical eill of the T75 Taecalive, particulary given
that such o move would likely engender reprisals from the Repoblican-dominated Congress andd
Serate, such gy funding cuts to the EPA. Yet, this wouald it the current situation of US politics,
which is matked by an obstructionist, Republican-dominated Congress and Senate, coupled with
a clhimate-active Presidential administration that is testing the extent ot its executive powers.
However, in the shorter teérm the Execative cannot simply skitt the Senate anddfor Congress with
potitical impundte (Trote & Peake, 2000 ; Peake of al, 20020 As mentioened in Section 2.2, bathe a
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future xecutive and Congress have the ahility to abolish a presidential-executive agreement
domestically. Howeewor, that in itself seould risk a political backlash, particilarly if a large nomibaer
of prosidential-cxocutive agreemeonts wore aboltshed, and in the longer term it is likely that baare-
groming state-based action along with increased public pressore, heightening climate impacts,
arud rising oil prices will push the US te turther engage internationally (Christoff, 2006,

A second kewv [imitation is the path dependency of the UNFCCC, GO is asignificant departre from
the existing practice of the UNFCCC and its previous protocels and decisions, which relied on inter-
linked, consensus decision making. However, changing deciston-malking patterns and negotiating
practices are not dncoinioeil, Moteover, CMG can be seen to De o inore effective and extended
version of the pelitically feasible first model of modified pledge and review. If the international com-
mmunity watits an effective clitnate treaty with US legal involvement, then some changes to the tra-
diticnal approach are necessary.

6. Conclusion

The LS ratification straitjacket is not necessarily a negative barriern: it is a neutral condition indica-
tive of both LS politics and the seriousness with which they take international commitments. The
kew is to design the internaticnal architecture to allow for the use of sole—executive agreements
withmit undormindng its offectivencss. (MG appeoars to provide an optimal model that coaclel
allow for sole—executive agrecimestts on a number of important issues, while maintaining a flexible
arud effective owverall structure, Importantly, it is a helistic approach that goes bevond the UNFCCC
to incorperate compleinestary bilateral actions through 5115 aiud actions under other international
agreements. These findings suggest that a wider view should be taken of international agreements.
If enwircnmental agreements are to ovcrcome the VS ratification straitjacket then there needs to be
consideration, not jist of international architectueres or domestic US politics amd tools for legal
crngagement, it also how the two interact.

With a lofg-terin view, and use of the tighit mechanisins, the US ratification straitjacket fieed not be a
tatal hurdle to global climate pelicy. The tools exist to learn trom Kyoto and deal with US legal partici-
pation. Howeser, there are [imits to wwhat any instrument can accompiish, and most of the options ct-
lined here depend significantly upon the political will of the Executive. But, given the improbability of
Senate ratification in the near-term fuere, relving on the oarrently active Executive appears to bo the
ouly way forward in achieviig U8 legal participation in an effective architecture, If the President does
have the will to make use of these tools, then Paris could be the start of a brave new world tor climate
pelicy with the U5, rather than a second Copenhagern
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Notes

1. 5. RESAH, T05th Chompress, 15t session (19097

2. Itshould be noled Lhal legalitvy does nol addiess Lhe Bswe olenlorcement of compllance. A counlry thal iz legally
bound Lo certain targels could nonetheless break its commitments and withdeow unilaterally without any real
penalty, it a credible enforcement stmicture does not exist (e.g. Canada withdrawing trom the second commit-
ment period of the Kyoto Protocnl}.

3. The MNew Zealand proposal has sinee been endorsed by the U8 climmate envoy Todd Stern.

4. See the latest negotinting text of ADP Apenda [temn 3 1lftI1:."f11Tl‘|‘(12l'.Z.i'[IT."TL!.‘i'::l'l]!'(:t.‘_u"d.-l.)t:h-_u":lf:l'| Sfadp fenp 00 pedt.

5. The 105, along wilh Mexico and Canada, has already pul forvward a 2004 Norlh Amerlican Amendmenl Proposal
ton Acddress TIFCs under thie Montreal Protodal’.

Disclosure statement
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Foreword to Chapter VI: US-Proofing the Paris Climate Agreement

This paper explores how the Paris Climate Agreement, or alternative agreement,
could effectively address a non-party US. It is complementary to Chapter V and covers
the flipside of the US ratification conundrum. It explicitly addresses the thesis research
questions by examining how a future climate treaty could, and how the Paris Climate
Agreement would, function without US legal participation. The final model presented in
this paper provides the foundation for the idea of ‘exclusive CMG’ outlined in the

discussion (Chapter VII).

This article is similar to Chapter V but with a focus US non-participation. This is
based on the scenario of a US withdrawal from the Paris Climate Agreement due to
change in executive (or Congress). It also deviates from Chapter V by making more
explicit use of causal loop analysis and systems thinking. This provides a greater
connection to Chapters 11l and VII. The close links to Chapter V are natural given that
these were originally part of a single paper that was later split in two based on anonymous
peer-review feedback. Thus it draws upon similar empirical data and ideas as Chapter V,

but with a number of important differences such as the focus on non-party measures.

This paper makes an important contribution to the thesis by explicitly addressing
research question 2 and exploring how a climate agreement could address a recalcitrant,
non-party US. Moreover, it provides an important and timely dimension to the thesis as
it was updated and published after the Paris Climate Agreement. It examines how the
agreement addressed the US ratification straitjacket and the implications of a possible US

withdrawal in the future.

This paper has been published with the international journal Climate Policy.
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1. Introduction

Ifany future dimate treaty is to be legally binding, it must be designed to deal with the very real possi-
bility of US non-mtification. A key question for the 2015 Paris Climate Agreement is whether it is
equipped to deal with the US not legally adopting it, or withdmwing under a future president. That
is, can the Parls Agreement handle a ‘non-party’ US? The participation and/or leadership of the US is
seen by many as being crucial, if not necessary, for the success of any climate agreement | Grundig &
‘Ward, 201 5; Purvis & Stevenson, 2010). Butthe US iscaughtin a ‘ratification straitjacket”: international
legal on environmental issuesis significantly constrmined due toa combinaton of unique
domestic instiutions and the problematic federal politics (Kemp, 2015a). The recently established
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2015 Paris Climate Agreement under the United Mations Framewaork Convention on Climate Change
(UNFCCC) has been designed toallow for the US to legally participate through apresidentiakexecutive
agreement. This would bypass congressional approval and not require ratification from the US Senate.
However (as further explored in Section ), there are numerous reasons to be prepared for the possi
bility of the U5 not legally adopting the Pads Climate Agreement or withdmwing under a future Fre-
sident. This is particularly true if a Republican rises to power in the coming decade. This would
undermine the key achievement of theagreement: legitimacy through broad, if not universal, partici-
pation. It is therefore necesary for the world to consider how vulnerable the Paris Climate Agreement
is to a non-party US and what reforms @an be taken to address this potential weakness.
Despite the proliferation of litemture on architectures for a 2015 agreement, the existing literature
has not addressed the conundmm of the US mtification straitjacket and has rardy examined the man-
agement of non-partes in general. I (Eemp, 2015a) have examined how a climate agreement could
remain effective and allow for 1S legal partidpation. But no-one has grappled with the other side of
the equation: how a climate treaty could effectively opemte without US legal participation. Given
the existing political realities and Pars Agreement this is a dgnifiant gap with dear policy impli-
@tions [ will address this void in exdsting literatures through pursuing three related research aims:

1. To provide an overview of the existing options that would allow for an effective dimate treaty
without US legal partidpation, or effective US participation in the absence of ratification.

2. To assess whether the existing Paris Climate Agreement can effectively manage a non-party US.

3. To provide recommended changes and altematives to the Paris Climate Agreement that would
better address a non-party US.

At this point, it is worthwhile to clarify a number of key terms. For the purposes of this articde, an
‘effective dimate treaty’ & any agreement which islikely to maintain sufficient ambiton and give a
reasanable chance of meeting the goals of the Paris Agreement (as enshrined in Article Z). ‘Effective
US participation’ refers to the political and financial (not legal partidpaton under intemational
law) involvement of US actors within an internatonal treaty that will lead to increased climate
action and ambition within the US. Political feasibility in this case refers to institutional possibilites
and the likelihood of acceptance by major powers.

T'will proceed by first looking atthe ability of the US to ratify the Paris Agreementand the likelihood
that they willbecome a non-party. I will then provide abrief overview of climate policy in the USbefore
examining how a dimate agreement could cope with a non-party US, whether the Parls Agreement is

US-proof, and finally how a dimate agreement, induding the Pads Agreement, could be designed to
handle a non-party US.

2. Will the US become a non-party to the Paris Agreement?
The US has struggled toratify international treaties, particularly environmental ones due to institutional
and political barders (Bodansky, 2015; Falkner, 2005; Kemp, 2013a; Schreurs, Selin, & VanDeveer, 2009).

Article 2, section 2, clause 2 of the US constitution states that the president shall ‘have the power, by and
with the advice and consent of the Senate to make Treaties, provided two thinds of the Senators present
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conour'. Acquirnng this supermajority vote in the Senate has proved incredibly difficult. A deep-seated
scepticlsm of UM multilateralism, particularly on envimnmental matters {Brunnee, 2008; Patrick,
2002) along with lobbying and partisan politics, has made widespread political agreement on climate
policy almost impossible in the short term (Bang, Howl, &5Sprinz, 2012; Purvis & Stevenson, 2010). Inter-
estingly many treaties tend to pass through the Senate with few hurdles. The problem with others, par-
ticulady environmental treaties is that they centre on maore politically controversial topics. The
ratification structure is not automatically a problem: itis only amajor impediment when political oppo-
sition uses the Senate processes todelay, stall, and stop ratification. This ‘mtification straitjacket’ (Kemp,
2015a) was a sincere concem prior to the Paris Agreement and shaped the end outcome.

Presidential-executive agreements are an alternative method of internation al legal engagement that
have the same legal force as Senate treaty ratification once enacted (Bodansky, 201 5; Peake, Kmtz, &
Hughes, 2012). In contrast to Senate ratification a presidential-executive agreement only needs the
consent of the Executive (Krutz & Peake, 2009). Presidential-executive agreements have been
enacted to numerous multlateral environmental agreements (MEAs) including several protocols to
the 1979 Long-Range Transboundary Air Polludon Conventon (LRTAF) and the more recent 2013
Minamata Convention on Mercury. There is a general scholardy consensus that the US could engage
with an international climate treaty through the use of presidential-executive agreements as long as
it lies within the scope of the President's foreign affairs mandate and existing legislation (Bodansky,
2015 Chang, 2010). This means that the content of the treaty could not includelegally binding emis-
sions reductions targets or inancial commitments.

The U5 is capable of legally adopting the Pards Agreement through a presidential-executive agree-
ment. The Paris Agreement does not indude binding commitments on finandng, while mitigation
commitments are nationally determined and non-binding. Parties amply have a legal commitment
to ‘prepare, communicate and maintain successve natonally determined contributions that it
intends to achieve'. The content (or lack thereof) of the Paris Agreement means that it an be
adopted through a presidential-executive agreement by Obama and would likely withstand a judicial
challenge. Indeed, the Pars Agreement was designed to allow for exactly this. This fits my prediction
(Kemp, 201 5a) that Paris would be constructed as a pledge and review agreement with varied legality in
order to allow for a preddentialexecutive agreement.

While promising, presidential-executive agreements should not be conddered as a panacea to the
problem of US participation. Presidential-executive agreements could be abolished by a future Presi-
dent through an executive order or by Congress via a contradictory later-in-time statute. While the
same can ako be done for binding commitments, such international legal obligations genemlly
involve a domestic ratification and legislative process which requires broad paolitical support. A presi-
dential-executive agreement would be done to bypass domestic political consensus. Any future Repub-

lican president is likely to repeal such an agreement, effectively making the US a non-party. Indeed,
many Republicans have already signalled thelr opposition to a preddential-executive agreement to
Pads. A 2015 proposed Senate Resolution by Republican representatives Mike Lee and Mike Kelly
calls for President Obama to submit the Paris Agreement for the advice and consent of the Senate as
an Article I t1'em'yr.1 ELJ diplomats have already expressed concerns that a future Republican will pull
the US out of the Pads Agreement (Neden, 2016).

U5 legal participation through executive agreements is contingentupon strong political will by the
President. The Obama administration has enacted a number of promis ng domestic measures (which
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will be further discussed in Section 3.2) and has increased its thetodc amund addressing climate
change. But it is questionable as to whether this will ranslate into the drastic act of enacting a sole-
executive agreement on the international stage which could cuse a political firestorm at home. The
Clinton administration was similady active prior to the Eyoto Protoool which it helped shape and
design. However, the administration ultimately did not follow through with mtification. The threat
of numerows reprisals by the Republican Party, including the withhaolding of funds for the Green
Climate Fund (GCF) or domestic climate action programmes, could deter Obama from pumsuing an
executive agreement. Given this it is necessary to consider the real possibility and threat of the US
not legally adopting, or adopting and later withdrawing from, the Paris Agreement. While domestic
politics is the primary barrier here, domestic policy droumstances provide some key insights into
how an international regime could effectively handle a non-party US.

3. The current state of US climate policy

3.1 The fallure of federal climate policy

The most marked aspects of US climate policy arethe lack of involvement in intemational legal instru-
ments and absenceof any central federal policy on mitigati on. There has been a multitude of proposals
for national emisdons reductions schemes in the Senate and Congress, most of which have revolved
amund a cap and trade type architecture. This includes the MoCain and Lieberman proposal at the
10%th Senate session, and the Waxman Markey bill of 2010. Efforts have intensified as of late with
six different carbon pricing proposals being put forward in the 113th Congress (2013-2014), five of
which seek to establish a carbon tax (Ye, 2014). None of these proposals have been successful. It is
indicative of both US climate politics, and the difficulty of crafting legislation in the US, that despite
the sheer number of proposed bills the US sdll lacks a legislated national mitgation scheme.
However, it should come as no surprse given that the US system is prone to gdlock (Bang, Froyn,
Hovi, & Menz, 2007; Bang et al., 2012; Tlernshaugen, 2005) even when bipartisanship, induding on
ismues such as energy security, exists (Bang, 2010).

In lieu of effective federal-level policy, the cumrent executive has taken an increasingly proactive role.
The Ohama administmtion has made a number of promising advances forward such as the $3 billion U5
dollar pledge to the GCF, a bilateral climate arrangement with China (inchiding cooperation on the

t of hydmochlorofluorocarbons, a potent greenhowse gas), and an intended nationally deter-
mined contribution (INDC) of reducing greenhouse gas emisdons by 26— 28% on 2005 levels by 2025.*
In addition to these international actions, the Ohama administraton has also made extensve use of
the Environmental Protection Agency (EPA) to enact a number of climate-related initiatives. These
mnge from vehide emissionsstandards through to the more recent Clean Energy Power Flan. The increas-
ing activity of the executive on dimate chan ge has been matched by a multitude of ambitious initdatves
by subnational US actors.

3.2 Subnational climate action in the US

In the absence of congressional climate action, there has been a blossoming of polides by states,
reglons, munidpalities, and cities within the US. This indudessuch notable initiatves asthe emissions
trading system of the state of California (Schreurs, 2008). Many of the actdons and goals of subnational
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Table 1. A comparison of ambifious US city and state targets and Lhe LS INDC

Actor Jurisdction Irfrirn ernissions mcl ciores et = Long-tern rissinns mductions ket
us Makn 26205 belw 2005 levels by 2005 fouivalent i 3% Bl 2005 by 2050 fquivalent i
s — 145 b 10% an 1000 leveds pprrmalely B0 beiow 1000 leveis)
Ausin ity Wlatin sl Qi of Mustin baciltiess, Sests, and opemfions Carbon reural by 2060
earben reuiral by 2020
Caliterria Shate Plechuc ko 1000 levels by 2000, 405 below 1090 bvels 0% Below 10090 ks by 2050
by 2030
Mew Yerk Oy i B)% an 2006 leveis by 2050
City
Mew York  Stae Rleducs GHE emissions farm e enegy secdor by B0% an 1000 leveis by 2050
Saae £0% by 2090 based on 1000 levels
S ity Presiously 75 below 1990 leveis by 2012 Carbien rasuiral by 2060

“Emigsion brgds arain (GHE emissions unibes stafod ofenvise Al tanges ane hased on data gathared from e Cabon databana, e MARCA
dafainass and Oos s-refenonced againal colsing oficla documentaion fwhons avadanic).

jurisdictions are dgnificantly more ambiticus than national-level policies and targets. Table 1 provides
a companson of some of the most ambitious targets of US subnational jurisdictons against the existing
USINDC. Importantly, US state polides in the past have served as forenmners of and models for later
federal legislation (Rabe, 2008; Rabe, Roman, & Dobelis, 2005; Selin & VanDeveer, 2011) by acting as
both laboratories for innovation (Burtraw & Woerman, 2012, 2003} and political advocates fornational
action. An example of this is the wehicle emissions standards enacted by California which were later
adopted by the EPA and Obama administraton as fedeml-level policy in 2010. Subnatonal action
on dimate change of ten outpaces federaklevel policy inlaggard countries, and the USis no exception
to this trend (Lachapelle & Paterson, 2013).

The dse of subnational and executive-led actions is aclearreaction to federal gridlock. Itis analterna-
tive policy pathway to bypass thedivided Congress and Senate (Farber, 201 4). Indeed, Rabe hascharac-
tedzed this blend of subnational and federal initiatives as ‘contested federalism’ (201 1). This analysis is
supported by thedesgnof existingfederal climate policy. The Clean Power Plan setsdifferent emissions
rate goalsfor differentstates and provides the stateswith considemble flexibility in how they chooseto
meet theirtargets. Similady, the regulation of carbon dioxdeunder the EPA Clean Air Actreliesheavily
on state interpretation and implementation (Rabe, 201 1, p. 505). Executive policy on climate change
has come to rely on US states for inspiration and implementation in the age of contested federalism.

3.3. The lessons of ‘contested federalism’

Current US climate policy largely consists of fmgmented subnational actions accompanied by a
number of executive measures, all done in the shadow of Congressional gridlock. This has important
limitations. Exequtive actons taken by the White House rely upon the Preddent’s mandate and exist-
ing legislation. In contrast, federal acdon can create entirely new legisladon, such as a binding cap on
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Figura 1. Tends in US GHE emissions, 1990-2012 [EPA, 201 4)

emissions. Despite exdsting actions, the overall national emissons of the US have not experienced any
substantial decline, as shown in Figure 1.

Contested federalism also providesunique opportunities. Whileratification may be highly unlikely,
linkages could still be established between subnational actions and a wider intemational architecture.
The key in addressing a non-party US istoutilize tools that allow for the involvement, recognition, and
financial links to progressive US actors.

4. Tools for managing a non-party US

Thissection provides an overview of the different options that can be used to helpaddress US non- party
statis undera climate agreement. Section 5 then explidtly examines these tools in relation to the Paris
Agreement to determine how robust or vulnerable the agreement is to a non-party US. The mechan-
isme discussed in this section are intended to coerce or incentivize eventual US legal reengagement
and/or encourage mitigation activities within the US.

4.1. Non- parly measures

Cumently the Pars Climate Agreement hasnonon-party measures. Therearenodirect ways tohandle a
non-ratifying party orone that has withdrawn without amending the agreement. i such amendments
are toocour, it is useful to understand what options are available.

4.1.1. Penalties

Punitive provisions for non-parties can take numerous forms but share the common aim of penalizing
non-parties and therefore preventing free-riding. They usually take the form of trade restrictions that
levy impartson the basis of invaolving either carbon border tax adjustments (BTAs) or the surendedng
of emissions permits (Aakre, 2014). There is dear successful legal precedent for such non-party
measures and their application in other MEAs. Trade in ozone-depleting substances with non-parties
was banned under paragmph 4, Article 4 of the Montreal Protocol. Such measures have precedent
in numemusother MEAs. BTAs have been repeatedly discussed within the ELJ and US (Aakre, 2014 ) and
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could potentially provide a way of managing any potential carbon leakage and addressing free rder
concerns (Barkeretal,, 2007 ; Branger & Cuirion, 2014; Purvis & Stevenson, 2010). The implementation
of such measures is likely to be techniclly possible under WTO rules (Veel, 2009, Zhang, 2009) and a
credible threat. While it would likely pose some costs due to the difficulty in asessing the arbon
content of imports, monitorng and labelling systems are feasible (lsmer & MNeuhoff, 2007; Pauwelyn,
201 3). Existing litemture suggeststhatcost and effectiveness of BTAswould largely depend on their par-
ticular design (van Asselt & Brewer, 2010). Whether parties would bewillingtoutilize BTAs, particulady
against the U5, is an entirely different matter BTAs have never been implemented and have fallen off
the political agenda of the EU (Kulovesl, 2014). Most importantly, Article 15.2 of the Paris Agreement
states that the compliance mechanism of the agreement is to be ‘non-adversaral and non-punitive’.
BTAs and other punitive measures will not form any part of the future compliance mechanism and
are highly unlikely to be part of any future non-party proviions. Punitive non-party measures,
while theoretically useful, are currently not a feasible tool.

4.1.2. Facilitative measures

Non-party measures need not be punitive by nature and instead can be much more fadlitative and
indusive of non-parties. Haites, Yamin, and Hohne (2013) suggest a provision for non-party recog-
nidon wheme a country with equivalent measurement, reporting and verification (MRV) and financial
commitments can make a request tothe COP to berecognized under the treaty. If accepted they would
be expected to meet their proposed targets and gain access to flexibility mechanisms and arbon
markets under the agreement. The development and use of carbon markets would appear to be a key
incentive for US participation given their insistence upon their indusion within the Kyoto Protocal
and continued advocacy for market-hased mechanisms. Howewer, such fadlitative measures rely on
the consent of the president. If a future president is the eason for withdmwal from the agreement,
then they are unlikely to want to engage through such facilitative provisions. Accordingly, facilitative
measures are unlikely to be useful in managing a non-party US.*

Different non-party provisions, both punitive and facilitative, couldbe combined for flexibility and
maximum effectiveness. For example, mixing border tax adjustments with non-party recognition and
incentives would encourmge non-mtifying parties to adopt comparable measures and request recog-
nidon so a5 to avold trade restrictions and make the most of potential commercial oppotunites. A
carmt and a stick together will be more effective than either alone. One example of this in practice
would be the 2013 Minamata Convention on Meraoy which under Article 6(b) prohibits the trade of
mercury with non-parties unless they provide certificaion proving that they meet the provisions on
Articles 10 and 11 on sound storage and the protecion of human health and the environment. A
similar arrangement with the measures outlined abowve could both allay competitiveness concems
for Parties under a treaty without the US and stll allow for the US to effectively engage despite a
TON-Party status.

4.2. Facilitating bottom-up US action

A multilateral agreement is inherently a legal contract between nation states. This excludes the direct
legal involvement of subnational actars such as states, cities, and local governments. Howewer, there
are other ways of incormpomting subnational actors into an agreement. These range from the
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recogniton of actions and mitigation measures by subnational and non-state actors through todirect
financial connections

4.21. Subnational facilitation

One way to involve subnational actors is to employ an intemational framework for recognidon and
fadlitation. Linking the multilateral UNFCCC regime to subnational and non-state actions could
helpall three to realize their potential (Betsill etal., 2015). Since this requires litte tono legal or finan-
dal engagement or respurce expenditure it is the easest and most politically feasible way of engaging
subnational actors within a non-ratfying US. Technically, registres already exist that officlally and
publidy record the actions of subnatonal and non-state actors. These include the carbonn climate reg-
istry and the Non-State Actor Zone for Climate Action (NAZCA), both of which have recorded the
initatives of US cites, states, and companies. However, simply recording actions is not enough to
encourage policy diffusion and upscaling of best pmctice. Chan and Pauw (20 14) advocate for a com-
prehensive ‘global framework for climate action’ that will have numerous functions including the
maobilization of new or improved initiatives, recording initiatives into a publicly available register,
and conducting a pedodic eview of the effectiveness of different initiatives. The aim of such a frame-
work would be not only to recognize subnational initatives, but also steer and orchestrate them
towards greater ambition and effective implementaton.

Yet, there is no guarantee that such a platform would be effective. It could be argued that there is
aleady sufficient knowledge of subnational acions within the US, particularly through intemational
networks such as Local Governments for Sustainability (HCLED) and the C40. The use of benchmarking
and pedodic review, while useful, does not alwaysensure compliance or diffusion. Going beyond facili-
tation towards more tangible financiallinks isone way to more strongly embed and ald subnational US
action in an international agreement.

4.22. The subnational market link
‘While states in the US and subnational actors cannot directly ratify a multilateral agreement, they
can still be involved by way of markets and finandal ransactions. A 'subnational link' could indude
both a project-based financing flexibility mechanism targeted towards subnational actors and access
to international carbon markets for subnational actors. The former could be an expanded and
improved CDM geared towards aiding subnational entities in meeting their commitments
{Leffvre, 2012). Directing financing channels and the leveraging of private finance through this
mechanism could further accelemte subnational mitigatdon (Lefévre & Wemaere, 2009). The latter
measure could simply be an option to allow for subnational actors in non-parties to access inter-
national catbon markets by connecting thelr own carbon pricing schemes and directly tmding cer-
tified permits on the international market. Unlike in cwrrent droumstances for parties using the
Eyoto ETS, the permits would acoue to the state or implementing subnatonal actor, instead of
the national government. This system could be used for parties as well as non-parties through
the use of harmonized inventories.

One requirement would be that subnational entities within non-parties to the agreement meet
MRV standards in order to maintain a robust market price as well a5 to ensure that ther contributions
to national targets are appropriately accounted for. Thus, a key starting point would be establishing
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commaon MRV and accounting methodologies to allow for harmonized inventories between the mul-
tiple levels of governance (Corfee-Morlot et al., 2009; Hoomweg, Sugar, & Gomez, 2011). There are
already tools for inventories that allow for the break-down of carbon drivers and emisdons (Lefévre
& Wemaere, 2009), which could be widely and costeffectively adopted (Hoornweg et al, 2011). A
CDM-typefinandng mechanism is unlikely to be useful as climate financing is targeted towards devel-
oping countries. Multilateral financing for non-party subnatonal actors in developed countries (the
US) would be politically rejected. Allowing subnational actors in non-parties to access and use inter-
national carbon markets and build other market-based linkages is the only feasible form of a subna-
tional financial ink.

Since states drve and ploneer federal-level policy, a subnational market link which empower states
and assists state-level action could create feedback which drive the adoption of federal-level dimate
legislation, as depicted in Figure 2. The first reinforcing feedback loop (R1) visually depicts how
upwards policy diffusion and political pressure from states droves US multilateral engagement,
which in turn leads to further investment and finandng towards the sibnatonal link as international
actors see the positive effects. The second virtuous cycle (R2) illustrates that as state actors gain from
access to markets, fimandal resources, and paolicy diffusion they become institutionally enmeshed
and demand mare from the link.
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5. Is Paris US-proof?

Giiven the existing options for addresing US non-party status is the cument Pars Climate Agreement
likely to be able to effectively cope if the US withdraws from the treaty or does not legally adopt it?
Unfortun ately for now the answer is no. Mone of the tools outlined in the previous section is men-
tioned in the Paris Agreement. As noted previously, the Pars Agreement is explicitly facilitative and
non-punitive and provides no provisions relating to non-parties (nor does the UNFCCC)

‘While there are provisions for involving subnational actors under sections IV and V of the COP2Z1
decision, these are weak and superficial. For example, paragmph 135 simply invites different non-
state stakeholders to xale up existing actions and register these via the NAZCA platform. Artide & of
the agreement outlines mechanisms for cooperation, including market-based mechanisms. Under
Article 6 market mechanigns are not directly mentioned, but instead referred to as ‘internationally
transferred mitigation cutcomes’. Paragaph 3 stpulates that these internation ally transferred mitiga-
ton outcomes will beused to meet nationally determined contibutions (WDCs) under the agreement
and ‘shall be voluntary and authorized by partidpating Parties.’ The direct reference to partidpating
Parties and the linking of market mechanisms to achieving pledges under the agreement would pre-
dude the involvemnent of non-parties and submational actors within them. Paragraph 4(bj outlines
that the aim of the sustainable development mechanism under the agreement is ‘To incentivize and
fadlitate participation in the mitigation of greenhouse gas emissions by public and prvate entities
authorized by a Party’. Article &6 currently only enables Parties with NDCs to participate in market-
based and other mechanisms Amendments to the agreement would be necessary to allow for the
use of a subnational market link to a non-party US Aside from Article 6, Article 28 specifies that with-
drawal from the agreement can only take place 3 years after entry into force for that party. If the Paris
Agreement enters into force just priorto a Republican president it could delay theirintent to withdmw.
But this would be short-lived, lasting less than one presidental term, and could be circumvented by a
president simply withdrawing from the UNFCCC which would result in an antomatic withdrawal from
the Parls Agreement.

The Pads Climate Agreement cannot be considered US-proof: none of the tools to manage a non-
party U5 have been enshrined into the text. The Paris Agreement is reliant on the will of the existing
Preddent and good intentions of future presidents. It should also be noted that the agreement only
establishes a ‘fadlitative’ and ‘non-punitive’ compliance mechanism under Artice 15. i a future Pre-
sident was to abolish domestic executive measures such as the Clean Power Flan, it would likely lead to
the US missing its proposed targets and damaging the legiimacy of the Pars Agreement. Even if a
future Republican executive chooses to stay party to the Parls Agreement there is gill no way of effec-
tively handling intentional non-compliance. It is a scenano which could be just as damaging asa US
withdmwal.

If the Pars Climate Agreement is to effectively deal with a non-party US then amendments to the

agreement will be necessary. While the Paris Agreement can be amended through a three-quarters
majority wote as per Article 22, sich a move faces political obstacles. Parties have trmdidonally been

unwilling to amend existing legal instruments for fear of ‘reopening’ agreements and allowing for a
flood of new proposak. However, some amendments, such as the 2012 Doha amendments to the
Eyoto Protocol, have been previously agreed to by consensus. Second, amendments are only
binding upon those Parties which accept them. Non-universal adopton of amendments could lead
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to a legally confusing scenado. However, this was a common practice under the Montreal Protocol
with subsequent amendments often not incurdng universal ratification. While the eform of the
Pads Climate Agreement to allow for mechanisms to address a non-party US faces challenges, it is
feasible.

6. Architectures for managing a non-party US

The suite of tools for addressing US non-party status can be combined to craft different approaches.
This section will explore two broad models: (a) theexdsting pledge and review system of the Paris Agree-
ment amended toallow for subnational market link and (b) a carbon budget inclusive of non-party sub-
national actors with more stringent non-party measures.

6.1. Amending the Paris Agreement

The existing pledge and review system of the Pads Agreement could be amended to increase its resili-
ence to a non-party US. As noted, facilitative non-party measures would likely be useless and punitive
measures appear highly unfeasible. The only feasible and effective option would be to establish a
market link to subnational actors in non-partes. This would require amendments to Artide & and
the development of further mles under future COF decisions This could allow for subnational states
in the US to join carbon markets and efforts outside the US. This could encoumge bottom-up action
in the US, both helping to heighten climate action domestically in the US and aiding subnational
states like Califomia to lobby and pressure the fedeml government. While such a market link could
help to functionally inwolvea non-party US, itis debatable how much it could help maintain the legit-
macy of a Farls Agreement without federal-level US participation.

6.2. An alternative to the Paris Agreement

An alternative to the US-vulnemble Paris Agreement is the scenardo of ‘Exclusive Critical Mass Govern-
ance’ {BCMG). Thisisa model whereby a amall but powerful group of major emitters{most likely the EL
and China) go ahead and forge their own semi-global agreement without US partidpation. Ttis similar
to my previowly proposed model of ‘Critical Mass Govemance' which was intended to allow for US
legal participation in an effective climate treaty (Kemp, 2015a). This propesal could be thought of as
‘Indusive Critical Mass Governance’ in contrast to the ECMG model outlined here, as both attempt
to aaft effective dimate architectures, but one does so with US legal partidpation and the other
without. Both rely on a plurlateral logic that an agreement can start narrow-and-deep and broaden
in membership and deepen in substance over ime (Kemp, 201 5a).

In this case, a coalition of parties could forge ahead and create an ambitious top-down framewaork
based upon a carbon budget model. Fears over carbon leakage have little to no empddcal basis
{Branger & Cuirion, 2014) and any potential leakage could be addressed through punitive non-party
measures such as BTAs. The agreement would also utilize the subnational market link in onder to
allow for greater cost-effectiveness by maximizing mitigation oppottunites while maintaining ties
with the US. In that case, the participating subnational entities would need to have both requisite
MRV standards as well as take targets in line with their fair share under the arbon budget. Pedodic
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review via a framework for subnational actors could help ensure this and facilitate compliance. If the
carbon budget was able to incorpomte enough subnational actors from non-parties, it could develop a
large degree of participation despite limitations in national actor numbers. Within this scenario the
idea would be that the pressures of subnational action and trade restricions would eventually push
the US to ratify it. This approach has some resemblance to the ‘climate club’ proposal of Victor
(2011) but differs in its use of a arbon budget, inital excludon of the U5, and use of non-party
measures paired with a subnational financial link.

The implementation of BECMG in its purest form faces a number of potent political and technical
obstacles. First and foremaost, it would require strong leadership from China and/or the EUJ, neither
of which cumently appears willing to do so. China, in particular, has made it abundantly dear
through official statements and submissions that it expects developed countries to take the lead in
mitigation acton. China, while capable, appears largely unwilling to take a leadership role before
the US. Based on this, China would be unlikely to participate in any agreement that lacks US legal
participaton.

Yet the domestic actions of China often do not match its intemational rhetaric. The ambitious
domestic policies of China have been driven by domestic co-benefits such as reducing air pollution,
improving energy security, and gaining an economic advantage in the renewable energy industry
(Teng & Jotzo, 2014). This string of strong domestic actions has intensified with China recently
announdng the creation of natonal emissions trading scheme beginning in 2017 and the
banning of new coal mines until 2019. Thus, it is not out of the question that China may take
a strong leadeship role based on perceived domestic benefits and choose to forge ahead without
the US. The likelihood of this extending to approaches as dmstic as trade measures appears
highly unlikely.
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As shown in Figure 3, trade restricions can encowurage greater willingness to coopemte as the
affected party wishes to alleviate economic losses. If the impacted party decides to reengage
then a reinforcing feedback is created as the power of penalties inaeases with more countries
joining the agreement (R1). However, trade measures would likely togger diplomatic and econ-
omic retallations. This tight balancing feedback (B1) deters such acion, particularly by major
developing countdes such as China who have previously been unwilling to discuss trade restric-
tions under the UNFCCC (Aakre, 2014). Second, and most importantly, the Paris Agreement has
already been established and the creation of a second international framework is now a forlorn
hope. Third, the UNFCCC works by consensus and therefore decisions over entry into force
requirements, non-party measures, and the bmader architecture would need to be agreed to by
all parties (Howi, Skodvin, & Aakre, 2013). While there are legal opportunities for the UNFCCC
to adopt voting, which could allow for such a plurlateral approach, these appear cumently unfea-
sible (Kemp, 2015b). As Hovi et al. (2013) argue the anly options would be for such a coalition and
legal framewaork to be developed outside the auspices of the UNFCCC. While this appmach seems
unfeasible for now it could become the basis of a future deal between China and the ELJ cutside of
the UN. It could provide an effective way of marginalizing the US and addressing leakage con-
cems, whilst encouraging their longer-term reengagement. In any case, such ideal architectures
are important to keep in mind as benchmarks for how an ageement could be desgned to
address a non-party US

7. Conclusion

While the US is likely to ratify the Parks Agreement via a presidential-executive agreement, there is
nonetheles a real threat of US non-ratification or withdrawal under a future president. Having safe-
guards in place to deal with such a problem is a wise, precautionary approach with few trade-offs.
Yet cumently the Paris Climate Agreement has no non-party measures, of ways of including subna-
tional actors within non-parties. It is entirely vulnemble to US withdrawal and non-parties in
general. A non-party US could lethally wound the Pads Agreement, yet it is completely unprepared
for such an ocourrence.

Amendments to Artide 6 to allow for the involvement of subnational actors in non-parties is one
feasible way forward to help US-proof the Paris Agreement. This is unlikely to be enough todrive reen-
gagement by the 115 or save the legitimacy of the Paris Agreement. Truly effective management of a
non-party US is likely to require the unfeasible stmtegy of punitive measures and a semi-global
apprmach, as embodied in the Exclhsive Critical Mass Govemance maodel.

The Pars Climate Agreement has been shaped towands the preferences and droumstances of the
US. Failure to consider the posdbility of the US being a non-party in the future would be a fatal
mistake. A mistake, like the KEyoto Protocol before it, could jeopardize the legiimacy and effec-
tiveness of the agreement. The tools exist to help ensure that the Parls Agreement can opemte
without the U5 although it may not be enough. The world may need to learn the lesson that
relying on the good will of one president is short-sighted. Environmental agreements will only
succeed in the long term if they take serlously the threat of non-parties, particularly if they are

SUPETPOWETS.
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Chapter VII: Discussion

This discussion chapter brings together the different insights explored in this
thesis to propose two alternative governance models, directly addressing the central
research questions outlined in Chapter 1. Both models of CMG are plurilateral approaches
to managing US participation in environmental multilateralism. Inclusive CMG uses
institutions and plurilateral treaties that allow for the US to contribute to leadership where
they can. Exclusive CMG employs treaties and institutions that are designed to operate
by coalitions of the willing that preclude US participation initially. These two CMG
models are derived from a theoretical perspective focusing on system dynamics and
feedback analysis. A conceptual framework for analysing how a transition to these
different forms of governance can be achieved is constructed. The implications of both
the CMG theory and conceptual framework are explored and the feasibility of each of the
CMG models occurring is investigated. The chapter concludes with a brief analysis of
what the theory and framework mean for the framing debates on participation in Chapter
I. A version of this chapter has been accepted for presentation as a conference paper at

the 2015 ESG Canberra conference

7.1 Tying Together the Threads: A Choice between Two Governance Models for
Addressing US Participation

A common thread throughout this thesis is that there is a fundamental choice for
conducting environmental governance that addresses US participation: the system must
either be constructed to allow US legal participation in the short term, or built to bypass

it. This means that there are two different answers to the first research question on how
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to address US participation whilst maintain regime effectiveness: the governance model
must be clearly designed to function either with the US, or without it. The first can be
thought of as ‘inclusive CMG’ and the second as ‘exclusive CMG’. In relation to the
second question on how to enable such governance models, it is clear that the enabling
reforms at treaty, institutional, and decision-making levels depends on the desired
strategy. An effort to construct a system that operates effectively with the US has different
reforms in comparison to one that attempts to work without the US. There are two
separate answers for each research question: inclusive CMG addresses effective
international environmental governance with the US and exclusive CMG governance

without the US.

The first model is embodied in the UNEP Unknown scenario of Chapter Il and
the CMG model approach of Chapter V and has been termed inclusive CMG. For treaties,
legal participation can be largely achieved through variable geometry, as argued in
Chapter V and aided through the use of voting. For an institution like UNEP, it is either
a matter of organisational reform to increase effectiveness without an alteration of form
that would require ratification (UNEP Unknown) or waiting for US domestic

circumstances to change (incremental upgrade).

The second model is built on the Critical Mass WSDO from Chapter I11, combined
with both layered voting and the multi-level carbon budget treaty structure of Chapter V1.
In contrast to the previous option, it will be termed as exclusive CMG. The name denotes
a strategy that does not openly attempt to allow for US legal participation and is prepared
for its exclusion. These different reforms share a rationale and are also synergistic. A
2015 treaty operating under an exclusive CMG structure could easily engender a backlash
by the US. Having an accompanying critical mass WEO would make the larger

environmental regime more resilient to such a backlash, since the institution would
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already not be reliant upon US funding. Combining the different reforms in this model
constructs a more resilient approach by partially nullifying the possible negative feedback
of US economic and political retaliatory measures. With this in mind, it is more
appropriate to view the two different governance models as packages of connected
institutional reforms enabling a specific multilateral approach, rather than simply two

different sets of attitudes towards US participation.

This thesis has critiqued the existing modes of environmental multilateralism and,
in doing so, has proposed that in order to address the issue of US ratification and
participation there is a need for a paradigm shift. The shift is one away from global
package deals based on consensual, interlinked negotiating and towards a more
plurilateral method. Both are applicable to treaty design (the 2015 climate agreement) and
high-level institutional reform (UNEP). This idea is an explicit and logical adaptation to

a multipolar world that is not characterised by a clear hegemon.

Semi-globalism is possible because the world is no longer reliant upon a single
dominant actor, and thus success depends on instigating a critical mass of action across a
constellation of actors. An inclusive CMG approach is viable, since the more fragmented
architecture can accommodate a variety of interests (Sugiyama and Sinton 2005) and
therefore a greater diversity within coalitions of the willing, across different issues. A
change in international norms and decision-making rules is central to allowing
environmental multilateralism to make use of multipolarity and in turn better cope with

the conundrum of US participation.

The next section will provide a theoretical underpinning to both of these models
of governance and an argument as to why they both could, in light of precedent and
theory, function effectively. The common thread of initially having non-universal

participation in institutions and legal instruments that then grows in numbers and
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effectiveness can be drawn together under one coherent theory: a theory of CMG.

7.2. A Theory and Analytical Framework of Critical Mass Governance

The best way to address US participation (and make use of multipolarity) is to enable
and encourage treaties and institutions to operate initially with a ‘critical mass’ of
countries that will expand over time. This could be done in a decentralised fashion on
specific issues (inclusive CMG) or as a strictly semi-global endeavour (exclusive CMG).
The concept of a critical mass in socio-dynamics refers to a threshold number of adopters
that, when reached, results in a legitimate and self-perpetuating form of collective action
(Ball 2004). Notions of critical mass and the critical state were first identified in physical
systems, but have been found in numerous complex systems including human ones,
leading some to speculate that they are ‘ubiquitous’ phenomena (Buchanan 2001). This
critical mass dynamic appears to be applicable to the realm of international politics and

environmental multilateralism.

While most current environmental treaties are working by a broad consensus style,
historical precedents suggest that international cooperation often functions via a critical
mass dynamic. The General Agreement on Tariffs and Trade at its inception was a
plurilateral coalition that was born from the failure of the International Trade
Organisation, which exemplified an attempt at the global deal approach (Urpelainen
2013). The original grouping of countries was a limited coalition of the willing which

excluded many states but grew in both membership and power over time before
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transforming into the World Trade Organization (WTO).® The UN itself, as well as the
most successful example of an environmental regime, the Montreal Protocol, took a
similar path of broadening membership over time (Hoffmann 2012; Brenton 2013). The
Montreal Protocol made use of substantial amendments over time to drive an increase in
membership and strengthening of substance. Yet these institutions were created in a time
of US hegemony, and all of them had the support and directional leadership of the US
from the outset. Nevertheless, it is likely that the notion of CMG is just as suited to the
new geopolitical conditions. Oliver et al (1985) demonstrate that the likelihood of
achieving a critical mass is contingent upon the heterogeneity of a group. In the case of a
multipolar world, the wide distribution of power is an advantage that results in a greater
range of possible geometries and coalitions of the willing that could achieve a critical
mass. The applicability of a critical mass approach under modern political conditions is
evident in the abundance of recent proposals based on critical mass ideas (Urpelainen

2013; Falkner et al. 2010; Sugiyama and Sinton 2005; Low 2001; Christoff 2006).

A number of critical mass-type proposals have been put forward, particularly for the
climate regime, but they have lacked connections or theoretical underpinnings. These
proposals include the idea of taking a ‘building blocks’ approach to the negotiations
(Falkner et al. 2010) as well as aiming to have a ‘big dream’ or goal that is preceded by
numerous small wins (Urpelainen 2013). The central idea in both proposals is that small
agreements and victories can showcase the virtues of cooperative action and build
political momentum. Similarly, Sugiyama and Sinton (2005) advocate for an ‘orchestra

of treaties’ where groups of countries with similar interests work together through

% It should be noted that the WTO is relatively exclusive and requires parties to apply to join, rather than
being able to simply adopt it. This has made the approach of steadily growing in membership over time a
natural trend.
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plurilateral treaties on specific issues such as zero emissions technology. The rationale is
that key coalitions can demonstrate ‘the technological and political feasibility of some
climate policies’ (Sugiyama and Sinton 2005: 66) and entice others to join, resulting in
expanding participation over time. Christoff (2006) argued that the second commitment
period of the Kyoto Protocol should focus on building climate coalitions of the willing
and compliance amongst them, rather than trying to re-engage the US. The rationale is
resonant with other proposals: coalitions of the willing can showcase the benefits of
cooperation and lead to ‘medium-term economic, social and ecological benefits’

(Christoff 2006: 859).

Such critical mass ideas have been put forward not only for the climate regime, but
for trade as well. Low (2001) has advocated for a form of “critical mass decision-making’
in the WTO, where smaller deals could be negotiated on the basis of majority voting. Low
links the notion of critical mass dynamics with the use of voting, just as this thesis
postulates that decision-making change can act as an enabler for CMG. However, there
is a point of divergence with Low’s idea, as he suggests that such critical mass deals
should start by consensus. This is a provision that could prove problematic, as any state
could simply veto the adoption of any critical mass deal that might threaten their interests.
Low’s analysis focuses only on decision-making in a single institutional context and, as
with the other proposals, is not situated in a wider theoretical context. In this thesis, the
integration of various CMG-based proposals with the insights into critical mass dynamics
from international relations, sociology, constructivism and economics allows for the
formulation of both a theoretical underpinning and conceptual framework for the idea of

CMG.
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7.2.2 Critical Literature: Exploring the Critical Mass Idea across Different Fields

The notion of critical mass change in political environments originated from the
sociological study of collective action. Critical mass theory on collective action began in
earnest with a series of articles by Oliver and Marwell during the 1980s (Oliver et al.
1985; Oliver and Marwell 1988; Marwell et al. 1988), culminating in a book on the
subject in 1993 (Marwell and Oliver 1993). Their central thesis is that collective social
action usually requires only a small number of highly interested and resourced actors to
take initial actions and cover start-up costs before other less concerned or resourceful
members join and widespread collective action is induced (Marwell and Oliver 1993;
Oliver et al. 1985). This is especially true in the case where costs decrease with increased
contributions (an accelerating production function), thus lowering the incentive to free-
ride over time (Oliver et al. 1985: 547). Greater heterogeneity in the group (Marwell et
al. 1988) and connectivity of actors (Oliver and Marwell 1988; Kim and Bearman 1997)

increase the likelihood of the critical mass phenomenon occurring.

Others have built upon this theory and expanded its basis and application. Macy (1990)
reformulates the theory as a learning model whereby cooperation is moulded by social
sanctions and responses, thus providing a constructivist twist on the original model, which
was based on rational actors. He found within the learning models that the same
phenomenon occurs, but the key in creating the critical mass is not the potentially low
economic returns on start-up actions, but overcoming initial social costs and stigma
(Macy 1990: 809). Despite these advances, the theory has mainly been applied to

communications studies or in a piecemeal fashion (Oliver and Marwell 2001).

The theory of the critical mass has not been applied in international relations or
environmental politics. It provides clear economic and sociological underpinnings for a

theory of CMG in the realm of international environmental politics. This is especially true
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since the theory of collective action is not solely based on the domestic setting. The theory
of the critical mass can reasonably be applied to state-based behaviour, which is logical

given the existing notion of ‘bandwagoning’ within the field of international relations.

The idea of bandwagoning within international relations is particularly pertinent to the
concept of CMG, since it is based on nation states. It is a concept that has a long history
in international relations, with ideas of contagion and ‘domino effects’ permeating
diplomatic practice for decades (Schweller 1994). Bandwagoning was originally used in
studies of alliance formation affiliated with the neorealist school of thought. Waltz (1986)
originally referred to the twin opposing behaviours of balancing and bandwagoning. The
traditional conception was that states either come together to balance power against a
greater threat, or ally with the greater threat in order to avoid conflict (Walt 1987;
Schweller 1994). Schweller argues that bandwagoning had been misrepresented and that
‘the aim of balancing is self-preservation and the protection of values already possessed,
while the goal of bandwagoning is usually self-extension: to obtain values coveted’
(1994: 74). Schweller puts forward a ‘balance of interests’ theory to explain the
prominence of bandwagoning behaviour (1994: 100). This theory suggests that some
states covet potential gain more than what they already possess and can be categorised

according to these difference in desires.

Schweller uses a typology of different animals to categorise states. Lions are great
powers that are satisfied with the status quo and want to protect it, while wolves are
revisionist states — great powers that want to see a change in the international system.

Jackals are weaker'® states that prioritise the extension of their values over protecting

10 “\Weaker’ in this case means relative to great powers, not that these actors necessarily lack
power in an absolute sense.
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what they already possess, while lambs are weaker states that simply want to keep what
they already have. Lambs and lions seek to maintain the status quo, while wolves and
jackals desire change. Taking the case of World War 1l as an international example: the
UK could be seen as a lion seeking to preserve the international order; Germany was a
wolf that sought to change the status quo to its own ends through conquest; Italy and
Japan were jackals who followed the lead of Germany; and states such as Australia or
Belgium can be classified as lambs, whose predominant concern was maintaining their

existing wealth and survival.

All four of these classes engage in bandwagoning behaviour, and on this basis
Schweller constructs a range of different bandwagoning scenarios: a domino effect
happens due to an external force being spread throughout geographically or socially close
states; ‘piling on’ occurs when the outcome of a situation or war has already been
determined and states wish to earn a share of the spoils; ‘jackal bandwagoning’ involves
lesser powers who favour a status change following the leadership of a revisionist wolf;
and ‘wave of the future’ bandwagoning occurs when states join a cause since they see it
as an inevitable point of progress (1994: 92-99). All of these forms involve states acting
out of a desire to profit. For Schweller, balancing and bandwagoning are driven by very
different motives: the former is defensive in nature and the latter is fuelled by the desire

to actively increase profit.

Scholars have used bandwagoning to explain numerous behaviours, including the
efforts of the EU to create common defence and security policy (Cladi and Locatelli 2012,
2013) and the possible reaction of states to American unipolarity (Walt 2009). It has also
developed a growing empirical basis. Sweeney and Fritz (2004) have demonstrated that,

historically, great powers have been more likely to engage in bandwagoning rather than
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balancing behaviour. Accordingly, bandwagoning, as a common dynamic amongst states,

has been repeatedly observed, studied, and explained theoretically.

Bandwagoning is essentially the same as the critical mass phenomenon: once a certain
threshold of power is reached, others will gravitate towards the expanding sphere of
influence. While the theory of the critical mass justified this behaviour primarily on the
basis of decreasing costs (socially or economically), bandwagoning explains it as an
interest-based phenomenon driven either by security concerns (Walt’s formulation) or the
expectation of profit (Schweller’s formulation). Like the theory of the critical mass,
bandwagoning studies have overlooked the realm of environmental multilateralism and
instead remained largely focused on conflict and security. On the few occasions when the
idea of bandwagoning has been drawn upon within the field of environmental politics, it
has been focused on how different issues can attach themselves to (bandwagon onto) the
climate regime in order to create greater relevance and resources (Jinnah 2011; Conliffe
2011; Wapner 2011), or how the climate justice discourse could do the same, by
bandwagoning onto the already established human rights regime (Nicholson and Chong
2011). This application is more of an example of strategic linking rather than an
exploration of bandwagoning behaviour between nation state actors. Bandwagoning
studies are not the only field of research from international relations that has drawn upon

the critical mass phenomenon.

The idea of ‘norm cascades’ within international institutions is an example of an
international relations theory that describes a critical mass dynamic and has been applied
to environmental issues. Norms are generally defined as socially accepted forms of
appropriate behaviour for actors (Finnemore and Sikkink 1998: 891; Katzenstein 1996).
The notion of norm cascades revolves around explaining how norms form and spread

(Sunstein 1996; Finnemore and Sikkink 1998). It relies upon the constructivist notion that
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state interests are socialised and not predetermined; the interests of states are largely
shaped by the cultural environment (Wendt 1992; Klotz 1995). In their theory of a norm
life cycle, Finnemore and Sikkink (1998) posit that norms are created by norm
entrepreneurs (norm emergence) and spread like a contagion (norm cascade). Once a
critical mass of actors recognise the norm as appropriate, it is accepted as taken for
granted behaviour and legitimised (internalisation). The rationale for the norm cascade
process varies, but is likely ‘a combination of pressure for conformity, desire to enhance
international legitimation, and the desire of state leaders to enhance their self-esteem’
(Finnemore and Sikkink 1998: 895). Norm cascades and dynamics are essentially critical
mass phenomena. Harrison has applied the norm life cycle model to the idea of liberal
peace, finding that ‘liberal peace may begin to generate powerful socialisation effects
once a critical mass of liberal democratic states has emerged in the international system’
(2004: 521). The ‘norm life cycle’ has also been successfully applied to international
environmental governance. Hoffmann (2012) employed the norm life cycle framework to
explain the spread of the norm of universal participation in environmental treaties. This
norm was established in the Montreal Protocol negotiations and then transmitted to the
UNFCCC. Norm cascades rationalise the critical mass behaviour of norms as a

phenomena driven by peer pressure.

Norm cascades, bandwagoning and the theory of the critical mass all examine critical
mass behaviour amongst large groups of actors, and explain it on the basis of perceived
political, social and economic costs and benefits. A second characteristic that unifies these
disparate theories and previously mentioned critical mass proposals is a belief in state
actions being driven by feedbacks. Critical mass behaviour is, at heart, a phenomenon of

feedbacks.
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7.2.3 CMG: A Theory and Analytical Framework of Feedbacks and an Application to
Climate Change

The highlighted theories all rely on positive feedbacks that can create a critical mass
dynamic. Schweller (1994) notes that while balancing behaviour is a form of negative

feedback, bandwagoning is a positive feedback:

‘Bandwagoning dynamics move the system in the direction of change. Like a ball rolling
down an incline, initial success generates further success, not greater resistance. In the

language of systems theory, bandwagoning is a form of positive feedback’ (1994: 92).

Similarly, norm cascades can be seen as a positive feedback that amplifies change over
time as the new norm spreads. A critical mass can create both a feeling of solidarity
among a plurilateral group and political momentum for others to join. Indeed, Macy
argues that solidarity is a consequence, but not an initial driver, of critical mass action
(1990: 809). All of the critical mass proposals for the climate regime also rely on some
notion of a positive feedback occurring: countries would see the virtues of cooperation
and further action would ensue. All of the ideas from the different literature discussed
here are examples of positive feedback: bandwagoning and previous critical mass
proposals identify a political positive feedback, norm cascades an ethical one, and the

theory of the critical mass an economic and social one.

The operation of these feedbacks relies on the perceptions of costs and benefits. As
Davenport (2006) argues, ‘A leader’s willingness to lead depends on its expected costs
and benefits from an effective agreement, including the costs to manipulate other states’
preferences’. This view is, in turn, shaped by norms and issue framing (Wendt 1992;
Freedman 2013). The cost-benefit calculation of the US and other states will rely upon
underlying values and ideology, which in the case of the US is based on a belief in

individualism and the free market (Davenport 2006). For climate change, and most other
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environmental problems, issue framing is acting as a negative feedback. The traditional
framing of environmental issues has stressed the risk of free-riding, compliance costs and
leakage rather than the benefits of regulation and first-mover advantages. Traditionally,
environmental problems have been framed as ‘prisoner’s dilemmas’, where due to the
cost-benefit ratio and uncertainty about the behaviour of others, individual defection
becomes the rational strategy but not the collective optimum outcome. This prisoner’s

dilemma framing has helped prevent the formulation of a critical mass dynamic.

The prevalent framing of state action on environmental issues has been in terms of
free-riding and high domestic costs. Many scholars have stressed the importance of wide
participation in markets’ instruments and treaties due to two related fears: free-riding and
leakage (Barrett 2003; Barrett and Stavins 2003; Aldy et al. 2003; Bodansky and Diringer
2014a). However, these fears lack a strong empirical foundation and are not grounded in
observed reality: it is a normative fear based on expectations rather than a proven fact.
Framing determines which issues on the agenda are recognised and what norms and
actions are mobilised (Finnemore and Sikkink 1998). Concerns over free-riding are the
main negative feedback against plurilateral or unilateral environmental regulation and the

primary argument against the notion of CMG in general.

Free-riding is the concern that regulation will result in a loss of competitiveness for
those who take strong actions. Free-rider non-acting states will not incur the cost of
regulation yet will benefit from the collective actions of others. It is feared that this will
undermine the intended environmental outcomes. For climate change, this is embodied in
debates over carbon leakage. Yet the majority of studies of carbon leakage are ex-ante
model-based simulations, have had mixed results and do little to support the claim that
free-riding occurs in reality. In one of the few studies based on empirical observations,

Reinaud (2008) found that the EU-ETS had not resulted in any noticeable leakage in the
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cement, steel or aluminium industries. Similarly, the fourth assessment report of the IPCC
(2007) concluded that carbon leakage resulting from the Kyoto Protocol was negligible
in an economy-wide sense. Most ex-ante modelling studies have estimated leakage rates
of 5-20%, while ex-post econometric studies have not observed any statistically

significant rate of carbon leakage (Branger and Quirion 2014).

The argument for not acting because of the risk of free-riding is further undermined
once positive externalities and spillovers such as technology and policy diffusion enter
the discussion. Fullerton, Karney and Baylis (2011) argue that policies such as carbon
taxes could even lead to positive forms of leakage that produce greater emissions
reductions due to reactions by the market. Gerlagh and Kuik (2007) constructed an
economic model to illustrate that with even moderate levels of international technology
diffusion for renewable energy, carbon leakage becomes negative; the anticipated spread

of new technologies is more powerful than the leakage of carbon between countries.

Spillover effects and positive leakages are less frequently discussed but perhaps are of
greater importance. A substantial amount of literature and evidence, particularly on
climate change, suggests that actions by one country can easily produce positive
externalities and lead to the diffusion of policies and technology (Busch et al. 2005; Tews
et al. 2003; Ovodenko and Keohane 2012). Progressive action by some could catalyse
virtuous behaviour in others and thus more than compensate for any potential free-riding
effects (Bosetti and De Cian 2013). As shown in Chapter VI, this is particularly true of
the US, where subnational action is often inspired by policies and ideas from other
countries. There may also be substantial first-mover advantages in developing
technologies and establishing industries and policies prior to a global market shift.
Leakage-mitigating actions, such as carbon border tax adjustments, could also be

beneficial (Zhou et al. 2010). Overall, there is a great deal of evidence to support the
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argument that positive leakage and spillovers will have a greater impact than leakage and
losses in competitiveness. As Biermann and Dingwerth (2004: 7) note, a large amount of
empirical evidence suggests that an environmental ‘race to the top’ thesis may very well
be more compelling than the conventional wisdom of a race to the bottom. Free-riding,
leakage and competitiveness, despite their dominance in the environmental multilateral
discourse, constitute a shared framing rather than a real, empirically verified
phenomenon. The concept of free-riding as a negative feedback against unilateral or
plurilateral action is normative, not economic. As it is normative, it can be changed,

particularly when enough positive feedbacks exist.

There are possible normative, political and economic positive feedbacks when it comes
to multilateral state behaviour, although the strength and prevalence of these feedbacks
will differ between issues. As CMG is a theory of feedbacks, a simple form of feedback
analysis provides a suitable analytical framework. When approaching any international
agreement, an analysis of the potential economic, political, institutional, normative and
environmental feedbacks can be used to see whether these feedbacks are strong and tight
enough to make a plurilateral approach viable. Table 1 summaries how these different
considerations can be drawn into a single novel yet simple analytical framework for
CMG. After each of the feedback areas has been examined, an informed estimation can
be made as to whether the environmental problem is likely to be suited to a critical mass

approach.
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Feedback Agreement

How immediate and visible are the environmental
Environmental

impacts?

How strong are the negative feedbacks of free-riding
Economicl1

and leakage? How strong are the potential positive

spillovers and opportunities for policy and technology

diffusion? Is this seen as a first-mover or free-rider

issue?

Is there the leadership of a lion and/or wolf? How do the
Political

other actors approach this issue?

How does the institutional structure enable or constrain
Institutional

plurilateral approaches?

Table 7.2: The CMG Analytical Framework

For climate change, all of the necessary positive feedbacks to create more widely

spread mitigation appear to exist. There are observed economic feedbacks in terms of

diffusion, lowering renewable energy prices and first-mover advantages, and normative

feedbacks have already been observed (Hoffmann 2012). The central issue is not how the

positive feedbacks allow action to accelerate, but how to create the initial critical mass.

Considering the large inequality in emissions and capacities (group heterogeneity) and

1 Note that normative feedbacks are partially reflected in the economic evaluation, since the
perception of costs and benefits is largely a matter of framing and norms. The idea of norm
cascades has been omitted for now due to the difficulty in analysing this for different regimes in

a comparable manner.
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close connectivity of actors through the UNFCCC, it appears that the climate regime has
many of the characteristics that encourage the creation of critical mass action (Centola
2013). The current lack of movement on climate mitigation demonstrates that the negative
feedbacks are currently dominant and have prevented the creation of a critical mass
dynamic. The dominance of the free-riding framing and related concerns can be seen both
in domestic debates on climate policy (such as resistance to cap-and-trade regulation or
the Byrd—-Hagel Resolution in the US) and in behaviour such as conditional international
targets.? This framing is driving balancing behaviour between the major powers. It is a
political negative feedback fuelled by a perceived economic one of free-riding and high
costs. Arguably, once the critical mass dynamic begins, belief in the free-rider framing
will be diminished as desirable positive feedbacks emerge. The next step is to explore
how this initial resistance can be overcome, allowing positive feedbacks and the critical
mass dynamic to develop. The conceptual framework outlined in the next section attempts

to do this.

12 One example of this would be the Australian 2020 emissions reductions targets, which offer a
higher conditional target if the requirement of strong, coordinated global action is met.
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Fig 7.1: A Conceptual Framework for CMG

7.3 A Conceptual and Analytical Framewo

v

rk for CMG

The conceptual framework for CMG presented in Figure 7.1 illustrates the

interplay between state interests, power and the dominant normative framing of particular

countries. It depicts how these factors lead to different group dynamics in terms of a
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stalemate, ossification of the regime (Depledge 2006) or critical mass action. The
framework is a combination of Schweller’s (1994) balance of interests and power
categorisation of states (x-axis), and the normative framing of climate action (y-axis). It
should be noted that the “first-mover’ framing in this case denotes not only a perception
of first-mover advantages but also the broader domestic benefits of environmental
regulation. This example of the conceptual framework is specifically applied to the major
powers in the climate regime; state placement would need to be reconfigured for

application to a different issue.

The categorisation of states is based on both their general geopolitical interests
and specific interests in relation to climate change mitigation. The US and EU are both
western powers that have helped mould and want to maintain the current neoliberal
international order; thus, they are placed to the far left of the x-axis. China and the other
major emerging economies (South Africa, Brazil and India) have a much clearer interest
in changing this broad international order and are placed on the opposite end of the axis.
Ranking by power is then used to categorise countries into Schweller’s animal system.
Data from the Composite Index of National Capability (CINC) from the Correlates of
War database has been used to rank countries in terms of their power.*2 China, due to its
high ranking in the CINC system, is classified as a wolf, and the US and EU as lions. The
remaining BRICs are designated as jackals and less powerful developed countries as

lambs.

Placement on the y-axis has been determined based on both the strength of
national mitigation efforts and country positions on the climate regime. Mitigation efforts

were judged by the latest analysis from Climate Action Tracker of intended nationally

13 See- http://cow.dss.ucdavis.edu/data-sets/national-material-capabilities
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determined contributions (INDCs) and national policies.* Country positions on the
climate regime have been assessed through analysing their national and group
submissions to the UNFCCC, specifically under Workstream | of the ADP on the
structure of the 2015 agreement. Both of these assessments, as well as the assessment of
power, are imperfect and relatively subjective judgements. The subjective and qualitative
nature of this framework is a necessary one, given that the judgement of country efforts
and power will always be a contest and by nature rely on subjective judgement. Effort,
power and positions on international architecture cannot be clearly quantitatively
expressed, but they can be accurately ranked by the mix of qualitative and quantitative

measures outlined above.

The position of the US is one that is quite clear regardless of the more subjective
judgements inherent in the framework. The US is a lion, the strongest great power of the
developed world. It is ranked second on the CINC and has a strong vested interest in
maintaining the existing geopolitical order, which it crafted and benefits from. It values
the protection of interests over self-extension and therefore lies towards the far left of the
x-axis. It has been hesitant to take strong domestic action on climate change (its
intentional NDC is significantly lower than the EU when based on a 1990 baseline),
particularly due to concerns over loss of competitiveness, thus placing it lower on the y-

axis in the position of a moderate to strong free-rider framing.

China is a revisionist wolf with an interest in challenging the political status quo,
and has a dominant first-mover framing by a small margin. The remaining BRICs are
jackals with a mixture of free-rider (India) and first-mover (Brazil) framings. The EU is

close to being a lion, as it has an interest in maintaining the status quo to some degree,

14 See- http://climateactiontracker.org/
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but also has less structural power than the US. It does have the strongest first-mover
framing of the different great powers due to its stronger domestic mitigation efforts.
Australia and Canada are lambs that do not have a great deal of power and have primarily
a defensive interest in a business-as-usual political order and an extreme free-riding
framing.®® This conceptual framework provides an overview of the current geopolitical
state of play in the climate regime. It illustrates the relative likelihood of different nation

states engaging in bandwagoning and balancing behaviour.

The conceptual framework is distinguished by three different zones of structural
behaviour. The upper third is the zone of critical mass movement, the middle is a
stalemate where there is little regression or progression, and the bottom third is a zone of
ossification where commitments and trust are likely to degrade over time. The centre of
gravity reflects the midpoint of the current positions of the different major powers, and
indicates the overall behavioural dynamic of the system at any given time. International
climate policy is currently in a stalemate, characterised by a moderately dominant free-
rider framing. This centre of gravity idea is borrowed from Purvis and Stevenson (2010:
17) who apply a similar emissions-weighted centre of gravity concept to their visual

depiction of national negotiating positions on climate regime structure.

Congruent with Grundig and Ward’s (2015) work on structural leadership, for a
critical mass dynamic to occur the structural power of actors in the critical mass zone
would have to be higher than those within the ossification area. The structural power of

the leaders must trump the laggards, the position of leader or laggard being determined

15 This is evident in the general regression of these countries in terms of climate mitigation
efforts. For Australia, this includes the acts of the Abbott government in abolishing the
Australian carbon tax. For Canada, this includes actions such as overshooting their first
commitment period target under the Kyoto Protocol and subsequently dropping out of the Kyoto
Protocol second commitment period.
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by state’s normative views on the problem: are they concerned about free-riding and
competitiveness, or do they pursue mitigation on the basis of domestic benefits and self-
interest in achieving first-mover advantages? In this conceptual framework (and as argued
in this thesis), the US has an important role as a lion but does not have a veto over
international action, nor is it necessary for the formulation of a critical mass. Given the
placement of powers within this framework, there appear to be two main forms of CMG,
both requiring a shift in norms by key states but differing in terms of the grouping and

movement of actors.

7.3.2 Bandwagoning Critical Mass:
A bandwagoning critical mass occurs when one or two of the great powers take

sufficient action to catalyse a semi-global alliance. The framework thus becomes
unbalanced with a number of countries in the critical mass zone, while others remain
significantly lower on the y-axis for a period. This transition is in line with the model of
exclusive CMG. Given that the US has its ratification straitjacket and a dominant free-
rider framing, it is not capable of demonstrating such drastic leadership. Leadership
would fall to either the possible lion of the EU or the wolf that is China. If led by China,
this is most similar to Schweller’s notion of jackal bandwagoning (1994: 93), whereby
the actions of a powerful revisionist state (a wolf), or a coalition, attract the wider support
of opportunistic jackals looking to profit and to enhance their placement in the
international order. Mitigation efforts are seen as a way of competing economically
through first-mover advantages and politically and normatively pressuring others or,
perhaps more likely, for domestic benefits. A bandwagoning critical mass led by the EU
would more likely be a form of ‘wave of the future’ (Schweller 1994: 96), whereby states
align with those undertaking progressive measures, since they see the shift as an
inevitable transition to decarbonisation. Jackal bandwagoning occurs with Chinese

leadership due to their close ties with other BRICs and ability to frame mitigation as a
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geopolitical opportunity. European leadership generates a wave of the future dynamic as
they are more likely to guard the existing geopolitical order and thus not appeal to the
profit motive of the jackals. They also lack the political power of China and are more
likely to rely on economic feedbacks to catalyse critical mass action. Arguably, this has
already occurred to some extent. Extensive solar feed-in tariffs by Germany and other EU
members since 2007 have drastically lowered the global price of solar photovoltaics,
leading to widespread adoption globally, particularly in China. Whether led by the EU or
China, or both, the bandwagoning effect is driven by the allure of political and economic

advantage.

7.3.3 Balanced Critical Mass:
A balanced critical mass refers to a transition that is not driven by a revisionist

state, or even a status quo lion, but a gradual movement of all states towards a critical
mass approach, hence the notion of ‘balance’. This scenario is congruent with the
governance model of inclusive CMG, as the US is not left behind but gradually moves
with the other states along the spectrum. In this case, the geopolitical order is not
threatened; the change is driven by the experience of different countries taking action on
separate issues, and not by a revisionist power. The gradual recognition of the virtues of
mitigation and cooperation leads to a shift in the normative framing and general
movement of most countries upwards on the y-axis. Once the norm cascade is complete,

enough countries have entered the critical mass zone to generate effective action.

7.4 Political Implications

A key insight from the conceptual framework in Figure 7.1 (borrowed from
Schweller’s work) is that for a critical mass dynamic to occur within the climate regime,
the leadership of either a wolf or a lion is needed. The US, China or potentially the EU

will need to be part of the initial critical mass of active countries for it to be successful.
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All of these countries face large domestic obstacles to forging ahead on climate change.
This is particularly true for the US and China. The conundrum of the two true great
powers is summarised by former German environment minister Norbert Rottgen who
lamented in the aftermath of Copenhagen that ‘America is willing but unable; China is
able but not willing” (Purvis and Stevenson 2010: 15). The focus of this thesis has been
institutional reforms that can enable CMG — environmental governance that addresses US
participation — but it is still worthwhile to briefly analyse the political situation of each of
these key countries. This section will detail the barriers to and drivers for each of these

great powers providing leadership on climate change.

7.4.2 The EU:
The EU is the most likely powerful international actor to attempt to provide

leadership through concerted semi-global coalitions. As a bloc, they are a great power
with a distinct self-image as a ‘green leader’, as well as vested economic interests in terms
of renewable energy and green technologies (Eckersley 2004: 102). Moreover, their
recent climate and energy packages represent the most progressive targets by any
developed country. The package commits the EU to reductions in greenhouse gas
emissions of at least 40% on 1990 levels by 2030 and near carbon neutrality by 2050.
However, it is questionable whether the EU has the necessary structural power, or social
capital, to catalyse a critical mass. The EU has previously utilised coalitions within the
climate negotiations to some positive effect. For example, they aligned with both Alliance
of Small Island States and the least-developed countries at COP17 to oppose India and
others in creating the ADP and ensuring that the 2015 agreement would include an
‘outcome with legal force’” (Bodansky and Diringer 2014b). But their alliances have often

been short lived and have not been able to compare with the influence wielded by the US-
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led Umbrella Group (the US, New Zealand, Canada, Australia, Norway, Japan, the
Russian Federation, Ukraine and Kazakhstan) or the China-led like-minded developing
countries (e.g. China, India, Venezuela, Nicaragua, Saudi Arabia, the Philippines and
Bolivia). As seen by the events of the Copenhagen climate summit, where it was
effectively side-lined in the final negotiation of the Copenhagen Accord (Dimitrov 2010;
Purvis and Stevenson 2010), the EU may simply lack the power to lead a critical mass.
In any case, domestic targets may not be enough unless they are backed with other
measures such as the threat of carbon border tax adjustments, a provision that has been

discussed but not implemented by the EU.

7.4.3 China:
China has both the motivation and capability to provide leadership when it comes

to environmental transformations, but it also suffers from a number of constraints. China
has some of the most progressive renewable energy and carbon mitigation policies of any
developing country. It already has put in place seven different regional and provincial
carbon markets and has made plans for implementing a national cap-and-trade system
(Jotzo and Loschel 2014). China has now announced that this national emissions trading
scheme will come into place in 2017, making it the largest carbon market in the world. A
bilateral deal in 2014 has also committed them to peak their national emissions by 2030
(Fact Sheet: U.S.-China Joint Announcement on Climate Change and Clean Energy
Cooperation 2014), although they are likely to peak their emissions well before then
(Kemp 2015: 16). The rationale for this domestic decarbonisation is complex, but is
primarily driven by the pursuit of co-benefits such as alleviating air pollution, increasing
productivity and gaining first-mover advantages in the renewable energy sector (Teng

and Jotzo 2014).
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China has a clear interest in domestic political stability, an issue that is tested by
the twin concerns of economic growth and air pollution. Both of these can be addressed
to some extent through decarbonisation. However, China’s positions in the climate
negotiations have been less productive. It has consistently opposed taking any legally
binding international targets (Bodansky and Diringer 2014b) and routinely refused
stronger measures on the reporting, monitoring and verification of emissions. Stalley
(2013) argues that China’s foreign policy on climate change is dictated by principles and
norms, particularly a belief in equity and historical responsibility, rather than a rational
desire to challenge the US or take a leadership role internationally. The gulf between
Chinese domestic and international actions is striking, and may not be bridged in the near
future. Chinese leadership is distinctly unlikely unless this gap is traversed and China

accelerates its domestic mitigation measures.

7.4.4 The US:
The US is likely to stay firmly within its ratification straitjacket for the foreseeable

future, but in the longer term a different role is not implausible. There is the possibility
of reactive engagement; i.e., renewed activity both domestically and internationally in
order to compete with policy movement by the EU and/or China. Many have forecast a
revival in US domestic climate policies and eventual re-engagement with the climate
regime (Selin and VVanDeveer 2007; Selin and VanDeveer 2011; Christoff 2006). These
predictions have largely not come to fruition since the problems of the US are structural
in nature. Despite changes in the approaches of different presidents, US environmental

foreign policy has been characterised more by consistency than fluctuation (Patton 1990).

That being said, the Obama administration has put into place a number of
significant policies, including recent regulations of state electricity generators and

automobile standards. This has been coupled with a commitment to reduce US emissions
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by 26-28% by 2025 on 2005 levels (Fact Sheet: U.S.-China Joint Announcement on
Climate Change and Clean Energy Cooperation 2014). However, this translates to only
a 12-19% reduction when using a 1990 baseline and there is no mention of how these
targets will be met. It also appears that Obama is reaching the ceiling of actions he can
take without Congressional or Senate approval. The 2014 US pledge to the Green Climate
Fund and fulfilment of commitments under the bilateral agreement with China will
require Congressional approval of funds for the former or policies for the latter. This
appears unlikely, given the Republican majority in the House of Representatives and
Senate in late 2014. Given the nature of the ratification straitjacket, and the US political
system in general, true directional leadership cannot occur until Congress support a
proactive executive. Bilateral agreements with China can at least act as a powerful
discursive tool in the interim. The excuse that the major powers are not taking mitigation
action now appears less credible, and undermines arguments about free-riding and
competitiveness concerns. Despite these steps forward, the US appears to be incapable of

taking the role of a leading lion for a critical mass.

There are a number of rational reasons why the US should pursue a leadership
role when it comes to global environmental problems, particularly climate change.
Naturally, the management of global ecological crises would help to minimise the
economic costs and security implications associated with the impacts of climate change.
However, there are also lesser-known benefits in terms of geopolitics. lkenberry (2008)
argues it is now an inevitability that China will outgrow the US in terms of hard power,
but the US can maintain some form of ascendency, and a stable international order, by
enmeshing China and others into the international liberal framework it has created. That
framework is one built on democratic multilateralism and transparent international

institutions, ideas that the US has significantly undermined. The US has consistently
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refused to institutionally enmesh itself with the multilateral forums they have built
(Terhalle and Depledge 2013), a trend that is particularly true of environmental
institutions (Brunnee 2008). There is no sign of this significantly changing, hence the
focus of this thesis. It is a long road to US ratification, and a much longer one to US

environmental leadership.

None of the existing lions or wolves of the international order appear likely to lead
a critical mass within environmental regimes: China, for now, is unwilling; the US is
incapable; and the EU may simply lack the necessary power. The most likely catalyst for
mobilising a critical mass would be an alliance between China and the EU, as it would
help allay initial fears over leakage and free-riding. Joint leadership between the two
could be enabled through a compromise based on consumption-based accounting (which
is very much in the interests of China) and strong mitigation action coupled with common
border tax adjustments (which is in the interests of, and has been used as a threat by, the
EU). This is similar to the compromise to break the climate deadlock put forward by
Grasso and Timmons (2014), who suggest a deal based on consumption accounting and
equitable mitigation distribution struck under the minilateral Major Economies Forum.
As outlined in Chapter VI, this may very well need to take place outside the UNFCCC,
given the consensus requirement. However, it would preferably still take place under
some multilateral institution with an underpinning in international law, in order to bolster
confidence and legitimacy. Given the challenges faced by each great power, a form of
shared leadership is a probable basis for building critical mass. Since the domestic will of
any single great power is currently insufficient to create a critical mass, alternative paths
for creating change are desirable. The clearest way of allowing for critical mass action,

and creating normative change, is through institutional reform.
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7.5 Institutional Implications
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Figure 7.2: Institutional Enabling of CMG

The reform of international environmental institutions is one way to help spur a
shift towards CMG that does not rely upon significant political change within major
states. States do not act or formulate their interests within a domestic vacuum. Instead,
their actions and interests are shaped by, and shape, their interactions with others,
particularly through international institutions (Wendt 1992; Finnemore and Sikkink
1998). This thesis has concentrated upon how to feasibly address US participation
through reforms at different institutional levels of multilateralism. Institutions play
important roles in shaping the normative context that states operate within, as well as
determining what actions and by whom are considered legitimate and legal. Accordingly,
international institutions are key in creating the normative and legal conditions to both

allow for and encourage CMG to occur. The feedbacks outlined earlier are of little use if
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critical mass action is not possible or legitimate under existing multilateral practices. As
illustrated in Figure 7.2, the precedents and practice of treaties and decision-making affect
both existing norms and the possibility of plurilateral action occurring. These are the
institutional elements that are addressed through Chapters 111, IV, V and VI, highlighting
a number of important institutional reforms that can both allow for and drive CMG. By
creating legal instruments and institutions that are functional without US membership,
and implementing voting-based decision-making, the normative settings of
multilateralism can change and semi-global environmental action can be legitimately

encouraged.

Another important aspect shown within Figure 7.2 is the tension between the
institutional changes needed to enable CMG and the existing institutional status quo.
There is a zero sum game between the prevalence of a ‘free-rider’ and ‘first-mover’
framing, with an increase in the former decreasing the latter and vice versa. Both feed
back to the likelihood of successful plurilateral action, with the first-mover framing
increasing it and the free-rider decreasing it. These three variables — critical mass action
and the two contrasting normative framings — exist in tension. Critical mass action
generally will not occur within institutional settings based on a free-rider framing, as the
two are mutually exclusive. Instead, a first-mover framing creates the institutional
arrangements that allow for critical mass action to occur. Currently, the free-rider framing
is clearly dominant and is reinforced through the dominant institutional setting that is
based upon universal, global package deals and consensus decision-making. The
decision-making, treaty design and institutional reforms put forward in this thesis provide
one possible blueprint of how change in the bottom two variables could create the
necessary feedbacks to change both the dominant normative and institutional setting and

allow for CMG to emerge.
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7.6 Feeding Back to Participation

STATE OF HUMAN HEALTH
AND WELLBEING IN

DOMESTIC
CONSTITUENCIES +
+
—
EFFECTIVENESS OF NATION-STATE
CRITICAL MASS WILLINGNESS TO
GOVERNANCE JOIN CRITICAL MASS
V\ AGREEMENTS
+
IMPACTS OF GLOBAL
ENVIRONMENTAL
CHANGE

Figure 7.3: Participation within Critical Mass Governance Arrangements

A central notion of CMG is that participation should not be prioritised in
international governance arrangements, at least in the short term. Participation, not
substance, is the most flexible and dynamic variable within international arrangements.
It is much easier for a country (or group of countries) to ratify an agreement in the future
than to attempt to negotiate a new agreement or attempt to modify the constitution and
rules of an existing instrument. Moreover, increased participation within MEAS is highly
likely if not inevitable. This argument is based upon the feedbacks that exist between
environmental impacts, domestic responses and the need for international cooperation, as
shown in Figure 7.3. If an agreement is not effective, then the impacts of the unalleviated
environmental problem will become more salient over time. As the environmental
condition worsens and begins to affect the health and well-being of domestic

constituencies, they are likely to exert political pressure for mitigation (or conservation)
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actions and to vote for administrations that promise effective environmental action. For
states that are not democratic, it would likely occur through civil disobedience and social
unrest until the government takes action. Such action will likely involve multilateral
engagement. Thus the original number of parties is likely to grow, purely due to the
feedback that worsening environmental conditions exert upon domestic political systems.
One could argue that countries that were unhappy with the original provisions may feel
slighted and are unlikely to subsequently ratify it in the future. However, this would
assume no change in administration over time and that a country would place perceived

fairness above domestic pressures, both of which are unlikely.

The actions of most states actors, including the US, are largely determined by
domestic concerns and factors above all else, and their perception of costs and benefits
are largely shaped by domestic actors (Falkner 2005; Davenport 2006). There is of course
the distinct risk that such environmental feedbacks occur too late. By the time the
environmental impacts are truly felt, tipping points have already been crossed. This is a
legitimate argument, but is impossible to address in any conclusive manner without first
knowing where tipping points and irreversible non-linear thresholds lie. This is largely
unknown for the climate and most other environmental systems. Accordingly, waiting for
environmental feedbacks to manifest is a risky strategy, but may be necessary if other

feedbacks are not sufficient to catalyse action.

As highlighted in sections 7.2 and 7.3 (and in Chapter VI in relation to the US
and subnational actors), there are numerous positive feedbacks in terms of norms,
directional leadership and positive forms of leakage, which are likely to draw in more
states and actors over time. Thus, if the critical mass is effective it will snowball over
time, and if it is not effective it will still grow over time due to environmental feedbacks

being translated into domestic political pressure. Political, normative and economic
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feedbacks are all capable of driving increasing participation, even for the US. Christoff
(2006) observes that “‘ecological blow-back’ from climate impacts alongside increasingly
volatile oil prices are two trends that could raise public consciousness about climate
change within the US, and drive re-engagement with the UNFCCC: “As public opinion
swings towards support for early action, some of the political, economic and social
impediments to it may also begin to dissolve’ (Christoff 2006: 850). Participation should
be seen as a dynamic variable and, as evident in the literature, the desire for initial
universal participation is not necessarily logical or effective (Hoffmann 2012). Not only
does the initial constellation of actors not need to be universal, but it does not necessarily
need to include the US. Importantly, these different feedbacks all influence states who
are not part of the initial critical mass and help to enmesh them. Technological and
economic feedbacks are particularly adept at this. As noted previously, the forerunners of
climate policy have lowered the cost of renewable energies and helped spread low-carbon
technologies, both of which have encouraged action within traditionally laggard states.
Accordingly, the actions of a critical mass can help facilitate domestic environmental
action within the US. Multilateral action without the US can still be beneficial to the US
domestically. This analysis has a number of important implications for both of the

framing debates on participation put forward in Chapter I.

For the first framing debate of minilateralism vs. multilateralism (introduced in
Chapter 1), this thesis has provided a clear critique of minilateralism. But this is not to say
that a simplification of numbers and movement away from universal participation is not
useful or desirable. A reduction in party numbers and complexity can be a positive tool,
but not if it continues to tie progress to the US, and other recalcitrant states, through
consensus. The simplification of numbers should come not by limiting the focus to major

polluters, but instead by concentrating on building powerful ‘coalitions of the willing” as
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Christoff (2006) previously recommended for the Kyoto Protocol. Indeed, minilateralism
is a broad umbrella approach that incorporates the coalition of the willing style of ‘climate
clubs’(Falkner 2015a; Das 2015). As Falkner notes, ‘Clubs will be at their most effective
when they are constructed as “coalitions of the willing”” (2015b: 13). The theory,
framework and models of CMG would further challenge the notion of minilateralism by
contending that for any club to succeed in generating significant widespread action, the
enabling feedbacks need to be in place and the leadership of a great power (either a wolf
or a lion) is needed. The critical mass club would also need to be central to a legal regime,
rather than a small part of it, or outside of it entirely. A norm cascade is unlikely to occur
and bandwagoning and diffusion effects will be stifled if a minilateral club is not highly
visible or legitimate. Minilateralism by a coalition of the willing can work, but it must

abide by these important conditions if it is to create a critical mass dynamic.

For the second framing debate of treaty design (introduced in Chapter | and
explored in Chapters V and V1), this thesis suggests that narrow-but-deep agreements are
preferable as long as they involve a great power and enable the appropriate feedbacks
over time. While this may not always be possible, it would appear that in most cases a
narrow-but-deep agreement is preferable to a broad-but-shallow arrangement. In the case
of climate change, where strong positive feedbacks exist, the narrow-but-deep approach
is preferable. This lies in stark contrast to the ‘applicable to all’ pledge and review
approach that the negotiations are currently moving towards. The debate should be less
about which configuration is more likely to succeed, and more about what details and
conditions are needed to enable the feedbacks and framing that allow for narrow-but-deep

agreements to succeed over time.

A third and important consideration is whether the theory and framework of

CMG, and this thesis in general, can be applied to recalcitrant states other than the US.
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The short answer is yes, although there are some caveats. The focus on the US has been
due to both its unique ratification straitjacket conditions and the generally perceived need
for US leadership on environmental issues. However, as this thesis has claimed, the world
is quickly moving towards multipolarity, and the requirement of US leadership, or
consent, is declining. Some findings of this thesis are only applicable to the US. For
example, structuring an agreement to allow for the use of presidential-executive
agreement is an architectural reform that is specifically targeted towards the legal
circumstances of the US. Splitting up a treaty to allow for presidential agreements may
allow for more buy-in from others, but is generally less useful for other laggard states.
However, the arguments on designing treaties for non-parties in Chapter VI, and the
theory and framework of CMG, are applicable to other states aside from the US. A critical
mass agreement that triggers the right feedbacks can just as effectively enmesh a non-
ratifying China, as it can the US. Thus, the model of inclusive CMG is only really relevant
for the US, but exclusive CMG is appropriate for essentially any other non-cooperating
actor(s). As long as the key requirements for a critical mass are met (leadership by a wolf
or lion, strong substance enabling the necessary feedbacks), then a non-cooperating state,
whether it is the US, China, India or Australia, will eventually be enmeshed into the
agreement. While this approach is most likely to be useful for the US, given that

historically they are the key laggard in environmental regimes, it is not confined to them.

7.7 Limits and Lessons: A Brief Application to the Ozone, Biodiversity and
Climate Regimes

CMG as a model for multilateralism has some important limitations, especially
when applied beyond the realm of environmental governance. First, the idea of

participation being the most easily modified variable is only relevant for issues that have
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environmental impacts. As illustrated in Figure 7.3, the delayed impacts of global
environmental change are a crucial feedback that drives pressure from domestic
constituencies for those outside the critical mass to re-engage with a regime. While
increased detrimental biophysical and economic impacts from anthropogenic climate

change are a certainty, the same cannot be said of trade or security regulations.

There are also potential limitations when using the CMG framework in relation to
some environmental issues beyond climate change. Climate change has a strong and
salient economic component, while many other environmental issues do not. Domestic
action leading to positive spillovers and trade-related measures being used to penalise
laggard states are feasible responses in the climate change context. The same logic is
unlikely to apply to environmental issues, which are innately more conservation based,
with less of a direct economic dimension. For example, strong action by a coalition of
states on domestic biodiversity conservation is less likely to have any strong, tangible
spillovers in terms of technology or policies. It would be unlikely for states to implement
trade-related measures since there are no direct leakage concerns related to biodiversity.
The logic on which CMG relies is largely economic and it is therefore most applicable to
issues with a strong economic dimension such as climate change or ozone depletion. This
is not to say that the idea cannot be applied to other areas; however, the extension of the
concept must be done carefully and in a manner that takes into account the particularities

and context of each governance issue.

Both the conceptual and analytical frameworks can be used as an approximate
guide to explain the success and failures of the critical mass approach. I will briefly apply
these frameworks to the Montreal Protocol for ozone-depleting substance, the CBD and

Kyoto Protocol as example case studies.
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The Montreal Protocol has all of the necessary feedbacks to allow for a successful
critical mass approach. The ozone negotiations had the directional leadership of the US
(a lion) which viewed international regulation largely as a first-mover matter, primarily
due to the interests of powerful American firms such as Dupont industries (Gareau 2010;
Sunstein 2007; Maxwell and Briscoe 1997). This led to political feedbacks, as shown by
the significant expansion of the regime’s regulations and participants between the
Montreal Protocol in 1987 and the 1990 London Amendments. The increased action
during the Montreal Protocol and subsequent London Amendments were also driven by
the discovery of the ozone hole (Hoffmann 2012; Maxwell and Briscoe 1997), a clear
example of the aforementioned environmental feedback at play. The development and
spread of cost-effective chlorofluorocarbon replacements from the US to European
industries (Maxwell and Briscoe 1997) is an example of technology diffusion and
economic feedbacks. The ozone regime had all of the necessary feedbacks functioning
and a balanced critical mass led by a lion. Importantly, it was also institutionally enabled
through the use of three-quarters majority voting under the Montreal Protocol and an
expanding norm and practice of semi-globalism. The use of substantial amendments to
encourage the participation of new countries and strengthen the ambition of the
agreement, as well as trade sanctions for ozone-depleting substances on non-parties to the
agreement, provided clear institutional mechanisms to allow for an expanding and

evolving agreement.

The Montreal Protocol in particular has some important lessons for this thesis.
First, an exclusive CMG approach is feasible, but it has only occurred with a leading US.
Whether such an approach could or will succeed without the US is much more difficult
to say. It is particularly challenging given that Montreal occurred in a time of US

hegemony, prior to the emergence of a more multipolar world. Second, Montreal did not
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just succeed due to the political feedback triggered by US leadership. The Montreal
Protocol would likely not have snowballed and succeeded had it not been for the concern
caused by the ozone hole, the discovery of a cost-effective replacement or institutional
features such as voting and non-party measures. Indeed, US leadership was driven by the
environmental and economic feedbacks. In turn, the enabling institutional environment
was likely an outcome of strong US leadership in designing the protocol. Montreal
demonstrates that exclusive CMG is possible, but only when political leadership and the
other necessary feedback mechanisms are in place. This could well happen with a leader

other than the US, but thus far has not for a similar global environmental problem.

In contrast, the CBD has lacked the characteristics and feedbacks necessary for
successful critical mass action. The US has not ratified the Convention and neither the
EU nor China have taken any strong directional leadership role. As the Convention
centres on a conservation issue, it has generally been a free-rider game between
developing and developed countries. The economic feedbacks are decidedly weak as the
CBD is largely dependent upon funding flows and less upon profitable technology and
policy innovations. While biodiversity conservation makes economic sense, the benefits
are largely hidden and longer term (Balmford et al. 2002). Biodiversity offsetting
mechanisms have become widespread, but are still relatively heterogeneous (Lapeyre et
al. 2015) and do not offer the same kind of market potential and profit incentive as the
market for chlorofluorocarbon replacements or renewable energy. Many of the
environmental feedbacks of biodiversity loss are less salient than those due to climate
change, because they are less visible and longer term in nature. Most ecosystems work
by complex, non-linear dynamics that are not easily envisioned or translated to policy
makers and the public (Wallington et al. 2005). The CBD has lacked the leadership of a

wolf or lion and has been trapped within a free-rider framing. Institutionally, this has been
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reinforced through the use of default consensus decision-making and a related insistence

upon universal membership in legal instruments.

The Kyoto Protocol is not a clear case of success or failure, but an example of
how semi-globalism can both fall short and trigger important feedbacks. Politically,
Kyoto did not have the clear leadership of a lion. It did have the leadership of the EU, but
whether the EU can be categorised as a lion is debatable. Moreover, the leadership of the
EU, as discussed earlier, cannot be considered as directional. Their targets have always
been on the lower bounds of scientific suggestions for mitigation. Furthermore, the US
(rather than Europe) was the main shaper of the protocol. The compliance regime,
flexibility mechanisms and accounting rules were primarily based on US interests and
design. As mentioned earlier in this chapter, climate change does have the potential for
strong economic feedbacks; however, the Kyoto Protocol lacked the necessary ambition
to drive these feedbacks. Interestingly, the main cause of plummeting solar and renewable
energy prices has been the actions of a few under Kyoto, primarily European countries
such as Germany. Moreover, the world has seen the spread of policies such as emissions
trading, which were legitimised under Kyoto. Kyoto lacked any clear institutional
structures to allow for the graduation of developing countries to take on targets of their
own, or to expand and strengthen the agreement such as through non-party measures.
While the environmental feedbacks of climate change are more salient than biodiversity,
they are still longer term in nature and not always easily distinguishable. Accordingly,
the Kyoto Protocol presents an example of a semi-global agreement, but not of exclusive
CMG. It lacked the substance, ambition and institutional provisions to constitute strong
critical mass action. It was an agreement based on appealing to the US, rather than
showcasing EU leadership. However, the moderate leadership shown by the EU and some

other developed countries has had some positive impact in terms of lowering the costs of
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renewable energy and encouraging policy diffusion and subnational action. The Kyoto
Protocol is an example of both the promise of CMG and the risks of a semi-global

approach that lacks ambition.

These three case studies are summarised through the CMG analytical framework
in Table 7.2. The success of the Montreal Protocol was contingent on tight, strong
environmental and economic feedbacks combined with the leadership of a lion and an
appropriate institutional infrastructure. In contrast, the biodiversity does not possess
strong feedbacks or the leadership of a lion or wolf and has institutional provisions that
make a fully plurilateral approach difficult. The Kyoto Protocol had some success due to
moderate economic and political feedbacks, but was hampered by a lack of institutional

enablers and weak environmental feedbacks; it ultimately required stronger leadership.

Table 7.3: A CMG Analysis of the Montreal Protocol and Convention on Biological Diversity and Kyoto Protocol

Feedback Montreal Convention on | Kyoto

Protocol on | Biological Protocol
Ozone Depletion | Diversity
Strong: visible and | Weak: diffuse and | Weak: diffuse

Environmental
salient environmental | long-term and long-term
impacts on a | environmental environmental
relatively short time | impacts. impacts.
scale.
Strong: cost-effective | Weak: conservation is | Moderate:
Economic
replacements not easily profited | expensive
supported by | from. Some degree of | replacements

industry. Largely | policy diffusion in | developed by




seen as a first-mover

issue by some key

terms of initiatives

such as biodiversity

infant industries.

Rapid

actors. offsets. Strong free- | development
rider framing. and decrease in

cost due to the
actions of
Europe and
others.

Strong:  directional | Weak: no leadership | Moderate: Some

Political

leadership by a lion | by a wolf, lion or | degree of

(US) due to first- | collection of actors. leadership by the

mover framing and EU, but a lack of

industry support. directional

Support of the EU leadership in

(secondary lion) via domestic action

bandwagoning. or  agreement
design.

Strong: majority | Weak: default | Weak:

Institutional

voting decision- | consensus decision- | agreement based

making and easily | making. Broad-but- | on a consensus

amended form. | shallow treaty | process that led

Narrow-but-deep arrangements. to numerous

initial treaty

arrangement.

concessions,

including for
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non-ratifying
countries such as

the US.

Verdict

Ozone depletion is
applicable to a CMG
approach. The
leadership of a lion
(the US) coupled with
strong, tight
economic and
environmental

feedbacks makes a
plurilateral approach
both effective and
likely to grow over
time. The leadership

of the US combined

with an enabling
institution
arrangements

(majority voting and
non-party  punitive
provisions) made

such an approach

Biodiversity loss is
unlikely to be
addressed through a
CMG approach.
Weak and delayed
environmental  and
economic feedbacks
combined with the
lack of a leading lion
or wolf means that a
plurilateral approach
is unlikely to gather
members or gain in
strength over time.
Consensus  decision-
making creates a
procedural hurdle to

such an approach in

any case.

Climate change
can be addressed
through an
exclusive CMG
approach;

however, the
Kyoto Protocol
does not
constitute such
an approach.
Stronger

leadership by the
EU and an
agreement with
much  stronger
substance could
have resulted in

greater success.
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procedurally possible

and legitimate.

The conceptual framework and feedback analysis provided in this chapter
illustrates one way of explaining why the critical mass approach has, and has not, worked
in the past. In turn, this provides a useful tool for deciding when the critical mass approach
could work in the future. Crucially, it demonstrates the importance of institutional

features and hence the significance of the reforms proposed throughout this thesis.
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Chapter VIll: Conclusion: The Middle Path to Multilateralism?

The Anthropocene is characterised by significant environmental changes and
challenges. These coincide with great geopolitical shifts. In order for institutions to
manage the former, they must adapt to and make use of the latter. The world must find
innovative ways to manage environmental problems in the absence of leadership from the
former US hegemon and make use of multipolarity. This thesis has addressed the question
of how US ratification and/or participation in international environmental governance can
be addressed at the level of international institutions, decision-making and operational
legal instruments. Fundamentally, this is a question of how environmental governance
and institutional architecture at different levels can address the problem of US
participation and ratification. This is reflected in the two research questions posed in

Chapter I:

1. How US ratification and participation be effectively enabled within an effective

international architecture for environmental governance?

2. How can effective environmental governance without the US (or other
recalcitrant states) be enabled through major international institutions, decision-making

processes, and operational treaties?

In answer to the first research question, US participation and ratification can be
addressed through one of two governance models. The inclusive CMG model is a
governance model that allows for US participation through presidential-executive
agreements or bodies that do not require ratification (e.g. UNEP Unknown). The
exclusive CMG model uses treaties and institutions that operate in a distinct semi-global

manner that excludes the US, at least, initially. Both make use of voting and
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plurilateralism and are designed to address US participation, one through encouraging it
and the other through circumventing it. The first would require a balanced transition,
while the second would require a bandwagoning dynamic led by either a wolf (China) or
Lion (perhaps the EU). Both of these models necessitate a movement away from the
current multilateral practice of universal participation and interlinked, consensus-based

decision-making.

Exploring the second research question has resulted in the proposal that a
movement towards either inclusive or exclusive CMG can be institutionally enabled
through switching to voting for decision-making and designing treaties and institutions
that make use of numerous tools that address US participation. Chapter 111 examined this
issue through the attempted reform of the major international institution of UNEP. It
found that a WEO either needs to accommodate the interests of the BRICs to allow for
critical mass membership without the US, or change its function to avoid the pitfall of US

non-ratification while becoming more organisationally effective.

Chapter IV analysed decision-making reform through the lens of the climate
regime, concluding that the introduction of a form of layered voting is preferable, but has
limited feasibility. The greatest potential lies in implementing voting through future
treaties and bodies. In the context of the climate regime, this naturally led to a focus on
the 2015 climate treaty. Chapters V and VI explored the different ways of creating an

effective 2015 climate treaty with or without US legal participation. .

Overall, as proposed in Chapter VII, there can likely be effective international
environmental governance without US ratification or even participation. The key is to
make use of positive feedbacks and institutional structures to enable a critical mass

dynamic. By reforming decision-making and treaty design, effective semi-global



211

governance structures can be developed that are effective and allow for US participation

without depending on it.

Both the inclusive CMG and exclusive CMG maodels rely upon reform to fit the
new geopolitical order, but they differ in political feasibility. Exclusive CMG would
require a significant change in policy towards environmental leadership by both China
and the EU. In the context of history, the existing literature and the current political
zeitgeist, inclusive CMG would appears to be the more feasible way of addressing US
ratification. The use of smart voting systems such as layered voting, critical mass treaties
and a UNEP focused on implementation rather than a treaty-based WEO would be the
key enablers for this to occur. A more nuanced approach that attempts to allow for the US
to contribute to the structural leadership of pushers is likely to be more feasible than the

radical notion of a group simply moving forward without the US at all.

Overall, both models of CMG rely on the theory of CMG. The theory of CMG s
the notion that progressive environmental actions can create economic, political and
normative feedbacks that cause them to spread and increase cooperation over time. For
such a critical mass dynamic to take place, the leadership of a great power, positive
feedbacks and enabling institutional features such as smart voting systems are required.
CMG is both a theory and framework underlying this thesis and can be differentiated into
the inclusive and exclusive governance models that are suggested as models for managing

US participation in international environmental governance.

8.1 Thesis and Theory: Contributions to the Framing Debates

This thesis has made a number of contributions both to the existing body of

literature as well as the two framing debates outlined in the introductory chapter. The
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analysis presented here is the most detailed investigation of the issue of US ratification
and participation in international environmental governance to date, addressing a
fundamental lacuna in the literature. The theory of CMG provides a novel theoretical
framing that encompasses a number of bodies of literature. It also provides a basis and
justification for existing critical mass-type proposals in environmental governance.
Alongside the conceptual framework for CMG, a new way of viewing the dynamics of
international cooperation is established, which provides some explanatory power for the
success and failure of previous treaties and lessons in terms of when a plurilateral
approach is likely to work. The notion of CMG is a novel theory and framework that
intimately links to, and attempts to partially answer, two of the most important debates

within environmental governance literature.

The theory and models of CMG both challenge and complement the notion of
minilateralism. This thesis suggests that the core problem of environmental
multilateralism is the current overall aim to reach universal, global package deals. The
problem is the paradigm and geopolitics, not the participant numbers. The answer is not
found in limiting agreement to a consensus amongst major polluters. This is particularly
true since it would simply tie outcomes to the US once again. A form of minilateralism
based on progressive coalitions of the willing is needed. But in contrast to most
minilateral proposals, CMG relies on identifying and enabling positive international
feedbacks, not addressing the free-rider problem through selective club goods. Moreover,
in order to facilitate the necessary political and normative feedbacks, the minilateral club
must reach a critical mass through the participation of a great power. It must also be the
legal centrefold of any regime architecture, rather than a number of fragmented outside

initiatives. Minilateral coalitions will only work in the long term if they are led by a wolf
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or lion and operate by a clear legal framework that can give a critical mass visibility and

legitimacy.

For the second framing debate, substance versus participation in treaties,
participation is the most dynamic variable and is likely to increase over time due to
feedbacks inherent in some environmental issues, particularly climate change.
Accordingly, substance should be prioritised over participation in environmental
agreements as long as the initial membership includes a wolf (China) or lion (the US, or
possibly the EU). Plurilateralism is preferable, provided the necessary feedbacks and

leadership exist.

8.2 Contributions to Methodology

Methodologically, this thesis presents a unique application of systems thinking
principles (through the use of influence diagrams, systems archetypes and causal loop
analysis) to issues in international relations. While this has previously been done for
issues such as health and ecosystem services, the use of such a systems thinking-based
framework is less prevalent in international relations, particularly in the field of
international environmental governance. This approach provides a common thread
amongst the various case studies in this research. Systems thinking applied through these
methods is, as demonstrated, a beneficial way of framing research in international politics,
by creating a visual expression of complex relationships, allowing for the investigation
of underlying mechanisms such as feedback loops and leverage points, and aiding in the
creation of scenarios and models. The theory of CMG presented in Chapter VII is
essentially a theory of feedbacks: it explains the successes and failures of plurilateral

environmental efforts on the basis of negative and positive feedbacks. This illustrates that
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there is a role for systems thinking in studies of global governance and politics. Systems
thinking and its related concepts can provide a useful lens for both analysing international
institutions and suggesting policy-relevant interventions.

8.3 Contributions to Policy
The policy implications of this thesis are manifold:

e For the climate negotiations, a new approach is needed to achieve an outcome that
is effective, is legally binding and operates with or without US legal participation.
This new approach would require policy makers and diplomats to move towards
a more decentralised approach that uses numerous connected opt-out protocols
that are designed to grow in participation over time.

e Whether it is implemented through the UNFCCC or the 2015 climate agreement,
policy makers should consider a switch away from consensus towards layered
majority voting.

e A movement away from needing global approval and universal participation could

be the most effective way of pursuing multilateralism in the future.

While this research does present some interesting and useful findings, it
nonetheless has a number of important limitations that should be noted. First, the analysis
and empirical data are largely constrained to the climate regime (with the sole exception
of the first case study on UNEP). While the implications for other MEAs and regimes
have been highlighted, there is a need for empirical studies of these cases before the idea
of CMG (particularly through an operational treaty) can be extended to them. As noted
in Chapter VII, each environmental issue has specific characteristics, and many of the
feedbacks present in the issue of climate mitigation (e.g. positive spillovers) may not be

present in other environmental problems. Thus, the findings of this thesis are only directly
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applicable to the climate regime. Second, the analysis across the thesis has primarily
focused on a state-centric perspective of international politics and institutional reform.
This analytical concentration has meant that the important role of non-state actors in
reforming multilateralism, including civil society, subnational entities and corporate
entities, has been largely omitted. Third, more analysis is needed in the interconnections
between environmental governance and other regimes, as this is a key factor that will
determine what steps countries are willing to take without the US. The economic and
military strength of the US means that diplomatic snubs in relation to the environment
could lead to retaliations in the WTO, the UN Security Council or other international fora.
Multilateralism must be seen as an interconnected system — only then can the political

feasibility of governance without the US be discerned.

A number of important findings and ideas discussed in this thesis could provide
the basis for future research in relation to environmental multilateralism. Areas of future
research have been highlighted at the end of Chapters Ill, 1V, V, VI and VII. Further
research on the CMG conceptual framework and theory would be particularly useful.
First and foremost, the framework should be applied to the initial case study of UNEP, to
further analyse the feasibility and probability of a critical mass WEO occurring. It would
also be interesting and useful to explore the potential use of sole-executive agreements in
relation to constructing a WEO, and, if it is legally possible, why this has not been
pursued. A more in-depth application of the framework to the CBD, and other regimes,
would be particularly useful to further discern why plurilateral efforts fail and succeed.
Further empirical analysis of the effect of positive spillovers and feedbacks from
unilateral actions would also be useful. If, as the vast majority empirical findings suggest,

leakage and competitiveness concerns are largely unfounded, it would provide a strong
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economic foundation for the CMG approach and undermine the preoccupation of

environmental multilateralism with free-riding and competitiveness.

Competing theories and discourses about participation in environmental
multilateralism mark current academic and diplomatic discourse. This indicates an
intellectual effort to deal with the diffusion of power internationally and the loss of US
leadership. This research suggests that fitting environmental multilateralism to the
geopolitical order means going beyond these existing debates and instead focusing on the
dynamics of feedbacks. As long as one of the great powers is initially involved and the
necessary feedbacks exist, a critical mass dynamic can evolve. This is what the theory of
CMG embodies. Meeting the challenges of the Anthropocene is unlikely to require a
universal global effort right from the initial stages. Staying within our planetary

boundaries does not likely require the leadership of the US, but action by a critical mass.
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Chapter IX: Epilogue

9.1 Reflections on the Paris Climate Agreement

The Paris Climate Agreement was adopted by consensus on the 12th of December
2015, shortly after the submission of this thesis. The agreement has since been signed by
175 countries. It has been heralded by many as a diplomatic success and a watershed
moment for the climate regime. It is by nature a broad-but-shallow agreement that is
intended to allow for US legal participation, and therefore has important implications for
this thesis. This epilogue will briefly analyse the Paris Climate Agreement and reflect on

its implications for the thesis and CMG framework.

The Paris Climate Agreement runs contrary to the recommendations of this thesis
and yet also fits the predictions put forward in Chapter V. This thesis, particularly in
Chapter VII, recommended that the climate regime would be best served by a form of
exclusive CMG without US leadership, or an inclusive CMG model whereby an
agreement allows for US ratification but with a split structure that allows for fast progress
via voting. In either case, plurilateralism is key. Instead, the Paris Agreement seeks
universal participation and US involvement at the expense of structure and substance. It
is a pledge and review agreement with a long-term goal of limiting global average
temperature rise to well below 2°C. Submitted INDCs are not legally binding upon
countries. However, the agreement as a whole is a legal treaty with obligations for
countries to submit, maintain and update their NDCs. NDCs are to be updated on a five-
yearly basis, with a corresponding global stocktake of emissions trajectories. Each NDC
must be more ambitious than the previously submitted one. There are no non-party or
enforcement measures: financial commitments and the compliance mechanism are

intended to be facilitative and non-punitive. The agreement has been clearly shaped to
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allow for US legal participation through a presidential-executive agreement. The lack of
binding financial or mitigation commitments means that the agreement can be legally
adopted by the executive without the consent of the US Congress. This matches the
scenario of ‘Pledge and Review with Varied Legality and Participation’ presented in
Chapter V. However, the agreement lacks opt-out clauses, further sacrificing substance
for uniform and (intended) universal participation. The theory of CMG would suggest
that trading substance and structure in exchange for broad participation and US

involvement is a mistake.

In the eyes of the CMG framework, the Paris Climate Agreement is unlikely to
meet its own lofty ambitions. The agreement appears both vulnerable to a non-party US
and incapable of triggering the feedbacks necessary to limit a temperature rise well below
2°C. As Chapter VI discusses in depth, the Paris Agreement has no real way of managing
a non-party US or any other recalcitrant state. A US withdrawal could undermine the
single greatest advantage of the agreement: its legitimacy through broad participation.

Even with continued US involvement, the agreement looks set to fail in the long term.

Current country pledges, if met, equate to a rise of 2.7-3.5°C. The agreement
relies on two unproven ways of creating economic and political feedback to increase
ambition over time. The first feedback process is that of peer pressure. The underlying
assumption is that the ‘name and shame’ process of pledging and reviewing will
diplomatically pressure countries into heightening their ambition over time. Such an idea
lacks empirical support or a strong precedent. Moreover, the notion that countries would
change their policies based on a global stocktake and non-punitive compliance
mechanism seems tentative at best. The second feedback mechanism is a market and
policy ‘signal’. This is the idea that the establishment of agreed long-term goals provides

regulatory certainty for a deep shift in investment patterns and policy structures. Once
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again, the empirical evidence for the strength of such simple goal-setting exercises is
lacking. Long-term goals appear to be unlikely to possess such power if short-term actions
do not lend them credibility. Based on the perspective provided by the CMG analytical
framework, the Paris Agreement does not appear to have the features necessary to trigger
deep economic and political feedbacks. From the perspective provided from this thesis,
the agreement simply places too much faith in the short-term support of a single US

president.

9.2 The Implications of Paris for the Thesis and CMG Framework

The Paris Climate Agreement has a number of important implications for this
thesis. First it confirms the hypothesis of this thesis in that US participation and leadership
are central to the success or failure of international environmental governance. Indeed,
the central factor moulding the outcomes of the Paris Agreement, which will be the heart
of the climate regime for decades to come, was the desire for US legal involvement.
Further, the predictions and analysis of this thesis appear to have been at least in part
accurate, with Chapter V largely predicting the shape, substance and rationale of the Paris
Climate Agreement. Second, it is quite clear that while the US may no longer be a
hegemon, the world is not ready to move on without them. For now, exclusive CMG is
simply not politically feasible. Moreover, the value placed on broad participation appears
to have grown. The primary point of praise for Paris was its universal adoption and the
all-encompassing nature of the NDC process. This also makes inclusive CMG unfeasible,
at least in the short time. The world appears to be heading in exactly the opposite direction
that this thesis would suggest. This by no means undermines the findings or ideas of this
thesis; however, it does signify that CMG is not part of the current zeitgeist. Instead, the

political and public appetite for consensus and broad participation appears to have
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become legitimised. Currently it is difficult to analyse the implications of the Paris
Agreement for the CMG framework and theory. Whether it proves or refutes the
explanatory and predictive power of the CMG framework remains to be seen. As
suggested by the analysis in this epilogue and Chapter VI, the Paris Agreement is weak
in strength and vulnerable to a US withdrawal. The world may have to pay a price to learn

that US participation comes at a high cost. Perhaps it will be the cost of the 2°C goal.

While it appears that a CMG treaty will not be central to the climate regime, there
is nonetheless room for plurilateral agreements in the future. Climate clubs for linking
domestic policies, including formally connecting emissions trading schemes, will likely
emerge in a bottom-up world of climate governance. Moreover, depending on the fate of
the Paris Agreement, the desire for a semi-global approach may rekindle. This could occur
within or outside the climate regime. A US withdrawal, or simple failure of the pledge
and review system, could be enough to delegitimise universalism and the appeal of US
involvement. CMG may still hold important lessons for multilateralism in the

Anthropocene, but they are lessons that the world appears not yet to have learned.
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Appendix I: Interviewee List

This appendix provides a list of interviewees. The list of interviewees is detail

the origins and backgrounds of each interviewee, but maintains anonymity, as this was

the selected and agreed mode of communication with interviewees due to the sensitive

nature of diplomatic information. Negotiators are described only by

developed/developing country status, as listing the country or region could jeopardise

their identity. Others (NGOs, academic, civil service officials) are described by their

region.

Chapter lll: Interviewees

Interviewee

Details (profession, origin)

Interviewee A

Academic, Asia-Pacific.

Interviewee B

Academic, Europe.

Interviewee C

Academic (formerly UNEP), North
America.

Interviewee D

Academic (formerly UNEP), North
America.

Interviewee E

High-level UNEP official, Europe.

Interviewee F

High-level UNEP official, Europe
(stationed in Nairobi).

Interviewee G

Negotiator, developed country.

Interviewee H

Negotiator, developed country.

Interviewee |

Negotiator, developing country.

Interviewee J

Negotiator, developed country.

Interviewee K

NGO, North America.

Interviewee L

Youth representative, Europe.
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Chapter IV Interviewees

Interviewee Details (profession, origin)

Interviewee A

Academic, North America.

Interviewee B

Academic (formerly UNFCCC
Secretariat), Europe.

Interviewee C

Academic, Asia-Pacific.

Interviewee D

Negotiator, developed country.

Interviewee E

Negotiator, developed country.

Interviewee F

Negotiator, developing country.

Interviewee G

Negotiator, developing country.

Interviewee H

Negotiator, developing country.

Interviewee |

NGO (formerly UNFCCC
Secretariat), Europe.

Interviewee J

Former high-level UNFCCC
Secretariat member, Europe.

Interviewee K

High-level UNFCCC Secretariat
member, Africa.

Interviewee L

High-level UNFCCC Secretariat
member, North America.

Interviewee M

NGO representative, Europe.

Interviewees Chapters V and VI

Please note that these interviews were not directly used as data, but served as a

way to provide context and orientations for these papers.

Interviewee

Details (profession, origin)

Interviewee A

Academic, North America.

Interviewee B

Academic, North America.
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Interviewee C

Academic, Asia-Pacific.

Interviewee D

Academic, Europe.

Interviewee E

Negotiator, developed country.

Interviewee F

Negotiator, developed country.

Interviewee G

Negotiator, developed country.

Interviewee H

Negotiator, developing country.

Interviewee |

Negotiator developing country.
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Appendix ll: A Supplementary Paper

This appendix contains a published discussion paper, a modified version of
Chapter IV that was published as a peer-reviewed discussion paper with the Free
University of Berlin. This version is expanded and makes greater use of causal loop

analysis.
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Abstract

The United Mations Framework Convention on Climate Change (UNFCCC) is strugegling in ils
attempts to address the threat of anthropogenic climate change and create an effective
post-Kyoto international climate agreement. One substantial part of the problem is con-
sensus decision making within the Convention, which effectively gives every party a veto
over the process. Majority voting is one potential alternative which is already being dis-
cussed within the UNMFCCC. A comparative analysis of consensus and majority voting sug-
gests that majority voting is superior in terms of both efficiency and etfectiveness since it
is a better consensus-builder, a speedier decision making process and provides opportuni-
ties Tor a semi-global approach Lo international climate policy. The objective in this paper
is to investigate how majority voting could be implemented in the UMFCCC and to consider
politically feasible and effective approaches to voting arrangements for the Convention.
Implementing majority voting in the Convention faces legal, political and institutional ob-
stacles, While it has growing support from some states, others remain staunchly opposed,
with concerns over voting on financial matters being particularly sensitive. A type of Lay-
ered Majority Voting with larger majorities for financial and substantial matters is consid-
ered to be the optimal approach in balancing political feasibility and effectiveness. A
weighled voling system differentiated on the basis of mitigation commitments, vulnerabil-
ity and population (Common but Differentiated Yoting) is proposed as an ideal approach.
Despile Lthese possibilities a change in decision making will likely require a crisis Lo cata-
lyse the necessary political will and break the current path dependency that has been built
around consensus.
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1 Introduction

The United Nations Framework Convention on Climate Change (UNFCCC- the Convention) is
the comerstone of the international climate regime. Despite its central role and im-
portance, the Convention has struggled to achieve any lasting or effective agreement to-
wards its aim of avoiding dangerous anthropogenic climate change through meaningful in-
ternational mitigation of greenhouse gases. Consensus decision making has been identified
as one of the key reasons for these shortcomings as it sacrifices effectiveness in favour of
legitimacy (Bienmann and Gupta, 2011, Schroeder et al., 2012). Consensus itself has no
clear legal definition under the Convention. It is generally employed as ‘negative consen-
sus® or ‘unanimity’. i.e. the absence of a stated objection implies agreement (LRI, 2071a).
accordingly, consensus as practiced in the UNMFCCC is simply the absence of a veto
(Bodansky, 2009). The UMFCCC currently uses consensus as a default rule since the pro-
posed official rules of procedure were blocked by Saudi Arabia in 1991 at the last Intergowv-
ernmental Megotiating Committee directly before the first Conference of the Parties (COP-
the annual negotiating forum for parties to the Convention) (Michaeslowa and Luomi, 2012).
‘Draft Rule 42° which specifies options for majority voting, was used as the basis for this
action to allow Saudi Arabia to maintain a veto. or at least the threat of one, within the
ongoing negotiations {Depledge, 2008). The Convention has now been operating for 20
vears in a legal vacuum for decision making. In the absence of specific rules on decision
making there has been a general understanding amongst parties that consensus is needed
for the adoption of substantive decisions (WVamin and Depledge, 2004).' This situation is in-
creasingly hindering progress in the current negotiations.

The recent history of the UNFCCC is one scattered with diplomatic failures in decision
making. The Copenhagen Accord could not be adopted by consensus and was widely seen
as a failure in terms of both process and outcomes (Bodansky, 2010). COP16 in Mexico in
2010 achieved an agreement mainly through the skilful diplomacy of the Mexican chairs
and their liberal interpretation of consensus with agreement being declared despite the
protests of Bolivia. At COP18 agreement was achieved at the expense of Russia, whose ob-
jiections were ignored at the final plenary session (Stowe. 2012). The attainment of this
false consensus has proven costly. Russia in 2013 blocked the progress of the Subsidiary
Body for Implementation (SBl) for a full two weeks at the Subsidiary Bodies meeting in
Bonn {(Kemp, 2013). They did so by vetoing the adoption of the official agenda, demanding
the addition of an item discussing decision making and procedural matters. While the am-
barrassment of COP18 was clearly a motive, Russia made some valid points and has reignit-

' There are a small number of exceptions that can be put to a vote. These include procedural matters such as
appealing against a point of order or putting forward a proposal or an amendment to a proposal. Amend
Iments ta the Convention can also be taken by a three-quarters majority vote, an issue which will be dis-
cussed later under section 4.1,
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ed the interest in decision making change in the UNFCCC. Business-as-usual-decision mak-
ing in the UNFCCC clearly needs to be reconsidered if progress is to be made.

One concept that has been presented as a pathway forward for the Convention is the idea
of using majority voting. Mexico and Papua Mew Guinea have recently proposed a move
towards majority voting through amendments to articles 7 and 18 of the Convention
{UNFCCC), This proposal was tabled in 2011 and has since been discussed as an agenda
item at both COP17 (as a formal contact group) and COP18 {as informal consultations and
bilaterals). These discussions have not been successful thus far and consensus is still em-
ployed within the negotiations. Despite the importance of this issue and the attention it is
receiving within the UMFCCC there has been no sustained analysis of how majority voting
could be implemented into the UMFCCC or other multilateral environmental agreements
{MEAs) within the academic literature,

Voting and decision making rules are crucial leverage points for the design and reform of
international environmental institutions, Yoting arrangements are key to determining who
legitimately controls an institution and its outcomes (Koremenos et al., 2001). Yet many
other MEAs are affected by the same lack of official rules of procedure. The Convention on
Biological Diversity. the Stockholm Convention and the Rotterdam Convention all currently
cperate with *interim® rules and consensus processes due to disputes over voting (Young,
2002, UNEP, 2012). Future arrangemeants within the UNFCCC could influence decision mak-
ing in these MEAs as well as in newly created environmental bodies. Many scholars
(Biermann, 2000, Olsen and Elder, 2012, Esty and Ivanova, 2001) have advocated for a
form of gualified majority voting or weighted voting to be employed within a proposed fu-
ture World Environment Organisation (WEQ). Voting within the UNFCCC is not just of im-
portance to the Convention, but will likely have ramifications for the wider realm of envi-
ronmental governance. This research will explore the issue of woting in the UNFCCC
through the following questions:

1. Drawing upon ather case studies of consensus and vofing arrangements used infer-
nationally, is majority voting likely to be more efficient or effective than consen-
sus?

2. What are the institutiona! barriers to and cpportunities in changing decision mak-
ing processes, particularly towards voting procedures, in the UNFCCC?

3. How can majority voting be implemented within the UNFCCC? What Is the most po-
litically feasible approach to voting arrangements for the Convention? What could
be an ideal form of voting, regardiess of current political circumstances?

This proposal, and most proposed veting arrangsiments, use voting as a last resort when all efforts to reach
consensus have failed.



231

FFU-Report O1-2074: Framework for the Future 3

2 Approach

In the first of four stages of analysis | conduct a comparative review of consensus and vot-
ing. | then provide a legal. political and institutional examination of the barriers and op-
portunities for a change from consensus to voting were before discussing a number of dif-
ferent voting scenarios. | will focus on output legitimacy, rather than the ‘input’ legitima-
cy, by examining decision making systems based on their ability to allow the Convention to
meet its core objective of avoiding the dangercus impacts of anthropogenic climate
change. The reason for this is both for analytical clarity {issues of legitimacy have been
thoroughly explored elsewhere in the literature e.g. (Stevenson and Dryzek, 2012)) and
simply because the legitimacy of the UNFCCC is more likely to be undermined by a lack of
results rather than procedural injustices (Yihma, 2011: 7).

Data were collected through 13 semi-structured interviews with key informed individuals,
as well as observations from negotiations and lobbying. My analysis draws upon Historical
Institutionalism and Systems Thinking to create a hybrid methodology, | make use of the
concept of *Path Dependency™ from Historical Institutionalism to help explain decision
making change and inertia within the UNFCCC. Path dependency is a concept which sug-
gests that the trajectories of institutions are largely determined by crucial foundational
choices which then constrain future change and often reinforce the existing institutional
madel (Thelen, 1999). Systems thinking and influence diagrams are used to depict the
overall system of institutional barriers and opportunities for change in decision making and
to generate possible scenarios for future change based upon these variables. Influence dia-
grams are visual representations of interacting variables within a system produced from
blending and analysing interviewes worldviews. Within the diagrams arrows show the flow
of influence between differant variables, where variables are issues or changeable system
aspects (Proust and Newell, 2010). Polarities display how one variable affects the rate of
change in another variable. accordingly a '+" indicates an increase in the rate of change in
the next variable. Influence diagrams allow for the identification of important complex
system features such as feedback loops and leverage points.

3 Comparative Analysis: Consensus and Majority Yoting

Before an analysis of voting can be worthwhile it is logical to first shot that voting is pref-
erable to consensus in achieving output legitimacy. This section combines interview data
and existing literature to provide a comparative analysis of consensus and majority voting.

3.1 Efficiency: Building Consensus in the Shadow of a Vote

The idea that voling is more efficient and quicker than consensus in reaching outcomes s
relatively uncontroversial. The basic reasoning is that 193 countries, all with vetoes, ad-
dressing a controversial and complex global problem, does not equal a successful agree-
ment, let alone a great deal of speed or efficiency (Vihma, 2011). Similar sentiments have
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been expressed in regards to the practice of consensus with the World Trade Organisation
(WTO) (Pauwelyn, 2005, Tijmes-Lhl, 2009, Low. 2001). Former WTO director-general Pas-
cal Lamy has branded the practice of consensus as "medieval™ and stated that “there is no
way to structure and steer discussions amongst 146 members in a2 manner conducive to
consensus.... The decision making need(s) to be revamped™ (Denny et al., 2003). Even with-
in the Council of the European Union. where voting is allowed. the gualified majority vot-
ing threshold of 745 has been criticised by scholars as too high, making it less effective ef-
ficient and unfairly biased towards the status guo, particularly with the enlargement of
the EU and increasing diversity of membership (Baldwin et al., 2001, Leech, 2002). The EU
itself recognised the problems of consensus within a large and diverse group and attempt-
ed to accompany it's expansion in membership with an expansion in voting to areas previ-
ously covered by consensus through the Treaty of HNice {Baldwin et al., 2001} In political
science the tendency for unanimous decision making to be restricted by the least enthusi-
astic party has been dubbed the “Law of the Least Ambitious Program™ (Hovi and Sprinz,
2006: 28). In simpler terms it is renowned for producing 'lowest-common denominator’
outcomes and serving the interests of the least ambitious party. Biermann et al. (2010)
highlight that political science has shown majority voting to be a speedier mare efficient
process than consensus, namely because a stalemate cannot be maintained by an individu-
al or small number of parties.

One lesser acknowledged benefit of voting is that it can act as a consensus builder. Voting
often acts as a deterrent to blocking, a kind of ‘nuclear threat® that encourages compro-
mise. In consensus decision making the objecting party can simply maintain a veto until its
demands are met. Thers is little incentive to compromise, leading to consensus often be-
ing “the best decision rule least likely to produce consensual behaviour” {(McGann, 2004:
14). Voting switches the emphasis away from minority blockers and gives greater leverage
to the majority. The threat of a vote often forces the least ambitious to become more ac-
commaodating.

Many international institutions with majority voting have never had to use it. Both the
Montreal Protocol and Global Environmental Facility (GEF) are notable examples of enwvi-
ronmental agreements which have majority voting but have passed all decisions by consen-
sus (UNEP, 2007, del Castillo, 200%), Hovi and Sprinz observe that out of a large sample
size of international institutions the majority (79%) practice consensus, but only a minority
{47%) actually have it codified into their rules (2006: 35). It is a recurring phenomenon for
international bodies with formal wvoting procedures to practice consensus (Lockwood
Fayton, 2010), as the EU has regularly done (Heisenberg, 2005). The Council of Europesan
Council has a well-known ‘culture of consensus' {Heisenberg, 2005: 82): explicit voting is
rarely done in the council {Mattila and Lane, 2001, Mattila, 2004, Heisenberg, 2005,
Baldwin et al., 2001) and when it does occur it 15 usually only due to the dissent of a single
party (Mattila, 2009). Unsurprisingly, countries generally prefer to aveoid conflict and reach
consensual agreement rather than resort to a vote. The shadow of a vote hanging owver-
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head, like a procedural Sword of Damocles, provides a condition that is more conductive to
Consensus outcomes than consensus is.

3.2 Effectiveness: Critical Mass Governance

Yoting should lsad to either more progressive or no worse agreements than consensus
would. While voting is more etficient, the issue of whether it leads to substantially differ-
ent results than consensus is more difficult to ascertain (Lockwood Payton., 2010). Consen-
sus and voting may lead to the same results simply at different rates. Arguably transferring
power from blockers to the majority and enhancing consensus-building could lead to pro-
gressive decisions where deadlock would otherwise exist. Some interviewees expressed
concerns that if a country was ocutvoted on certain issues it would simply refuse to abide
by the decision or to implement it. |t should be noted that institutions generally have
mechanisms in place to ensure that this does not occur. The EU, for example, has a collec-
tion of incentives and penalties designed to encourage states to stay within the Union even
when they are on the losing end of an important vote. Similarly the Convention could lew-
erage access to carbon markets or adaptation and mitigation finances to encourage state
compliance with voting outcomes. However, the possibility that some states would either
drop out of the Convention or a treaty due to objections over substance is not necessarily a
negative one. While some may view it as a potential weakness, a semi-global appreoach
could prove to be ultimately more effective in achieving the aims of the Convention.

Yoting could produce more progressive outcomes by allowing for decision making and im-
plementation by a semi-global, critical mass of countries. Such a form of ‘Critical Mass
Governance' (CMG) could take one of three different forms within the UNFCCC: 1. The en-
tire regime operates by a critical mass of countries, while those who are unwilling to work
by voting drop out of the regime (this will be analysed later); 2. A treaty could work by a
critical mass whereby a large segment of countries create a semi-global agreement that is
not watered down Lo appeal to the participation of recalcitrant states, or; 3. Yoling s
used within specific issues under a treaty (or within separate protocols) in order to unblock
individual negotiating tracts and have particular issues move forward by a critical mass.
The creation of a critical mass agreement which avoids the issue of appealing to the US
and other states with domestic constraints or problematic positions could be possible and
preferable. This is important to consider since the desire to appease certain parties has led
to a history of watered-down agreements. An example of this is the participation of the
U5, which is one the most controversial and important topics for global climate policy. As
the largest developed country emitler, and an economic superpower, the US is in a key po-
sition to take a leadership role on addressing climate change. Unfortunately, instead they
have undermined the climate regime on numerouws occasions, including signing the Kyoto
Protocol and subsequently not ratifying it (Depledge, 2005). While many other countries
have done similar acts. the actions of the US, in light of its size and power, have proven to
be particularly destructive to the regime. Underpinning these actions are a number of both
domestic political and institutional hurdles. Firstly, the US has a unique constitution
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whereby international treaties must pass a two thirds majority vote in the senate and have
the same legal status as federal law once ratified (Skodvin and Andresen, 200%). This
means that ratification is a very serious issue and one third of the senate (34 senators) can
block any such move. Additionally, US politics is rather antagonistic; climate change is po-
litically polarised within the US and combined with lobbying, vested interests and in-
creased partisanship the issue has become politically toxic (Bang et al., 2012). It is unlikely
that the US will be able to ratify any progressive binding multilateral climate treaty unless
a substantial political shift occurs or there are changes to the US Constitution. The second
would be highly unlikely to happen in the near future. This tension underpins to current
movement of negotiations towards a non-binding ‘pledge and review’ model for the 2015
climate agreement. Accordingly, a “deep, but narrow™ climate agreement with strong sub-
stance and commitments with limited membership that expands over time could be pref-
erable to a "broad, but shallow™ agreement (Aldy et al., 2003). One interview respondent
alluded to this prospect in mentioning a concept fram the film Field of Dreams in that you
could “build it {an effective architecture) and they will come.”® In practice this would be
the second form of CMG. A majority of parties would create their own protocol without
seeking to appeal to the interests of parties such as the US which could undermine the subs-
stance of the agreement and still not be capable of ratifying it.

Similar ideas have been put forward under other international institutions. Low has advo-
cated for a form Critical Mass Decision Making within the WTO, suggesting that a subset of
parties could push a progressive agenda ahead on particular issues and create a better dif-
ferentiation of commitments while maintaining the coherence of the multilateral system
{Low, 2001). Low further suggests using a form of consensus at the inception of an agres-
ment, and letting the critical mass dictate terms from there. This is close to the third form
of MG where voting would be applied in order to unblock specific issues. For example, a
2015 agresment could consist of numerous optional opt-out protocols where a smaller
number of progressive parties could work by wvoting to advance particular issues (e.g.
REDD+, market based mechanisms or building pre-2020 mitigation ambition) and build trust
and momentum for the wider regime. Parties who refuse to yield to the outcomes of voting
on these issues could simply fopt-out' of that protocol. Contrary to Low, | would suggest
that the creation of these critical mass tracts would be better instigated by a voting sys-
tem rather than consensus, otherwise particular states could simply block the adoption of
a certain protocol that is undesirable to them. This is a logical and promising approach
since on individual topics there is often only one, or a small handful of countries, blocking
progress. For example India and Saudi Arabia prevented action on hydroflurocarbons (HFCs)
and ‘black carbon' recently at COP19, but the main opposition against attempts to regu-
late aviation and bunker fuels has come from Singapore. Given this differentiation of in-

' Interview with a developed country scademic 07-12-12,
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terests between blockers, it makes more sense to use voting to exclude particular parties
from certain topics rather than from an entire regime or treaty. This would presumably
make this the most politically feasible, and perhaps effective, form of CMG. Free-riding
and leakage could be potential problems for both of these forms of CMG within the climate
negotiations, but could reasonably be addressed through incentives and/or measures
against non-parties. Moreover, leakage concerns will decline as participation grows and
there are also positive leakage and spill-over effects such technology development and dif-
fusion from climate policy leaders. This new idea of CMG enabled by and working through
voting has received no exploration within existing literature on the UNFCCC or MEAs thus
far. This is due to both its radical nature and the existing political realities of consensus,
yet it nonetheless warrants further attention.

The outcome of a critical mass agreement is doubtful since voting usually acts as a consen-
sus-builder. Parties are more likely to stay under the Convention or join a new agreement
rather than dropping out or refusing to participate, but such an occurrence isn't necessari-
Iy a negative one. Yoting could leave the door open to a world of semi-globalism, while
still maintaining the option of US participation in the future. Timmons and Roberts observe
that: “For two decades now, the US has been the bull in the china shop of climate negotia-
tions - repeatedly smashing any small progress that was being deliberately arranged”
{(2011: 779). It would be fundamentally misguided to continue to tie international decision
making to the destructive bull of climate negotiations.

4 Legal Aspects: Implementation

There are primarily two ways of adopting majority voting into the UNFCCC, Firstly the
Convention could be amended to allow for voting. Secondly, the Rules of Procedure with a
resolved Draft Rule 42 could be officially adopted by the COP. The rules of procedure
would need to be adopted by consensus according to article 7.2(k) of the Convention. This
is perhaps why Papua Mew Guinea and Mexico have opted to attempt inducing change
through the first path, i.e. amending the Convention itself.

4.1 Amendments to the Convention

superficially, the implementation of majority voting through amending the Convention has
promise, but upon closer inspection it possesses tremendous legal difficulties. Under Arti-
cle 15.3 the Convention can be changed through a three quarters majority vote: “ff all ef-
forts at consensus have been exhousted, and no agreement reached, the amendment shall
as a last resort be agdopted by a three-fourths majority vote of the Parties present and
vofing af the meeiing”. At first glance it appears that majority voting could be adopted
via a majority vole, Yel progress is nol so simple, Article 15.4 of the Convenlion stipulales
that changes to the Convention are only binding upon those parties who have accepled and
ratified it. In other words, amendments only apply to those who voted for it and ratify the
amendments thereafter. Thus, majority voling could be introduced via a three quarters
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majority vote. but the dissent of a few parties could result in an interesting situation for
the Convention: the majority of parties working by voting while others operate under con-
sensus. Parties functioning under different decision making rules could ultimately be coun-
ter-productive by requiring dual COP decisions, and engender confusion in already overly
complex institution (LRI, 2011b). Such a situation is likely to occur since ratification is of-
ten a long process and gives all states time to either reject. or indefinitely abstain from,
the ratification process. On the other hand, this could be a useful and simple pathway to
enable the first form of CMG. The critical mass (which would need to be at least three-
gquarters of parties) in this case would simply be those countries that are willing to work by
voting and ratify the amendments to the Convention. However, this form of CMG would
likely be inferior to the other two forms since the critical mass is defined by those who are
willing to work by voting rather than those necessarily seeking environmentally effective
outcomes {although there would probably be some overlap between the two categories as
most of the parties supporting voting are also the generally regarded as more progressive
states by nature, but this is not guaranteed). Another important point is that empirical
studies have shown that states are much more likely to ratify and stay within an fopt-out’
protocols rather than ratify and join an ‘opt-in® protocol (Galbraith, 2012). Amendments to
the convention can be seen as a kind of ‘opt-in' scenario as parties will need to vote for
and ratify the amendments. However if majority voting was instead implemented through
adopting rules of procedure it would be more of a *opt-out” scenario requiring parties to
intentionally leave the Convention. suggesting that more parties would stay within the
framework.

4.2 Rules of Procedure

Majority voting through the adoption of the rules of procedure, while requiring consensus,
does not need ratification, making it an attractive path for implementation. The rules of
procedure with a resolved Draft Rule 42 could be officially adopted by the COP, although
that would require consensus agreement. There is a possibility that a blocker would veto
such a measure, as Saudi Arabia did to the original rules of procedure. However, there is a
loophole since consensus is a flexible concept which has no official legal definition within
the UNFCCC or internationally. As recent experiences in COP16 and COP18 show. consensus
technically can be achieved despite opposition. There is a political avenue for a strong COP
president to promote adoption of the rules of procedure,

An important point is that the adoption of the rules of procedure, unlike amendments to
the Convention, does not require ratification, The only way to veto their adoption would
be to maintain a formal ohjection after the decision has been made and follow through
with a legal process to dispute the ruling of consensus (Schwarte C, et al., 20011). Countries
who have been overruled to achieve consensus previously, such as Bolivia or Russia, have
not taken such action. Bolivia threatened to take legal action through the |CJ but has thus
far failed to do so (Schwarte C. et al., 2011). Russia, despite its most recent actions, also
not followed through to procedurally dispute the consensus ruling. This suggests that the
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political nature and long legal process of guestioning a consensus decision deters parties
from doing s0. Perhaps another reason is that it is difficult to imagine how exactly a legal
decision could be executed. Article 14.2 of the Convention stipulates that dispute settle-
ment between parties can occur through negotiation, other peaceful means or submission
of the dispute to the ICJ. However, the compulsory jurisdiction of the 1CJ) only occurs when
both parties have agreed to submit to its decision. To complicate matters further it is un-
clear who the disputer would take legal action against; the host nation and chair, or the
entire COP? The chair is seen simply as a facilitator of the will of the parties and not a par-
ty representative; and taking a case against the entire COP is difficult as it require all par-
ties to the Convention to submit to the jurisdiction of the ICJ. Furthermore, if a party did
maintain a formal objection it is unclear what the outcome would be since consensus is not
officially defined within the UNFCCC or the UN. It is difficult to dispute consensus if there
is no official definition. The only two current internaticnal legal instruments to define con-
sensus so far are the United Hations Convention on the Law of the Sea (UNCLOS) under ar-
ticle 161.7{e} and the Dispute Settlement Standing (DSU) of the WTO under Annex Il of the
WTO agreement (UNFCCC, 2011a). If parties were overruled to pass the rules of procedure
there is a high probability that they would not follow through with any threatened chal-
lenge and the decision would stand; even if they did take legal action it is unlikely to be
successful in repealing the rules of procedure through the 1C).

Overall, given the problem of ratification, the adoption of the rules of procedure provides
a legally and politically feasible option to introduce voting into the UNFCCC. This is a legal
opportunity. but the shift towards majority voting is still largely contingent upon underly-
ing political and institutional dynamics.

5 Political Dynamics

Mo agresment exists an the current voting proposal. Bodansky and Rajamani (2013} note
that the COP is currently split over the choice between consensus and voting, with no clear
solution to the deadlock in sight. The general divide is between supporters such as the Al-
liance of Independent Latin American and Caribbean States (AILAC), the Environmental In-
tegrity Group (EIG) and the EU against vehement opponents such as Saudi Arabia and Baoliv-
ia. Others such as the Us, India and China have remained tight-lipped. However, these
“stonewall responses” (Yihma, 2011: 7) could be an indication of rejection (Yihma and Ku-
lovesi, 2012). They simply don't need to outwardly take a position since Saudi Arabia is al-
ready dedicated to blocking any progress on the issue. The politics of this are complex and
reasons vary for both the rejection and support of this proposal:
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Table 1; Group Fositions towards Voting

Megotiating Group Stance

AltAacC The AILAC grouping is ane of the strongest proponents of the majority
voting proposal. Member states such as Colombia and Costa Rica vocally
supported the proposal during discussions at COP1F (EMB, 01 A12/20101)
and have since then maintained this sympathy. In the most recent talks
on voting Colombia called for the adoption of rules of procedure as a
“key matter for transparency™ and noted that *it’s clear that consensus

is not always possible™®.

ALBA ALBA has been opposed Lo the majority voting proposal. The reasons Tor
this are quite clear: ALBA members such as Bolivia have been amongst
Lhe foremost users of the veto {(although their intentions may have been
nable at times) and Bolivia may still have negative memaories aof COP16.
Gther members of ALBA showed a willingness to agree to rules of proce-

o 5
dure, as long as draflt rule 42 specifies same form of consensus.

AQSIS AD5I5 has not yet discussed the majority voting proposal as a bloc or
consequently developed a common position on this.® The current chair-
manship of ADSIS is supportive of the idea of majority 1uwc:ting,F

BASIC Most of the BASIC bBloc such as China and India has refused to take a pub-
lic stance on this issue, which suggests that they oppose the nation (Vi-
hma, 2011}. In the most recent negotiations both China and India stated
that consensus has worked very well in many cases and that the focus
should be on improving implementation, not decision n'm‘n:il'lg.E= However,
it is unclear whether this constitutes direct opposition to voting or was
part of their wider strategy of pushing for greater access to financing
and *means of implementation’ under most discussions and agenda items

at COP19.

Persenal observation of contact group on voting agenda item under COP at COPAY 18-11-13.
Interaction with an ALBA negotiator 03-06-13,

Interaction with AOSIS Chalr Ambassador Marlene Inemwin Moses at a public seminar 19-02-13,

| B

Personal obzervation of contact group on voting agends item under COF at COP19 18-11-13.
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The EL The EU has been supportive of the majority voting proposal (ENB,
1341252010, During interviews and interactions many EU respondents
mentioned that while they supported the principle of majority voting
they would prefer some form of weighted voting in comparison to the

traditional ‘one country - one vole® system.

The L0Cs The majority voting proposal has not yet been discussed officially by the
LDCs. Some were open to the idea and suggested that the bloc would be
likely to support it given their frustration with the curmrent system amd

= - 9
desire for a speedier process.

Umbrelle Group Some states such as the US and Canada have refused to take a clear pub-
lic stance, which suggests that they have concerns. In the most recent
discussions an voting Canada questioned the problem of ratification and
asked “how would voting rules operate”, while the US observed that for
now time and effort would be better spent formulating the 2015 agree-
meant rather than engaging in a debate on decision ma king.‘" Other coun-
tries in the bloc expressed concerns that GFF could easily unify and out-

vote developed countries on matters of finance,”

The political dynamics behind the majority voting proposal are important to determine
both the optimal design of a voting system and the general political feasibility of such a
shift in procedure. Yet country positions are fluid and can change over time [Downie,
202)., and therefore so can the political feasibility of a proposal. This can be seen in the
current voting proposal with a number of countries, even Saudi Arabia, becoming more
cpen to discussion around the issue since the blockage of the Subsidiaries Bodies meeting
in 2013"%, Indeed. at COP19 Saudi Arabia. while opposing voting for most matters, declared
that “the one area when we can talk about voting is when we talk about financing""a.
While this is naturally part of Saudi national interest as part of the G-77, and confirms the
suspicion of the Umbrella Group, it nevertheless suggests an evolution of their position
over time.

Interaction with an East African delegate 04-06-13

¥ Persanal abservatlon of contact group on vating agenda item under COP at COP19 18-11-13
Interaction with an Umbrella Group delegate O6-06-12

= Interaction with a Pacific lzland Delegate 14-06-13.

Persenal observation of contact group on voting agenda item under COF at COP19 18-11-13 .
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6 Institutional Barriers and Drivers for Change

Instituticnal dimensions such as discourses, rules and information flows shape how count-
ries engage with the issue of decision making change. There are two distinct types of insti-
tuticnal forces at play: barriers that reinforce the status quo; and drivers that create mo-
mentuim for the transfonmation of decision making processes. Both of These will be explo-
red in order to identify leverage points for creating change in the UNMFCCC,

6.1 Barriers

Pandora's Box: Some respondents suggested there is a concern amongst parties that
amending the Convention would be similar to opening “Pandora’s box"", as amendments
could set a precedent for ongoing change to the principles and annexes of the Convention.
This view is understandable given that there is a concurrent proposal by Russia to amend
the annexes of the Convention. Major developing countries strongly oppose the notion of
revisiting the annexes since it would likely result in a change to their status and responsi-
bilities. Such anxiety was evident at COP18 in the final draft text of the Ad-hoc Working
Group on Long-Term Cooperative Action which specified that the process of reviewing the
temperature goal of the Convention “is not a review of the Convention itself” (UNFCCC,
2012). A recurrent aspect of ADP negotiations has been the assertion by some parties that
they will not reopen or reinterpret the Convention.'® Fears over re-opening the Convention
mitigate against the adoption of majority voting through amendments, although not for the

adoption of rules of procedure,

Consensus as a Norm: There was a common perception amongst interviewees that consen-
sus is a UN norm, more 50 than voting. This is partially true, Consensus is perhaps the best
reflection of the legal principle of sovereignty which the UN is built upon. But voting in no
ways violates the principle of sovereignty, since as with any form of international law par-
ties can make reservations to outcomes or decisions taken by a vote. In fact, a large num-
ber of international bodies use majority voting, including the EU, ILO, WTO, Montreal Pro-
tocol, GEF and the highest decision making body of the UN, the UN General Assembly.

Financial Matters: Concerns over voling on financial issues appears to be a political block-

ade for both developing and developed parties. Many developed countries have a fear that

“they could be overridden by the G-77 on budgetary and financial matters”'® in a situation

of voting and accordingly “want to maintain their veto over financial matters™’. This issue

Interaction with a Western Eurgpean Delegate 03-12-12

Interview with an Eastern European Delegate 12-046-13. Furthermore please refer to any of the recent Earth
Megotiations Bulletins coverage of the recent ADP negotiations to see highlights of thiz central, yet repsti-
thee conflict.

= Interview with a high level secretariat member 12-06-13.

Interview with a senior UNFOCC secretariat adwvisor 12-06-13.
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has a long history, with the USs threatening to veto the original rules of procedure due to
this concern.'® Clearly making voting on financial matters more nuanced than a simple ma-
jority where the G77 could band together and overpower donor countries is reguired in or-
der to make voting politically palatable for developed countries. However there is then the
possibility that the G77 may dislike the idea of developed countries having a veto over fi-
nancial matters." Yet opposition to voting on this basis would seem somewhat nonsensical
given that it would still be an improvement over the current predicament where avery

state grouping has a veto.

Vete Attraction and institutiopal Memory: Over time parties have grown to enjoy their ve-
to power and may forget the problems that consensus previously caused. As one interview-
e bluntly stated “the parties now like what they have, they have a veto™, A veto ensures
that parties will be taken seriously, regardless of economic or geopolitical significance. ' It
also guarantees that states have a greater degree of individual control over the outcome of
negotiations.

A related proklem is that of the collective memory of the UNFCCC in relation to the history
and success of consensus decision making. Some intervieweses saw consensus decision mak-
ing as having been quite successful prior to recent sethacks, sentiments that were also ex-
pressed by Saudi Arabia and India during COP19. This overlooks the history of the Convens-
tion, including its inception. As one interviewee noted, the Convention itself was adopted
aver the protests of a number of countries who still had their plaques raised to speak™ and
“it's something we have conveniently forgotten "2 The UNFCCC was adopted without con-
sensus in 1992, Negotiations at COP6 at The Hague in 2000 collapsed due to an inability to
reach consensus. The history of negotiations in relation to decision making is not an entire-
Ly successful one, but there appears to be some failure in the institutional memory of the
Convention.

Consensus ds g Process; Consensus as a process inherently favours the status quo and hand-
icaps attempts at transformation. The will of the many to change can be thwarted by one
conservative voice. This can be seen in the section on legal implementation. If consensus
had not been required to adopt the criginal rules of procedure then this current conune-
drum would not exist.

" Interview with a formear high level secretariat member 14-05-13.

" Interview with a senior UNFCCC secretariat advisor 12-06-13.

= Interview with a senjor UNMFCCC secretariat advisor 12-06-13.

“ Interview with a senfor UMFCCE secretariat advisor 12-06-13.

= Interview with a former high level secratariat mamber who attended this session 14-05-13.

= Interview with a high level secretariat member 12-06-13.
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Voting as a Double-Edeed Sword: One legitimate appeal raised against voting was that con-
sensus and the use of a veto can also be used to block environmentally ineffective deci-
sions, Arguably the blocking of the adoption of the Copenhagen Accord at COP15 by Tuvalu
and a number of ALBA and African countries constitutes at one incident when a veto was
used to block an unambitious outcome, This is a fair criticism and a risk that must accom-
pany any resort to a voting system, although based on the history of negotiations it ap-
pears likely that in most cases the majority will be pushing for progressive rather than re-
gressive outcomes. Importantly, in such predicaments is it better to have no decision ra-
ther than a suboptimal one?

Misconceptions on Voting: A recurrent idea amongst intervieweses was that voting was a
“divisive” process that could easily create wedges in an already overly politicised and an-
tagonistic arena. However, as previously noted this is rarely the case and voting tends to
act as more of a consensus builder, although there are exceptions. One interviewes noted
that the International Whaling Commission (IWC) tends to rely upon frequent voting rounds
and has devolved into a continuous “numbers game”. ' While this is true, issues and eco-
nomics conseguences are different between the UNFOCCC and IWC, Moreover there is al-
ready a heavily ingrained practice of seeking consensus and valuing universalism within the
Convention. It 15 not likely that parties would fall into a numbers game if voting was intro-
duced to the UNFCOCC,

Path Dependency: Path dependency is a meta-barrier that encompasses most of the other
blockades to decision making change. The numerous barriers to change have developed in-
to a sell-perpetuating culture and institutional practice. Parties have grown to appreciate
their veto and have developed misconceptions on voting to further justify the status quo.
All the barriers contribute to a form of path dependency that has locked in the current in-
stitutional state. Yet when the rules of procedure were first discussed in 1992, the wvast
majority of parties supported the notion of voting. It was only Saudi Arabia, and the US
due to concerns over financial matters, who threatened to stop the adoption of voting ar-
rangements'’; and eventually it was solely Saudi Arabia who eventually blocked their adop-
tion. Over time much of the Convention has established discourses and reasons to cement
consensus into place; one respondent referenced this by claiming that “because of our
practice we have now created an institutional law of consensus®.” Path dependency can
be broken as there are numerous precedents of international organisations evolving heir
rules over time: for example The International Standards Organisation switched from con-
sensus to majority voting, as has the EU in a number of policy areas (Maggi and Morelli,

4 Interview with a former secretarat member and academic 0%-07-13.,
= Interview with o former high level secretariat member who attended this sescion 14.05-13.

= Interview with a legal expert and civil society member 14-06-13.



243

FFU-Report O1-2074: Framework for the Future 15

2003, Pauwelyn, 2005). The gquestion then becomes what can drive a change in decision
making processes away from the current institutional trajectory.

6.2 Drivers for Change

Political Crises: The most important factor in breaking path dependency in the UNFCCC is
crisis. Political failures have a catalysing etfect upon the negotiations. The most recent
example is Russia blocking the S5Bl. Mot only did Russia put decision making reform back in-
te the international dialogue, but it also explicitly showcased the failures of the current
system, in which countries could block the progress of an entire negotiating channel over
the apparently trivial matter of an agenda item. Tuvalu highlighted the “supreme irony™ of
Russia’s actions by describing it as “crashing the car to prove the seatbelts don't work ™.
When veto rights are abused it undermines faith in consensus and creates an impetus to
change. One interviewee stated "l would characterise what has just happened (the 5Bl

wik

blockage), despite being painful, as an opportunity™™. Crisis helps to deconstruct the sta-
tus quo and in doing so provides the space to develop new institutional structures. In the
context of majority voting, political failure can delegitimise existing decision making prac-

tices and create political momentum for change.

Attractiveness of Majorify Voting: Majority voting, despite some reservations, was seen Lo
be a more efficient and speedy decision making process in contrast to consensus by most
interviewees. This positive perception could be further enhanced through the provision of
further information. Highlighting successful previous applications of voting and delivering
information on the implementation and consequences of voling could also help to make
new arrangements more familiar, build trust and dispel misconceptions. This is important
since, as one respondent put it, most would “rather stick with a known quantity than
something completely different®™.” Another way of making parties more at ease with vot-
ing would be to highlight voting procedures used within related bodies and implement it
into new ones, One respondent noted that this more ‘bBottom-up approach” could be ex-
tremely useful since it largely avoids the more difficult conversation on rules of procedure
while aiding the work of other bodies under the Convention®. The Global Environmental
Facility {GEF) already makes use of double qualified majority voting and the Green Climate
Fund is currently debating the use of voting measures within the Board.

- Personal abservation at the final 3Bl plenarny 14-06-13.
0 Interview with a senlor UNFOCC secretadat member 12-06-13,
= Interview with g US acadermie 05-12-12.

Interaction with a developing country respondent 05-12-12.
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Figure 1: Institutional Dimensions of Decision Making Change in the UNFCCC*

From the interaction of the institutional aspects of decision making change in the UNFCCC
{Figure 1), a number of leverage points in driving change can be identified. Firstly, path
dependency is the central impediment to decision making change with political crisis as
the only driver with equivalent power. Importantly there is a positive feedback loop pres-
ently working to heighten the probability of political failure. As the 2015 deadline ap-
proaches there is an increasing level of political tension and many controversial issues that
hawve previously been avoided, such as loss and damages or response measuras, are coming
to the fore., While consensus was most recently reached on these issues at COP19, the out-
comes are tenuous and focus mainly on developing processes and frameworks, while loss
and damages has a revision at COP22 enshrined as part of the compromise agreement.
These issues are not entirely resolved. Buchanan (Buchanan, 2001) refers to the ‘critical
state’, a state in non-eguilibrium dynamic systems in which increasing interconnectedness
leads to a tendency for sudden and tumultuous changes. The critical state has been re-
peatedly proved to reocccur in physical systems, but Buchanan goes one step further and
propose that this state is ubiguitous in complex systems. | would suggest that consensus
within the UNFCCC could be encouraging the Convention to bhe self-organise into a critical
state. The re-emergence of unresolved issues has led to an increasing reliance upon veto
rights and a responsive suppression of dissent, as occurred at COP16 and COP18. This
strains relations between parties while the fundamental negotiating issues often remain
unresolved. Unfortunately the 2015 agreement includes almost all of the significant issues

Polarities display how one variable affects the rate of change in another variable. Accordingly a '+ indi-
cates an increase in the rate of changs in the next wvariable.
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of the negotiations and there is a practice of not agreeing to anything until everything is
agreed. This interconnectedness makes the use of a veto more likely and the consequences
of that use more severe, History has embedded path dependency, but new and future dy-
namics are degrading it by increasing possibility of a political crisis. The provision of in-
formation on decision making can challenge existing institutional norms and legitimise new
processes, yet this is a necessary but not sufficient condition to induce change and politi-
cal crisis is ultimately needed.

7 Scenarios

Based upon the preceding analysis of the legal, political and institutional dynamics within
the UNFCCC there are six main scenarios for decision making change in the Convention.
These scenarios, together with the legal pathways towards them, are depicted in Figure 2.
One of these scenarics (Dual stftutions) follows from implementation via amendments to
the Convention, while the remaining scenarios are based upon adopting rules of procedure.
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Figure 2: Scenarios for the Implementation of Voting Systems inte the UNFCCC

Dual Institutions: The least likely and perhaps least productive outcome of introducing ma-
jority voting would be amendments to the Convention without universal ratification. As
noted previously this would lead to a split regime, in which dual institutions with different
rules would require different COP decisions. Due to worries over this possibility, along with
the “Pandora’s box™ fear, this scenario is the least likely to occur.
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Alternative A: This scenario would see the adoption of rules of procedure according to Al-
ternative A of Draft Rule 42.1 (see Appendix |}). The adoption of the original Alternative A,
is posited as a scenario since adopting the original Alternative A language is likely to be the
guickest, and perhaps least controversial method, for any chair to adopt a rules of proce-
dure which specifies majority voting. Since this scenario does not specify a larger majority
for financial matters it is unlikely to occur.

Alternative 8: This scenario would see the adoption of rules of procedure according to the
current Alternative B of Draft Rule 42.1. This would simply be the official adoption and en-
dorsement of consensus within the UNFCCC. This is improbable since parties are unlikely to
invest the necessary political will of adopting rules of procedure in order to maintain the
status quo; and the current wording actually has a lower (two-thirds) qualification for fi-
nancial matters,

Double gqualified Majority Voting: This scenario would involve the adoption of an amended
Draft Rule 42 with a double gualification upon financial, or substantial matters, or both.
The Montreal Protocol uses an innovative voting system whereby two qualifications need to
be met for an affirmative vote: a simple majority of both developing and developed mem-
ber parties (LUNEP, 2007, This system allayed the fears of developed countries that the G-
7 would unify and utilise its superior numbers to control outcomes. A double gualified
majority wvoting system could be effective in persuading developed countries who have
voiced this fear. However, as one interviewee noted, such a system would have to work in
the context of the current annexes within the UNFCCC, which are contested and may make
the idea politically unpalatable™.

Layered Voting: This scenario involves adopting an amended version of Draft Rule 42 which
stipulates a higher majority for matters of finance and the adoption of protocols. Lavered
Yoting is the assignment of varying qualifications to different voting matters based on po-
litical concerns. The benefit is that it allows for more controversial or important matters
to have more stringent wvoting qualifications placed upon them. Countries will not walk
away from the Convention due to a dispute over a procedural matter such as the election
of a chair, while more sensitive matters, such as financing measures, could be diven a
higher voting threshold. Yoting issues can be separated along four main lines: procedural,
substantial and financial matters, and the adoption of legal instruments. | suggest changes
to Draft Rule 42 that would lead to the following system of Layered Yoting:

+  Procedural issues shall require a simple majority vote.

= Interview with an academic and former UNFCCC secretariat mamber 21-04-13.

“ While some procedural matters are defined in the draft rules of procedure, there are numerous ambigui-
ties, Where ambiguity exists the distinction between procedural and substantial and left to the discretion of
the chair as per rule 42,3 of the draft rules of procedure, This in Ttself is an often arbitrary and questiona-
ble practice that could use revision; however it lies beyond the scope of this paper.



247

FFU-Report O1-2074: Framework for the Future 19

=  matters of substance shall require a three-quarters majority vote.

* The adoption of protocols or legal instruments shall require a three quarters major-
ity vote covering over 50% of current emissions regulated under the UNFCCC, It
should be noted that the conditions for entry into force for any protocol would still
need to be specified under that particular instrument as per Article 17(3) of the
Convention.

= Financial matters shall operate by a double qualified majority vote requiring a sim-
ple majority of all parties present and voting, and a simple majority of all financial
contributions {this could avoid the issue of using the politically poisonous annex sys-
tem while preventing the G77 from having a decisive voting quota). Alternatively
financial matters could be decided through a 90% super-majority for greater sim-
plicity.

Layered Yoting is an ideal appreoach and provides for unique voting arrangements. It pro-
vides a pragmatic and effective way of introducing majority wvoting into the UNMFCCC
through a flexible design that can be suited to the political context to address specific
concerns and maximise political feasibility, Other MEAs which work on consensus (CED,
Stockholm Convention etc.) by default could adopt a Layered Yoting model since the dis-
tinction between voting issues holds true across all MEAS.

Layered Voting is a flexible option and could be modified to suit less ambitious conditions.
Some interviewees claimed that the greatest potential for voting is just for unblocking
procedural matters. This would be a significant step forward as it would help to avoid pre-
dicaments such as the recent Russian blockage of the SBl. In a situation of low political ap-
petite for change then an alternative version of Layered Voting could be a two thirds ma-
jority vote for procedural matters, 90% threshold for substantial matters, and consensus
{or consensus minus one or two) for the adoption of legal instruments and decisions related
to finance.

Layered Voting provides a pragmatic and effective way of introducing majority voting into
the UNFCCC through a flexible design that can be suited to the political context to address
specific concerns and maximise political feasibility. Other MEAs which work on consensus
({CBD, Stockholm Convention etc.) by default could adopt a Layered Yoting model since
these MEAs have the same distinction between voting issues.

Common but Differentiated Voting (CBDV): CBDV is proposed as an ideal, but not feasible
voting system, and as such has less connection with the examined barmiers and opportuni-
ties. It is presented as a scenario here to provide an informative example of how voting
could be structured in conditions free of strong political constraints and what the resulting
distribution of voting power could look like. It could provide lessons or a possible madel for
the decision making of future environmental agreements and bodies. This voting system
would operate in line with the principle of ‘common but differentiated responsibilities’
under Article 3.1 of the Convention. Drawing upon this principle | have developed a system
of woting which gives every country a right to vote, but differentiates their voting power
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on the basis of the three criteria of population. mitigation and vulnerability. The weighting
on vulnerability provides input legitimacy to the system by giving voice and power to those
who are most impacted by climate change and accordingly the decisions of the COP. The
issue of procedural legitimacy by including most vulnerable must be addressed as it has
been a reoccurring objection to other alternative proposed forms of decision making, such
as minilateralism (Eckersley, 2012). This form of weighting would also be in accordance
with Article 3.2 of the convention which states the need to fully consider the “special cir-
cumstances of developing country Parties, especially those that are particularly vulnerable
to the adverse effects of climate change". One clear problem with this criterion is that
there are still methodological disputes on how technically measure vulnerability. An exam-
ple of this could include whether to measure vulnerability simply by projected impacts at-
tributable to climate change, or additionally by including the capacity of the state to
adapt to the impacts. In my presented example (Table 2} data for wulnerability is based
upan the 2010 dataset for the Global Yulnerability Index created by David Wheeler of the
Centre for Global Development (Wheeler, 2011). It draws upon climate vulnerability data
that has been adjusted to account for income and regulation (indicators of adaptive capac-
ity

The second criteria of population would more fully embody the principle of democracy
than the current one-country one-vote system, which s more representative of the legal
norm of sovereignty (Schwartzberg, 2003). Moreover, it better reflects geopolitical reali-
ties by giving greater weighting, and appealing to. the rising economic powerhouses of the
BASIC group. Population would have to be tied to a common baseline in order to avoid a
perverse incentive for increasing population in order to expand voting power. Population
figures were taken from the World Bank 2012 data set (WB, 2013).

The third criteria of weighting on the basis of mitigation targets provides an incentive for
developed countries to increase their mitigation commitments and for developing coun-
tries to take on their own, thus helping create the conditions for a ‘race to the top'. This
is similar to the logic of weighting votes based on financial contributions in the Interna-
tional Monetary Fund (IMF)} and World Bank. Weighting mitigation efforts both encourages
and rewards leadership. Since most countries have not put forward clear mitigation targets
for the 2015 climate agreement, the Climate Change Performance Index {CCPI), created by
German Watch, has been used to measure the mitigation performance. The CCPl measures
the mitigation efforts of 58 individual countries who account for over 90% of global emis-
sions (Germanwatch, 2014). The CCPI ranks countries by an index of which 80 is assessed
by objective measurements of emissions trends and levels, and 205 by policy assessment
from international experts. The remaining countries that are not covered by the CCPl ac-
count for an insignificant amount of emissions individually and therefore their scores have
been moderated to a common low score (0,01 by the CCP| scoring system),

Table 2 provides an example of how the distribution of votes under a CBDV system would
look. As noted previously, there are clear constraints and problems in measuring and quan-
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tifying both mitigation performance and wulnerability, and accordingly this example is an
imperfect attempt using the best current available data and measurements. If any such
system were to truly be implemented within the convention, it would likely require the
secretariat to undertake specific measurements of both vulnerability and mitigation agreed
to by the parties.

The example below has modified the weighting of votes so that while population and miti-
gation are of equal weighting. vulnerability counts for less towards a country's overall vot-
ing power. As shown in Table 3 the votes are weighted so that the end voting score is com-
prised by 43.2* for mitigation, 42.3* for population and 13.3% for vulnerability. The ra-
tionale for this is both logical and geopolitical. Firstly, in a five or stk degree world the im-
pacts of climate change are severe enough to constitute a global systemic threat, and thus
state-based evaluations are less relevant in the long-term. Secondly, the most vulnerable
countries are also generally those who are least significant in terms of emissions, and thus
their buy-in for political agreements is somewhat less important. These weighting modifi-
ers balance legitimacy against ensuring that power still largely rests with those who are
most needed to ensure effective global mitigation.

Table 2: CBEDY Bloc Yoting Entitlements

Blocs Weighted Vote
EU 25.298%
The Umbrella Group 94675
L0515 1.979%
BASIC 20 6TBY
EIG 2.817%
LDCs 16.5625%
AlLAC 0.859%
ALEA 0.698%,
G-77 49, 05625

Table 3: Modifier for Yote Weighting Criteria

Weighting Modifiers

Population 1.3

Vulnerakility 0.4

Mitigation 1:3
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Table 4; CBDV VYoting Farty Entitlements

P= Population

¥= Vulnerability

M= Mitigation

OVP= Overall Voting Power

Individual member party scores are depicted as a % of the overall total. The table is ranked from
largest to smallest in terms of the end voting score.

Member Party P v m OVP (%)
China 19.21% 0.69% 1.58% G9.14%
India 17.68% 1.05% 1.72% B3.55%
United States of America 4 49% 0.00% 1.59% 2.63%
Indonesia 2.53% 0.16% 1.6%9% 2.28%
Brazil 2. 84% 0.02% 1.67% 1.96%
Wexico 1.73% 0.04% 1.85% 1.55%%
Russian Federation 2.05% 0.01% 1.31% 1.46%
lapan 1.82% 0.01% 1.42% 1.41%
Garmany 1.17% 0.0G% 1.86% 1.31%
United Kingdam of Great Britain
and Northern Ireland 0.80% 0.06% 2.09% 1.30%
France 0.94% 0.00% 1.98% 1.27%
Egypt 1.15% -0,06% 1.77% 1.26%
Italy 0.87% 0.008% 1. 89% 1.20%
Fakistan 2.56% 0.45% 0.03% 1.158%
Thailand 0.95% 0,129 1.64% 1.14%
Migeria 2.41% 0.31% 0.03% 1.10%
Spain 0.66% 0.00% 1.51% 1.07%
Bangladesh 2.21% 1.55% 0.03% 1.18%
Turkey 1.06% 0.03% 1.40% 1.07%
Maorocco 0.47% 0.21% 1.92% 1.06%
Sauth Africa 0.73% 0.06% 1.62% 1.03%
Denmark 0.08% 0.00% 2. 26545 1.01%
Ukraine 0.65% 0.02% 1.68% 1.01%
Iran {Islamic Republic of} 1.09% 0.15% 1.14% 0.99%
Ramania 0.30% 0.01% 1.92% 0.96%
Portugal 0.15% 0.01% 2.06% 0.96%
Argenting 0.59% 0.01% 1.61% 0.95%
Somalia 0.15% 14.14% 0.03% 1.95%
Sweden 0.14% 0.00% 2.05% 0.95%
Poland 0.55% 0.01% 1.58% 0.93%
Switzerland 0.11% 0.00% 1.99% 0.01%
Belgium 0.16% 0.00% 1.94% 0.91%
Hungary 0.14% 0.00% 1.96% 0.91%
Algeria 0.55% 0.15% 1.50% 0.91%
Ireland 0.07% 0.006% 1.95% 0.38%
Malta 0.01% 0.00% 1.99% 0.36%
Slovakia 0.08% 0.01% 1.90% 0.86%
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leeland 0.00% 0.06% 1.95% 0.85%
MNetherlands 0.24% 0.00% 1.71% 0.85%
Lithuania 0.04% 0.01% 1.83% 0.81%
MNorway 0.07% 0.00% 1.78% 0.80%
Austria 0.12% 0.00% 1.72% 0.80%
Malaysia 0.42% 0.03% 1.41% 0.80%
Balarus 0.14% 0.03% 1, 70% 0. 80%
Luxembaourg 0.01% 0.00% 1.81% 0.79%
Slovenia 0.03% 0.01% 1.78% 0.78%
Demacratic People’s Republic of Kaorea 0.35% 0.33% 1.40% 0.B0%
Latwia . 0.03% 0.01% 1.77% 0.78%
Finland 0.08% 0.06G% 1.70% 0.7 7%
Czech Repuhblic 0.15% 0.00% 1.62% 0.7 7%
Bulzaria 0.10% 0.01% 1.65% 0. 76%
Cyprus 0.02% 0.00%4 1.73% 0.76%
Canada 0.50% 0.006% 1.21% 0.74%
Greece 0.16% 0.01% 1.55% 0.7 4%
Ethiopia 1.21% 2.40% 0.03% 0.90%
MNew Zealand 0.06% 0.005% 1.61% 0.72%
Croatia 0.06% 0.01% 1.59% 0. 72%
Myanmar 0.75% £.64% 0.03% 1.09%
Singapaore 0.08% 0.00% 1.51% 0.69%
Australia 0.32% 0.00% 1.25% 0.68%
Philippines 1.38% 0.27% 0.03% 0.65%
Estania 0.02% 0.01% 1.37% C.60%
Vietnam 1.27% 0.52% 0.03% 0.63%
Kazakhstan 0.24% -0.03% 1.13% 0.59%
Demacratic Republic of the Cango 0.94% 2.14% 0.03% G.71%
Saudi Arabia 0.40% 0.01% 0.76% 0.50%
Burundi 0.14% 5.83% 0.03% 0. 85
United Republic of Tanzania 0.6E% 0.80% 0.03% 0.47%
Sudan 0.53% 1.71% 0.03% 0.47%
Afghanistan 0.43% 2.10% 0.03% 0.48%
Republic of Karea 0.72% 0.00% 0.03% 0.32%
Loloamhia 0.68% 0.06% 0.03% 0.32%
Kenya 0.62% 0.19% 0.03% 0.31%
Uganda 0.52% 0.57% 0.03% 0.33%
Zimbabwe . pz20% | 288% | 003% 0.48%
Eritrea 0.09% 3.38% 0.03% 0.50%
Central African Republic 0.06% 3.51% 0.03% 0.51%
lrag 0.47% 0.38% 0.03% 0.27%
Miger 0.25% 1.86% 0.03% 0.37%
Mepal 0.39% 0.71% 0.03% 0. 28%
Mozamhbigue 0.36% 0.E8% 0.03% 0.29%
Uzbekiztan 0.43% 0.33% 0.03% 0.24%
Mlalawi 0.23% | 1.62% 0.03% 0.33%
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Madagazcar 0.32% 0.96% 0.03% 0. 28%
Guines-Bissau 0.02% 2.98% 0.03% 0.42%
Libaria 0.06% 2.73% 0.03% 0. 40%
Paru 0.43% 0.06% 0.03% 0.21%
Venezuela (Bolivarian Republic of) 0.43% 0.03% 0.03% 0208
Rwanda 0.16% 1.81% 0.03% 0.33%
Yamen 0.34% 0.51% 0,03% 0, 23%
Ghana 0.36% 0.20% 0.03% 0.20%
L{had 0.18% 1.27% 0.03% 0.26%
Syrian Arab Repuhblic 0.32% 0.27% 0.03% 0.19%
Mali 0.21% 0.94% 0.03% 0.23%
Cameroan 0.31% 0.23% 0.03% 0.18%
Guinea 0.16% 1.24% 0.03% 0.25%
Burkina Faso 0.24% 0.72% 0.03% 0.21%
Angola 0. 30% 0,225 0.03% 0.17%
Sri Lanka 0.29% 0.27% 0.03% 0.18%
Zambia 0.20% 0.EB% 0.03% 0.22%
Cate d'lvoire 0.28% 0.29% 0.03% 0.17%
Sierra Leone 0.09% 1.60% 0.03% 0.26%
Senegal 0.20% 0.81% 0.03% 0.21%
Cambodia 0.21% 0.67% 0.03% 0.19%
Taga 0.09% 1.44% 0.03% 0.25%%
Haiti 0.15% 0.99% 0.03% 0.21%
Chile 0.25% 0.01% 0.03% 0129
Cuba 0.16% 0.59% 0.03% 0. 156%
Benin 0.14% 0.71% 0.03% 0. 17%
Ecuadar 0.22% 0.14% 0.03% 0.13%
Guatemala 0.22% 0.13% 0.03% 0. 12%
Kiribati 0.G0% 1.42% 0.03% 0. 20%
Balivia 0.15% 0.365% 0.03% 0.13%
Lao Peaple’s Democratic Republic 0.10% 0.67% 0.03% 0. 14%
Camaras 0.01% 1.26% 0.03% 0.19%
Papua New Guinea 0.10% 0.58% 0.03% 0.14%
Lasotho 0.03% 0.99%, 0.03% 0.16%
Tunisia 0.15% 0.09% 0.03% 0.09%
Daminican Republic 0.15% 0.12% 0.03% 0.09%
Canga 0.06% 0.50% 0.03% 0.12%
Honduras 0.11% 0.23% | 0.03% 0.09%
Mauritania 0.05% 0.62% 0.03% 0.12%
Tajikistan 0.11% 0.159% 0.03% 0.09%
Azaerbaijan 0.13% 0.05% 0.03% O.0E%
United Arab Emirates 0.13% 0.01% 0.03% 0.07%
Faraguay 0.10% 0.25% 0.03% 0.09%
Salamon lslands 0.01% 0.78%, 0.03% 0.12%
Micaragua 0.09% 0.22% 0.03% O.OE%
Israel 0.11% 0.00% 0.03% 0.06%
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Searhia 0.10% 0.03% 0.03% 0.06%
Timor-Leste 0.02% 0.63% 0.03% 0.10%
Turkmenistan 0.07% 0.23% 0.03% 0.08%
Gamhia 0.03% 0.55% 0.03% 0.10%
El Salvador 0.08% 0.07% 0.03% 0.06%
lordan 0.09% 0.05% 0.03% 0.06%
Libwya 0.09% 0.07% 0.03% 0.06%
Tuvalu 0.00% 0.67% 0.03% 0.10%
Kyrgyzstan 0.08% 0.0%9% 0.03% 0.06%
Djibouti 0.01% 0.46% 0.03% O.DE%
Micronesia [Federated States of) 0.00% 0.53% 0.03% 0.08%
Vanuatu 0.00% 0.51% 0.03% 0.0EM
Casta Rica 0.07% 0.05% 0.03% 0.05%%
Mamibia 0.03% 0.27% 0.03% 0.06%
Swaziland 0.02% 0,375 0.03% 0.07%
Tanga 0.00% 0.48% 0.03% 0.0E%
Geaorgia 0.06% 0.03% 0.03% 0.05%%
Lebanan 0.06% 0.03% 0.03% 0.04%
Republic of Maoldova 0.05% 0.095% 0.03% 0.05%
Mauru 0.00% 0.43% 0.03% 0.07%
Suyana 0.01% 0.35% 0.03% 0.06%
Bosnia and Herzegovina 0.05% 0.04% 0.03% 0.04%
530 Tame and Principe 0.00% 0.40% 0.03% 0.07%
Saint Lucia 0.00% 0.40% 0.03% Q.07
Panama 0.05% 0.03% 0.03% 0.04%
Samoa 0.00% 0.38% 0.03% 0.07%
Grenada 0.00% 0.39% 0.03% 0.07%
lamaica 0.04% 0.11% 0.03% 0.04A%
Albania 0.05% 0.04% 0.03% 0.049%
Oman 0.05% 0.025% 0.03% 0.04%
Uruguay 0.05% 0.01% 0.03% 0.04%
KWaongalia 0.04% 0.06% 0.03% 0.04%
Saint Vincent and the Grenadines 0.00% 0.32% 0.03% 0.06%
Kuwait 0.05% 0.008% 0.03% 0.03%
Bhutan 0.01% 0.25% 0.03% 0.05%
Armenia 0.04% 0.03% 0.03% 0.03%
Marshall Islands 0.00% 0.30% 0.03% 0.05%
Maldives . poo% | o2e% | 0.03% 0.05%
Equatorial Guinea 0.01% 0.20% 0.03% 0.04%
Batswana 0.03% 0.07% 0.03% 0.03%

Epe VYarde 0.01% 0.22% 0.03% 0.04%
Fiji 0.01% 0.15% 0.03% 0.04%
Saint Kitts and Neviz 0.00% 0.23% 0.03% 0.04%
Trinidad and Tobaga 0.02% 0.10% 0.03% 0.03%
Gaban 0.02% 0.07% 0.03% 0.03%
The farmer Yugoslav Republic of Macedania 0.03% ] 0.02% 1.03% 0.03%
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Oatar 0.03% 0.00% 0.03% 0.03%
Antigua and Barbuda 0.00% 0.19% 0.03% 0.04%
Daminica 0.00% 0.18% 0.03% 0.04%
Barbadeos 0.00% 0.14% 0.03% 0.03%
Mauritius 0.02% 0.04% 0.03% 0.03%
Belize 0.00% 0.13% 0.03% 0.03%
Bahrain 0.02% 0.03% 0,03% 0.03%
Suriname 0.01% 0.10% 0.03% 0.03%
Bahamas 0.01% 0.09% 0.03% 0.03%
Cook Islands 0.00% 0.10% 0.03% | 0.03%
Niue 0.0% 0.10% | 0.03% 0.03%
Waontenegro 0.01% 0.03% 0.03% 0.02%
Seychelles 0.00% 0.08% 0.03% 0.02%
Bruinei Darussalam 0.01% 0.01% 0.03% D.02%
Palau 0.00% 0.04% 0.03% 0.02%
Andarra 0.00% 0.00% 0.03% 0.01%
Wanaca 0.00% 0.00% 0.03% C.01%
Liechtenstein 0.00% 0.00% 0.03% 0.01%
5an Marino 0.00% 0.00% 0.03% G.01%

The EU stands to benefit most from the CBDYV arrangements (due Lo their miltigation ef-
forts) Tollowed by the BASIC Bloc, the LDCS and then the Umbrella Group. This allocation
fits the previously mentioned second of CMG governance by redistributing power away
from the Umbwella Group, and hence the US, and places an emphasis Lowards the more
progressive parties (the EU), most vulnerable states {the LDCs) and most important coun-
tries in terms of future emissions (the BASIC bloc). This distribution could even provide a
pathway towards a semi-global critical mass agresment built around the EU and BASIC
states. Importantly, the Umbrella Group is not permanently marginalised and could easily
become a larger voling Torce i their individual members improve their domestic mitigation
efforts.

CBDV is an idealistic model: despite its advantages it is never likely to come into exist-
ence. There are two main factors which limit its political feasibility. Firstly, it violates Ar-
ticle 18 of the convention which stipulates that “Each party to the convention shall have
one vote". Therefore weighted voting would reguire an amendment to Article 18 before its
adoption, and it would prove 1o be almost impossible 1o have parties universally ratify such
a radical change. Secondly, it is even less probable that member parties could come to an
amicable agreement on voting criteria. Considering that parties to the UNFCCC have had
strugglas with developing picking facilitators, assigning voting quotas would prove near im-
possible. This is particularly true when political hand-grenades like historical responsibility
could easily be put forward as possible criteria.
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8 Conclusion: Risk and Opportunity

The inconvenient truth is that use of consensus within the UNFCCC is unlikely to lead to
the fulfilment of the ultimate objective of avoiding dangerous anthropogenic climate
change. Voting, in the context of the Convention, is a more efficient and potentially effec-
tive alternative. Path dependency is a substantial barrier to changing from consensus, but
the potential of adopting rules of procedure and catalysing effect of political crisis make
the implementation of voting both legally and politically possible. | propose that Layered
Voting is the best way forward in terms of a politically feasible voting system and that the
model of CBDV provides an idealistic, but currently unrealistic, decision making system.

There are a number of interesting avenues for further exploration of UNFCCC decision
making. Firstly, can the UNFCCC act as a catalyst amongst other MEAs and spread majority
voting as a new norm for international environmental governance? It is generally assumed
that MEAs learn from each other. but there is little empirical evidence that this is true.
Research on the diffusion of rules and procedures between MEAs is therefore an important
future area of study. Secondly, if voting was to be adopted. what would a global climate
agreement without the US look like? Would it be similar to the third form of CMG where
the US could pick and choose which issue-specific protocols it could ratify? Would it be
more of a hybrid agreement that combines and connects the bottom-up forces and sub-
national actors in the US with the benefits of a top-down international approach? How this
form of multi-level, critical mass governance requires further investigation.

The main driver for change within the UNFCCC, and perhaps the wider field of environ-
mental governance, is likely to be crisis. lronically, the long term success of the UNFCCC
may be dependent upon its short term failure. In this respect the 2015 agresment and
lead-up negotiations provide the best opportunity for a political crisis and decision making
changs. The fortunes of the next climate agreement and the rules of procedure are intri-
cately interwoven. Naturally there are inherent risks in having the process of consensus
collapse within the UNFCCC. It must be questioned whether the potential benefits of in-
troducing majority voting outweigh the risks attendant upon both a short-term crisis and
continuing with a decision making process that appears to be fatally flawed. The Hitchhik-
ers Guide to the Galaxy by Douglas Adams once made the famous quip that “the answer to
the ultimate question of life, the universe and everything” was the number 42 {(1979: 99).
While it may not be that cosmic, the number still carries some significance. The future of
the UNFCCC, and perhaps of many of the other MEAs, may lie within Draft Rule 42 and the
possibility of majority voting.
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Appendix I: Draft Rule 42

Rule 42
[1. Alternative A

The Parties shall make every effort to reach agreement on all matters of substance by
consensus. If all efforts to reach consensus have been exhausted and no agreement has
been reached, the decision shall, as a last resort, be taken by a two-thirds majority
vote of the Parties present and voting, except;

(a) as otherwise provided by the Convention, the financial rules referred to in Article
7, paragraph 2 (k) of the Convention or the present rules of procedure[.] [;]

[{b) for a decision to adopt a proposed protocol, which shall be taken by [consensus] [a
three-fourths majority of the Parties present and voting][.] [;]

[ic) for decisiens under paragraph 3 of Article 4 and paragraphs 1, 3 or4 of Article 11
of the Convention, which shall be taken by consensus. ]

1. Alternative B

Decisions on matters of substance shall be taken by consensus, except that decisions
on financial matters shall be taken by a two-thirds majority vote.

2. Decisions of the Conference of the Parties on matters of procedure shall be taken by a
majority vote of the Parties present and voting [, except that adeption of a motion or
proposal to close or limit debate or the list of speakers shall require a two-thirds ma-
jority vote of the Parties present and voting].

3. IT the question arises as to whether a matter 8 one of a procedural or substantive na-
ture, the President shall rule on the question. An appeal against this ruling shall be put to
the vote immediately and the President’s ruling shall stand unless overruled by a majority
of the Parties present and voting.

4, If, on matters other than elections, a vote is equally divided, a second vote shall be
taken. If this vote is also equally divided, the proposal shall be regarded as rejected.

5. For the purposes of this rule, the phrase "Parties present and voting” means Parties pre-
sent at the meeting at which voting takes place and casting an affirmative or negative
vote, Parties abstaining from voting shall be considered as not voting.
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