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This article examines the dynamics of engagement between national
human rights institutions (NHRIs} and civil society organizations (CSOs) in
the Asia Pacific region. It explores the role of CSOs in the establishment of
NHRIs and argues that this history is essential to understanding the expe-
rience of NHRIs within different states. Second, it explores the evolution
and impact of networks of NHRIs and CSOs in a region that currently lacks
a supranational mechanism for promoting and protecting human rights.
Finally, it considers the potential for CSOs to utilize the evolving processes
of the International Coordinating Committee of Institutions for the Pro-
motion and Protection of Human Rights (ICC) to strengthen the inde-
pendence and effectiveness of NHRIs. Keyworos: NHRIs, CSOs, ICC, Asia
Pacific region.

IN 2003, Sonia CARDENAS DESCRIBED “A NEW AND SIGNIFICANT DEVELOPMENT
in the field of human rights: the UN-led proliferation of national human
rights institwtions (NHRIs).”" Since then. increasing attention has been paid
to the role of these state-based. but nommally independent. institutions in
promoting and protecting human rights. The potential importance of NHRIs
stems from their location within the state. NHRIs are (ideally)y vectors for
the norms of international human rights Taw, transmitting them from the
global sphere of UN treaties and treaty bodies to the domestic arena where
they can be promoted through ceducation. protected in fegislation. and
enforced by the executive. Because of their accessibility, independent and
well-resourced mstitutions. which possess a broad mandate and wide-
ranging powers, have the potential to significantly increase the level of
human rights protection afforded to citizens. In the wake of Cardenas™s arti-
cle. scholars have studied the establishment of NHRIs in diverse political
systems:” the work of NHRIs in transposing international human rights
from the international to the national levels:* the issue of how NHRIs. cre-
ated and funded by the state, can maintain legitimacy and etfectiveness:?
and whether or not, and how. the impact of NHRIs can be measured.”
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As more states have established NHRIs and more scholars have exam-
ined their work. the contested nature of NHRIs has become more visible.
While some NHRIs have been successtul in effecting positive change and
have assumed a central role in the political life of the state. shaping the dis-
course on human rights and inspiring new understandings of the responsi-
bilities of the state toward its citizens, others have been paralvzed in
situations of conflict and still others have succumbed to politicization.!
Many NHRIs scek a path between building relationships with governments
so that they can collaborate on human rights policy and being independent
enough to criticize governments when their human rights programs fall
short. This is a difficult line to walk and. at different periods in relation to
some human rights issues, some commissions become—or are perceived to
be—sidelined. John von Doussa. former president of the Australian Human
Rights Commission. reminds us “how fragile these types ol organisations
arc. and when they start to challenge the authority of the ruling power. then

0

they are terribly fragile.™”

In this article. I aim to shed new light on the nature and potential of
NHRIs by examining an arca that has previously received little attention—
the relationship between c¢ivil socicty organizations (CSOs) and NHRIs.®
This is an arca of practical significance for human rights policymakers and
practitioners. as the CSO/NHRI relationship is a central dynamic in the cre-
ation and maintenance of effective NHRIs. Positive CSO/NHRI engage-
ment is a feature of all NHRIs, which are perceived as legitimate, credible
institutions—by government, by regional peers. and by the international
community, Concomitantly, in cases where CSO/NHRI relations are
strained or nonexistent. NHRIs inevitably sutfer a crisis of legitimacy.

Because the Asia Pacitic region currently lacks an overarching regional
mechanism for the promotion and protection of human rights.” NHRIs have
assumed significant social. legal. and political roles within many states. In
the Asia Pacific region, theretore, the role of CSOs in advocating for strong
and effective institutions has been all the more important. As the NHRIs of
Europe. Africa. and the Americas begin to strengthen links between CSOs
and NHRIs, it is instructive to consider the chemistry of NHRI/CSO inter-
action in the Asia Pacific region. "

In the first part of this article, I consider the role of CSOs in the estab-
lishment phase ot a NHRI. Most explanations of why states create NHRIs
have tended to overlook the part played by domestic torces. and I argue that
unless we understand the endogenous impetus to create NHRIs we cannot
understand the experience of these institutions within the state. Next, |
examine two important networks in the Asia Pacific region that have fos-
tered and shaped CSO/NHRI engagement: the Asia Pacific Forum ot
National Human Rights Institutions (APF) and the Asian NGO Network on
National Human Rights Institutions (ANNID). Finallv, I survey new strate-
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cies that CSOs are developing in international forums, such as the Interna-
tonal Coordinating Committee of National Institutions tor the Promotion
and Protection of Human Rights (ICCH. to challenge the legitimacy of
NHRIs and move them toward mecting ternational standards of inde-
pendence and effectiveness.

CSOs and the Establishment of NHRIs

The idea ol estabhishing a human rights body within cach nation  -an
Tacent” of international Taw within the state—tirst appeared in a United
Nations forum in 19467 By 1990, cight NHRIs had been established: in
Australia. Canada. Denmark. France. Guatemala. Mexico. New Zealand.
and the Philippines. In 1991, representatives of some of these institutions
met i Paris for the First International Workshop on National Institutions
for the Promotion and Protection of Human Rights. From this workshop
cmanated the “Principles Relating to the Status of National Human Righits
Institutions™ tthe Paris Principlesy, which set out the functions and respon-
sibilities of NHRIs and established guarantees of independence and plural-
ism. The Paris Principles were adopted by the UN General Assembly in
199317 In 1993, the ICC was established to aceredit NHRIs according to
thetr compliance with the Paris Principles. Conforming institutions are
accorded AT status by the 1CC: those that do not conform are accorded
TBTor TCT statuss TAT status NHRIs have speaking nights in the Human
Rights Council and other international human rights fora, and are entitled to
request that they be recognized as the official national monitoring mecha-
nism under the Optional Protocol to the Convention Against Torture!* and
the Convention on the Rights of Persons with Disabilities. '

The Vienna World Conference on Human Rights also convened in
1993, The conference adopted the Vienna Declaration. which recognized
“the important and constructive role played by national institutions for the
promotion and protection of human rights, in particular in their advisory
capacity to the competent authorities, their role in remedying human rights
violations, in the dissemination of human rights information. and education
in human rights.”™" That same vear. the Office of the High Commissioner
for Human Rights created the position of coordinator for national institu-
tons. and encouraging the creation of NHRIs in all states became a central
concern of UN human rights bodies. Now in 20120 125 of the 152 member
states of the United Nations have established NHRIs '

I'he worldwide proliteration of NHRIs in a relatively short span of time
has puzzied students of international relations. Why would states create and
support an institution that is a source of criticism of the state and a poten-
ttal brake on state power? Cardenas. who attributes to the UN a “eritical
role in the protiferation of NHRIES™ argues that for some states NHRIs
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have presented a way of deflecting international scrutiny and avoiding
ercater international institutionalization."™ Highlighting the role of three
significant actors-—the UN{ the mternational community. and the state- -
Cardenas depicts NHRI promotion as *

precisely because it promised to shield state sovereignty while satisfying
0

strategy that achieved consensus

rising demands for human rights reform,
From within states themselves. a fourth actor--CSOs— have also
played a significant role in driving the establishment of NHRIs. The Vienna
World Conterence. which was attended by approximately 800 civil society
representatives from across the globe. informed domestic and regional
CSOs of the existence of an nstitutional model for the national monitoring
of human rights. CSOs were quick to recognize the potential of a state-
based human rights body. established by constitutional or legislative provi-
sions and thus (unlike CSOs) not subject to deregistering by covernment
or the vagaries of donor funding. Such a body was scen as a powertul
potential ally for CSOs m the promotion and protection of human rights.
In many cases. CSOs seized the opportunities presented by a change in
domestic political circumstances (usually the imminent election of a liberal
government atter a long period of monarchical. single-party. or authoritar-
1an rule) to convinee new leaders that the establishment of a NHRI was in
line with a progressive political agendi. The Paris Principles provided a scet
of internationally endorsed benchmarks that nongovernmental organizations
(NGOs) could use in lobbying governments to create bodies with signifi-
cant powers, independence. and a broad mandate. The Paris Principles also
helped to allay civil society fears that the new human rights body could be
used by future recaleitrant governments to cloak human rights abuoses.
CSOs from South Korea, tor example. attended the Vienna Conference
and returned home determined to convinee reformist presidential candidate
Kim Dac Jung that the establishment of an NHRI should be included as one
of the 100 clection promises™ of Jung’s campaign for the 1997 clections.
After Jung won the election, he placed the National Human Rights Com-
mission Bill betore the National Assembly. Nepalese NGO activist Soshil
Pyakurcl™ recognized prior 1o 1993 that Nepal needed a “national institu-
tion. with a broad base to monitor the [human rights| situation and some-
how report to the parliament.”™ ! But it was not until he attended the Vienna
World Conference that Pvakurel and other Nepalese NGOs became aware
that the model for such an institution existed and that the Oftice of the High
Commissioner for Human Rights could be enlisted to assist with the estiab-
lishment ot the institution. Nepal's National Human Rights Commission
was cventually established in 2001, In Fiji. CSOs demanded that the 1997
Constitution of the Republic of the Fiji Islands. drafted to safeguard democ-
racy in the wake of the 1990 coup d ¢tat. should include a provision tor the
establishment of a National Human Rights Commission.” The National
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Human Rights Commission of Fijpr was extablished in 20000 In Bangladesh.
which tor the most part had been under military rule since gaining inde-
pendence from Pakistan in 1971, democratic elections held in 2008 were
followed by the establishment of o National Human Rights Commission in
20007 In August 2009, the Democratic Party of Japan (DJP) was clected
1o power. ending more than fifty vears of almost uninterrupted rule by the
Liberal Democratic Party. Lohbied by Japanese NGOs. the DIP moved to
establish an NHRIL Following clections in 20100 Myanmar’s new govern-
iment announced the establishment of the Myanmar National Human Rights
Commission.

As Cardenas explains., the desire 1o appease an international audience
is often one of the motivating forces behind a government's decision to
establish an NHRIL In other cases. as | suggest, motivation stems from a
new government's desire to distinguish tselt from political predecessors for
the benefit ol a domestic audience. In the latter case. CSOs play a signifi-
cant role in Tohbving for the creation of NHRIS, CSOs have been responsi-
ble tor putting the issue of NHRI establishment on the domestic political
agenda and creating expectations about the potential for this new institution
to protect human rights, promote the rule of law, and safeguard democracy.
often in states where these prineiples have never existed or have been
absent tor long periods of time. CSOs have advocated for the establishment
of a NHRI as a form of “democratic lock-in™ at the domestic level =" in
states emerging from long pertods of authoritarian rule (Malavsia. South
Koreu. Indonesia. the Philippines. Myanmar). states emerging tfrom conflict
(Afghanistan, Timor Leste). or states transitioning to democracy (Nepal.
Bangladesh. Afghanistan). NHRIS have become a powerful symbol of the
new (liberal) order promised to the people. Passionate advocacy has sur-
rounded the subject of NHRIT establishment in the Asia Pacific region, CSO
elforts to convinee governments to establish independent NHRIs have

5

included violent demonstrations.™ mass protests.” and hunger strikes.”

But the mstitution’s ability to tulfill the role of safeguarding democ-
racy. the rule of law. and human rights has i many cases proven limited.
particularly e circumstances where there is no independent judicrary. free
press. or politically accountable government. The symbolic importance
attached to NHRIs at the time of their establishment explains the high level
of disappomtment that occurs when NHRIS il to meet expectations. In
many cases. mtal enthusiasm for NHRIs has been quickly tempered. In
1998, a coalition of NGOs from the Asia Pacific region wrote that:

Asta-Pacitic NGO~ have an unhappy history with National Human Rights In-
stitutions. The Philippines Human Rights Commission has consistently been
used by the Government for its own propaganda activities. The determina-
tons ol the Indonesian Human Rights Commiission on human rights abuses
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in East Timor and [rina Jaya have been tlawed. Indi’s human rights com-
mission—which was designed, as the then ruling party  admitted 1o
“counter Western propaganda’™ ~has no power to investigate human rights
abuses by the armed forces.™

By 2008, this picture was even more bleak. The Fiji Human Rights Com-
mission supported the 2006 coup d'état of Commodore Frank Bamimarama
and, shortly afterward. withdrew its membership in the 1CC. In October 2007,
the ICC Sub-Committee on Accreditation recommended that the Sri Lanka
Human Rights Commisston—then operating under a state of emergency —
be demoted from “A™ to "B7 status because of its failure to maintain inde-
pendence and political objectivity.”” In April 2010, the National Human
Rights Commission of Nepal was placed under review by the subcommitiee
amidst accusations—trom two of the five human rights commissioners
themselves—about “corrupt practices and the dystunctional nature ot the
institution.™" Indeed. it is in those cases where an independent. effective
human rights body is most urgently required. that the experience seems 1o
show that NHRIs are least able to function ctfectively.

In some cases. many years pass before CSOs realize that an NHRIT is
not. in the words of Malaysian activists, “the mighty champion that was
going to sweep down from the mountains and resolve their problems for
them.” but “merely one cog in the wheel of human rights activism.”™ " In the
next section of this article. I highlight the activities of two networks that
have arisen to support the independence and effectiveness of NHRIs and to
foster engagement between CSOs and NHRIs,

The Paris Principles and Civil Society Organizations

The Paris Principles articutate an important role for NHRI/CSO coopera-
tion. The principles enjoin NHRIs to “develop relations with the non-
governmental organtzations devoted to promoting and protecting human
rights, to cconomic and social development. to combating racism, to pro-
tecting particularly vulnerable groups (especially children. migrant work-
ers. refugees, physically and mentally disabled persons) or to specialized
arcas™ in light of the “fundamental role played by the non-governmental
organizations in expanding the work of national institutions.”™* The Paris
Principles have been explicated by “general observations.” which have
been published by the ICC's Sub-Committee on Accreditation since 2000,
The general observations require NHRIs who are applying to the 1CC for
accreditation or reacereditation, or who are under review. to explain their
relationship with civil socicety, specifically addressing whether the provi-
sions in the NHRI's founding law formalizes relationships between the
NHRI and civil society. how the NHRI has developed relationships with
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CSOs in practice. which civil society groups the NHRI cooperates with,

and how frequent and what type of interaction the NHRI has with CSOs
3

(c.2.. workshops, mectings. joint projects. complaints handling).

The drafters of the Paris Principles recognized the comparative advan-
tage of CSOs (often small. flexible. and responsive to community needs)
vis-id-vis NHRIs (official institutions of the state). CSOs benefit from
“proximity to their members or clients, their flexibility and the high degree
of people’s involvement and participation in their activities, which leads 1o
strong commitments, appropriateness of solutions and high acceptance of
decisions implemented. ™ In the Asia Pacific region. the goal of achieving
productive NHRI/CSO cngagement has been advanced by the emergence of
two networks: the Asia Pacific Forum of National Human Rights Institu-
tions and the Asian NGO Network on National Human Rights Institutions.

The Asia Pacific Forum of

National Human Rights Organizations

The APE was established in 1996 by the NHRIs of Australia, New Zealand,
the Philippines. Indonesia. and India. Since then. the APE has increased its
membership to eighteen NHRIs and has established an Advisory Council of
Jurists with the aim ot developing a “regional human rights jurisprudence™
to address the absence of a regional human rights mechanism in the Asia
Pacitic. The APE accepts as full members NHRIs aceredited with "A™ sta-
tus by the 1CCand it accepts as associate members NHRIs acceredited with
"B status. It holds yearly mectings to which civil socicty members trom
across the region are invited. both from countries with already established
NHRIs and from countries where NHRIs are vet to be established.

Since its inception. the APF has sought to foster relations between its
members and CSOs. At the APE's first regional workshop, CSOs were par-
ticipants and contributors to the Larrakia Declaration that emanated from it.
The Larrakia Declaration emphasized that “the promotion and protection of
human rights is the responsibility of all elements of society and all those
engaged in the defence of human rights should work in concert to secure
their advancement.”™ One of the decisions of the Larrakia Workshop was
that the newly created forum would “encourage governments and human
rights non-government organisations to participate in forum meetings as
observers, ™

The APE's carly convenors recognized that CSO participation would
[end their network important legitimacy. Legitimacy was important from
the perspective of potential donors to the APE. who (like CSOs) required
reassurance that states would not use NHRIs as a foil to deflect interna-
tional criticism of their human rights records. Official statements from all
APE mectings have recorded that the APF and its members continue to be
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committed to engagement with CSOs. The Concluding Statement from the
second annual meeting of the APF, for example. stresses “the vital role of
civil society in the promotion and protection of human rights™ and empha-
sizes “the importance of national institutions working in partnership with
non-government organisations, within the framework of their difterent roles
and structures.”™ "

In 1999, the APF held a regional workshop in Kandy. Sri Lanka. enti-
tled: "National Institutions and Non-Governmental Organisations: Working
in Partnership.™*¥ The workshop resulted in a Program of Action. which
participants adopted at its conclusion. The program was based on two
important understandings: (1) that NHRIs and CSOs have different roles in
the promotion and protection of human rights and (2) that. given the diver-
sity 1n the nature and composition of NHRIs and CSOs and the common
objective of protecting and promoting human rights, there should be mutual
consultation and cooperation in human rights projects and education. The
program set out a list of Structures and Mechanisms of Co-operation, which
included: planning of consultation processes between NHRIs and CSOs.
which should be “regular, transparent. inclusive and substantive™ encour-
aging NHRIs to establish focal points to facilitate relations with CSOs:
holding joint training programs: considering temporary personnel attach-
ments between national institutions and CSOs: and cooperating where pos-
sible when making recommendations to governments or other national
bodies.

The Asian NGO Network on

National Human Rights Institutions

The ANNI was established in 2006 as civil society’s counterpart to the APF,
The ANNI's members, CSOs from across the region, have dedicated them-
selves to creating and maintaining strong. autonomous NHRIs. The ANNI
attends the annual APF meetings and submits statements and policy papers
to the APF on behalt of its members. It undertakes strategic advocacy in
support ot NHRIs whose independence is under threat and, as I discuss in
the next section. utilizes the procedures of the ICC to bring international
pressure to bear on states that fail to support independent and effective
institutions.

The formalized processes of engagement between NHRIs and CSOs
that the ANNI represents is distinctive to the Asia Pacific region. The ANNI
has evolved to coordinate the submissions of CSOs. to develop strategies
for influencing NHRIs. and to share information about how CSOs can
develop productive relationships with NHRIs. The ANNI's membership
includes: the major CSOs from countries within the region that have estab-
lished NHRIs. those from countries that have yet to establish NHRIs but
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have made commitments to do so. and those from countries where govern-
ments are being lobbied by the CSOs to establish an NHRI. In 2007, the
ANNI published its first report, “The Performance of National Human
Rights Institutions in Asia 2006: Cooperation with NGOs and Relationship
with Governments,” In this and its subsequent reports. the ANNI has con-
sistently acknowledged the potential power of NHRIs as “the practical link
between iternational standards and their concrete application. the bridge
hetween the ideal and its implementation.”™™ but has also questioned the
independence and etfectiveness ot individual NHRIs in Asia.

The ANNI's objective is to encourage the operation of effective NHRIs
that comply with the Paris Principles: in particular. those that are transpar-
ent, accountable. independent institutions with a mandate to protect a wide
range of human rights, led by human rights commissioners that are repre-
sentative of society. The network functions as a source of information to
members (on international standards relating to NHRIs. on particular strate-
gies for CSO engagement with NHRIs, on challenges taced by human
rights defenders) and assists members in providing critiques of the institu-
tions within their own state. The ANNI's yvearly report on NHRIs employs
a set of benchmarks for measuring NHRI effectiveness. against which
CSOs from within different states assess the performance of their own
NHRI. The critique has become progressively more sophisticated. It docu-
ments the highly particular circumstances in which cach individual NHRI
operates, from the perspective of a domestic CSO engaged with the NHRIL
and analyzes the NHRI's work against a uniform set of standards. The APF
publishes the ANNI's vearly reports on its website.

The ANNI operates as a transnational advocacy network (TAN)
According to Margaret Keck and Kathryn Sikkink. TANs are networks of
actors “who are bound together by shared values. a common discourse. and

dense exchanges of information and services.™! They are “international

issuc-networks™ comprising nongovernmental organizations and interna-
tional nongovernmental organizations (INGOs). which exert pressure on
governments “from above™ (by mobilizing international human rights
organizations, donor institutions, and great powers) and “from below™ (by
mobilizing national opposition groups, NGOs. and social movements). to
accomplish human rights change. Keck and Sikkink argue that. “in the
give-and-take of exposing violations, demanding explanations. providing
Justitications, and changing practices.” states and CSOs construct “the ele-
ments of a modified sovereignty. ™

It is of great significance that the largest and most active CSOs in the
Asia Pactfic region have decided to devote resources and energy to: (1)
ensuring the independence and increasing the effectiveness of NHRIs and
(2) increasing the level of engagement between CSOs and NHRIs. This
reflects a conviction on the part of those CSOs that, in the absence of a
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supranational human rights monitoring body in the Asia Pacific, "NHRIs
remain the key bodies for the promotion and protection of human rights in
the region.™* The successful example of the ANNI network has inspired
subregional offshoots. In August 2009, Jordan hosted the fourteenth annual
meeting of the APF. the first time that a country in the Middle East has
hosted the meeting. Proximity permitted civil society representatives from
organizations in Syria. Palestine, Iraq. Jordan, Qatar. and Iran to attend the
meeting. to witness the engagement between CSOs and NHRIs. and to par-
ticipate in the discussions on issues such as human rights and religious
belief and human rights and corruption. Following the event, participants
from the West Asian subregion decided to establish their own NGO net-
work, the Arabic NGOs Network on National Human Rights Institutions
(ARNNI). Networks such as the ANNI and the ARNNI are significant parts
of civil society’s aim to challenge NHRIs to be independent and effective
protectors and promoters of human rights.

The CSO/NHRI Dynamic on the International Stage

One reading of state enthusiasm to establish an NHRI centers on the issue
of state sovereignty. It is often observed that within the Asia Pacific
region. with its colonial history and highly diverse cultures, states are his-
torically reluctant to relinquish sovereignty cither to mechanisms of inter-
national oversight via accession to international treaties and monitoring
bodies or to regional oversight bodies.* The establishment of NHRIs is
read as a state’s attempt to forestall pressure (from the international com-
munity, from domestic human rights agitators) to accede to external forms
ot accountability.

One constant theme of CSO engagement with NHRIs has been
demands from CSOs that NHRIs maintain their independence trom the
state, that NHRIs act as instruments that actually challenge state sover-
eignty, and that NHRIs be given wide-ranging powers to undercut. as far as
possible, the state’s monopoly on how it treats its citizens. The difficulty is
that NHRIs cannot achieve this by themselves: they rely on support from
the state for their independence and resources. Prima facie. states have lit-
tle incentive to empower an institution that will critique and discredit them.
In the final section of this article, I explore new (and arguably successful)
CSO strategies that use the processes of the ICC to encourage states to
strengthen their own NHRIs.

As NHRIs assume new and increasingly significant roles in interna-
tional fora. increasing importance is attached to NHRIs by the international
community. by CSOs. and by states themselves. More than ever, states view
possession of a respected NHRI as a symbol of international legitimacy and
an indicia of democratic liberalism. The stamp of recognition that an NHRI
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is bona fide is an "A7 accreditation from the International Coordinating
Committee of National Institutions tor the Promotion and Protection of
Human Rights. Accreditation decisions are made by the Sub-Committee on
Accreditation, comprised of representatives ot NHRIs from cach of the four
regional groupings (Africa, the Americas, Europe. and the Asia Pacific).

Recognizing the increasing importance of accreditation, the 1CC con-
ducted a review of its processes in 2006, Tt determined that only institu-
tions that conformed with “the letter and the spirit™ of the Paris Principles
would be accorded and maintain "A” status accreditation and that all
NHRIs would be subject 10 review every five years.® The 1CC also estab-
lished processes tor iitiating a review ot an NHRIT's accreditation status
where it appears that the circumstances of an NHRI may have changed
The ICCTs Guidelines for Early Warning enable it to take action to initiate
a review where it appears that an NHRI may be “under threat™ (i.e.. the
government may be impeding the existence or effective functioning of the
institution).*’

The Sub-Committee on Accreditation thus has a mandate to conduct
more rigorous inguiries into Paris Principles compliance and direct its
attention to substantive as well as technical compliance with the principles.
However, the subcommittee’s fact-tinding capabilities are limited. which
presents new opportunities for CSO intervention in ICC accreditation. reac-
creditation, and review procedures. Since March 2008, it has accepted
reports from CSOs about NHRIs. CSO reports are required 1o be submitted
four months before the date of an NHRI review to allow NHRIs time to
respond to the CSO report,*

CSO intervention was undertaken with dramatic effect m the case of
the National Human Rights Commission of Malaysia (SUHAKAM). In
March 2008, a coalition of Malaysian CSOs (including ANNI members
Education and Research Assoctation for Consumers and Suara Rakvat
Malaysia [Voice of the Malaysian People]), sent a letter to the 1CC in which
they claimed that SUHAKAM was not in compliance with the Paris Prin-
ciples. In April 2008, the subcommittee informed SUHAKAM of its deci-
ston to recommend the downgrading of it from an "A™ status institution to
a BT status institution. The subcommittee noted four arcas of concern:

« the lack of clear and transparent appointment and dismissal processes
tor commissioners. which weakened the independence of the mstitution:

« the short term of office of the members of the commission (two
years):

« the Paris Principles requirement ot pluralism and the importance of
ensuring the representation of difterent segments of society:

« the requirement that a nattonal commission interact with the Interna-
tional Human Rights System.*
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The subcommittee gave SUHAKAM one year to provide evidence of its
continued conformity with the Paris Principles.

On 24 March 2009. two days before the subcommittee was due to make
its decision on SUHAKAM's reaccreditation, the Malaysian government
tabled the Human Rights Commission of Malaysia (Amendment) Bill 2009
for first reading. The explanatory memorandum accompanying the bill stated
that the legislation was intended “to make the process of appointment of the
members  of the Human Rights Commission of Malaysia more
transparent.”™  Section 5(2) of the Amendment Act provided that
SUHAKAM commissioners were to be appointed by the Yang Di Pertuan
Agong (king) on the recommendation of the prime minister. who must now.
before tendering his advice, consult with a selection committee. Section
IT(A)Y6) of the Amendment Act also provided. however, that the views
and/or recommendations of the selection committee were not binding on the
prime minister. The Amendment Act also changed the criteria for selection
of commissioners. stipulating that “members of the Commission shall be
appointed from amongst men and women of various religious. political,
racial backgrounds who have knowledge of. or practical experience in.
human rights matters.™!
extended in the Amendment Act from two years with possible reappointment
for a further two years to three years with possible reappointment for a
further threc years.™

On 25 March 2009, the bill was passed. The day after the Amendment
Act was passed. the ANNI sent another letter to the subcommittee. The
letter stated: “The hasty manner |in which] the amendments were passed
clearly illustrated the government’s will to bulldoze this bill through
Parliament in time for the review of SUHAKAM by the ICC Sub-
Committee on Accreditation, on March 26. 2009. Morcover. this also
manifests an intention by the government to avoid a debate over the

The period ot tenure for commissioners was

33

amendments.

The ANNI's tetter stated that the amendments were “superficial™ in that
they did not ensure pluralism in the appointment process as required by the
Paris Principles. and they gave the prime minister absolute discretion over
the appointment of new members of the commission. The ANNI argued
that:

Should the Sub-Committee on Accreditation maintain the "A™ status of the
SUHAKAM based on these amendments, this would set a precedence [sic|
that would negatively affect future accreditation reviews of other NHRIs.
Morcover, should the Sub-Committee maintain the “A™ status of the
SUHAKAM based on these amendments, it would be difficult to push tor-
ward more substantial amendments that would truly make SUHAKAM an in-
dependent, eftective and accountable NHRI
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The subcommittee apparently concurred with the ANNIS view. In April
2009, it informed SUHAKAM that the government’s legislative amend-
ments were madequate. As a result, it deferred its decision on SUHAKAM s
reaccreditation and provided a twenty-cight-day window for the Malaysian
government to consider further legislative amendments.™

The Malavsian government took this opportunity. On 8 May 2009, de
facto law minister Datuk Seri Nazri Abd Aziz announced that the govern-
ment would again amend the Human Rights Commission Act 1999 in a bid
to ensure SUHAKAM s compliance with the Paris Principles.™®
ther amendments involved two substantial changes. First. the clause that

The fur-

provided that the prime minister was not bound by the opinions, views. or
recommendations of the selection committee was deleted. Second. the
clause referring to the composition of the sclection commitiee was
amended from “three eminent persons™ to “three members of civil soci-
cties of human rights.” The bill was read for the first time in the Malaysian
parliament on 22 June 2009 and passed on 2 July 2009, In November
2009, the Sub-Committee on Accreditation recommended that SUHAKAM
retain its “A” status, noting with approval the legislative amendments that
had been made.

The ANNI has continued its engagement with the 1CC. ANNI members
from Nepal. Sri Lanka, and South Korea have all submitted information to
the 1CC in relation to the NHRI in their country. In the case of Nepal and
Sri Lanka. where NHRIs operate in difficult postconflict environments, the
subcommittee has recommended that they be demoted to "B status.® The
case of South Korea's National Human Rights Commission is somewhat
different. At the time of its establishment in 2001, it was a flagship com-
mission, the first to be established in North Asia. with a legislative basis,
mandate. and powers that complied with the Paris Principles. In December
2007, the conservative Grand National Party of South Korea claimed power
in a landshide clectoral victory, Amidst a raft of reforms that included cco-
nomic and trade liberalization, stronger ties with the United States, and a
stronger stance against North Korea, the government substantially reduced
staffing of the commission and closed two of its burcaus. Civil society
members and human rights activists across the region argued that the
changes would undermine the independence and compromisce the effective-
ness of the commission. The ANNI has requested that the 1CC place the
commission under review, in accordance with Article 16.2 of the 1CC
Statute. relating to situations where circumstances have changed i a way
that might affect compliance with “A™ status.™

A member of the ruling Grand National Party in the National Assembly
of the Republic ot Korea, Jun Scon Park. has stated that. “of course 1t
would be a very big matter to the current government if there was a change
in the status T think, because the current government Keeps a very keen eve
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on the opinions of the international organisations and other human rights
organisations around the world. It would be very important to us.™

Conclusion

In this article. I have charted the evolution of NHRI/CSO engagement in
the Asia Pacific region. trom the exalted expectations that accompanied the
establishment of the institutions after the 1993 Vienna World Conference
through attempts to ensure productive CSO/NHRI engagement by expand-
ing Paris Principles requirements for cooperation in the Larrakia Declara-
tion and the Kandy Declaration. | have also noted the impact of new
procedures at the international level, which permit CSOs to challenge the
independence and etfectiveness of NHRIs through bodies such as the 1CC.
These are promising developments, allowing CSOs to pull the levers of
international influence in order to effect change within the state. The deep-
ening relationship between CSOs and NHRIs. and the way this relationship
is played out at the domestic, regional. and international levels. is an area
of human rights law that merits further study. At this stage. three conclu-
sions about CSO/NHRI engagement may be drawn tfrom the experience of
NHRIs in the Asia Pacific region and the networks that link them.

First. a symbiotic relationship exists between CSOs and NHRIs. CSOs
recognize that NHRIs have access to the authority and resources of the state
to address human rights problems. NHRIs recognize that. as state institu-
tions, perceptions about their independence and credibility are enhanced by
the support of CSOs. CSOs provide legitimacy to an institution that might
otherwise be seen as a pawn of the state. CSOs are also able to extend the
reach of NHRI services (and information gathering) to parts of the commu-
nity that NHRIs might otherwise be unable to reach. It is possible that the
relationship will always be one of tundamental tension. NHRIs will rarely
be robust enough and independent enough to satisfy CSOs. The activism of
CSOs often will not suit the modus operandt of NHRIs. who see benefits
tn cooperating with state agencies to make human rights gains. The chal-
lenge is to ensure that the inevitable tension is a productive one.

Second. NHRI independence is the key to securing the confidence of
CSOs. In February 2008, CSOs from across Asia held a two-day workshop
to assess the strength of NHRIs in the Asia Pacific region. They agreed that
three prevailing features among NHRIs in Asia were “the issue of inde-
pendence., due to lack of transparency in selection process for commission-
ers and budgetary control by government: ineffectiveness, because of the
practice of appointing former government officials or former judges to the
post of commissioners; the lack of effective working relationship between
NHRIs and non-governmental organizations.™"

Third, there will be variations in state responsiveness to potential
downgrading of its NHRI by the ICC. Positive responses are likely to come
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from states that are sensitive to the disapprobation of the international com-
munity—states emerging from cultures of authoritarianism. for example.
who are anxious to establish their status as hiberal. democratic. and human
rights—respecting. But as | have shown, international influence competes
with domestic political imperatives to shape state prioritics. The response
of the government of South Korea to civil society’s ongoing attempt to have
the National Human Rights Commission downgraded is likely to be an
important test case. @
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